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SIR  GEORGE  J£SSEL» 
MASTER  OF  THE  ROLLSw 


Bv  Joseph 

THE  fame  of  an  eminent  lawyer  u  pro- 
verbially short-lived,  and  doubt  if 
that  of  Sir  George  Jessel  will  prove  an  ex- 
ception. He  died  March  21,  1883,  at  the 
age  of  sixty,  and  in  the  fulness  of  his  reputa- 
tion, no  judge  even  among  his  superiors  in 
station  bcin^  more  highly  regarded,  and 
the  tno<?t  «*xri!trfl  position  in  his  profession 
seeming  almost  within  his  grasp;  and  yet 
we  apprehend  that  to  many  of  the  present 
generation  he  is  Uttle  more  than  a  name. 

To  his  own  generation  he  w.t^  a  vcrv 
mirked  and  lively  personality.  Apart  irom 
their  sound  concUisiveness,  his  opinions  were 
characterized  by  a  vigorous  and  pungent  em* 
phasis,  which  penetrated  the  dull  air  of  the 
court-room  like  a  rifle-shot,  and  his  unsprtr- 
ing  criticism  was  impartially  distributed  be- 
tween the  bar  and  the  bench.  Like  Sarah 
Battle,  **  he  held  not  his  sword  like  a  dan- 
cer." No  adequate  memoir  of  him  has  yet 
app^- ircd  ;  none  perhaps  may  ever  be  written, 
nor  do  wc  intend  anything  so  serious.  "  Non 
praeter  solitum  leves,"  the  epic  of  a  legal  bi- 
ography is  not  for  us,  and  we  profess  only  to 
give  in  outline  what  manner  of  man  the 
Master  of  the  Rol!<;  wns,  mainly  in  the  light 
of  some  of  his  opiniions. 

In  one  respect  he  was  a  notable  figure  in 
Knglish  legal  history,    ffe  was  a  Hebrew 
ui  race,  faith,  and  communion  ;  the  first  of 
that  race,  we  believe,  to  attain  high  judicial 
Station.^      Kngland   has  certainly  advanced 

since  the  earnest  but  costly  dentistry  of  the 
t 


WlUJUO. 

feudal  day  made  a  Jew  disclose  his  treasures 

at  the  risk  of  his  teeth  ;  or  even  since  Lord 
Hardwickt 's  time,  when  Elias  da  Paz's  char- 
itable bequest  to  educate  the  youth  of  the 
house  of  Israel  in  their  ancestral  &ith  was 
held  wholly  void  for  that  purpose,  but  by  a 
charmingly  logical  application  of  the  doc- 
trine of  ly  pres  was  transmuted  into  instruc- 
tion in  the  English  Church  catechism  \  and 
Front  de  Boeuf  would  have  been  hardly  more 
amazed  if  a  prophetic  vision  had  revealed  to 
his  eyes  a  Jew  as  premier  outranking  Eng- 
land's nobilitv,  than  wou'cl  the  threat  Lord 
Chancellor  that  his  successor  siiouid  come 
from  the  despised  house  of  David. 

His  religious  faith  excluding  him  from 
OxfonI  and  Caniljridge,  yonnc^  Jessel  re- 
ceived his  education  at  the  l^ondon  Univer- 
sity. He  was  called  to  the  bar  in  1S47,  ^"d 
rose  rapidly  in  his  profession,  making  £1,000 
in  the  second  year  of  his  practice.  His 
income  while  Snlicitor-General  in  the  two 
years  before  his  promotion  to  the  bench  was 
i!25.cxx>  each  year. 

The  period  of  his  judicial  service  extended 
less  than  ten  years  ;  his  first  reported  de- 
cision '  having  been  rendered  Nov.  8,  1873, 
and  his  last-'  March  15,  1883,  less  than 
a  week  before  his  death.  Before  he  had 
occupied  the  judicial  seat  a  year  he  deciiUd 
the  threat  Lpping  I^'orcst  case,  which  lasted 
twenty-two  days;  one  hundred  and  fifty  wit- 
nesses having  been  examined,  and  the  evi- 

»  Rc  W.  Canada  Oil  Co.,  L.  R  17  Eq.  i. 
*  Ex  parte  Willey,  L.  T.  74.  p.  366w 
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dence  filling  several  bulky  volumes.  The 
inquiry  concerned  the  ancient  rights  of 
twenty  manors,  and  forest  rights  claimed 
to  have  existed  for  centuries ;  but  his  judg- 
ment was  given  vivci  voce  immediately  on 
the  conclusion  of  the  case.  No  appeal  was 
taken  from  his  decision,  which  threw  open 
to  the  public  the  hu|;e8t  forest  in  the  imme- 
diate neighborhood  of  London. 

While  perhaps  his  marked  cncrj^y  of  ex- 
pression was  not  %o  conspicuous  during  the 
time  he  sat  only  as  a  judge  of  the  first  in* 
stance,  as  it  was  after  he  became  a  member 
of  the  Court  of  Ajipcals,  yet  during  this  period 
his  reputation  soon  achieved  a  solid  basis,  and 
early  justified  the  language  held  by  the  eulo- 
gist after  his  death:*  "As  a  judge  he  was 
at  once  so  swift  and  so  sure  that  the  sur- 
prise which  each  quality  called  forth  became 
nothing  less  than  astonishment  at  the  union 
of  the  two.  When  he  reasoned,  it  seemed  as 
though  be  could  dispense  with  authority ; 
when  he  quoted,  his  learning  and  research 
admitted  of  no  comparison. .  .  .  Such  achieve- 
ments could  only  have  been  possible  to  a  man 
gifted  with  t1i6  swiftest  apprehension  and 
the  most  tem^otts  memory.  And  in  truth 
he  seemed  only  to  need  to  reach  his  hand  in 
any  direction  to  lay  hold  upon  the  keystone 
which  at  once  fitted  and  completed  the  arch 
of  legal  reasoning  upon  any  matter  which 
was  before  him." 

His  peculiar  power  consisted  not  merely 
in  a  grasp  of  the  subject  so  masterful  that 
he  readily  dispensed  with  mere  technical 
language,  but  in  a  hearty  scorn  of  this,  or  of 
argument  resting  only  on  terms  or  defini- 
tions. The  essence  of  each  case  was  pre- 
sented by  him  in  a  form  level  with  the  most 
ordinary  comprehension,  and  yet  as  striking 
from  its  racy  vigor  as  from  its  simple  and 
almost  colloquial  directness.  It  carried  con- 
viction from  the  mere  mode  of  statement. 

Few  things  were  more  gratifying  to  the 
la3m)an  or  more  interesting  to  the  lawyer 
than  to  see  this  legal  Samson  burst  asundor 
the  bands  of  precedent,  or  expose  the  ilimsi- 

^  Sol.  Jour  ft  Rep.  xxvii  j4S. 


ness  ot  some  technical  absurdity  respectable 
only  from  its  age.    Thus  in  sustaining  the 
exercise  of  a  power  of  appointment  of  per* 
sonalty  in  the  nature  of  a  power  in  gross, 
by  an  infant  feme  covert,  he  says:*  "As 
regards  a  power  simply  collateral,  it  is  set- 
tled— so  it  appears  from  such  a  book  of 
authority  as  Sugden  on  Powers  —  that  that 
power  can  be  exercised  by  an  infant.  On 
principle  it  is  very  difficult  to  see  why  it  is 
so  settled.    I  mean  it  is  very  difficult  to  see 
why  if  discretion  is  required  for  the  disposal 
of  property,  it  should  not  be  so  in  the  case  of 
the  exercise  of  a  power    However,  as  the  law 
stands,  thai  appears  not  to  be  so :  and  the 
reason,  if  reason  is  to  be  found  anywhere, 
seems  to  be  this,  that  it  nquins  mor$  disert^ 
(ion  to  dispose  of  your  own  property  than  to 
dispose  of  other  people  s.    That  is  the  only 
reason  1  can  find."'' 

In  Couldcry  v.  Bartrum'  another  techni- 
cal doctrine  was  treated  with  similar  uncom- 
promising plainness.  "  According  to  the 
English  law,  a  creditor  might  accept  any- 
thing in  satisfaction  of  a  debt  except  a  less 
amount  of  money.  He  might  take  a  horse 
or  a  canary  or  a  tomtit  if  he  chose,  and  that 
was  accord  and  satisfaction  ;  but  by  a  most 
extraordinary  peculiarity  of  the  l-'np^Iish  law, 
he  could  not  take  6d.  iii  the  pound.  . . . 
That  was  one  of  the  mysteries  of  the  Eng- 
lish Common  Law  .  .  .  and  as  every  debtor 
had  not  on  hand  a  stock  of  i  anary-birds  or 
tomtits  or  rubbish  of  that  kind,  it  was  felt 
desirable  to  bind  the  creditors,  etc." 

In  Cope  V.  Cope,'*  where  the  power  of  an 
administrator  durante  minore  x^tate  to  sell 
for  the  payment  of  debts  was  denied,  the 
Master  of  the  Rolls  thus  shortly  disposed  of 

1  Kc  D'Angiban,  15  t  h  D  ^28 

*  It  is  noticeable  that  in  the  Court  of  Apjicals.  Hrctt, 
L.  J.,  is  Icrl  111  s[«  .ik  frankly  with  regard  to  the  settled  law 
pruhibiliitg  the  exercise  of  st  like  povrcr  a>  to  real  estate  : 
"  The  authority  we  are  boutMl  to  obey  witb  regard  to  real 
property  i>  foundcJ,  I  venture  to  say,  in  my  opinion,  upon 
one  of  those  aititici.il  rules  with  regard  to  real  projKrty 
which  have  done  more  to  bring  the  law  into  popular  quCl* 
tioo  than  any  other  pait  of  its  administration." 

•  19  Ch  D.394, 

«  16  Ch.  D.  49,  5s. 
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the  objection  :  "  The  question  in  this  case  is 
rat<?fd  by  reason  of  some  obscure  dicta  in 
some  luusty  old  law-books  about  liie  |>owcr 
or  an  adhaiiiiifttnitor  durante  minore  aetate 
The  limit  to  his  adHniatration  is  no  doubt 
the  minority  of  the  person;  but  there  is  no 
other  limit."  On  another  point  he  remarked  : 
"Then  it  is  said  the  sale  is  not  beneficiaL 
That  may  be.   It  sometimes  is  not  bene* 
licial  for  a  man  to  pay  his  debts."  In 
Osborne  r'.  Rowlett,'  he  says :  "  As  regards 
the  question  in  this  case,  it  is  one  of  those 
cuTMHis  quotlons  of  real  property  law  not 
dqieoding  on  any  ascertained  or  ascertain- 
able principle,  but   simply  on  authority." 
In  Gen.  Finance  Co.  : .  Lib.  Building  Co  ,^ 
be  begins :  "  It  is  a  very  unpleasant  thing 
to  have  to  decide  a  case  <^  this  kind  without 
knowledge  of  the  reasons  for  some  of  the 
distinctions  which  are  established  by  the  old 
rase«>  "    "  The  doctrine  of  estoppel  of  this 
liind  ^_by  dccdj,  which  is  a  fictitious  state- 
ment treated  as  true,  might  have  been 
founded  in  reason  ;  but  I  am  not  sure  that 
it  was."  ^    "  In  order  to  find  out  what  sort 
of  a  statement  will  do,  you  must  have  re- 
course  to  authorities,  and  as  far  as  I  am  ' 
concerned,  I  shall  treat  them  as  binding  and 
conclusive  ;  for- 1  am  not  ^oing  to  enquire  i 
how   they  came   to   be  decided  the  way 
they  were;  ///<•«■  iAgy  an'.    [VVe  feel  as  if 
we  were  being  shown  the  antiquated  horrors 
of  Madame  Tussaud's  Museum.]  Now 
this,''  he  continues,  "  shows  that  the  grant, 
though  it  would  amount  in  equity  to  a  rep- 
resentation, does  not  amount  in  law  to  a 
representation,  that  the  man  has  a  right  to 
grant.    It  is  very  odd  that  it  should  be  so ; 
but  it  is  so,  and  that  is  all  one  can  say  about 
it."    In  Re  lunniett  •  he  remarks  r  "lender 
this  will  any  layman  would  understand  that  1 
all  the  children  of  George  N.  Emmett  would  | 
become  entitled  at  whatever  time  they  were 
born  ;  anJ  in  the  abst  tict  of  autJiority  so  should 
—  a  very  mild  comment  on  the  doctrine 

>  13  Ch.  n.  774  *  10  Ch.  n.  15. 

*  The  Italics  throughout  tlik  article  arc  ours. 

*  13  Ch.  D-  484.  4Q0.  I 


imported  into  the  law  solely  on  ab  incon- 
venienti  reasons  by  a  sort  ot  judicial  legisla- 
tion, under  whicli,  un  a  gift  tu  ciiildrcn  at 
twenty>one,  only  those  take  who  are  bom 
when  the  eldest  reaches  twenty-one.  On 
the  question  whether  a  reversionary  interest 
in  personalty  should  be  excluded  from  a  gift 
of  "  any  estate  or  interest  whatever/'  he  says : 
**  I  see  no  reason  whatever  why  it  should  ; 
hut  ttat  wishini;  to  speak  disrespectfully  of 
some  of  the  decisions,  I  shall  ??ny  nothing 
farther  about  it."  '  In  an  action by  a  pur- 
chaser of  a  reversion  on  a  lease  to  a  trustee 
of  a  dissenting  chapel  for  ninety-nine  years» 
with  perpetual  renewal,  not  enrolled,  as  re- 
quired by  9  Geo,  11.,  ch  36.  he  frankly  states : 
"  This  is  certainly  a  very  singular  action,  and 
I  believe  that  in  no  country  in  the  world 
but  in  England*  could  such  an  action  be 
maintained." 

It  was  not  to  be  expected  that  a  judge 
who  would  show  so  iitllc  respect  tor  the 

venerable  shades  of  John  Doe  and -Richard. 

Roe  would  be  more  nice  in  Llcaling  with  the 
shams  of  lo-dnv.  On  a  suit  to  hold  directors 
oi  a  limited  company  liable  for  a  dividend 
paid  out  of  capital,  the  Master  of  the  Rolls, 
after  discussing  some  legal  aspects  of  the 
case,  proceeds :  *'  As  to  their  saying  they 
did  it  bona  fide  ...  a  man  may  not  intend 
to  commit  a  fraud,  or  may  not  intend  to  do 
anything  which  casuists  would  call  immoral 
.  .  .  but  when  he  has  the  facts  before  him, 
when  the  plain  and  patent  facts  are  brought 
to  his  knowledge,  as  I  have  often  sai<l,  and 
I  now  say  again,  /  ivtii  not  dive  tuio  the  re- 
cesses of  his  mind  to  say  whether  he  believed, 
when  he  was  doing  a  dishonest  act,  that  he 
was  doing  an  honest  one.  I  can't  allow  that 
man  to  come  forward  and  .say  :  '  I  did  not 
know  I  was  doing  wrong  when  1  put  my 
hand  into  my  neighbor's  pocket,  and  took 
so  much  money,  and  put  it  in  my  own.' 
In  Marris  v.  Ingram,*  where  a  son,  while 

1  Re  Jackson's  Will.  13  Ch.  D.  1S9.  aoi. 

-  Hunting  r.  Snrgent,  13  Ch.  1>  i,\n.  y^^. 

^  lie         Fund'j  Assurance  Co.  10  Ch  D.  118,  128 

«  13  Ch.  D.  3318, 
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agent  for  his  father,  appropriated  funds  to 
his  own  use,  and  set  up  a  counterclaim  and 
plea  of  poor  debtor,    Thift,"  says  his  can- 

dirl  lordship,  "  shows  the  sort  of  rogue  I  am 
dealing  with     As  to  merits,  he  has  none 
whatever."    In  a  case  involving  the  title  to 
real  estate^  the  defendant  averring  that  he 
was  lofd  of  the  manor,  and  was  possessed 
of  n\jmerons  documents  sustaining  his  claim, 
the  plaintiff's  prayer  to  be  allowed  to  inspect 
these  was  thus  curtly  disposed  of  by  the  j 
Master  of  the  Rolls :  "  The  plaintiffs  say  that 
they  have  a  right  to  sec  these  documents, 
although  they  claim  advpisclv  to  the  manor  i 
and  the  manorial  rights, and  say,  'We  should 
like  to  see  your  title  before  the  trial  in  order 
to  pick  holes  in  it/  That  is  certainly  not 
a  course  which  the  Court  will  sustain."  '  | 
Equally  refreshing  is  his  reductio  ad  ah-  | 
surdum  of  a  purely  technical  objection  in  [ 
modern  practice.   "  The  argument  we  have 
heanl."  he  says,  "amounts  to  this  that,  where 
a  simple  slip  has  been  made  in  the  form  of 
a  notice  of  appeal,  we  are  not  to  nllaw  it 
to  be  amended.    If  this  be  so,  the  only  case  , 
in  which  the  power  given  by  Order  Iviil.,  | 
rule  3,  can  be  exercised,  is  where  a  mistake  ; 
has    been    made  on    purpose,  —  which    is  [ 
absurd."  2    In  Labouchere  ;•.  Wharnrliffc,^  I 
where  the  famous  English  radical  leader  had  j 
been  expelled  from  the  Beefsteak  Club,  his 
honor  characteristically  begins:  "If  I  have 
any  difficulty  in  this  ca>^c.  it  does  not  con- 
sist in  the  slightest  hesitation  as  to  what  I 
ought  to  do;  but  in  bringing  myself  to  be-  j 
Keve  that,  with  such  clear  rules  before  them,  | 
the  Committee  of  the  Beefsteak  Club  could  , 
have  imat^incd  that  tliey  were  following:  the  ' 
directions  given  by  those  rules  in  acting  as 
they  have  done." 

Indeed,  nothing  is  more  characteristic  of 
the  man  than  the  exordium  of  so  many  of  his 
derisions,  —  "  In  this  case  I  fee!  no  doubt 
whatever;"*  "In  this  case  I  have  no  doubt 

>  ( )wcn  r  Wv  nt|,9Cb.  D.  19,  33. 

*  Rc  SioLkmii. 

♦  Ueunt  r.  Wood,  w  Ch.  ».  605.  6is. 
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whatever  as  to  the  decision  I  ought  to 
give ; "  or,  "  This  point  is  really  very  sim- 
ple." *  It  shows  with  what  celerity  his  con- 
clusions were  reached,  and  would  awaken 
distrust  if  these  had  not  been  so  constantly 
sustained  on  appeal.  "  M.  Deschapcilcs 
boasts,"  was  said  of  the  famous  French 
chess-king;  "but  then  the  devil  of  it  is  he 
acts  up  to  what  he  boasts."  Indeed,  the  dif- 
ficulty with  the  Master  of  the  Rolls  was 
not  in  determining  what  the  law  was.  but 
in  making  the  unruly  precedents  conform 
thereto ;  or,  as  he  expresses  it  in  one 
case,-  "  This  question  is  one  of  great  dif- 
ficulty'^y  reason  <y  the  authorities,  and  my 
decision  may  possibly  not  be  reconcilable 
with  one  or  more  of  them.  In  the  view 
which  I  take  of  them  1  think  th^  do  not, 
when  fairly  considered,  prevent  my  arriving 
at  the  conclusion  at  which  I  should  have 
arrival  had  thcrv  been  no  anthorities  at  ail.** 
So.  where  the  question  was  of  a  gift  over  to 
those  who  would  have  taken  if  the  tenant 
for  life  had  died  "withrau  ever  having  been 
married,"  he  begins :  "  lo  my  mind  —  apart 
from  some  recent  authorities  which  I  will 
mention  presently  —  plainer  words,  or  words 
that  are  less  ambiguous,  could  not  have  been 
used."  "  I  must  say."  he  begins  in  Wal- 
lace V.  Greenwood,^  "  I  should  not  have 
found  any  difficulty  in  this  case  had  tt  not 
been  for  two  decisions  by  Vice*Chancellor 
Hacon.  Those  decisions  do  not  appear  to 
me  to  lie  quite  consistent,  and  with  great 
respect  I  do  not  think  they  are  right." 

Hence  his  language  in  dealing  with  the 
decisions  of  judges  of  co-ordinate  jurisdic- 
tions was  freqtirntlv  nnceremnnious,  and 
not  overburdened  with  conveniiotial  courtesy. 
"  When  I  first  had  the  honor  of  sitting  here, 
I  used  to  think  myself  bound  by  any  deci- 
sion of  a  Vit  e-Chanrelior  that  was  twenty 
years  old  [the  decision,  not  the  NHre-Chan- 
cellorj  ;  but  the  Court  of  Appeal  111  one 

'  Comm.  Ins.  Co.  r.  Lister,  9  Ch.  App.  4.S3.  jS  j. 

*  Kc  Nat.  Fluids  Assurance  Co.  10  Ch.  D  118,  124. 

*  Kmmins  c  l<iadfQrd,'i3  Ch.  1>.  493,  49s- 

*  l6Ch.  D.  363. 
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instance  held  that  1  was  not  so  bound  I 
then  reconsidered  my  position,  and  thought 
I  was  not  bound  by  any  decision  of  a  court 

of  rn-ordinate  authority,  and  I  have  since  fre- 
quently tlecinicd  to  follow  their  <iulhority."  ' 
And  of  this  he  gives  abundatit  proof. 

Thus  in  Re  Parker,*  when  considering 
whether  first  cousins  once  removed  are  in- 
cluded under  the-  term  "second  cousins,"  he 
deals  with  a  case*  relied  on  in  the  affirma- 
tive as  one  "  which  with  great  deference  to 
successive  counsel  and  successive  judges  I 
may  say  has  been  wholly  misunderstood. 
Thf*   case  IS  by  no  means  so  absurd  as  it 
looks  at  first  sight."    After  explaining  what 
in  his  view  it  meant,  — and  there  can  be  but 
little  question  his  view  was  right»  —  he  says : 
"  Mr.   Sugden   arj^ned     that   the  case  of 
Mayott  f.  Mnyott  has  established  that  it 
is  not  material  by  what  name  relations  are 
designated,  provided  they  are  within  the 
degree  of  relationship  which  the  testator 
meant  to  include  in  his  bequest.    Mayott  v. 
Mnvott  established  no  such  thins^;   and  I 
have  no  doubt  that  this  statement  of  the 
supposed  principle  in  Mayott  v.  Mayott  was 
invented  for  the  occasion."  The  Vice-Chan- 
cHlor,  Sir  J.  I.cach,  next  received  his  atten- 
tion: "Now  here  is  a  case  in  which  the 
Vice-Chancellor  was  misled  by  a  statement 
oC  counsel  of  eminence  into  considering  that 
Ma\<)tt  r.  Mayott  established  what  it  did 
not  establish,  and  then  supposing  he  was  fol- 
lowmg  it,  he  altered  the  will  without,  as  far 
ss  I  can  see,  any  ground  it«  so  doing." 
"  The  next  case  is  a  very  apt  illustration  of 
what  happens  when  you  follow  authorities 
without  looking  at  them,  or  seeing  what  is 
the  principle  on  which  they  are  decided." 

So,  In  Re  Hallett's  Estate,*  referring  to  a 
decision  by  Fry,  J.,  that  upon  authority  the 
cestui  que  trust  could  not  follow  money 
mixed  by  the  trustee  with  other  money  of 

>  Otborne  v.  Rowlett,  13  Cb.  D.  774,  779;  Re  Jack- 
Mm'>  WOl,  13  Ch.  D.  189,  igS. 

«  IS  Ch.  D.  528. 

*  Majott  V.  Mayott.  2  Bro.  C  C.  125. 

*  Tiicox  i:  Bell.  Sim.  &  Stu.joi. 

*  13  Cb-  !>.  6761,711,  713. 


bis  own,  he  says :  First  of  all,  this  decision 
of  Mr.  Justice  Fry  s  may  do  rotscbid'  if  it  is 
not  corrected;  and  secondly,  it  appears  to 

me,  speaking  with  the  greatest  possible  re- 
spect of  such  an  eminent  master  of  equity 
as  Mr.  Justice  Fry,  that  he  has  entirely 
misconceived  the  prupcr  use  of  authorities 
in  holding  himself  to  be  bound  by  a  long 
line  of  authorities  to  decide  npainst  that 
which  he  saw  most  clearly  was  good  equity, 
in  other  words,  in  utter  oblivion  of  what  I 
will  take  the  liberty  of  stating,  is  the  right 
mode  of  viewing  authorities."  He  then 
asks:  "What  is  the  proper  use  of  authori- 
ties ?  "  and  declares  it  to  be  "  the  establish- 
ment of  some  principle  which  the  judge  can 
follow  out  in  deciding  the  case  before  him/*' 
I  He  then  retnrns  tn  the  Uiifortunnt'-  Mr. 
Justice  Fry.  *'  So  here,"  he  says,  "  he  tle- 
cidcd  the  case  wrongly,  in  deference  to  a 
long  line  of  authorities.  That  being  so,  I 
feel  bound  to  examine  bts  supposed  long  line 
of  authorities  ivJiich  arc  not  very  numerous, 
and  show  that  not  one  of  them  lends  any 
support  whatever  to  the  doctrine  or  princi- 
ple which  he  thinks  is  established  by  them." 

That  a  decision  to  be  ft  binding  authority 
should  proceed  upon  some  principle  properly 
applicable  to  the  case  in  hand,  will  command 
general  assent ;  and  a  judge  would  yield  to 
it  upon  its  applicability  appearing.  But  the 
rule  suggested  by  Jessel  had  in  his  concep- 
tion a  very  different  side  to  it,  for  if  he  did 
not  regard  the  principle  as  sound,  even 
though  enunciated  by  a  higher  court,  he  felt 
quite  at  lilxrty  to  say  that  there  was  no 
principle  whatever. 

An  apt  illustration  of  the  convenient 
working  of  this  rule,  that  a  determination 
e  vol  of  a  higher  court  is  not  binding  unless 
it  decides  a  principle  which  tiie  judge  of  the 
lower  court  rccoj^nizcs  as  such,  occurred  in 
Re  International  Pulp  Co.-  Pressed  by  the 
authority  of  two  cases  previously  decided  by 

'  Tills  rule  he  rc]iC.TtfiIlv  rciffirmcd  and  nctet!  upon. 
Ste  Kcl'.trkcr,  15  Ch.  1).  %i6,  3 jo ;  Kmmiiis  r.  Hradford, 
13  Cb.  D.  493,  496;  Re  Jiicl(«oa*«  Wilt,  Ibi  189, 195. 

<  6  Ch.  D.  556. 
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the  higher  court,  his  honor  says:  wilt 

not  attempt  to  distinguish  this  case  from 
the  cases  before  the  Court  of  Appeal,  hut  I 
will  say  that  I  do  not  consider  thcrn  as  abso- 
lutely binding  upon  roe  in  the  present  in- 
stance, and  for  this  reason  that  as  I  do  not 
know  the  principle  upon  which  the  Court  of 
Appeal  founded  their  decisions,  I  cannot  tell 
whether  I  ought  to  follow  them  or  not.  If 
those  decisions  do  lay  down  any  principle,  I 
am  bound  by  it ;  but  1  have  not  the  rnnotest 
nofiofi  'cvhat  tha!  prviciple  is."  And  after 
discussing  them,  he  concludes :  "  Not  be- 
ing at  liberty  to  guess  what  the  principle  of 
those  decisions  is  ...  I  am  only  bound  to 
follow  them  in  a  precisely  similar  case;  con- 
sequently as  the  legal  decisions  do  not  stand 
in  my  way,  I  dismiss  the  summons  with 
costs." 

Nothing  is  more  common  when  he  is  about 

to  upset  some  precedent  than  this  prelude: 
•*  Although  I  wish  to  treat  the  decision  with 
every  possible  respect,"  etc.*  Thus  in  one 
case  be  begins :  **  Now,  speaking  with  the 
most  sinmre  d^erence  for  his  lordship,  I 
am  utterly  at  a  loss  to  conceive  on  what 
ground  his  judgment  was  founded;"  -  and 
in  another  he  says :  "  And  yet  that  learned 
judge,  of  whom  I  wish  to  speak  with  the 
greatest  respect  [Sir  J.  L.  Knight  Bruce, 
V.  C],  refused  specific  performance.  ...  I 
am  utterly  at  a  loss  to  know  what  were  the 
grounds  of  his  decision."^  So  in  Re  Inter- 
national Palp  Co.,  where  two  decisions  of  the 
Court  of  Appeals  were  cited:  "With  the 
greatest  possible  respect  for  the  Court  of 
Appeals,  I  must  say  that  those  decisions 
do  not  commend  tiiemselves  to  my  mind."  * 
This  is  not  altogether  unlike  the  process  by 
which  the  boa-constrictor  is  said  to  preface 
an  act  of  wholesale  dej^lutition  :  or,  as  one 
may  say,  Jessel  only  states  his  respect  for 
his  adversary  when  he  is  about  to  show  that 
he  entertains  none, — a  negative  like  the  in- 

'  Gicdhiil  £.  Hunter.  14  Ch  D  492,  495. 

*  L.evy  V.  Walker.  10  Ch.  D.  436,  447. 

*  Cambcrwell  Blp;  Soc.v.  Holloway,  13  Ch.  D.7^761. 

*  «Ch.  I).  S5O.  55S 


scriptions  of  *'  brave,*'  "  intrepid."  and  '*  val- 
iant" which  the  Chinese  soldiers  bore  on 
their  backs,  from  which  their  foes  never 
knew  that  they  were  "  brave"  and  "  valiant  " 
until  they  ran  away.  A' decision  perhaps 
as  illustrative  as  any  of  his  combative  style 
where  even  this  conventional  politeness  di.s- 
appears  was  Johnson  Crook.'  There  ihc 
question  was  whether  a  gift  over  when  the 
first  l<^tee  dies  before  he  shall  have  **  actu- 
ally received  "  the  legacy  is  operative,  though 
the  legacy  had  vested  in  the  first  taker,  if  not 
yet  paid  to  him.  The  Master  of  the  Roils 
held  that  it  was.  He  begins  characteristi- 
cally: "The  first  question  I  have  to  decide 
is  what  the  will  means.  Then  I  have  to  de- 
cide whether  or  not  I  am  at  liberty  by  law 
to  give  effect  to  the  will  as  it  stands.  Now, 
as  to  the  will,  I  really  think,  speaking  of 
course  of  the  impression  on  my  mind,  there 
is  no  doubt  whatever.  It  does  not  appear 
to  me  doubtful  that  '  actually  received ' 
means  '  actually  received'  "  To  a  proposi- 
tion thus  put  denial  certainly  seems  some- 
what difficult.  He  proceeds:  "The  only 
question  I  have  to  decide  is  whether  the  law 
will  allow  eflfect  to  be  given  to  this  will. 
Now,  there  is  no  statute  law  or  common  law 
to  prevent.  If  there  is  any  kiw  to  prevent 
it,  it  must  be  found  in  some  law  manufac- 
tured by  the  judges  of  the  equity  juris- 
diction. This  will  is  clearly  expressed. 
Uncertainty,  in  my  opinion,  there  is  none; 
difficulty  in  ascertainment  there  is  none; 
general  policy  there  is  none."  Certainly 
this  is  no  "  uncertain  sound "  But  we 
might  be  curious  to  inquire  why  so  much 
energy  in  a  perfectly  clear  case?  Unhap- 
pily it  appears  that,  like  the  eleven  obstinate 
jurymen,  most  of  the  equity  judges,  includ- 
ing ex-Chanrellor  Selborne,  thought  the  other 
way ;  and  the  Master  of  the  Rolls  proceeds 
to  pay  his  compliments  to  them  very  much 
as  Mr.  Samuel  Weller  did  to  the  constabu- 
lary of  Ipswich,  who  were  obeying  the  be- 
hests of  Mr.  Nupkins  the  mavor.  "  If  there 
is  such  a  law,  it  must  have  been  made  about 
>  isCh  D-439- 
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the  year  i860..  Now,  it  could  only  be  made 
in  the  year  1 866  sutute.  because  in  tbe 
year  1866  equity  jadges  did  not  profess  to 

make  new  law."  After  quoting  from  Vicc- 
Ciiancellor  Wood,  he  goes  on  :  "  All  I  can 
say  about  it  is,  being  very  clearly  of  opinion 
(bat  tbe  Vioe-Chancenor  did  not  arrogate  to 
himself  in  1866  legislative  powers  .  .  .  that 
it  was  simply  a  mistake  of  the  Virc-Chanct;!- 
lor.  nncl  th:\t  is  how  I  shall  treat  it.  "  Then 
quoting  from  Lord  Chelmsford's  opinion,  he 
pleasantly  adds :  "  I  am  no  Edipas ;  I  do  not 
understand  the  passage."  Then  another 
ex-I,ord  Chancellor  receives  his  attentions. 

Lord  Selborne  says  '  Lord  Thurlow  said ' 
so  and  so.  There  is  a  very  good  answer  to 
that,  —  he  did  not  say  so."  Clearly  here 
**  Tros  Tyriusve  nullo  discriniine  agitur." 

Notwithstanding  this  vigorous  allocution, 
some  of  the  erring  judges  failed  to  kiss  the 
rod;  Malins,  V.  C,  saying,  in  Bubb  v.  Pad- 
wick,^  **  I  entirely  dissent  from  h»  judgment, 
and  I  entertain  a  totally  different  opinion." 

It  was  not  often  that  his  lordship  admit- 
ted himself  overcome  by  authority  when  he 
felt  that  justice  was  on  the  other  side ;  but  oc- 
casions there  were,  though  they  never  passed 
wi^lioLit  a  distinct  protest  on  his  part.  Thus 
where  a  house  before  the  date  of  completion 
of  the  purchase  was  destroyed  by  hre,  aad 
the  vendor  received  the  insurance  money, 
but  refused  to  relieve  the  purchaser,  Jessel 
said  :  "If  this  case  were  res  iutc^n,  and  I 
had  to  decide  it  in  my  view  of  what  was  rea- 
sonable, I  mi^ht  have  found  some  way  of 
assisting  the  plaintiff  [purchaser];  but  it 
appears  to  me  that  the  case  is  really  con- 
cluded by  authority."''  "The  first  jioint  I 
am  going  to  decide,"  said  he,  in  Camberwell 
Big.  Soc.  V.  iioUoway,^  "  is  one  which  if 
there  were  no  authority  I  should  have 
thought  ought  to  be  determined  differently 
from  the  way  in  which  it  has  been  decided. 
As  i  understand  the  decisions,  it  has  been 
decided  that  when  a  man  sells  a  lease  for  a 

>  13  Ch.  D.  517,513. 

*  Raynsr  r.  Pmion,  14  Cb.  D.  tfi,  joo. 

«  l3Cb,D.7S4.759 


defined  term  of  years,  etc.,  he  does  nut  make 
a  good  title  to  the  lease  unless  he  shows  that 
he  holds  direct  from  the  freeholder,  etc.  I 

am  not  in  a  position  to  overrule  these  deci- 
sions. There  are  too  many  of  them."  One 
is  tempted  to  say  with  i^amlet, — 

'•  Let  Hercules  liiniself  do  what  he  may, 
The  cat  will  mew.  the  dog  will  have  his  day." 

Still  more  rarely  do  we  find  on  hi"?  part 
confession  of  a  great  or  insuperable  difficulty 
in  reaching  a  conclusion ;  but  his  frankness 
in  these  rare  instances  is  taking.  "The 
questions  raised  on  this  will  are  bv  no  !r>'-:nis 
easily  solved,"  he  bej;ins  his  jud[:;mcnl  in 
Mamptun  v.  Hoiman,'  "and  I  am  tiiankful  to 
say  I  have  only  to  solve  two  of  them.'*  And 
again  :  "  During  the  argument  of  this  case' 
I  have  felt  what  I  seldom  feel.  —  considerable 
difficulty,  because  there  is  a  strong  technical 
argument  in  favor  of  the  appellants ;  but  as 
it  appears  to  me  the  common  sense  and  jus- 
tice of  the  case  are  in  favor  of  the  respond- 
ents." It  is  perhaps  needless  to  say  that 
the  respondents  prevailed. 

It  would  be  a  marvel  if  so  strong  and  pos- 
itive a  mind  never  made  any  errors;  but  it 
may  fairly  be  said  that  when  he  was  over- 
ruled, the  vii;or  and  masterful  quality  of  his 
intellect  displayed  itself  quite  as  clearly  as 
when  he  was  sustained.  A  few  instances — 
and  there  are  not  many  to  be  found  — will 
sufRce.  A  case  had  been  sent  by  him  to 
a  referee  to  assess  damages,  which  the  ref- 
eree did,  stating  the  principle  upon  which 
he  had  acted.  Upon  the  r^ort  coming  in, 
his  honor  not  being  satisfied  with  the  prin- 
ciple followed  by  the  referee,  proceeded  to 
reassess  the  damages,  using  the  short-hand 
report  of  the  evidence  before  the  referee, 
but  upon  a  different  principle  than  that 
adopted  by  the  tatter,  thus  practically  mak- 
ing; himself  a  jur)'  as  well  as  judge.  The 
Court  of  Appeals,  while  admitting  the  cor- 
rectness of  his  principles,  reversed  his  decree 
as  unauthorized  in  practice,  and  remitted  tbe 

>  Hampton  r.  Ilolman.  5  Ch.  I>.  183,  1851 
<  Jones  V.  Rimmer,  14  Ch.  D.  588, 591. 
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case  to  the  referee ;  adding,  however,  a  wise 
word  of  caution  to  the  latter  not  to  ^wo.  any 
reasons  for  his  conclusions,  but  simply  to 
report  his  finding. ^  So  in  a  case^whcrea 
purchaser  declined  to  accept,  because  part 
of  the  premises  sdd  were  in  an  undivided 
interest  instead  of  in  8eveTalty»  his  lordship 
held  him  to  his  purchase  prefacing  his 
decision  with  his  customary  emphasis :  "  I 
am  of  opinion  that  the  purchaser  has  been 
wrong  from  boning  to  end ; "  but  the  Court 
of  Appeals  thought  otherwise. 

In  another  case  ^  where  two  men  had 
acted  as  directors  without  possessing  the 
required  qualification  of  shares,  upon  the 
question  of  their  liability  under  the  Compa- 
nies'  Act  for  a  misfeasance,  he  commences  : 
"  Now,  what  is  the  case  ?  Two  gentlemen 
of  the  name  of  Coventry  and  Dixon,  who  are 
not  the  less  aware  of  their  liabiliti^  because 
they  happen  to  be  hwyers  of  experience,  are 
elected  directors.  .  .  .  They  took  part  in  the 
management  of  the  company,  knowing  they 
had  nu  right  tu  intervene  at  all.  ...  It 

does  appear  to  me  to  be  as  plain  a  case  of 
misfeasance  or  misconduct  as  \  ou  can  possibly 
state,  and  tjpon  that  point  I  think  it  too 
clear  for  argument.  The  next  question  I 
have  to  consider  is  whether  I  can  reach 
these  gentlemen,  for  I  certainly  will  if  I  can, 
etc."  And  he  did ;  declaring  as  the  penalty 
that  they  should  pay  in  to  the  company  the 
pri(»  of  lOO  shares,  or  j^500  each.  Unfor- 
tunately his  indignation  carried  him  too  far. 
The  calmer  sense  of  the  Court  of  Appeals 

reversed  his  decision  ;  James,  L.  J.,  saying  : 
"  With  all  deference  to  the  Master  of  the 
Rolls  and  the  strong  opinion  he  has  ex- 

>  Dunkirk  Co.  v.  Lever,  9  Cb.  D.  so. 

*  Arnold  ».  Arnold,  14  Ch.  D.  470. 

*  Covevtiy  &  IMxon^  Caae,  14  Ch.  D.  Ma 


pressed  in  this  case,  we  differ  from  his 
cision.    I  am  of  opinion,  speaking  with  all 

respect,  that  he  has  iK't  been  construing  the 
act,  but  legislating  for  ihc  purpose  of  puttin  ;:^ 
a  stop  to  a  proceeding  which  is  no  duubt 
wrong." 

If  it  is  not  too  extravagant  a  figure  to  use* 
these  were  but  spots  on  the  sun.  His  errors 
came  from  too  keen  a  sense  of  justice,  or  an 
impatience  with  the  formal  delays  of  the  law. 
We  should,  moreover,  have  given  'a  very 
false  impression  if  it  were  thought  that  he 
was  in  any  way  odd  or  grotesque.  The 
bluntness  which  in  a  lesser  man  might  have 
appeared  so,  was  in  him  but  the  natural  con* 
comitant  of  his  vigor.  If  he  had  "the 
nodosities  of  the  oak,"  he  had  also  its 
strength.  Feeling  deeply  how  liable  the 
common  law  is  to  be  devitalized  by  the  in- 
crustations of  the  past,  he  sought  to  free  it 
from  these  and  make  it  a  living  body  in 
every  member,  organ,  and  articulation.  To 
this  end  he  devoted  a  capacity  for  work 
which  has  had  few  parallels,  and  with  an  un- 
remitting faithfulness  to  the  very  bst.  As 
a  judge  of  the  first  instance  he  heard  and 
disposed  of  his  daily  list  on  Saturday, 
March  17,  only  four  days  before  he  died. 

As  we  remarked  at  the  outset,  this  is  no 
attempt  to  do  justice  to  his  great  Judicial 
qualities ;  for  that  would  demand  a  volume, 
or  at  least  a  not  inconsiderable  number  of 
his  decisions  given  in  full,  with  all  the  facts 
on  which  they  were  founded,  and  a  topical 
survey  of  the  doctrines  involved ;  and  the 
more  closely  we  should  scan  his  work  the 
greater  would  he  appear.  He  stands  cer- 
tainly not  as  the  least  imposing  figure  in  a 
century  that  has  seen  such  equity  judges  as 
El  do  I),  Cottenham,  Wigram,  Westbuiy,  and 
Cairns. 
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{Re(»rded  in  CarnU  Chatty  {N,  N.)  Registry  tf  Dteds^  Book  49,  Page  167.) 

NOW  all  men.  Lords,  esquires,  and  peasants. 


And  know  all  women  by  these  presents,— 
In  short,  let  ail  creation  know. 
That  I,  Bill  Fox  of  Wolfboro, 
State  of  New  Hampshire,  County  Carroll, 
A  yeoman  bald  unused  to  hair  oil. 
In  duplicate  consideration  . 
Of  good  will  towards  my  blood  relation. 
And  two  Bears*  feet  most  oleaginous 
(Ungi-ateful  let  no  man  imagine  us,) 
To  me  in  hand  before  enditing. 
Or  ever  thought  of,  was  this  writing 
(And  which  I,  bound  for  land  o'  Canaan, 
Will  daily  rub  upon  my  urn), 
Delivered  by  one  //'///  Dc  Carter^ 
A  true  descended  Son  of  Sparta, 
And  Weird  ad  litem  of  old  Nimrod 
The  Tutelar  saint  of  gun  and  ramrod, — 
Of  Ossipee  in  State  aforesaid. 
And  county  ditto  (be  no  more  said 
Of  that  venue  for  tattlers  gossipy. 
Enough  will  tell  of  "righteous"  Ossipee  I)  — 
Do  thus  remise,  release,  and  qutkhim^ 
Nor  to  myself  henceforth  one  whit  claim. 
So  long  as  I  am  reckoned  vital, 
To  said  De  Witt  alt  right  and  title 
Which  I  or  my  male  tail  descendant, 
In  gross  in  common  and  appendant, 
Can  claim  or  hope  to  claim  or  covet, 
While  flitters  gold  and  misers  love  it, 
In  and  unto  a  certain  j)arccl 
Or  piece  of  land  (don't  deem  it  farce  all), 
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In  Satiis  domintons  situated. 
Containing,  as  't  was  estimated 

By  actual  measurement  and  survey 
Of  engineers  (now  dead  with  scurvy), 
I'ive  niillion  acres  nine  square  perches, 
iksides  the  Intervale  of  Birches, 
Including  mountains,  hills,  and  hollows, 
And  bounded  and  described  as  follows, 
To  witt:  Begin  at  W'hiteface  Schoolhouse* 
And  running  towVds  McGaffeys  tool-house. 
Thence  where  two  highways  fork  and  spangle* 
Jog  off  upon  the  sinister  angle 
To  Dave  Rowe's  cabin  hospitable. 

Thence  where  the  d  ^1  you  are  able, 

Keeping  in  close  perambulation 
Within  the  metes  of  Yankee  nation, — 
Remembering,  when  at  last  you 've  done  it, 
To  leave  off  at  the  bounds  begun  at: 
Hereby  both  meaning  and  intending 
(That  litigation  it  niay  n't  end  in) 
The  said  grantee  sliall  be  invested 
With  all  C/tOLorua  granite  crested. 
Whereon  grim  Brniu  growls  in  glory. 
From  verdant  base  to  summit  hoary,— 
To  have  and  hold  the  same  forever, 
Provided  he  be  longest  liver. 
To  him,  his  heirs,  assigns,  successors,— 
A  chain  of  undisturbed  possessors, — 
With  each  appurtenance  and  privilege 
Thereto  belonging  —  in  a  civil  age. 
And  I  do  covenant  with  said  Carter^ 
While  earth  is  land  and  two  thirds  water, 
And  I  am  spared  b)'  rueful  Nemesis 
To  warrant  and  defend  the  premises, 
,    To  him  and  his  from  parchment  blunder. 
And  scamps  unborn  me  claiming  under; 


"  Sleeping  yiftomeys."  1 1 

But  not  to  warrant  and  defend  cm 
Wlien  Ursa  Majors  seek  to  rend  'em. 
But  rightful  lords  and  lawless  squatters 
For  title  then  to  trust  their  trotters. 

In  witness  whereof,  super  VglAtm, 
J  set  my  manum  et  sigilium. 
Year  eighteen  hundred  six  and  sixty, 
September  third,  O  Deed,  I  fixed  ye,  — 
May  SirtMs  ne'er  in  wrath  overwhelm  us : 
SubscripsL 


VuLPUS  GULIELMUS. 


AcknowIedi,micnt  rf  (■ettrixrttm  ") 
Justitue  et  pacisquc  quamm.  3 

Received  Sept.  aad,  1866,  examined  by 

LoAMMi  Hardy,  Recorder. 

A  Hue  Copy  of  Record,  Attest 

Jambs  O.  Gsbsv,  R^tder  ^DeeA. 


•i  SLEEPING  ATTORNEYS." 

By  John  Douglas  Lindsay. 


Tff  the  early  days  of  the  present  centuiy  I 

juries  in  Connecticut  wine  not  protected  ' 
a^^rtinst  apprn:ich   and  improper  influence, 
but  on  the  contrary  no  safeguards  what- 
ever against  embracery  seem  to  have  been 
provided. 

Lawyers'  fees  being  low,  each  Hticjant  em- 
ployed two  and  sometimes  three  attorneys  ; 
and  all  of  these  were  required  to  perform  the 
fill]  value  of  their  fees.  Accordingly  the 
trials  were  prolonged  to  an  absurd  l^gth, 
and  the  most  trivial  causes  often  engaged 
the  entire  time  of  the  court  for  several  days, 
each  of  the  counsel,  in  addition  to  the  share 
lie  performed  in  the  examinadoo  of  witnesses 
and  the  raising  of  points  of  law,  being  ex- 
pected to  make  at  least  one  long  speech. 


Daring  each  da/a  session  the  courts  took 

two  recesses,  the  jurors  meanwhile  enjoying 
the  most  complete  freedom,  coming  and  going 
as  they  chose  without  regard  to  whom  they 
met  or  conversed  with.  Pending  the  pro* 
ceedings  upon  the  trials  and  before  the 
charge  was  delivered  by  the  presiding  judge, 
the  court  exercised  no  surveillance  whatever 
over  the  conduct  of  the  jurors. 

It  natarally  followed  that  the  jurors  pu1>> 
Hdy  discussed  among  themselves  and  with 
strangers,  in  the  taverns  and  elsewhere,  the 
features  of  the  various  cases,  discoursed  upon 
the  justice  and  merits  of  the  causes  with  the 
suitors  themselves,  and  with  dieir  friends  and 
partisans.  Indeed  the  practice  was  so  well 
established  that  conduct  of  this  sort,  which 
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to-day  would  suffice  to  set  aside  any  verdict 
that  resutted  in  such  a  case,  Lesides  subject- 
ing the  jurors  to  fine  and  imprisonment,  then 
passed  without  comment.  Perhaps  our  fnre- 
fathers  were  worthy  of  greater  confidence 
than  we  are  now  willing  to  place  in  the  in- 
tegrity o£  the  average  jurymen ;  or  it  may  be, 
the  litigants  of  those  davs  were  above  di- 
rectly fampcrinc;  with  justice  through  jurors. 
Overnight  the  members  ol  the  jury  lodged 

in  public  houses,  >wfaich  then  usually  con- 
tained very  large  rooms  with  sleeping  accom- 
modations for  a  number  of  men,  separate 
beds  being  provided  lor  each.  These  rooms 
were  known  as  "  many-bed  "  rooms,  and  were 
in  much  favor  with  jurors,  who  were  thus 
enabled  to  continue  in  their  chambers  the 
discussions  that  had  occupied  them  through 
the  day. 

Out  oC  this  absence  oi  judicial  supervision 
of  juries  pending  the  trial,  there  grew  up  a 

new  occupation  for  the  talents  of  the  practi- 
tioner. From  the  nature  of  the  services 
rendered,  and  the  method  by  which  the 
desired  purpose  was  accomplished,  the  law^ 
yers  employed  in  this  line  of  practice  were 
called  "sleeping,'  atrorneys." 

Ihe  "sleepini;  attorney"  was  secretly  re- 
tained on  bchalt  ul  one  of  the  parties  to  a 
suit,  and  it  was  his  business  to  secure  lodging 
in  the  particular  "  many-bed  '*  room  occupied 
chiefly  by  the  jurors,  or  a  majority  of  them, 
sworn  to  try  his  client's  cause.  He  usually 
found  very  little  difficulty  in  gaining  admit- 
tance to  the  room,  because,  although  known 
to  be  an  attorney,  he  was  not  supposed  to 
have  any  interest  in  the  particular  suit  on 
trial. 

Thus,  being  established  immediately  with 
the  jurymen,  with  some  of  whom  he  was  not 

infrequently  well  acquainted,  the  possible 
value  of  his  presence  there  is  manifest. 


When  the  candle  was  extinguished,  the 
honest  men  would  at  once  renew  the  debate 

in  which  from  the  time  they  left  court  they 
had  been  enf;aj:^ed.    Frequently  they  would 

'  diiter  in  opinion  upon  some  question  vitally 
affecting  the  result  of  the  trial,  and  often 
their  differences  would  be  due  to  an  ignor- 
ance of  the  law  appro] iriate  to  the  subject  in 
dispute.      It  was  then  that  the  usclulness  of 

,  the  sleeping  attorney  "  was  put  to  test. 
This  gentleman  would  permit  his  rest  to 
be  disturbed  by  the  discussions  of  his  fellow- 
lod;:;ers,  and  if  he  was  appealed  to,  his  0[5itiion 
of  the  law  (artfully  adjusted  to  suit  the  exi- 
gency, and  of  course  always  favoring  his 
client's  cause)  was  cheerfully  given.  But 
though  his  advice  was  not  directly  asked,  he 
would  not  ordinarily  refrain  at  opportune 
times  from  modestly  volunteering  it.  His 

I  legal  wisdom  being  recognized,  and  as  he 
commanded  a  happier  flow  of  language  and 
clearness  of  expression  than  the  ordinary 
juror,  and  had,  besides,  previously  acquired 

I a  thorough  understanding  of  the  questions 
involved  in  the  suit,  it  followed  that  the  dis- 
cussion was  almost  always  brought  to  a  close 
by  an  adoptif)n  of  the  "sleeping  attorney's" 
views;  and  coming,  as  the  jurors  snptjosed, 
from  one  wholly  unconcerned  in  the  cause, 
I  this  was  but  natural.  ^ 

But  even  though  he  failed  to  bring  about 
the  desired  unanimity  of  judgment,  the 
I  sleeping  attorney "  was  able  to  impress 
upon  the  jurors  some  principle  of  law,  or 
expose  some  defect  in  the  case  of  the  adverse 
party,  of  which  his  colleagues  took  advan- 
tage when  the  trial  was  resumed  the  next 
day ;  and  in  any  event  he  was  able  to  dis- 
cover the  weak  points  on  both  sides,  and 
confidently  guide  his  associates  in  the  direc- 
tion to  which  their  efforts  should  be  chiefly 
I  addressed. 
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III. 

Bv  Irving  Browne. 


ACK.  To  determine  n  question  of  race, 
-•■^  however,  the  jury  mav  look  at  the 
{xrrson.  Jones  v.  Jones,  45  Md.  151  ;  Garvin 
V.  States  53  Miss.  307 ;  Warlick  v.  White.  76 
X.  C  17$  ;  s.  c.  41  Am.  Rep.  453. 

A^e.  I3ut  the  jury  may  not  look  at  an 
mlmt  for  the  purpose  of  determining  how 
oldheis.  Ihingert^.  State,  53  Ind.  251.  This 
was  an  indictment  for  selling  intoxicating 
liquor  to  an  infasit  ;  and  the  defence  was  that 
the  seller  supi)osc<l  him  to  be  of  age.  The 
infant  was  well-grown,  eighteen  years  old, 
and  weighed  one  hundred  and  seventy-live 
pounds.  The  court  said  :  '*  Doubtless  evi- 
dence would  hnvc  been  competent  to  show 
tbe  appearance  of  the  witness  as  to  age. 
But  we  know  of  no  principle  of  law  that 
would  permit  the  jury  to  pass  upon  the  age 
of  the  witness  by  his  appearance  to  them." 
The  contrary  was  held  in  Cora.  v.  Evans,  98 
Mass.  6. 

Human  Remains,  In  State  :'.  Weiners,  66 
Mo.  13,  a  murder  case,  the  bones  nf  the 
deceased  were  exhibited  in  court,  to  explain 
the  relative  attitude  and  position  of  the 
deceased  and  the  defendant  at  the  time  in 
question.  In  Grangers'  Life  Ins.  Co.  v. 
Hrown,  57  Miss.  308  :  c.  34  Am.  Rep. 
446,  tbe  insurers  asked  for  an  exhumation 
of  the  body  of  the  insured  for  the  purpose 
of  showing  that  he  had  suffered  a  fracture  of 
the  .skull ;  but  this  was  refused  on  account  of 
the  delay  of  ci::;hteen  mon!li«t.  The  court 
intimated  that  it  might  be  done  in  a  proper 
case,  but  said  "  it  would  be  a  proceeding  re- 
pugnant to  the  best  feelings  of  our  nature." 
Hi'-  same  view  was  taken  in  Knowlcs  v. 
C.';iTi[>ton,  55  Conn.  336,  an  action  for  a 
broken  nb,  where  counsel  oflfcred  "  to  show 
the  exact  location  of  the  ribs  in  the  human 


system  by  means  of  a  section  <>(  a  human 
body."  'i  he  refusal  was  held  discretionary. 
But  on  a  recent  trial  in  the  Superior  Court, 
at  Boston,  a  skeleton  was  brought  into  court 
and  used  by  the  surgical  experts  to  point 
the  plaintiff's  bodily  injnries  in  question. 
The  reporter  says:  "This  uncanny  object 
became  the  butt  of  irreverent  remarks  by  the 
lawyers."  In  McNaier  v.  Ry.  Co.  51  Hun, 
644,  the  court  allowed  the  exhibition  of  a 
skull  as  a  diagram,  as  well  as  surgica!  ii)  >trn- 
nients,  to  explain  the  operation  necessary  to 
relieve  the  injury,  observing  that  they  could 
not "  inflame  the  passions  of  the  jury."  In 
Com.  7'.  Hrown,  121  Mass.  69.  an  indictment 
for  procuring  death  by  abortion,  injured 
parts  of  the  woman's  body,  preserved  in 
spirits,  were  allowed  to  be  exhibited  to  point 
expert  testimony.  In  the  celebrated  case  of 
Com.  V.  Webster,  for  the  murder  of  Dr. 
Parkman,  the  artificial  teeth  of  the  deceased, 
lUentitied  by  the  dentist  who  made  ihcm,  by 
fitting  them  to  the  plaster  mould,  were  the 
damnatory  evidence.  On  the  celebrated 
trial  of  Bi'lin--,  for  tlie  murder  of  his  wife, 
in  Saratoga  County,  New  York,  in  18S0, 
skulls  were  produced  in  court  to  show  the 
result  of  experiments  in  firing  at  them. 

Co.NUUCl   OF  AKKI>rF.I>  Pj  K-o\ 

Evidence  of  the  flight  of  one  accused  of 
crime  is  always  competent.  In  People  v. 
Greenfield,  85  N.  Y.  7$,  evidence  was  held 

admissible  that   the  prisoner,  accused  of 

mnrdcrin!:;  his  wife,  shed  no  tears  on  account 
ot  her  death.  .Mr.  S.  C.  Huntington  argued 
against  this  evidence  as  follows: — 

"  Do  the  jnofoundest  sorrow,  the  strongest  and 
most  poignant  grief  and  mental  agony,  always, 

with  each  per>ion.  nnd^-r  n1!  rircnnistances.  mani- 
ifcst  thenisehes  by  tears  i*  It  the  (jucstion  can,  in 
accordance  with  the  laws  of  the  human  intellect,  its 
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passions  nni!  cinotinns.  lie  answered  in  the  aifirni- 
aiive,  Uicii  saul  evidence  was  legal.  If  the  scien- 
tific answer  be  in  the  negative,  then  such  evidence 
is  illej;.!],  iiui  the  judgment  must  be  reversed  To 
answer  said  question  intelligently  and  licicntirically, 
all  that  is  or  can  be  known  of  the  intellect,  the 
passions  and  emotions  of  man  mast  be  put  in 
requisition.  If  the  answer  to  s!irh  question  be 
not  a  universal  affirmative,  then  defendant  might 
be  an  exception,  and  the  evidence  would  then  be 
iUegaL  The  teconi  of  man  proves,  the  conscious- 
ness of  man  convinces,  the  experience  of  n1!  men 
demonstrates,  each  luiown  classical  writer  upon 
this  subject  corroborates  and  verifies,  this  nniversal 
axiom, —  that  the  deepest  anguish,  the  most  pro- 
found and  life-fonsuminj^  fTt^'f,  the  blackest  de- 
spair, do  not  manitest  themselves  in  tears.  The 
fiery  furnace  of  grief  consumes  the  foundation  of 
tears.  He  who  suiTers  most  discloses  his  agony 
least.  The  strongest  natures,  the  most  noble  of 
earth's  creatures,  control  iheir  emotions,  nor  mani- 
fest to  human  eye  one  sgn  of  the  mental  agony 
preying  n\y.>u  thdr  vitals.  I'rometheus,  chained  to 
the  rock,  with  the  vulture  gnawing  at  his  vitals,  tlid 
not  utter  a  cry  nor  shed  a  tear.  Only  the  weak 
manifiest  the  sorrow  which  they  are  unable  to 
endure,  by  the  tears  whieh  thev  arc  tmaSle  to 
restrain.  A  true  man,  consciou.s  of  his  innocence, 
overwhefaned  by  a  dark  ocean  of  affliction,  crushed 
t>eneath  a  \olcano  of  suspicton,  burned  to  the 
qnirk,  through  every  life-strung  nerve  and  origan  of 
the  brain  by  grt«^  agony,  and  fell  despair,  as  was 
poor  Greenfield  on  that  awfiil  day,  was  never  kmwn 
to  shed  a  tear.  The  world's  history  of  human  mis- 
fortunes and  agony  verifies  this  assertion.  The 
weak  may  weep  at  the  loss  of  a  bauble  ;  the  strong 
shed  not  a  tear  though  whelmed  in  a  fathom- 
less ocean  of  irrepressible  (inexpressible?)  grief 
and  '.inutteraMc  despair.  Sitch  w.is  the  awful  fate 
of  the  dciciKlaut,  the  must  unfortunate  of  men, 
upon  that  latal  day.  He  must  die,  if  such  evi- 
dence be  legal,  becan-.  •  the  awful  circumstances, 
the  laws  of  his  own  nature,  the  laws  of  the  emo- 
tions, and  the  laws  of  the  Kternal  Ruler  of  the 
universe,  and  the  black  demon  of  despair  gnawing 
at  his  \  itals,  rend'-r<  d  it  inijM)ssil)lf  that  he,  during 
the  first  crisi:i  of  his  terrible  agony,  should  lind 
relief  in  tears.  Such  is  not  the  divine,  and  such 
is  not  the  human  law." 

The  evidence  was  held  admissible ;  but 
Miller,  J.,  observed: — 


••  Iiinorent  persons,  appalled  by  the  enormity  of 
a  charge  of  crime,  will  sometimes  exhibit  great 
weakness  and  tenor,  and  those  who  have  be«n 
crushed  with  the  weight  of  a  great  sorrow  u  i!l 
manifest  the  greatest  composure  and  serenity  in 
their  gnd,  and  meet  it  without  the  shedding  of  a 
tear." 

It  is  probable  that  the  jury  laid  more 
stress  on  Greenfield's  reply  to  a  witness,  who 

said  it  was  a  sad  affair  that  occurred  at  his 
house,  "  Yes,  I  had  a  load  of  oats  stolen  " 

I In  People  v.  Gonzalez,  35  N.  Y.  49.  evi- 
dence was  allowed  that  when  the  accused 
I  was  confronted  with  the  body  of  the  man 
whom  he  wis  accused  of  having  murdered, 
he  "  started.  '  This  was  objected  to  because 
it  was  •*  like  the  rule  applied  to  witches  in 
the  olden  time." 
I  In  a  recent  case  in  the  Court  of  Appeals 
of  Kentucky,  on  appeal  from  a  conviction  of 
murder,  it  was  hckl  proper  to  show  that  the 
accused,  two  hours  alter  the  murder,  wiped 
some  blood  off  the  body,  smelled  it,  and  then 
gave  his  finger  a  jerk  to  throw  the  blood  off. 
The  court  said  :  '*  If  the  a|>pellant  had  i^otten 
on  his  knees,  and  bellowed  over  the  corpse 
like  a  bull,  it  would  have  been  proper  to  go 
to  the  jury,  as  showing  the  condition  of  his 
mind. '  I  have  for  a  long  time  believed  this 
kind  of  evidence  very  unsafe,  and  that  if 
admitted,  it  should  be  accompanied  by  a 
clear  warning  from  the  judge  of  its  incon- 
I  elusive  character.  It  might  well  be  argued 
I  that  the  omission  to  show  grief  should  tend 
'  to  give  an  impression  of  innocence,  for  a  cun- 
I  ning  wrong-doer  would  be  apt  to  feign  grief. 
According  to  my  observation,  the  waters  of 
deep  grief  run  still.  Men  who  arc  easily 
moved  by  the  fictitious  sorrow  of  literature 
and  the  sta^e  will  sometimes  assume  strange 
composure  when  overtaken  by  great  personal 
sorrow.  On  the  other  hand,  the  widower  who 
knocks  his  head  against  the  wall,  avows  that 
his  heart  is  in  the  jrrave.  and  makes  himself 
a  nuisance  to  hi.s  ttiends  by  dwelling  on  his 
dear,  lost,  sainted  Maria,"  is  quite  apt  to 
marry  again  instantly  after  the  lapse  of  the 
conventional  year,  and  sometimes  sooner. 
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Ifanjr  men  are  like  Job  Trotter,  who  had  "a 
main  in  bis  head  as  was  always  turned  on." 
In  one  of  Jean  Paul  Richter's  tales.  "  Walt 
and  Vult/'  a  tesUtor  left  bis  estate  to  that  one 
d  his  relatives  who  should  6rst  shed  a  tear  in 
his  memory  on  the  reading  of  the  will.  The 
struggles  of  the  assemblage  to  pump  up  the 
essential  condition  precedent  are  very  amus- 
ingly described.  Great  and  sincere  grief  is 
OKHre  apt  to  stun  than  to  melt,  and  is  far 
more  painful  and  danf^eroiis  to  the  sufferer 
than  the  noisy  and  dem-Mv-trativc.  The 
i^reat  seer  uf  the  human  mind  said  must 

csquisitely  and  truthfully,  ~ 

" Give  sonow  trards;  the  grief  that  do«t  not  spesk 
Wbiipen  die  o'eifrni^t  heart  and  Udi  it  break.*' 

And  agatn,  — 

"Sorrow  concealed,  like  an  oven  stopped. 
Doth  burn  tlic  heart  to  cinders." 

Many  a  juryman  is  melted  to  tears  by  the 
paid  rhetoric  and  oratory  o^  counsel,  and 
woold  not  shed  a  tear  on  finding  his  wife  or 
fliild  dead  on  his  return  home. 

Photograius. 

• 

Photographs  have  been  much  resorted  to 
in  our  courts  in  late  years  for  many  pur- 
poses, as  in  questions  of  personal  identity, 
to  show  localities,  to  test  handwriting,  and 
the  like.  In  Eborn  v.  Zimpleman,  47  Tex. 
503,  s,  c.  26  Am.  Rep.  3 1 5,  counsel  made 
the  following  ingenious  plea  for  the  intro- 
duction of  photogiaphic  copies  instead  of 
original  writings:— 

"  Until  photography  iras  discovered,  nothing  in 

njlure  was  exactly  like  any  other  thintr,  except 
that  tiling's  image  reflected  in  a  polished  surface, 
whidi  disappeared  when  the  object  was  removed. 
Until  this  discover)'  there  was,  therefore,  reason  in  . 
llw  mie  which  required  the  ])roilurtion  of  the  ! 
original  paper  writing  as  the  best  evidence  of  its 
appearance.  Science  now  steps  Torwaud  and  !«• 
lieve,  the  diffirulty.  by  niakiiij,'  permanent,  and 
oulerializing  with  minute  exactness  the  reflected 
Image.  What  reason  thus  remains  why  a  dis- 
covery which  destroys  the  foundation  for  a  rule 
thould  not  he  used  as  proposed  in  the  ascertain- 


ment of  right?  Even,'  object  seen  witli  the  ij.iti;r.d 
eye  is  only  seen  because  photographed  on  the 
retina.  In  life  Ae  impression  is  tian^ory ;  it  is 
only  when  death  is  at  hand  that  it  remains  per* 
mancnti)-  t"i,\od  on  the  retina,  llms  we  are  secure 
in  asserting  that  no  witness  ever  swore  to  a  thing 
seen  by  him  without  swearing  from  a  photograph. 
What  we  call  sight  is  but  the  iinpresion  made  on 
the  mind  through  the  retina  of  the  eye,  \vlii<  h  is 
nature's  camera.  Science  has  discovered  that  a 
perfect  photograph  of  an  object,  reflected  in  the 
eye  of  one  dying,  remains  fixed  on  the  retina  after 
death.  (See  recent  exi>eriment<;  sf.ited  by  Ur. 
Vogel  in  the  May  number,  iS77,of  the  Philadelphia 
Photographic  Journal.)  Take  the  case  of  a  mur- 
der committed  on  the  highway  ;  on  the  eye  of  the 
victim  is  fixed  the  perfect  likeness  of  a  human  fare. 
Would  this  court  exchule  the  knowledge  ui  that 
fiKt  from  the  jorf,  on  the  trial  of  the  man  against 
whom  the  gkized  eye  of  the  murdered  man  tlnis 
bore  testimony  ?  In  other  words,  would  a  livmg 
eye-witness,  whose  memory  only  preserved  the 
fleeting  photograph  of  the  deed,  be  heard,  and  the 
{HTmnnent  photograph  on  the  dead  man's  eye  be 
excluded  ?  We  submit  that  the  eye  of  the  dead 
man  would  fomlsh  the  best  evidence  that  the  ac- 
cused  was  there  when  the  deed  was  committed, 
for  it  would  Inar  a  fact,  needing  no  effort  of 
memory  to  preserve  it.  It  would  not  be  parol 
evidence  based  on  uncertain  memory,  but  the 
handwriting  of  nature,  preserved  hy  nature's 
camera." 

The  photographic  copies  were  held  im- 
proper in  that  case,  and  leaning  to  the  same 
view  is  Matter  of  Foster's  Will,  34  Mich.  21  , 
while  the  contrary  view  is  supported  by  Re 
Stephens,  9  C.  P.  187,  s.  c.  8  Eng.  (Moak) 
481 ;  Leathers  v.  Salvor  Wrecking  Co.,  2 
Wood,  682. 

Photoc^niphs  of  the  defendants  were  re- 
ceived in  People  v.  Smith,  121  N.  Y.  578,  to 
prove  their  identity  with  persons  formerly 
conWcted  in  Phihidetphia. 

In  comparison  of  handwriting  magnified 
photo^^riphs  arc  much  received,  under  de- 
cisions like  that  in  Marcy  v.  Barnes,  16  Gray^ 
161,  which  holds  them  admbsible  "under 
proper  precautions  in  relation  to  the  pre- 
liminary proof  as  to  the  exactness  and  ac- 
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curacy;  "  but  they  were  excluded  in  Tome  v. 
Railroad  Co..  39  Md.  ^k)^  ;  s.  c.  17  Am.  Rep. 
540,  the  court  observing :  "  Photographers 
do  not  alwasrs  produce  exact  fac'Simifes  of 
the  objects  (iclincated,  and  however  we  may 
be  indebted  to  that  beautiful  science  for 
much  that  is  beautiful  as  well  as  ornamental, 
it  is  at  last  a  mimetic  art,  which  furnishes 
only  secondary  impressions  of  the  original, 
which  vary  accordin^^  to  the  lights  and 
shadows  which  prevail  while  bciiicj  taken." 
And  in  Matter  of  Foster's  Will,  34  Mich.  21, 
the  court  leaned  to  the  same  view,  observ- 
ing :  "  It  is  not  always  true  that  every  pbo« 
tographic  copy  would  be  safe  on  any  inquiry 
requirini^  minute  accuracy.  I-"ew  copies  can 
be  so  satisfactory  as  a  good  photograph. 
But  all  artists  are  not  competent  to  make 
such  pictures  on  a  large  scale,  and  all  photo- 
graphs arc  not  absolutely  faitlifiil  resem- 
blances. It  is  quite  possible  to  tam[)er  with 
them ;  and  an  impression  which  is  at  all 
blurred  would  be  very  apt  to  mislead  on 
questions  of  handwriting  where  forgery  is 
claimed.  Whether  it  would  or  would  not  be 
permissible  to  allow  such  documents  to  be 
used,  their  use  can  never  be  compulsory. 
The  original  and  not  the  copy  is  what  the 
jury  must  act  upon,  and  no  device  can  prop- 
erly be  allowed  to  super.sede  it."  This  was 
said  of  the  proposal  to  furnish  the  jury  with 
photographic  copies  of  a  will  alleged  to  be 
forged. 

Photographs  have  been  admitted  to  show 
premises,  as  a  highway,  Blair  v.  Pelham,  118 
Mass.  421  i  a  cellar  floor,  Cozzens  v.  Hig- 


gins,  33  How.  Pr.  439;  the  grade  of  a  street. 
Church  V.  Milwaukee,  31  Wis.  512  ;  the  scene 
of  an  accident,  Dyson  v.  Railroad  Co.,  57 
Conn.  9,  s.  c.  14  Am.  St  Rep.  82 ;  Chest- 
nut Hill,  etc.  Co.  V.  Piper,  Pennsylvania 
Supreme  Court,  1884  ;  and  to  dispense  with 
a  view  by  the  jury,  Locke  v.  Railroad  Co.. 
46  Iowa,  109.  In  Church  v.  Milwaukee  the 
court  said:  — 

Of  course,  the  main  thing  was  to  bring  before 
the  minds  of  the  juiy  the  location  of  the  plaintiff's 

lot  and  improvements  and  all  the  surroundings ;  and 
this  had  to  l«e  done  hy  the  description  of  witnesses 
acquainted  with  llic  place,  or  by  pictures  or  dia- 
grams. If  the  photograph  was  a  perfect  represen- 
tation of  the  premises,  why  should  it  not  be  ad- 
mitted in  evidence  to  aid  the  jur)*,  m  determining 
how  they  were  aflectcd  by  the  alteration  of  the 
grade?  It  is  said  that  the  premises  themselves 
were  the  highest  fvirlcm  c.  nnd  if  the  jury  cotiUl 
have  had  a  view  of  them,  it  would  liave  greatly 
assisted  them  in  passing  u|>on  the  questions  before 
them.  So  undoubtedly  it  would.  Ihit  as  a  view 
was  impracticable,  the  jury  li.id  to  obtain  the  be->t 
idea  ihey  could  of  the  location  of  the  premises 
with  reference  to  die  changed  grade.  They  were 
compelled  to  rely  upon  the  description  of  witnesses, 
pirttires  and  dia£;rams.  and  such  means  of  infor- 
mation as  tiiey  had  before  them.  And  it  aj)]>cars 
to  us  that  it  was  no  violation  of  the  rules  dT  tv\- 
<leHce  to  allow  the  photOLiraph  of  the  premises  to 
go  to  the  jury  with  the  other  testimony." 

• 

So  photographs  have  been  admitted  as 

likenesses  of  deceased  persons.  Udderzook 
V.  Commonwealth.  76  Penn.  St.  34O;  Ruloff 
V.  People,  45  N.  Y.  213. 
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fiv  PftorBasoR  Jcmin  H.  Wiuhork. 

TT  is  a  superstition  of  the  home-keepins  ' 

*■  nuzcu  that  the  ordinary  traveller  gains  |  The  rule  prescribed  for  the  Japanese 

1  knovvledsf  of  the  character  and  inslitu-  judges  in  the  decision  of  cases  is  to  con- 

:;ons  of  the  peonies  he  visits.    Where  the  sidcr,  first,  the  statute  law,  if  any  applies ; 

joarney  has  prolonged  itself  into  a  sojourn  |  second,  whatever  custom  may  i>c  broiif;ht  to 

ol  a  few  years,  the  cup  of  the  sojourner's  their  knowledge ;  and  third*  natural  equity, 

wisdom  must  be  filled,  and  there  is  no  ques-  that  is,  the  notions  of  justice  possessed  by 

tion  that  may  not  be  asked  of  him.    l?nt  c\-  the  jiu!;;es.    The   importance  which  these 

penence  speedilv  dissipates  this  sMoerstitioii.  three  sources  ut  law  possess  in  legal  cduca- 

We  find  that  the  mere  dwelling  ui  a  place  tion  may  i>c  estimated  by  exactly  reversing 

teiches  very  little.   Knowledge  of  a  coun-  •  the  above  order.   For  twenty  years  past  a 

try's  institutions  is  not  absorbed  through  system  of  Codes,  based  on  Western  Icgisla- 

the  pores  as  one  treads  the  streets  of  a  tion,  has  been  in  preparation.    A  stimulus 

ioreign  land.     Moreover,  no  nation  is  as  was  thus  early  given  to  the  study  of  Western 

icady  to  tell  about  itself  as  is  the  American,  law,  and  increasing  attention  has  been  paid 

Kaoclc  as  vigorously  as  we  may,  the  door  of  ■.  to  it.   Ever  since  the  drafts  of  the  Codes 

nformation  is  elsewhere  not  easily  opened,  '  were  published   some  two  years  ago,  they 

ind  those  who  are  bent  on  knowinj^  must  have  been  cnn^t  iiulv  studied  ;  ;ind  the  mate- 

oice  the  gate  from  its  hui^es.    But  one  has  rial  of  these  Codes  or  their  original  sources 

not  always  the  time  to  enter  on  the  quest  of  now  forms  the  substance  cl  the  judicial 

tntematically  informing  himself.    When  I  knowledge  and  of  the  instruction  in  the 

5iy  that  not  a  missionary  in  all  Japan  can  schools.    We  must  first  notice  briefly,  then, 

iitnish  a  fair  account  of  the  popular  religion  these  Codes. 

^  the  Japanese,  that  not  an  export! ng-house  i  The  Codes  of  Crimes  and  Criminal  Pro- 

'm  Yokohama  can  explain  the  Japanese  com-  !  cedure  were  made  b>  M.  G.  Bolssonade,  an 

mcrcial  customs,  and  that  not  all  the  curio-  |  eminent  French  jurist.    M.  Boissonade  is 


iea\ers  together  know  as  much  upon  the 
subject  of  keranucs  as  a  certain  retired 
ftillery  officer  of  artistic  tastes,  then  I  shall 
periiaps  be  excused  for  professing  to  know 
little  about  legal  education  in  Japan,  and 
for  any  errors  of  statement  that  I  nuw  fal! 
'ito,  in  complying  with  the  editorial  request 
for  information  on  that  subject. 

What  I  can  offer  is  merely  a  few  figures 
some  impressions  received  from  per- 
VMial  experience. 

That  I  may  give  some  idea  of  legal  educa- 
in  that  country,  it  will  be  well  to  touch 
«i  these  topics:  (i )  The  law  that  is  taught; 
(i)The  orf;anization  of  thc  .sclion!s  ;  and  (3) 
The  general  features  of  the  teaching. 
3 


sixtv-ninc  years  old,  and  until  iS/^  he  was 
for  twenty  rears  an  instructor  in  the  Pans 
Facultc  dc  Droit.  He  stdl  retains  an  honor- 
ary connection  with  that  college,  but  has  for 
the  past  twenty  years  been  in  the  Japanese 
servic  e  as  legal  adviser  to  the  Government 
and  instructor  in  the  Imperial  University. 
He  has,  I  believe,  been  an  Associate  Editor 
of  the  "Revue  Historique  du  Droit."  The 
Criminal  Codes  were  begun  by  him  in  the 
year  1874,  and  completed  in  1879.  After 
passing  through  the  hands  of  a  Commission, 
they  went  into  force  in  January,  1881,  The 
Civil  Code  was  begun  by  the  same  scholar 
in  1879.  finished  in  April,  1889,  and  promul- 
gated in  1890,  to  take  effect  Jan.  1,  1893. 
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The  Code  of  Civil  Procedure  was  prepared 
by  a  German  jurist,  published  in  draft  form 
in  1886,  and  pronuilgated  in  1890;  it  took 
effect  on  Jan.  i,  1891.  The  Law  of  Organ- 
ization of  Courts  was  prepared  by  Horr 
Otto  Rudorff  (the  son  of  an  eminent  Ger- 
man jurist  of  the  last  generation),  and  went 
into  force  Nov.  i,  1890.  The  Commercial 
Code  was  prepared  at  the  beginning  of  the 
last  decade,  and  goes 
into  force  with  the 
Civil  Code  on  Jan.  i, 
1893.  Revised  Codes 
of  Crimes  and  of  Crim- 
inal Procedure  will  be 
promulgated  within  a 
year  or  two.  In  every 
case  the  authors  mod- 
elled their  drafts,  nat- 
urally enough,  on  the 
legal  systems  with 
which  they  were  most 
familiar.  The  result 
is  that  the  imported 
laws  are  partly  French 
and  partly  German,  in 
about  an  equal  pro- 
portion. The  Com- 
mercial and  the  Civil 
Codes  form  of  course 
the  substance  ot  this 
legislation.  The 
former  has  not  yet  a|>- 
peared  in  a  Western 
language  ;  but  Herr 

Rudorff  states  that  it  differs  little  frr)ni  the 
(ierman  Commercial  Code.  The  Civil  Code 
is  an  embodiment  of  modern  iVench  juris- 
prudence rather  than  an  imitation  of  the 
Code  Civil.  As  far  as  can  be  judged  by 
one  not  skilled  in  French  law,  it  is  an 
admirable  production.  The  text  is  clearly 
and  accurately  phrased,  and  the  molifs  are 
carefully  and  minutely  elaborated.  If  the 
whole  work  differs  essentially  in  style  from 
the  work  with  which  we  naturally  compare 
it,  the  Draft  German  Code  and  its  motif, 
the  difference  is  to  the  advantage  ol  Japan. 


fil'STAVK  HOtSSON-Ane. 

(  Author  of  ihe  Japanev  (  ivil  Codr,  and  Profcwor  in  the  Imperial 
L'nivtr^ity.  I 


The  principle  of  the  German  authors  seem.s 
to  have  been  to  generalize  as  widely  as  po.s- 
sible,  and  to  express  no  detail  where  it  can 
be  gathered  by  implication  from  some  exist- 
ing principle;  while  the  wi>/// assumes  a 
general  acquaintance  with  jurisprudence,  and 
sets  forth  merely  what  is  necessary  by  way 
of  justification.  The  new  Japanese  Code, 
on  the  other  hand,  gives  expression  to  every 

salient  feature   of  a 
subject,  even  though 
it  may  be  deducible 
from    something  al- 
ready laid  down,  and 
does  not  hesitate  to  re- 
peat a  principle, —  for 
instance,  a  method  of 
extinguishing  a  right, 
—  in  every  place  where 
it  may  have  applica- 
tion ;  and  the  motif 
confessedly  begins  at 
the     beginning  of 
things,  for  the  benefit 
of  students  who  have 
not  access  to  Euro- 
pean legal  literature. 

The  part  which  Jap- 
anese custom  plays  in 
theCivil  Codehasbecn 
somewhat  disputed  ; 
but  it  seems  to  be 
small.  Hook  I.  and 
Part  II.  of  Book  III., 
containing  the  Law  of 
Persons  and  of  Inheritance  (not  yet  trans- 
lated), were  to  have  been  substantially  an 
embodiment  of  indigenous  custom,  though  I 
am  told  that  French  notions  have  prevailed. 
If  we  except  this  portion,  the  Japanese  fla- 
vor is  very  slight.  What  there  is  appears 
chiefly  in  the  .sections  on  mortgages  and  on 
cmphytcnsis. 

The  law.  then,  that  is  now  being  studied 
is  chiefly  French  law.  The  Code  Civil  was 
translate<I  into  Japanese  twenty  years  ago, 
anil  a  few  other  treatises  have  since  been 
translated  ;  but  the  basis  of  a  student's  work 
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is  usually  the   new  codes.     German  law  I  that  the  Knglish-traincd  lawyers  in  the  Gov- 

coroes  in   for  consideration  chiefly  in  the  crnmeiit  would  be  able  to  carry  the  day. 

Commercial  Code;  but  I  believe  that  the  Hut  the  result  was  against  them.    The  de- 

only  translations  from  the  (ierman  have  been  cree  of  1890  fixed  the  fate  of  the  Codes,  and 

of  certain   political  works,  anil  direct  ac-  the  study  of  English  law  has  since  that  dale 

qiiainiance  with  German  law  is  made  through  inevitably  suffered  a  decline.    With  the  con- 

the  instructors  in  these  subjects,  who  have  tinental  law  as  the  basis  of  the  national  sys- 

usually  received  their  education  in  (Germany.  |  tern,  and  the  material  for  bar  and  bench 

But  this  continental  influence  is  uf  quite  examinations,  the  .student  is  naturally  obliged 


recent  growth.  'I'wo 
years  ago  the  English 
law  (ormed  the  favorite 
study  of  the  majority 
of  law  students.  The 
change  hascomeabout 
since  the  promulga- 
tion in   1890  of  the 
new   codes.     Up  to 
that  time  the  question 
of  codes    had  been, 
trom  the    outside,  a 
debatable  one.  Codes 
were  being  made  by 
the  Government,  to 
be  sure ;  but  few  had 
seen  them,  and  no- 
body knew  when  they 
would    be  finished. 
Their  existence  was 
hardly  realized.  The 
English-trained  .sec- 
tion of  the  bar  and 
many  influential  mer- 
chants were  strongly 
opposed     to  them. 


HOZl'MI  NOIU'SHIOK. 
(Kormcfljr  I>ean  of  tite  I -aw  l>c|artinent  ri(  tlx  Impcnal  I'nirertity.) 


to  make  it  his  chief 
work,  and  in  the 
schools  it  has  virtually 
become  a  prescribed 
course 

Mut  English  law  has 
by  no  means  been 
crowdeil  out.  The 
measure  of  poi)uiarity 
which  it  still  retains  is 
in  some  respects  even 
a  better  test  of  its 
practical  value,  and  a 
surer  indication  of  its 
merit  Although  Eng- 
lish law  has  been  dis- 
tanced in  the  race  for 
national  ado|)tion,  al- 
though it  is  often 
taught  in  the  least 
satisfactory  method 
by  prescribed  doses 
of  text-book  perusal, 
although  the  text- 
books are  not  suitable, 
and  are  mountains  of 


Parliament  was  coming,  and  there  was  a  '  diflficulty  to  the  Japanese  student,  —  notwith- 


possibility  that  the  whole  enterprise  would 
be  abandoned.  It  was  for  these  reasons 
that  the  schools  continued  confidenrly  with 
the  existing  curricula,  in  which  English  law 
pined  the  chief  part.  How  little  people  be- 
lieved in  the  actuality  of  the  new  Co<les  may 
oe  seen  from  the  fact  that  within  one  year 
bcfi)re  their  promulgation  a  new  law  school 
was  established,  in  which  the  instruction  was 
to  be  given  in  part  by  a  foreign  instructor 
specially  engaged,  and  was  to  include  Eng- 
lish law  only.    The  belief  at  the  time  was 


standing  these  hindrances  it  is  still  stud- 
ied side  by  side  with  the  authoritative  Codes 
of  the  Irlmpire.  In  the  Imperial  University 
the  English  section  continues  far  to  outrank 
in  number  of  students  the  sections  of  (ier- 
man and  of  French  law.  The  concretetiess 
of  our  own  system,  even  when  embalmed  in 
the  dry  pages  of  a  text-book,  has  a  secret  at- 
traction for  many  students  as  compared  with 
the  simple  but  intangible  abstractions  of  the 
Continental  Codes  ;  and  the  decline  of  its 
popularity  has.  I  think,  reached  its  ebb. 
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It  is  easy  to  see  why  different  attitudes  the  other  hand,  the  leaders  of  the  Tokyo 

were  taken  by  different  bodies  of  men.    For  i  Bar  were  and  are  to-day  chiefly  English- 

the  Government,  on  the  one  hand,  invested  e<lucated  lawyers.    They  had  found  the  Eng- 

with  the  duty  of  providing  the  nation  with  lish  law  the  best  training  for  the  bar.  Their 

a  systematic  body  of  law.  and  persuaded  that  I  interests,  their  convictions,  and  their  sym pa- 


resort  was  impossible  to  the  indigenous  cus- 
toms, it  was  natural  to  turn  to  France. 
Here  they  found,  as  they  considered,  and  as 
M.  Boissonadc  has  said,  "  a  complete  legisla- 
tion—  civil,  commer- 
cial, and  criminal  — 
in  clear  and  concise 
form,"  easy  to  adapt 
and  simple  to  teach. 
Subsequent  investiga- 
tion and  a  changed 
policy  led  them  to  find 
similar  virtues  in  Ger- 
man legislation.  As 
France  and  Germany 
once  turned  from  their 
own  formless  and  con- 
fused customs  to  the 
cultured  civil  law,  as 
to-day  Russian  and 
Scandinavian  jurists, 
fascinated  by  the  sci- 
entific form  of  German 
jurisprudence,  are  in- 
troducing the  leaven  of 
the  civil  law  into  their 
indigenous  systems  ; 
so  Japan  turned  to  the 
continental  law  for  her 
model.    But  in  Japan 

the  movement  came  from  governing  states- 
men, not  jurists.  They  had  two  great  sys- 
tems to  choose  from ;  they  might  have 
turned  to  England  or  America  instead  of  to 
the  Continent.  Hut  with  the  Knglish  com- 
mon law  as  the  representative  of  tlie  second 
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thies  were  in  its  favor;  and  they,  naturally 
enough  again,  threw  their  influence  against 
continental    law.     As   for  the  mercantile 
class,  they  were  for  the  most  part  conser- 
vative men.  proverbi- 
ally devoted  to  cus- 
tom   and  tradition. 
Thev   saw    they  did 
not    know   what  in- 
novations impcndingj^. 
and    they  protested. 
VV^hether  the  new  law 
was  French  or  Kiij^- 
lish,  it  was  to  them 
equally     distasteful  ; 
and  for  the  moment 
their  cause  was  iden- 
tical with  that  of  the 
lawyers,  and  the  forces 
were  joined.    But  all 
this  is  now  a  dream 
of    the    past.  riie 
Codes  have  taken  their 
place  on  the  statute- 
book,  and  their  exist- 
ence is  a  part  of  the 
immutable    order  of 
things. 

One  naturally  asks. 
What  rightful  place 
can  .\nglo-.\merican  law  have  in  legal  edu- 
cation in  Japan,  if  continental  law  is  the 
staple  of  its  jurisprudence?  It  has  such  a 
place,  and  for  several  reasons.  First,  its 
practical  character  makes  it  an  invaluable 
element  in  the  training  of  students.  The 


system,  and  with  Mr.  Field's  American  code  Japanese  student,  for  reasons  which  will  be 

not  yet  accepted,  they  rightly  judged  that  touched  upon  later,  needs  just  such  concrete 

they  could  neither  adopt  the  F.nglish  law  in  mnterial  as  our  law  furnishes  ;  and  it  is  well 

its  formless  condition  nor  attempt  to  do  what  understood  here  that  for  the  sake  of  mental 

England  had  not  yet  done  for  herself,  —  e.xercitation  alone  it  is  well  worth  retaining 


cause  it  to  be  codified.  Their  choice  was, 
under  the  circumstances,  a  natural  one.  On 


in  the  curricula.  Again,  there  are  certain 
topics  in  Anglo-. American  law  —  such,  for 
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instance,  as  Torts.  Damages,  Six.'cific  Per- 
formance of  Contracts,  Evidence,  and  a  few 
minor  ones  which  arc  specially  developed 
to  an  extent  not  foiinrl  in  the  Code  Civil  or 
the  Franco-Ja|3anese  Code,  —  I  do  not  say  in 
French  legal  literature. 

In  the  treatment  of  these  subjects  it  will 
always  be  worth  while  to  maintain  the  study 
of  .\nglo-American  law.  But  although  I  am 
{persuaded  that  thi.s 
must  be  the  ultimate 
rat  son  d'ftrc  of  the 
study  of  our  law  here, 
1  cannot  say  that  it  is 
yet  generally  recog- 
nized in  the  curricula. 
There  is,  however,  a 
third  reason  why  the 
study  still  nourishes  ; 
it  is  that  the  students 
want  it.  This  reason 
(which  any  one  who  has 
tasted  Japanese  life 
will  at  once  recognize 
as  the  Quod  primipi 
flacuit  of  education) 
rests  in  part  upon  the 
prestige  of  l^nglish  law 
and  the  preponderat- 
ing influence  of  the 
English-speaking  for- 
eign community  in  the 
East.  It  also  comes  in 
part  from  the  success 
and  eminence  of  the 

English-trained  members  of  the  bar.  for  the 
student  community  has  not  been  slow  to  di  iw 
inferences  from  this.  But  probably  the  chief 
influence  is  the  peculiar  ideal  of  the  Japanese 
student.  He  labors  not  so  much  to  train 
himself  for  bread-winning  as  to  acquire 
knowledge,  —  not  at  all  with  the  consuming 
thirst  for  knowledge  as  a  source  of  power 
which  Bulwcr  attributes  to  the  ambitious 
Randal  Leslie,  but  with  the  less  practical 
and  more  reverent  conception  of  knowledge 
as  in  Itself  a  possession  and  an  nccomplish- 
iDenl.    The  Japanese  student  is  thus  eclec- 
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tic,  and  wishes  to  include  in  his  attainments 
an  acquaintance  with  all  important  legal  sys- 
tems, so  far  as  he  may.  Emerson's  "The 
one  prudence  in  life  is  concentration  "  does 
not  figure  in  his  philosophy,  and  he  prefers 
to  distribute  his  twenty-five  hours  a  week  of 
lectures  over  as  large  a  number  of  subjects 
as  possible. 

But  nothing  has  yet  been  said  about  a 
very  important  ele- 
ment of  education,  and 
some  one  tloubtle.ss 
asks.  Where  does  the 
native  Japanese  law 
come  in  ?  It  does  not 
come  in  at  all.  So  far 
as  I  am  able  to  learn, 
there  is  to-day  no  in- 
struction given  in  any 
law  school  of  Tokyo 
on  the  customary  law 
yet  prevailing  in  all 
parts  of  the  country. 
The  case  is,  in  this  re- 
spect, even  less  satis- 
factory than  it  was  two 
years  ago.  At  that 
time  there  were  at 
least  two  profes.sors  in 
the  ImfXirial  Univer- 
sity, —  Konakamura 
Kujon«»ri  and  Naito 
Chiso,  —  who  gave  a 


part  of  their  time  to 
the  ancient  law  of  the 
country.  These  gentlemen  arc  perhaps  the 
two  most  eminent  scholars  of  the  older  gene- 
ration ;  and  although  they  dealt  in  their  lec- 
tures rather  with  the  public  statutory  law  than 
with  the  private  customary  rules,  they  kept 
the  subject  before  the  public,  and  vindicated 
its  right  to  a  place  in  the  curriculum.  The 
general  interest  of  the  learned  community  in 
such  things  is  rather  on  the  increase  than 
otherwise,  and  courses  are  planned  for  the 
near  future  ;  but  at  this  moment  nothing  is 
being  done.  Here,  again,  a  good  deal  must 
be  attributed  to  what  may  be  called  the  con- 
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ditioiis  of  the  educational  market.  There  is  The  understanding  is  that  the  instructors 
no  demand  for  this  article  among  the  stu-  above-named  were  retired  from  the  Law 
dents.   They  have  put  off  the  old  Japan,  and    School  staff  purely  because  of  lack  of  funds. 


are  as  yet  so  fond  of  the  new  garments  of 
Western  science  that  there  is  a  positive  con- 
tempt for  the  ideas  and  customs  of  the  past 
generation.  Sensitive  enough  on  points  of 
national  honor  in  international  relations,  they 
have  not  yet  learned  to  value  the  inheritance 
of  their  past,  and  they 
cannot  be  persuaded 
to  take  up  its  study. 
The  students  of  a 
certain  instructor  of 
my  acquaintance  are 
aware  of  his  interest 
in  their  customary  law. 
but  not  only  do  they 
withstand  all  efforts  to 
engage  their  own  sym- 
pathies in  it :  they  look 
upon  him  with  the  pity 
which  they  would  feel 
for  one  who  had  a  fond- 
ness for  collecting 
broken  bricks  or  old 
iron.  This  feeling  will 
some  day  pass  away  ; 
but  while  It  lasts  the 
condition  of  things 
cannot  be  called  a 
healthy  one.  'I"he 
legal  conceptions  of  a 
whole  people  cannot 
be  changed  in  a  gene- 
ration, especially  where  they  lie  in  custom  '  necessary  of  the  general  system  of  secondary 
rather  tiian  in  legislation.  To  .send  a  young  instruction.  The  near  future  may  see  radi- 
graduate  into  the  world  of  practice  with  no  cal  changes,  but  at  present  each  of  the  forty- 
knowledge  whatever  of  the  prevailing  ntitions  odd  provinces  has  a  so-called  Government 
of  rights  and  duties,  is  to  fail  in  the  purpose  ]  .Middle  School,  corresponding  to  our  High 
of  education.  Kvcn  if  one  concedes  that  the  School,  but  somewhat  lower  in  rank.  The 
new  Codes  are  in  every  way  desirable  and  the  course  here  is  five  years.  Next  in  rank  (but 
old  customs  are  in  every  way  to  be  opposed     requiring  a  special  intermediate  preparation 
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Under  such  pressure  the  instruction  in  old 
Japanese  law  must  for  the  present  be  the 
first  to  suffer,  since  it  serves  the  wants  of 
a  minimum  number  of  students.  But  the 
spirit  of  nationality  will  some  day  brinpf 
about  a  reaction,  and  that  which  is  native 

will  come  back  once 
more  into  favor. 

II. 

Some  knowledge  of 
elementary    law  is 
gained  in  the  ordinary 
academical  depart- 
ment of  many  of  the 
colleges  of  Japan,  not 
through     a  special 
course  of  instruction, 
but  from  text-books 
(usually  Mr.  Terry's 
"  Elements  of  Law 
read  in  an  Mnglish-lan- 
guageclass.  Hut  there 
are  in  Tokyo  a  number 
of  special  schools  of 
law  and  political  sci- 
ence, and  it  is  here  that 
the    only  systematic 
instruction  is  given. 
Hefore  taking  up  the 
separate  institutions, 
some  explanation  is 


and  annihilated,  it  is  still  the  part  of  pru- 
dence to  give  the  student  some  idea  of  what 
notions  he  is  to  meet  with  among  his  clients. 
But  the  present  is  a  time  of  retrenchment  in 
expcn.ses,  especially  in  Cjovernment  .schools. 


for  graduates  of  the  Middle  .Schools)  is  the 
Higher  Middle  School,  which  would  roughly 
correspond  to  our  ordinary  college,  though 
again  of  n()t  so  high  a  rank  as  our  best. 
.After  this  follows  the  University,  consisting 
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of  specialized  departments  of  Law,  Enpjineer-      i.  The  Law  Drf><iriint'ut  of  the  Imperial 
ing,  Medicine,  atul  so  forth.    Alongside  of  the  University. 
Higher  Middle  Schools  exist  a  few  private        The   present    Imperial   University  was 
institutions  in  Tokyo  and  Kyoto,  givin-;  sim-    formed  in  1886  by  uniting  the  Tokyo  Uni- 
ibr  instruction,  but  usually  of  not  so  high  a  1  vcrsity  with  the  Kngincering  College.  The 
grade.   One  of  these,  Keiogijukii,  has  added    former  in  its  l^w  Department  was  the  result 
a  university  department,  with  schools  of  Law,    of  an  amalgamation  of  the  Tokyo  Law  School 
Literature,  and  Economics  ;  and  the  Doshisha     (established  in  US71  by  the  Judicial  Dcpart- 
of  Kyoto  is   preparing  a  similar  addition.  1  ment)  with  the  Tokyo  University,  —  a  pro- 
But  the  vast  majority 
of  intending  law  stu- 
dents,   after  leaving 
the  Middle  School,  go 
for  their  legal  training 
to  the  so-called  spe- 
cial schools  (technical 
they-  should,  perhaps, 
be  named).  These  are 
private  institutions, 
offering  a  course  three 
years  in  length.  They 
are  successful  in  com- 
petition with  the  uni- 
versities, not  only  be- 
cause they  are  easier 
to  enter  and  save  the 
student  a  few  years' 
lime,  but  because  they 
cater    more    to  the 
tastes  of  the  student 
community,  and  be- 
cause membership  in 
them  involves  a  mini- 
mum restraint  of  lib- 
erty in  respect  to  at- 
tendance, choice  of  studies,  and  other  mat- 
ters.   These  attractions,  and  the  fact  that 
several  of  them  bring  to  their  students, 
equally  with  the  Government  University, 
ati  exemption  from  conscription,  make  up 
for  the  special  advantages  which  the  lat- 
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tean  institution  which, 
under  various  names, 
traced  its  beginnings 
back  to  Tokugawa 
times,  and  had,  in  the 
course  of  its  history, 
absorbed  a  polytechnic 
and  a  medical  school, 
with  other  minor  insti- 
tutions. The  first  law 
course  dated  from 
1873  ;  but  the  real 
strength  of  the  Law 
Department  came 
from  the  Tokyo  Law 
School,  among  whose 
graduates  —  s  o  m  e 
thirty  in  number  — 
one  finds  most  of  the 
leading  I""rench  law- 
yers of  to-day  in 
Japan.  As  the  de- 
partment is  now  or- 
ganized, graduation 
from  a  Higher  Mid- 
dle School  or  the  at- 
tainment of  an  equivalent  degree  of  know- 
ledge, is  required  for  admission ;  but  practi- 
cally none  but  graduates  of  these  institutions 
enter.  I'he  ordinary  fee  is  two  and  a  half 
yen  (the  ven  is  now  worth  about  seventy-five 
cents)  per  month  ;  but  a  student  of  good  de- 


ter has  in  respect  to  scholarships  and  to    portment  and  high  scholarship  may  be  ex- 


prizes  in  the  shape  of  Government  positions. 
Of  the  four  thousand  law  students  in  Tokyo 
some  ninety-five  per  cent  attend  the  special 
ichools. 

Taking  the  chief  institutions  in  the  order 
of  their  establishment,  we  find,  — 


cused  from  payment,  and  may,  if  necessary, 
borrow  annually  not  more  than  eighty-five 
ven  as  a  loan  scholarship.  How  many  avail 
themselves  of  these  privileges  I  do  not  know. 
The  total  number  of  students  in  1886  was 
130;  in  1891,  308.    Hut  here,  as  in  most  of 
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the  schools,  a  course  in  Political  Science 
forms  part  of  the  Law  Department,  and  the 
law  students  proper  in  1891  numbered  only 
227.  These  were  divided  aniong  the  classes 
as  follows: — 

■M  year.      id  yeat    }d  year 
DMsiaB  A  (English  I^w)  52         44  29 

„  B  (French  Law)  .  .  ty  iS  30 
„     C  (Gcnnaii  Law)  .  .  14        13  ti 

The  department  is  diviticd  into  two  sections, 
—  a  principal  and  a  special  section.  The 
former  embraces  all  courses  dealing  with  the 
Codes  and  odier  laws  of  Japan,  as  well  as  a 

few  other  subjects.  The  latter  is  in  three 
divisions, of  English,  I'rench,  and  (ierman  law 
respectively,  one  ol  which  every  student 
must  elect.  This  arrangement  was  made 
only  last  August.    For  some  years  there 

were  two  sections  devoted  exclusively  to 
English  and  French  law  respectively,  and 
in  1888  a  German  section  was  added  ;  but 
the  new  plan  has  been  rendered  necessary  by 
the  promulgation  of  the  Codes*  It  is  a  part 
of  the  plan  to  extend  the  course  to  four 
years  in  all.'  By  the  new  arrangement  the 
curriculum  comprises  the  following  courses : 

Fast  Year. 

Houn  ptT  Week 

General  Principles    t 

Gvil  Code,  Book  IL,  faxt  I.  (Fkoperty)    .  3 

Criminal  Code   4 

Roman  Law   4 

Elements  of  Civil  Code  ,9 

(«)  English  Division. 

Contracts   4 

Torts   2 

{t)  French  Division. 

General  I'rincipks   4 

(f)  German  Division. 

History  of  German  Law    .   .  .   .  s 

Pandects   3 

*■  The  !iiuc!L'iUs  .ilrcady  on  the  to\h  witi  gracjuatc  at 
tke  end  uf  their  1)111)  year,  and  the  courses  of  the  fourth 
year  will  therefore  not  be  given  on  the  new  plan  for  three 
years  to  come.  The  course  there  included  on  "The  Hiitory 

of  the  Japanese  Legal  Sy  stern."  i-vcii  If  -i  i-  iiUi  r.<l<  d  :ri  di  al 
with  the  private  law  ot  'i'okiigaw;(  times,  is  liius  as  ye( 
on  paper  only  ;  and  the  statement  above  as  to  the  lack  of 
instruction  in  native  JapHnew  law  i>  not  affected  by  iL 


Second  Year. 

C  ivil  Code.  Book  IT.,  Partll.  (Obl^gitions) 

Criminal  Procedure  Code  

Elements  of  Civil  Code  

Constitutional  Law  

Public  International  Law.  ..... 

Practical  Applications  of  Principles. 
(a)  English  Division. 

Property  ....... 

Commercial  Law  

(^)  French  Division. 

GenentI  Prindples  .... 
(f)  German  Division. 

Pandects ...   

Private  Law ........ 


^4 

3 
9 

3 


4- 

4 

3 
z 


T&iRD  Year. 

ChrO  Code,  (i)  Book  III.  (Aoqusidoa  oT 

Rights)   3 

(s)  Book  IV.  (Suretyship  and 

Mortgage)  .    .       .    .  S 

(3)  Book  V.  (Proof)  ....  2 

(4)  Book  L  (Per>oi»)    ...  2 
Elements  of  Civil  Code  •  a 

Administrative  i^sv     .    .......  4 

Practical  Applications. 


FouaTH  Year. 


Commercial  Code  .   .  . 

Civ  il  I'roredtire  .... 
Private  International  Law 
Jurisprudence  .... 
Critninal  Ijw  .... 
History  of  the  Japanese  Legal  System 
Practical  Applications. 


S 
4 

3 
a 
2 
1 


Knglish  Division. 

I-)qut^  ......... 

French  DivLsioti. 

Civil  and  Commercial  Codes  .  . 

History  of  French  Law .... 
German  Division. 

Constitutional  and  Administtative 
Law  

Bankruptcy  


2 
s 


3 
t 


The  Chief  Professor,  or  Dean  of  the  Law 
Faculty,  is  Mr.  Tomii  Seisho.  a  French  doc- 
tor of  taws,  Laureate  of  the  Faculty  of  Lyons. 

The  previous  incumbent  was  Mr.  Ilaloyama 
Razuo,  a  D.C.L.  of  Yale  College,  who  has 
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since  resigned,  and  is  now  practisinj;  law. 
Before  him  the  position  was  tilled  by  Mr. 
Hoziimi  Nobushige,  barrister  of  the  Middle 
Temple,  and  still  on  the  staff  of  instructors. 
Anglo-American  law  is  ably  represented  by 
the  cnief  instructor,  Mr.  Alexander  Ti.son,' 
an  A.M.  and  LI-.B.  of  the  Harvard  I-aw 
School.     Associated  with  him  is  Mr.  Hiji- 
kata  Yasiishi.  a  barrister  of  the  Middle  Tem- 
ple, recently  returned 
from    England.  Of 
the    other  Japanese 
professors,  one  of  the 
ablest  is  Mr.  Miya/.aki 
.Michisaburo.  who  at 
present    lectures  on 
Roman  and  German 
law.    Trained  in  Ger- 
many, his  special  in- 
terest since  his  return 
has   been   the  early 
institutions     of  his 
own  country  ;  and  it 
is  to  him,  with  one 
or  two   others,  that 
we    must    look  for 
the  most  valuable  re- 
sults in   the  depart- 
ment of  native  Japa- 
nese law.    The  entire 
staff    of  professors 
numbers  fifteen;  there 
are  one  assistant  pro- 
fes.sor  and   six  lec- 
turers.   The  remain- 
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present  occupations  of  the  307  graduates 
are  distributed  as  follows  :  administrative  offi- 
cials, loO  ;  judicial  officials.  114:  teachers, 
1 1  ;  lawyers,  22  ;  students  abroad.  12  ;  cor- 
poration officers,  8  ;  graduate  students  at  the 
university,  3  ;  unknown,  20;  and  the  deaths 
number,  13.  This  list,  of  course,  contains 
duplicate  insertions. 


2.  Meiji  Law  School. 

Meiji  ("enlightened 
government  "  ■  is,  as 
every  one  knows,  the 
name  of  the  period 
covered  by  the  pres- 
ent reign,  and  is  often 
used  as  the  title  of 
institutions.  This  law 
.school  was  founded 
some  eleven  years  ago 
by  a  few  earnest  dis- 
ciples of  French  law, 
who  had  then  recently 
returned  from  a  course 
of  study  in  France. 
Marquis  Saionji.  since 
then  Minister  to  Ger- 
many, was  among 
them.  The  school 
opened  with  seven  lec- 
turers and  381  stu- 
dents. It  has  added 
to  its  staff  from  time 
to  time,  and  enlarged 
its  quarters,  and  in 


ing  foreigners  are  Dr.  Reirlliod  (French  l  popularity  with  law  students  it  has  been  led 
Law).  Dr.  Lonholm  (German  Law),  Dr.  Fg- 
gert  (Finance),  and  M.  Bolssonade  (Civil 
Code).  Of  the  whole  staff  of  professors, 
perhaps  one  half  give  substantially  their 
whole  time  to  this  institution. 

The  whole  number  of  graduates  (counting 
since  1886  only)  is  307.  The  average  age 
at  graduation  was,  in  1889,  twenty-four  years 
eight  months;  in  1890.  twenty-four  years 
ten  months;  in  1891,  twenty-five  years.  The 

■To  whom  I  .im  indebted  for  some  of  (he  infnrm.nion 
'yarding  this  school. 


by  the  Fnglish  law  school  only.  The  num- 
ber of  regular  lecturers  is  fifteen,  and  the 
students  number  11 15.  There  are  two 
departments,  —  La.v  and  I'olitical  Science. 
The  law  cour.se  is  as  follows:  — 

FiRsn  Ykar. 

Hours  |>er  Weak. 

Criminal  Code   3 

Criminal  Procedure  Co<lc   i 

Civil  Code  ( Persons)   i 

"       "     (Property*    2 

General  Principles. 
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Second  YeaJU 

t.'ivil  Procedure  Code  ........  4 

Civil  Code  (Proi>cri>>   i 

«     «   (pmof)   I  j 

"      "    (Acquisition  of  Rights)    ...  2 

Coounercial  Code  .1 

PMCtiicat  AfipHcations   i 

TnikK  Vkak. 

CivU  Code  (Acquisition  of  Rights)    .    .    .  x 

^     "    (Sumysbip  and  Modgnge)  .  .  1 

Comtnerctal  Co<le   * 

Administrntive  :ind  Constitutional  Law  .    .  4 

Practical  Applications. 


The  students  have  the  privilege  of  attend- 
ing both  departments  at  once ;  and  I  fmagine  ' 
that  a  large  number  follow  this  course.  The 

Political  Science  Department  gives  a  modi- 
cum of  instruction  in  private  law  (the  lec-  , 
tures  being  given  to  both  classes  at  the  same 
time),  with  additional  courses  in  History,  | 
Economics,  I<ogic.  and  International  Law.  j 

The  most  noted  of  the  Itctiirers  are  Messrs. 
S.  Isohe,  Assistant  Attor'iey-dcneral  of  the  i 
Empire,  S.  Tomilaiu,  S.  Kawamura,  and  K. 
Mayeda,  the  last  three  being  recent  gradu-  ^ 
ates  of  French  and  German  institutions, and  { 
officials  of  the  Department  of  Jus'Icc. 

Out  of  the  IJOO  students,  not  more  than 
one  fourth  attend  regularly.  The  figures  of  | 
past  years  afford  some  interesting  conclu- 
sions on  the  subject  of  attendance,  which 
will  be  presently  allncicd  to.  These  fiLTures 
include  both  departments,  and  I  am  unfortu- 
nately unable  to  say  what  proportion  the  law 
students  proper  represent ;  but  each  depart- 
ment, as  has  been  seen,  gives  substantially 
what  we  should  call  a  law  course. 


Eatend. 

UndiialMl. 

IS8I 

t88a 

40s 

«9 

i« 

1S81 

343 

«S 

1884 

»34 

35 

1&85 

3" 

31 

18 

i<86 

49* 

13 

1* 

i8Sr 

1261 

6a 

'3 

1888 

676 

?« 

16 

18S9 

«73 

i$a 

1890 

86$ 

4J8 

5» 

1891 

S842 

J'5 
948 

The  monthly  fee  is  one  yeii.  with  an  en- 
trance fee  of  one  yen.  Certain  classes  of 
students  are  admitted  without  examination, 
—  graduates  of  Middle  Schools,  of  Normal 

School.s,  or  of  hi<;her  Government  Schools, 
and  members  of  certain  other  Special 
Schools.  All  others  must  pass  an  examin- 
ation in  Arithmetic,  Chinese*  and  Japanese 
Compaaition. 

3.  Law  Department  of  the  Sfmman  Schools 

This  institution  was  founded  some  ten 
years  ago  by  Count  Okuma.  the  sagacious 

and  far-seeing  statesman  who  so  nearly  ac- 
complished Treaty  Revision  in  1889,  and  is 
now  looking  forward  to  the  Premiership  if 
the  Opposition  wins  in  the  elections  of 
February.    It  is  often  spoken  of  as  a  nur- 
sery for  supplying  the  Count  with  young 
politician.s  tlmoted   tn  him<;elf.     No  doubt 
this  typi-  of  school  was  common  enough  in 
Western  Japan  twenty  years  ago,  especially 
in  the  Satsuma  dominions ;  and  in  all  proba* 
bility  the  Count,  when  he  left  the  Govern- 
ment in  18H1  and  founded  this  institution, 
looked  forward  to  the  time  when  he  could 
rely  on  the  support  of  a  bodj'  of  young  men 
not  iiulrbled  t(»  the  Government  for  an  edii- 
c.ition,  and  not  inriilrafcd  witli  the  ideas  of 
hi.s  ojjpoDciUs,  —  a  prospect  which  he  is  now 
realizing.    But  as  the  school  is  now  organ- 
ized, there  is  nothing,  except  the  patronage 
of  Count  Okuma  to  raise  a  doubt  as  to  the 
educational  aims  of  its  managers.     It  is, 
next  to  the  Imperial  University,  one  of  the 
best-equipped  institutions  of  collegiate  rank, 
and  it  is  nominally  in  the  hands  of  its  alumni 
in  all  important  matters  of  management. 
Its  staff  includes  .some  of  the  ablest  young 
men  in  literature  and  political  science.  The 
name  S*mmott  corresponds  to  our  "Tech- 
nical; "but  as  yet  there  are  only  three  de- 
partments,—Literature.  Law,  and  Political 
Science.    The  Law  Department  is  divided 
into  two  courses,  —  one  tor  those  students 
who  intend  entering  administrative  branches 
of  the  civil  service,  and  the  other  giving  a 
general  legal  education,     rhe  lectures  on 
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courses  are 


arranged 


as 


private  law  are  common  to  both  classes.  General  of  the  Em|)ire.  and  S.  Ito,  a  judge  of 
The  I^w  Department  proper  is  again  the  Superior  Court  of  Tokyo.  English  law 
divided  into  two  sections:  in  one  the  Jaj)-  is  represented  by  Mr.  G.  Hirata,  a  barrister, 
anese  language  only  is  used  ;  in  the  other  j  The  Political  Science  Department  has  re- 
and  more  advanced,  English  text-books  arc  ccntly  been  re-organized  by  Dr.  T.  lyenaga. 
used,  and  a  few  foreign  lecturers  are  em-    a  graduate  of  Oberlin  College  and  of  Johns 

Hopkins  University.  In  the  I^w  Depart- 
ment none  of  the  instructors  are  resident,  or 
give   their   whole  time  to  the  institution. 

The  annual  fee  is  fif- 
teen yen.  with  an  en- 
trance fee  of  one  yen. 
The  number  of  law 
students  this  year  is 
about  180.  and  the 
graduates  of  last  July 
numbered  about  75. 
Entrance  is  obtained 
eitlier  upon  showing 
certificates  of  grad- 
uation from  a  Mid- 
dle or  Normal  School, 
or  a  higher  Gov- 
ernment School,  or 
from  certain  Special 
Schools,  or  upon  pass- 
ing an  examination 
in  Japanese  Conij^ij- 
sition  and  in  Chinese. 
The  larger  number 
of  the  graduates  find 
their  way  either  into 
active  practice  or  into 
politics. 


ployed.  The 
follows  :  — 

FiRs-r  Year. 

Elementary  I^iw.  —  Civil 
Code  (Property)  — 
Contracts  CEnglish 
Law)  —  Civil  Proced- 
ure Co  le  —  Criminal 
Code  —  Logic  —  'i'orls 
(English  Law)  —  Civil 
Cotle  ( Persons). 

Second  Year. 

Civil  Co<le  ( Ac(|uisition 
of  Property,  Proof)  — 
Commercial  Code  — 
Criminal  Procedure 
Cotle  —  Moot  Courts. 

Third  Yfar. 

Civil  Code  (Obligations) 

—  Civil  Procedure 
Code  —  English  E(j- 
uity  —  Commercial 
Code  — Jurisprudence 

—  Public  and  Private 
International  Law  — 
Roman  Law  —  Ad- 
ministrative and  Con- 
stitutional I.aw —  Bookkeeping  —  Moot  Courts. 

Each  year  is  divided  into  two  terms,  some 
o(  the  foregoing  subjects  being  given  in  one 
term  only,  and  others  continuing  through 
the  year.  The  number  of  hours  per  week  in 
the  different  years  and  sections  varies  from 
sixteen  to  twenty.  The  President  of  the  in- 
stitution is  Mr.  K.  Hatoyama.  formerly  Dean 
of  the  Law  Department  in  the  Imperial  Uni- 
versity. The  staff  of  lecturers  in  tlic  Law 
Department  numbers  eleven,  the  most.notc<l 
being  Messrs.  S.  Isobe,  Assistant  Attorney- 


HASUJIMA  KOKUtCHIKO. 
(Kotmerly  Presuient  ol  flic  Law  Iiitliiule  ^ 


4.  Cennan  Law  School. 
This  school  had  its  origin  at  a  time  when 
German  influence  had  begun  to  aflect  Jap- 
anese politics  and  science.  Count  Ito,  whose 
European  trip  of  1881  had  left  him  most 
favorably  impressed  with  the  German  system 
of  government,  was  in  1885-87  at  the  height 
of  his  power ;  and  out  of  the  general  stimula- 
tion a  desire  arose  to  have  a  school  where 
German  law  could  be  directly  studied  in  its 
original  literature.  This  School  of  Law  and 
Political  Science  was  then  founded  in  1886, 
and  the  existing  German  Language  School 
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became  its  preparatory  department.  The 
president  of  the  school  is  Mr.  Kato  Hinoyuki, 
the  President  of  the  Imperial  University ;  and 
the  Dean  is  Dr.  Yamawalci  Gen.  The  actual 

teaching  staff  numbers  seven,  three  of  these 

—  Messrs.  Lonholm,  Nippuld,  and  W  ernicke 

—  being  foreigners  specially  engaged  for  this 
school.   The  course  is  as  follows :  — 


First  Vkar. 

Hvun  per  week 

Commercial  Law   6 

OvilCode   3 

Gcnnan  Crimtoal  Law    .   2 

Criminal  Procedure    .   I 

Civil  Procedure   2 

Practical  Cases   1 

Second  Ybar, 

Criminal  CotJe      .  . 

German  Criminal  Law   2 

Roman  Law   5 

Civil  Procedure   I 

Civil  Code   3 

International  Law  .3 

Economics   3 

Third  Year. 

International  Law  •   •    •  5 

Roman  Law   3 

OimtnalCode   i 

Economics   6 


Constitutional  and  .Administrative  Law   .    .  3 

The  number  of  graduates  has  been,  in 
1888,  i.^  ;  in  i88y.  9  ;  in  1890.  7;  and  in 
1891,  19.  The  present  students  number  95 
in  the  Law  Department,  and  in  the 
Preparatory  Department.  As  a  knowledf^e 
of  German  is  a  requirement,  entrance  to  the 
I ^iw  Department  is  prartirnUv  open  only  to 
those  who  graduate  Ironi  tiic  I'rcparatory 
Department,  which  aims  at  givin'^  a  Middle 
School  education.  The  annual  fee  is  fifteen 
yen.  the  entrance  fcf  beinc;^  nne  vi-n.  The 
school  is  wnrkiiiL;  withmit  ostentation,  and 
the  more  lliorouyii  quality  oi  us  training 
does  not  tend  to  make  it  a  popular  one. 
But  it  has  influential  backin<j  (  Prince  Kita- 
shirakawa  of  the  Imperial  family,  for  tn- 


slanrc.  i"?  its  thief  palmn,  ,1  distinction  which 
only  one  other  school  can  boast_);  it  is  at- 
tended by  a  good  class  of  students,  and  its 
instruction  is  of  the  best.  Its  special  merit 
is  the  attention  it  pnys  to  Roman  Law  ;  for. 
as  will  be  .seen  from  the  curricula,  the  aver- 
age Japanese  student  is  cut  oil  from  any  con- 
siderable acquaintance  with  the  historical 
associations  of  the  new  national  law. ' 

5.  Law  InstitHic  {Jormerly  English  Law 
School}, 

We  come  next  to  the  most  popular  school 

in  Tokyo,  the  great  representative  of  Anglo- 
American  law,  now  known  as  the  Law  Insti- 
tute (^Hogakii-Ju).    Up  to  1885  the  only 
place  where  English  law  could  be  studied 
was  the  Imperial  University.    In  that  year 
a  few  of  the  graduates  of  that  institution, 
<  realizing  that  the  new  Codes  existed  no 
longer  in  imagination  only,  and  were  to  be 
^  opposed  then,  if  ever,  and  desiring  at  the 
'  same  time  to  furnish  greater  facilities  for 
the  study  of  Anjjlo- American  law,  and  to 
create  a  popular  feeling  in  its  favor,  met  and 
took  measures  to  found  a  law  school.    I  he 
committee  consisted  of  Messrs.  Takahashi 
.  Kazumasa  (an  English  barrister  now  de- 
ceased,  whom    reputation    names    as  the 
greatest  member  o(  the  Tokyo  Bar.  past  or 
present).  Masujima  Rokuichiro  (^an  English 
barrister,  the  most  successful  of  living  prac- 
titioners), Okayani  I  K  mekichi  (now  always 
named  among  the  leaders  of  the  bar),  and 
lakahashi  Kcnzo  (editor  of  the  "  Official 
Gazette  "). 
The  school  was  opened  in  the  fall  of  1885 
1  with  97  students  ;  the  number  now  enrolled 
I  falls  a  little  short  of  1.200.    The  daily  at- 
I  tendance  is  from  500  to  600.    The  gradu- 
ates numbered,  in  1886,  4;  in  1887,  18;  in 
1888,  51;  in  1889.  143;  in  189a  309;  in 
1891,   345.     In    1.SH6   two   .sections  were 
formed,  one  slndyinj;  from   English  text- 
,  books  expounded  in  Japanese,  the  other 
conducted  in  Japanese  entirely.    About  one 
third  of  the  students  beloni;  to  the  former 
section,  their  training  in  English  having  usu* 
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ally  been  received  in  the  Knglish  Language 
School  associated  with  the  Law  School.  For 
the  work  of  this  section  a  number  of  text- 
books were  cheaply  reprinted,  and  sold  at  a 
price  within  the  means  of  the  students.  These 
included  Pollock's  "  Contracts,"  "Torts."  and 
"  Partnership, "  Story's  "  Ageticy."'  Kent's 
"  Corporations,"  Powell's  "  Kvidcnce."  Xew- 
son's  •*  Shipping,"  Chalmers'  "  Hills  and 
Notes."  and  a  few 
others.  The  plan  was 
also  put  in  practice 
of  printing  certain  of 
the  lectures  in  sheet 
form,  and  issuing 
them  to  persons  at  a 
distance    for  private 

study.    In  1887  there 

were    1,200  of  these 

subscribers.  The 

.VIeiji  Law  School  af- 
terwards imitated  this 

popular  measure. 
For   si.x  years  Mr. 

Masujinia    was  the 

president      of  the 

School.    He  gave  his 

I)ersonal  supervision 

(which    the  nominal 

chiefs  do  not  always 

do>,  and  also  lectured 

on    Court  Practice. 

Thcannual  banquet  of 

the  teachers  and  pat- 
rons of  this  school  was 

always  the  occasion  for  an  exchange  of  greet- 
ings between  the  British  and  American  mem- 
bers of  the  profession  who  happened  to  be 
in  Japan.  Minister  Hubbard,  Consul  Great- 
house  (both  of  them  famous  story-tellers), 
Chief-Justice  Hannen  (a  brother  of  the  Lord 
Justice),  Francis  Piggott  (he  of  "  Piggott 
on  Torts").  —  these  and  manv  others  have 
contributed  both  wit  and  wisdom  at  these 
esoteric  gatherings,  tasting  the  fraternal 
pleasures  at  once  so  rare  and  so  attractive 
in  this  distant  land  to  the  brethren  of  the 
"RTcen  bag,"  the  joint  inheritors  of  ('oke 
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and  Story.  LIdon  and  Kent.  I  do  not  think 
that  I  am  mistaken  in  crediting  the  energy 
and  zeal  of  Mr.  Masujima  with  the  greater 
part  of  the  results  accomplished  by  this 
school.  For  the  past  six  years  the  Fnglish 
Law  School  has  been  the  backbone  of  the 
popularity  of  English  law  in  Japan,  and  Mr. 
Masujima  has  been  the  backbone  of  the 
.school.    Hut  the  promulgation  of  the  Codes 

h;is  made  a  great 
change.  It  has  forced 
the  management  to 
devote  the  greater  part 
of  the  course  to  the 
new  Codes,  and  Ivng- 
lish  law  has  become 
subsidiary.  For  vari- 
ous reasons,  indirectly 
connected  with  this 
change,  Mr.  .Masujima 
has  retired  from  the 
presidency.  M  a  n  y 
instructors  have 
changed.  The  .school 
is  no  longer  the  centre 
of  attraction  for  the 
friends  of  English  ju- 
risprudence. Its  pres- 
tige continues  among 
the  student  commu- 
nity, and  the  attend- 
ance has  i»ot  dimin- 
ished. Hut  the  hopes 
of  the  Fjiglish  section 
of  the  bar  have  been 
crushed.  Their  interest  in  the  institution  is 
waning.  It  was  impo.ssible,  in  the  nature  of 
things,  for  their  intimate  connection  with  it 
to  continue.  They  have  helped  to  make  it 
what  it  is,  but  it  must  henceforth  lose  its 
distinctive  character.  The  practical  methods 
of  its  founders  have  left  an  indelible  impres- 
sion ;  but  it  is  now  merely  the  largest  law 
school  in  Japan. 

Some  i<lea  of  the  change  may  be  ob- 
tained from  a  comparison  of  the  courses 
as  they  stood  in  1889  and  as  they  stand 
now. 
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1889. 


PlHT  YlAK. 


Contracts. 

Torts. 
Agency. 
]^iniKrabii>. 
Biilments. 

Domestic  Relations 

friiuiiial  \^\\\  (liiig.  and  J.vjj  ). 

Logic. 

Constitutioiul  Law  (Jap.). 

18  boon. 


189s. 

C>»IICode(rropcrtv> 
Civil  Code  (Obiigatiun»). 
rivil  Code  (PersontJ. 
Criaiinal  Code. 
Criaiinal  Procedure 

( 'ode. 
Kuniaii  Iwiw. 
I'oinincrcul  I'odc. 
Cottatituiional  Law. 
Logic 
ContnclR. 
T«fts, 

35  bom*. 


Smonu  YsAit. 


Salc5. 

Personal  Property. 
Contmcts. 

EvidciiLC. 
Cnrporations. 
Hilt^H  andNolci. 
Shipping. 

Criminal  Procedure  f  Jap.  and 

Eng.). 

Constitutional  I-iw  (Jap.). 
Administrative  Law. 
Roman  Iaw. 
Practical  Cwe«. 

tt  iiours. 


Civil  Code  (Acquia.  «f 

K^htaJ. 
Civil  Code  (Proofl. 

Comnicrci.Tl  '  "oHc 
(."ivil  I'roccdiirc  CckIc. 
Criminal  Procedure 

Code- 
Koman  Law. 

(IcilL-I.!;  Plil.viplcS. 

Evuiencc  ( iMig.). 
Comnercial  I.aw(Kng.). 
AdministratiTC  Law. 
Practical  Caaei. 

33  hiHint. 


Thi«o  Ykar. 


International  Law  (Public). 
International  Law  (Privau). 
Jurisprudence  (Kng.). 

Ri  irii.iu  I  .aw. 
.•\(lniitiiHir.>ttvc  l^w. 
Constitutional  Law. 
Moot  Court*. 

ao  hours. 


Civil  Code  (Surety  ami 
Mortg.). 

ComMrdal  C«4e. 

Civil  Code  (.\oqaia.  of 
KighU.). 

International  Law  (Pub- 
lic). 

International  Law  (Pn- 

v.it(:). 
Roman  law. 
Jurispnidence  lEng.|. 
Kqaiiy. 

Adminialralive  Ijiw. 
Piactieal  Cases 

38  hours. 


In  the  requirements  for  admission  there 
has  been  ;i  docltiie.  In  1889  the  examina- 
tions (for  those  not  possessin};  Middle  School 
or  equivalent  diplomas')  were  tipon  Geogra- 
phy, History  (universal),  Arithmetic.  Alge 
bra,  and  Geometry.  The  only  subjects 
set  are  Arithmefic,  Japanese  Composition, 
and  Chinese.  The  entrance  fee  is  one  yen, 
and  the  monthly  dues  are  one  yen.  The 
tuicioik  in  English  law  is  chiefiy  in  the 


hands  of  Mr.  Hijikata,  already  menlionetl 
in  connection  with  the  Imperial  University. 
Aniong  the  most  noted  of  the  staff  are 
Messrs.  K.  Matsuno  (judge  of  the  Tokyo 
Superior  Court ),  Vamada  Kannosuke  (cx- 
Att<>rncy-(ieneral  of  the  Hmpire  an(!  now 
Manager).  Hozitmi  Nobushige  ffornu  i  Dean 
of  the  Imperial  University,  Law  iJcpart- 
ment),  Yezi  Chu  (a  Councillor  of  the  Home 
Department),  and  Kikuchi  Takeo  (a  gradu- 
ate of  Boston  Urnversity  T.aw  Scfionl,  since 
Secretary  of  the  Judicial  iJepartnient,  and 
now  President  of  the  school). 

6.  l-ranco-  JapaHtse  Law  School. 

Hv  r886  there  had  come  into  existence, 
outside  of  the  Imperial  University,  special 
schools  devoted  to  the  study  of  the  English 
and  the  German  legal  systems  in  the  ver- 
nacular literature.  The  adherents  of  French 
law  were  not  salisfieci  with  this  ronslition  of 
things,  and  in  an  a.ssui.  ialion  was  or- 

ganizerl  to  establish  and  sup|>ort  a  school 
oRering  equal  facilities  for  the  study  of 
Frenrh  law.  TIk-  plan  aili>plc<I  was  similar 
to  that  of  the  German  Law  School  :  aiul  \\\\- 
pcrial  and  ari.stocratic  patronage  lias  assured 
the  success  of  the  new  institution.  It  might 
have  been  expected  that  the  foinulers  could 
act  to  better  effect  by  influcncini^  meth- 
ods of  the  Meiji  l.^w  Schoui,  which  had  al- 
ways been  under  French  contn^  But  it 
seems  that  the  managers  of  the  latter  were 
conservative  in  tendency,  and  did  not  desire 
to  alter  their  Tncthods  ;  and  the  result  was 
the  creation  of  a  new  institution.  The  num- 
ber of  students  at  the  opening  was  40.  To- 
day the  books  show  600,  with  an  average 
attendance  of  300.  In  T890  the  graduates 
numbered  too;  in  1S91,  53. 

Here,  as  in  the  German  .School,  instruc- 
tion by  foreigners  is  a  specialty.  M.  Boia- 
soiiade  (the  author  of  the  Civil  Code)  is 
Dean;  M.  Keiriliod  (of  the  Imperial  Uni- 
versity), and  M  I'aternastro  (a  legal  ad- 
viser to  the  government),  also  lecture.  The 
best-known  Japanese  lecturers  (the  working 
staff  numbers  fifteen)  are  Messrs.  Terao, 
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Tomii,  Maycda,  and  Tomitani,  already  men- 
tioned in  other  places.  The  courses  are  as 
follows :  — 

FiRSi-  Ykak. 

Kkrmcnts  of  l!ivii  Law  —  Civil  Code  —  Criminal 
Code — Criminal  Procedure  Code — Civil  Pro- 
cedure Code  —  International  Law  —  French 
Civil  Code  —  French  Jurispnidenc  e  —  Kconom- 


met 


ICS  —  (iymnastics 

Skcoxd  Year. 

Civil  Code  -  Criminal 
Code — Criminal  Pro- 
cedure Code  —  Civil 
Proceilure  t  ode  — 
Commercial  Co<ie  — 
French  Civil  ( 'ode  — 
French  Jurisprmience 

—  (lonstitiilional  Ijw 

—  Finance  —  Moot 
Court  —  Gymnastics 

26  hours. 

Third  Yuar. 

CIvil  Code  —  Civil  Pro- 
cedure Co<le  —  Com- 
mercial Code—  Frenc  h 
Civil  Co<le —  Interna-' 
Uonal  I —  French 
Junsprndenrc —  Moot 
Court  —  (iymnastics 
26  hours. 

The  monthly  dues 
are  one  yen,  and  the 
entrance  fee  is  one 
yen. 


22  hours. 


KANEKO 
( Pfnident  ai  the 


7-    Law  Department  of  Keiogijnku  Uni- 
versity. 

Keiopijuku  College  —  the  oldest  institution 
in  the  country,  next  to  the  Imperial  Uni- 
versity, and  the  first  to  teach  the  Rnglish 
language  and  literature  — has  an  interesting 
history,  the  events  of  which  are  indissoliibly 
associated  with  the  career  of  Mr.  Fukuzawa, 
the  great  educator  and  editor.  A  democrat, 
severely  practical,  having  a  compelling  per- 
sonality, entirely  independent,  —  one  could 
not  pick  out  four  qualities  Ics.s  frequently 


with  in  such  a  degree  in  this  coun- 
try.    He  has  done  for  general  education 
what  Mr.  Masujima  has  tried   to  do  for 
legal  study,  —  make  it  practical  and  effec- 
tive.   The  college  has  been  the  field  for  the 
working  out  of  his  ideas.    Of  late  he  has 
given  himself  up  to  his  newspaper,  the  yiji 
Shimpo,  the  largest  in  the  Empire  ;  and  the 
growth  of  the  college  has  thrown  its  man- 
agement    into  the 
hands    of    the  meti 
who  have  been  trained 
by  him.    A  Japanese 
of  the  Japanese,  and  a 
gentleman  of  the  last 
generation,  yet  .saga- 
cious to  discern  the 
spirit  and  the  needs 
of  to-day,  he  has  al- 
ways   been    a  lover 
of  things  American. 
Twice  he  has  visited 
the    United    States ; 
his  three  oldest  sons 
were  educated  there 
(one  of  them  in  Ho.s- 
ton)  ;  and  in  1889. 
when   he   founded  a 
university  department 
with  funds  partly  con- 
tributed from  alumni), 
he  sent  to  the  United 
States  for  his  foreign 
instructors.  The  Law 
Department    has  at 
present  for  its  law  courses  a  staff  of  seven 
instructors, — ^one  of  them  a  resident  for- 
eigner.    Messrs.  Mayeda.  Kawamura,  and 
Tomitani   German  and  French  lawyers,  al- 
I  ready  mentioned),  and  Motoda  (lately  presi- 
dent of  the  Tokyo  Bar  Association)  arc  the 
best  known.    Like  the  German  Law  School, 
this  new  department  begins  unassumingly, 
the  students  during  the  first  two  years  num- 
bering only  eighteen  all  told.    Many  reasons 
contribute  to  make  the  number  a  small  one. 
The  annual  fee  is  thirty  yen  ;  the  entrance 
fee  is  three  yen,  —  treble  the  figures  of 
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most  schools,  but  in  keeping  with  the  tradi- 
tions of  the  college.    Moreover,  Keiogijuku  , 
has  steadily  resisted  the  pressure  to  join  the  I 
"  Specially  Sanctioned  Schools,"  some  seven  , 
in  number,  which  possess  with  government ' 

colleges,  an  exemption  from  conscription, 
and  the  exclusive  privilege  ot  sending  can- 
didates to  the  civil  service  examinations. 
The  lack  of  these  privileges  is  a  great  handi-  ; 
cap,  and  keeps  away  most  young  men  of  \ 
law-school  a«je.  Hut  Kein^ijuku  has  always 
preferred,  like  the  wolt  m  the  fable,  to  pur- 
sue its  own  course  free  and  untrammelled,  . 
rather  than  wear  the  collar  of  servitude  as 
the  price  of  fc'astin<^  upnn  government  fa- 
vors ;  for  in  return  for  these  privilef^cs,  the 
Sanctio.ied  Schools  must  submit  to  certain 
paternal  restrictions  in  regard  to  curricula, 
fersOHtul,  reports,  inspection,  etc  .  which  in-  i 
lerfere  scriouslv  with  the  discretion  nf  the 
managers.  Another  reason  is  that  Keiogi- 
juku College,  which  would  naturally  be  the 
great  feeder  of  the  university  departments, 
!i.is  always  sent  most  of  its  able  graduates, 
itito  journalism  or  commerce,  and  not  into 
law. 

A  final  and  most  powerful  deterrent  of 
patronage  is  the  difficulty  of  the  entrance 

examinations  (judged  by  the  average  stu- 
dent attainments).     .Admission  is  granted 
without  examination   to  graduates  of  the 
college.   All  others  must  pass  an  examina-  , 
tion  (usually  fairly  difficult;  in  Arithmetic, 
Algebra,    Geomctrv,    Physics.    Chemistry,  ! 
Geof^raphy,  History,  English,  Chinese,  and  I 
Japanese  Composition.    No  law  school  in  > 
the  country,  except  the  Imperial  University, 
makes  such  requirements  for  entrance. .  With 
such  a  hii;h  standard,  it  is  of  course  im{>ossi-  . 
ble  to  compete  on  anything  like  equal  terms 
with  great  private  law  schools,  opening  their 
doors  freely  to  those  who  have  little  more 
than  a  primary-school  education.    Nor  is  it 
desired  to  enter  into  such  a  competition.  ^ 
The  aim  of  the  school  is  to  educate  com- 
petent men  as   thoroughly  as  possible, 
without  regard  to  numerical  success  or  to 
popularity  with  the  student  community. 


The  courses  ol  the  law  department  are  as 

follows ;  — 

FiRsr  Year. 

Hmi»  ptt  WmIk. 

Civii  Lode  ^Property^  4 

Contracts  (1st  and  2d  Teran),  Evidence  (31! 

Tcrni )  5 

Torts  (isl  Term),   Property  (2d  and  y\ 


Terras),  Quasi -(.Jontracu  (3d  Term)  .    .  4 

Latin   1 

Economics   5 

Second  YsAa. 

Ciiril  Code  (Obligations,  Acquisitioo  of  Rights, 

Suretyship  and  Mortgage)   4 

Equity  (ist  and  ad  Terms),  Damages  (3d 

Term)   2 

Roman  Law   3 

Cavil  Profrcdure  Code  •>.*....  3 

Criminal  Cotlc   .    .    .    .   «   2 

Criminal  Procedure  Code   s 

French   3 

Practical  Applications. 


TRiao  YiAa. 

Commercial  Code   4 

TTris[iruf!rnri"  .,,....,,.3 

Intcrnatiunul  Law   3 

Constitutional  and  .Administrative  Law  .    .  3 

German   3 

Practical  Applications. 


8.  yafan  Law  School. 

Less  than  two  years  ago,  when  the  Codes 

were  on  the  eve  of  promulgation,  it  was  an- 
nounced that  a  new  school  of  law  was  to  be 
established,  under  the  special  patronage  of 
the  Minister  of  Justice.  The  idea  seems  to 
have  been  to  devote  the  instruction  in  this 
school  entirely  to  Japanese  law  as  sfich,  and 
not  to  treat  of  foreign  systems  by  name.  It 
is  planned  to  lecture  upon  Japanese  Cus- 
tomary Law ;  but  the  course  is  assigned  to 
the  third  year,  and  the  school  is  as  yet  only 
in  the  second  year  of  its  existence.  The 
new  institution  has  a  distinct  official  flavor. 
All  the  highest  functionaries  have  been 
pressed  into  service.  The  President  of  the 
Supreme  Court  (Kajima),  the  ex-President 
(Ozaki),  the  President  of  the  Adminis* 
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tntive  Ccniit  (Makiroura)  the  Attorney- 
General  (Matsuoka), —  these,  and  others 
lend  their  names.  The  President  of  the 
school  is  no  loss  than  Mr.  Kaneko  Ken- 
taro,  the  Chief  Secretary  of  the  House 
of  Peers,  whose  name  is  familiar  in  the 
United  States  and  I'jigland.  "  Ilis  tastes 
and  his  capacity  as  a  scholar  fit  him  emi- 
nently for  this  position,  and  one  ahiiost 
regrets  that  his  patriotism  leads  him  to  con- 
secrate chieHy  to  politics  the  services  that 
would  otherwise  be  so  valuable  to  science. 
It  is  to  Mr.  Kaneko's  official  influence  that 
we  may  look  principally  for  all  that  is  biding 
done  and  that  will  be  done  for  the  scientific 
study  tA  Japanese  legal  history." 

It  is  worth  a  passing  notice  that  the  chiefs 
of  three  of  the  eight  important  law  schools 
were  educated  at  American  law  schools.  The 
'Institute  for  History  and  Antiquities,**  the 
centre  of  antiquarian  studies,  has  an  intimate 
coonection  with  the  Japan  Law  School,  and 
some  of  its  members,  including  Mr.  Kona- 
kamura,  Mr.  Naito.  and  Mr.  Kimura,  the 


three  great  legal  scholars  of  the  older  gene- 
ration, are  nominally  on  the  law  school  staff. 
But  I  cannot  find  that  they  have  yet  done 
more  than  deliver  an  occasional  public  lec- 
ture. However,  Mr.  Matsuzaki,  one  of  the 
best  younger  scholars  and  a  specialist  in 
Local  institutions  and  Taxation  under  the 
Tokur^auas,  lectures  on  ICconomics  ;  and  Mr. 
Miyazaki,  the  best  modern  student  of  the 
indigenous  law,  is  preparing  a  brief  course 
of  lectures  on  that  subject.  The  courses 
are: — 

First  Year. 

Civil  Code  (Property),  5  hours;  Civil  Code  (Per- 
sons), 3  hours  \  Criminal  Code,  3  liours  \  Crim- 
inal Procedure  Code,  i  hour;  CMuthatkiaal 
and  Administntive  Law,  3  boon;  Econoaiics, 
a  hooEB. 

Second  Year. 

Civil  Code  (^Obligalions),  7  tiuurs;  Civil  Code 
(Suretyship  and  Mortgage),  s  hoars;  Civfl 
Code  (Persons),  2  hours  ;  Civil  Code  (Proof), 
I  hour :  Civil  Procedure  Code,  3  hours ;  Inter* 
national  law,  3  hours. 
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A  JUDICIAL  ANTHOLOGY. 

11.  AMERICAN  SPECIMENS. 
Bv  Himtv  A.  Ckambv. 


THE  scientific  observer  upon  a  corupara- 
uve  basis  cannot  tail  to  be  interested 
in  the  conspicuous  proof  which  these  speci* 
mens  present  in  demonstration  of  the  theo* 

rem  that  the  inheritance  of  genius  is  not  a 

question  of  hemispheres.  If  Enf^land  has  her 
Colertdges,  father  and  son,  not  only  judges 

but  poets,  so  has  the  United  States  her  Dur- 
fees,  filling  the  same  high  post  in  succession 

and  possessed  of  the  same  divine  p^ift 

As  other  comparisons  arc  inevitable,  it  is 
not  out  of  place  to  suggest  that,  on  the  whole, 
the  American  judge  seems  to  be  taken  more 
fully  into  the  confidence  of  his  Muse  than 
his  Kiij^lish  brother.  The  tributes  whicli 
Tenterden  and  Eldon  pay  to  their  wives  du 
full  credit  to  their  hearts,  but  otherwise  they 
are  rather  comnion place;  Chief-Justice 
Chase's  melancholy  meditations  and  Gibson's 
solitary  effort  show  fcclin?;  as  dccf)  and 
greater  felicity  of  expression.  Hard  wick's 
jolly  doggerel  is  far  surpassed  by  Parsons's 
letter  to  his  little  girl  ;  and  as  for  Durfec's 
oriole  sonnet,  is  it  not  fully  equal  to  Thurlow's 
Harvest  Home;  and  is  not  Chipman's  Ana- 
creontic as  faithful  to  the  spirit  of  the  ori- 
ginal as  Denman'a  Horatian  ode  ?  Black- 
stone  and  Story  are  both  a  little  humdrum, 
l)ut  botti  are  smooth  and  clear  and  easy.  In 
the  matter  of  sacred  poetry,  however,  much 
the  stronger  showing  is  made  by  the  English. 
The  most  recent  psalmodies  are  enriched  by 
Lord  Chief-Justice  Coleridge's  hymn.  It  is 
doubtless  the  finest  specimen  of  British  verse 
in  this  collection,  though  Bacon's  grand  para- 
phrase of  the  Ninetieth  Psalm,  in  which, 
of  course,  the  thoughts  are  the  Psalmist's, 
has  an  almost  Shakspearian  freshness  and 
vigor. 

But  the  best  original  poem  here  is  found 
in  Chief-Justice   Fuller's  noble  lines  on 


Grant ;  how  good  they  are  one  may  judge  by 
placing  them  side  by  side  with  Milton's  re~ 
sounding  sonnet  to  Cromwell;  the  last  is 

stately  and  magnificent  enough,  but  it  aIto> 

gcther  lacks  the  tender  pathos  with  which 
the  Chief-Justice  interweaves  a  personal 
tribute  fully  as  superb. 

This  little  collection  makes  no  pretence 
to  completeness.   All  that  it  contains  has 

been  published  here  and  there,  and  is  more 
or  less  easily  accessible.  Much  more,  prob- 
ably, might  have  been  added-  I'here  is 
nothing  here,  for  instance,  of  Chief*Justice 
Bleckley's ;  but  previous  numbers  of  this 
ma^zine  have  contained  specimens  of  his 
verse.* 


WHEN  I  AM  DEAD. 

Show  no  vain  pomp  nor  mockery  of  woe, 
Let  my  pale  corpse  no  slow  procession  lead. 
For  me  put  on  no  senseless  weeds  of  show. 
When  I  am  dead. 

My  tomb  let  no  grand  mausoleum  tetl. 

Lay  not  a  single  stone  to  mark  my  bed  ; 
I  would  that  none  should  know  my  narrow 
cell, 

When  I  am  dead. 

But  silent  bear  me  to  my  last  abode, 
On  its  cold  pillow  gently  lay  my  bead : 
For  v.nrms  my  dust;  my  soul,  oh,  take  it, 

God, 

When  I  am  dead. 

Hifraee  /'.  BiddU. 

'  "  Taonibs."  I'he  Green  Hag,  vol.  i.  p.  1S5 ;  and  see 
vol.  vi.  pp.  51.  74. 
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THE  UNIVERSITY  OP  MICHIGAN. 

(Ad  «de.  iMd  « the  «pennig  «f  die  QiMt  HatI  of  the 
Unhenity,  in  1873.] 

No  more  the  craftsman  lingers 

Around  the  fiiiislu'd  wallsi 
Bill  snnj^s  of  many  voices 

Ring  through  the  sounding  nails. 
They  hail  the  work  completed, 

They  hail  the  mission  planned, 
Of  toil  for  thoui;[ht  and  spirit, 

With  rest  for  toiling  hand. 

Rejoice,  O  bounteous  mother ! 

Thy  home  is  broad  and  fair  ; 
Am!  thronjjs  nf  lovinpj  children 

Shall  rise  to  bless  thee  there. 
From  valley,  plain,  and  mountain, 

Green  isle  and  ocean  shore, 
YouD':^  States  and  hoary  kinj^dOTOS, 

They  seek  thy  open  door. 

With  gracious  welcome  cheer  them ; 

Protect  from  guile  and  wrong; 
And  make  them  wise  with  counsel. 

In  faith  and  lionor  strong. 
So  thou  shalt  be  iheir  glory 

And  they  shall  be  thy  crown, — 
Their  lives  th\  joy  and  comfort, 

Their  fame  thy  hest  renown. 

Our  hopes  await  the  Future, 
Far  off  and  dim  and  vast ; 

But  through  thy  courts  are  gliding 
Sweet  mem'^rie«;  of  the  I'ast. 

0  houi>e  already  hallowed 
By  souls  of  truth  and  might, 

Forevermore  within  thee 
Be  life  and  peace  and  light ! 

T<»   MISS    I,.  C.  I„ 

Thk  autumn  wind  sin^fs  mournfully 

The  death-song  of  the  year. 
And  yielding  to  Time's  stern  decree, 

All  bright  things  disappear. 


The  zephyr  that  with  perfumed  wing 
Played  erewhile  round  our  path 

Hath  flown  away  with  gentle  spring 
From  winter's  waking  wrath. 

The  beautiful  aiid  fragrant  flowers. 

Fair  Nature's  crown  and  pride. 
From  rustic  walks  and  garden  bowers 

Have  faded  all  and  died. 

And  I  with  sad,  pre^ageful  heart 

Contemplate  the  decay. 
Till  summoned  in  my  turn  to  part, 

1,  too,  shall  pass  away. 

ScUmou  I'oiihtnd  l  kan. 

PAKAPHKASB  FROM  ANACREON. 

UvHAPPV  he  whose  callous  heart 

Ne"er  felt  the  joys  of  love. 
Whose  bosom,  steeled  to  soft  desires, 
Not  Venus*  self  can  move. 

Unhajipy  be  who  yields  his  heart 
A  prey  to  I.ove'??  enehantinf^  snare. 

Whose  hopes  of  bliss  alone  depend 
On  some  inconstant  fair. 

But  more  iinhiippv  he  who  loveS 

Yet  meets  no  kind  return. 
Whose  sighs,  whose  tears  and  tender  vows 

Are  all  repaid  with  scom 

Naikaniel  Chipmam. 

HYMN'  UV  iWILICHT. 

■  »  »  *  « 

God  b  in  the  hues  of  heaven 
Fading  from  the  sky  and  Isay ; 

God  is  in  the  shades  of  even 
That  chase  the  heavenly  hues  away ; 

God  is  in  the  torrent  falling, — 

In  the  <;on!:^  of  whip  jifior-will. 
In  the  voice  of  shepherd  calling. 
In  the  bleating  on  the  hill. 

In  the  cloud  the  di'^fanrc  '^Inoming, 

In  the  distant  thutuier  s  roar, 
In  the  far-oflf  ocean  booming 

On  his  everlasting  shore. 
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God  1  thoa  art  all  substance  wreathing 

Into  forms  that  suit  thy  will ; 
God  i  thou  art  through  all  things  breathing 

One  harmonious  anthem  sttD. 

Dmrftt. 

CONSTAKCY  TO  THE  IDEAL. 

As  in  the  year's  sweet  prime,  the  onoie  goes 
Picking,  with  busy  bill,  small  scraps  of 
things 

To  weave  the  pendent  home^  which  daily 

grows 

In  beauteous  cincture  from  whate'er  she 
brings ; 

For  that  she  bears  within  her  tiny  breast 
The  heavenly  plan  whereafter  she  doth 

build, 

And  closely  knits  and  softly  lines  her  nest, 
With  glad  forethought  of  how  it  shall  be 
filled: 

So  we,  like  her,  should  work  in  joyous  mood. 

Doing  eacli  day  the  duty  of  the  day, 
And,  constant  to  our  fairest  dream  of  good, 

Fashion  our  lives  thereby,  as  best  we  may. 
In  foitb  that  every  perfect  fruit  of  earth 

Within  it  bears  a  seed  for  heavt-nly  birth. 

Thomas  Durjet. 

NATHAN  HALE. 

To  drum-beat  and  heart-beat 

A  soldier  marches  by. 
There  is  culor  in  his  t  lurk. 

There  is  courage  m  his  eye. 
Yet  to  drum-beat  and  heart-beat 

In  a  moment  he  must  die. 

With  calm  brow  and  steady  brow 

lie  listens  to  his  doom ; 
In  his  look  there  is  no  fear. 

Not  a  shadow-trace  of  gloom ; 
But  with  calm  brow  and  steady  brow 

He  robes  him  for  the  tomb. 

«  •  «  •  • 

*Neath  the  blue  mom,  the  sunny  morn. 
He  dies  upon  the  tree. 


And  be  mourns  that  he  can  lose 

But  one  life  for  Liberty  ; 
And  in  the  blue  morn,  the  sunny  morn. 

His  spirit-wings  are  free. 

From  Fame-leaf  and  Angel-leaf, 

From  monument  and  urn, 
The  sad  of  Earth,  the  glad  of  Heaven 

His  tragic  fate  shall  team ; 
And  on  Fame-leaf  and  Angel-leaf 

The  name  of  Halb  shall  burn. 

FroMcit  MtUs  Finch, 

GRANT. 

Aho  as  with  him  of  old. 
Immortal  captain  of  triumphant  Rome. 
Whose  eagles  made  the  rounded  globe  their 

home, 

How  the  grand  soul  of  true  heroic  mould 
Despised  resentment  and  such  meaner 
things. 

That  Peace  might  gather  all  beneath  her 

wings \ 

No  lamentation  here  ' 

The  'vcnry  hero  lays  him  down  to  rest, 
.\s  iitctl  infant  at  the  mother's  brea.st. 

Without  a  care,  without  a  thought  of  fear, 
Waking  to  greet  upon  the  other  shore 
The  glorious  host<^  comrades  gone  before. 

Ear^  to  the  kindrod  earth ; 
The  spirit  to  the  fellowship  of  souls ! 

As  slowly  time  the  mighty  scroll  unrolls 
Of  waiting  ages  yet  to  have  their  birth, 
Fame,  faithful  to  the  faithful,  writes  on 
high 

His  name*  as  one  that  was  not  born  to  die ! 

MthfOte  Wnlmt  Fulttr. 

RETROSPECTION. 

Why,  Mcmnry.  cling  thus  to  Life's  jocund 
morning, — 
Why  point  to  its  treasures,  exhausted  too 
soon, 
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Or  teU  that  the  buds  of  the  heart  at  the 

dawning 

Were  destined  to  wither  and  perish  at 
noon  ? 

On  the  past  sadly  tnusing,  oh,  pause  not  a 

moment  ; 

Could  wc  live  o'er  again  but  one  bright 
sunny  day, 
Twere  better  than  ages  of  present  enjoy- 
ment. 

In  the  mem'ry  of  scenes  that  have  long 

passed  away. 

But  Time  ne'er  retraces  the  footsteps  he 
measares,  — 
In  Fancy  alone  with  the  past  can  we  dwell ; 
Then  take  my  last  blessing,  loved  scene  of 

young  pleasures, 
Dtar  home  oi  my  childhood,  forever  farc- 
we»r 

Bamiisttr  Gihtn. 


A  LETTER  TO  HIS  LITTLE  GIRL. 
Boston,  March  a,  1795. 

Dkar  Marv  :    By  these  lines  you  11  find 

Thit  your  papa  has  kept  in  mind 

The  promise,  made  at  Newburyport, 

T»  write  you.  when  at  fioston  Court. 

•Since  then  1  have  increased  in  health. 

But  added  little  to  my  wealth  ; 

tnough  there  stdi  reruained  in  siore 

To  purchase  books,  in  number  lour, 

For  Robin,  Flopsy,  Dicksy.  Hopsy, 

With  stories  filled,  to  turn  them  topsy, 

Such  as  |)oor  (iulliver.  of  old. 

fo  make  folks  merry,  often  told, — 

Of  Utile  men  six  inches  high. 

Of  hrks  not  higger  than  a  fly, 

Of  sheep  much  less  than  common  rats. 

And  horse*!  not  so  bi;^  as  cats  : 

He  next  of  monstrous  giants  talked. 

Wigb  as  a  steeple  when  they  walked  ; 

beasts  and  birds  and  even  flies 
W«n  ail  proportioned  to  that  siae. 


An  hundred  ciitious  stories  more 
Which  wili  delight  you  to  read  o'er. 
These  wondrous  books  in  truth  contain, 
All  sprung  from  his  creative  brain. 
Do  not,  my  dear,  impatient  bum 
To  read  these  books  ;  on  my  return 
I  '11  bring  them  safe,  each  child  to  please. 
While  Pecksy  dances  on  my  knees. 
And  dear  mamma  exults  with  pleasure 
To  see  around  her  all  her  treasure. 

Tki0pkiimt  Parwmt. 


ADVICE  TO  A  LAWYER. 

Whf.nk'p.r  you  speak,  remember  every  cause 
Stands  not  on  eloquence,  but  stands  on 
laws. 

Pregnant  in  matter,  in  expression  brief. 

Let  every  sentence  Stand  in  bold  relief ! 
On  trifling  points  nor  time  nor  talents 

waste. 

A  sad  offence  to  learning  and  to  taste  ; 
Nor  deal  with  pompous  phrase;  nor  e'er 

suppose 

Poetic  flights  belong  to  reasoninpf  prose. 
Loose  declamation  may  deceive  the  crowd. 
And  seem  more  striking  as  it  grows  more 
'  loud ; 

But  sober  sense  rejects  it  with  disdain, 
As  naught  but  empty  noise,  and  weak  as 
vain. 

The  froth  of  words,  the  school-boy's  vain 

parade 

Of  books  and  cases, —  all  his  stock  m  trade, — 
The  pert  conceits,  the  cunning  tricks  and 

play 

Of  low  attorneys,  strung  in  long  array, — 

The  unseemly  jest,  the  petulant  reply. 
That  chatters  on,  and  cares  not  how  or 

why.  — 

Studious,  avoid, —  unworthy  themes  to  scan, 
They  sink  the  Speaker,  and  disgrace  the 

Man, 

Like  the  false  lights  by  flyinp:  shadows  cast, 
Scarce  seen  when  present,  and  forgot  when 
past. 

ytu^  Stay. 
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THE  AMERICAN  TORIES. 

(M'Fmgai,  Cahto  I.) 

*'  And  are  there  in  this  freeborn  land 
Among  ourselves  a  venal  band ; 
A  dastard  race,  who  long  have  sold 
Their  souls  and  consciences  for  ;;oki  ; 
Who  wish  to  stab  iheir  country's  vilals, 
Could  they  enjoy  surviving  titles  ; 
With  pride  behold  our  mischiefs  brewing 
Insult  and  triumph  in  our  ruin  ? 
Priests  who,  il  S:it;m  should  sit  down 
To  nuikc  a  bibio  ot  his  own, 
Would  gladly,  for  the  sake  of  mitres. 
Turn  his  inspired  and  sacred  writers ; 
Lawyers,  who  should  he  wish  to  prove 
His  claim  to  his  old  seat  al)ovc. 
Would,  if  his  cause  he  d  give  tiiem  fees  in, 
Bring  writs  QXmt$y  sur  Jtsstigm, 


Plead  for  liiin  l>()l(i!y  at  the  session. 
And  hope  to  put  him  in  possession  ; 
Merchants,  who  for  his  friendly  aid 
Wottkt  make  him  partners  in  their  trade. 
Hang  out  their  signs  in  goodly  show, 
Inscribcfl  with  Btrfcehub  &  Co.  ; 
And  judges  who  would  hst  his  pages 
For  proper  liveries  and  wages. 
And  who  as  humbly  cringe  and  bow 
To  all  his  mortal  servants  now  ?" 

'*  There  are  ;  and  Shame,  with  pointing  ges- 
tures, 

Marks  out  th'  Addressers  and  Protesters  ; 
Whom  foilowtng  down  the  stream  of  fate. 

Contempts  inefTable  await  ; 
And  p!:bli  ■  Infamy  forlorn, 
Dread  iiaic,  and  everlasting  Scorn." 


JUDGES'  PREDICAMENTS. 


FROM  London  "Tit-Bits"  we  cull  the 
following  amusing  anecdotes  of  some  of 

the  I'jr^lish  judg^es:  — 

On  one  occasion  Mr.  Justice  Manisty  was 
on  circuit  at  Exeter  for  the  Assizes.  One 
morning  be  left  his  lodgings  early  for  a 
stroll,  and 'finding  that  he  had  plenty  of  time 
on  his  hands  before  the  court  assembled, 
he  turned  into  a  hairdresser's  shop  for  the 
purpose  of  getting  shaved  and  generally 
trimmed  up.  Customers  being  scarce  at  that 
early  hour,  there  was  only  one  assistant 
present  in  the  place. 

When  the  Judge  entered  the  raan  jumped 
up  with  alacrity,  and  bowed  him  into  the 
operating-chair  with  all  a  barber's  suave 
politeness.  Having  lathered  his  distin- 
^(uislicd  nistomcr's  face,  and  stro|-)]K'(]  his 
razor  with  more  than  ordinary  vigor,  he  com- 
menced to  attack  the  judical  stubble.  Rut 
he  hadn't  gone  far  in  his  work  before  he  sud- 
denly paused,  with  one  hand  on  the  judge's 


nose  and  the  other  waving  the  razor  painfully 

near  Sir  Henry's  throat. 

'*  Blessed  if  I  don  t  think,"  said  the  barber, 
"  that  you  *re  the  old  cove  what  gave  mc  five 
years  at  Winchester." 

The  Judge's  feelings  may  be  better  im- 
agined than  described ;  but  he  merely  replied, 
with  what  coolness  he  could  summon  to  his 
aid, — 

"  I  don't  know,  my  good  fellow  ;  I  have  a 
bad  memory  for  faces." 

However,  the  man  went  on  shaving,  and 
Mr.  Justice  Mnnisty  conpfratulated  himself 
that  the  ex-convict  did  n't  bear  malice.  This 
easiness  of  mind  came  a  little  too  soon. 
After  the  shave  the  Judge,  with  character- 
istic determination,  deride  I  to  carry  out  his 
original  proq;rammc  and  liave  his  hair  cut  as 
well.  To  his  horror,  the  barber  had  no  sooner 
exchanged  the  razor  for  his  scissors  than  his 
locks  began  to  fall  in  a  perfect  shower  on  the 
floor. 
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"Hold  on,  man,  hold  on  !  "  exclaimed  the 
Judge.  '*  I  only  want  a  trim  up,  I  tell  you ; 
don't  cut  it  so  short." 

"Cut  it  short  be  blowcd  !  "  replied  the  bar- 
ber, slicing  away  triumpiiantly ;  "you  did  n't 
cut  it  short  when  you  give  me  five  year  in 
the  stone  jug.  This  is  the  prison  crop  you 've 
got  to  have,  old  man,  as  sure  as  a. gun;  so 
you 'd  best  take  it  Icindly." 

A  Judge  was  journeying  up  to  the  North 
of  England  in  a  fast  tiain,  which,  after  leav- 
ing London,  did  not  stop  till  it  came  to 
Rugby.  The  only  other  orciipant  of  the 
carriage  was  a  well-dressed  and  apparently 
gentlemanly  man,  who  took  no  notice  of  the 
Judge  till  the  train  had  left  the  terminus. 
Then  the  man  came  over,  and  seatint^  hiri.self 
opposite  the  Judge,  ponrr.)  out  a  torrent  of 
foul-mouthed  abuse  and  uireats  against  the 
latter  for  having  sent  him  to  penal  servitude 
lor  coining  some  years  before.  The  Judge 
waited  till  the  man  paused  for  breathi  and 
tben  said  very  quietly,  — 

"My  dear  sir,  don't  you  think  it  's  ratiier 
bad  form  to  talk  shop  in  private  life  V  Ah, 
you  don't  think  so !  Very  well,  then,  let  us 
relate  some  of  our  mutual  experiences.  1  j 
have  no  doubt  that  i  shall  find  yours  a  good 
deal  more  entertaining  than  you  will  mine." 

T'ue  fellow  was  so  nonplussed  by  the 
Juil:;e's  fcarles^i  good-humor  that  he  quieted 
down,  and  actually  did  expatiate  upon  some 
of  ii»e  incidents  in  his  career.  lYobably  he 
never  saw  the  nice  point  of  satire  in  a  judge 
appealing  to  a  convict  he  had  sentenced  on 
a  question  of    bad  form." 
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The  following  is  told  of  Sir  Henry  Hawkins, 
who,  rightly  or  wrongly,  has  the  reputation 
of  being  a  severe  judge,  and  is  consequently 
more  dreaded  than  beloved  by  the  criminal 
classes.  Sir  Henry,  as  is  well  known,  is  in 
private  life  an  ardent  follower  of  the  turf,  and 
when  more  serious  business  permits,  seldom 
fails  to  attend  Newmarket  races. 

On  one  occasion  he  was  returning;  from  a 
meeting  on  the  classic  heath,  and  had  entered 
a  railway-carnage  at  the  station  for  the  pur- 
pose of  rttuming  to  town.  Three  undesir- 
able-In;  )k  in  f;:  fellow-passengers  followed,  him 
in,  and  Sir  Henry  was  thinking  of  chang- 
ing his  carriage,  when  a  fourth  man,  who 
was  also  on  the  point  of  entering,  stared 
hard  at  the  Judge,  got  back  on  to  the  plat- 
form, and,  addressing  his  companions, 
said,  — 

"Come,  get  out  of  that,  boys,  —  a  nice 
warm  shop  that  is  you 've  got  into.  Oo  you 
know  who  that  *  mug '  is  you  were  going  to 

take  on  ? " 

"  Who  IS  it.  Bill  ? "  asked  one  of  the 
men,  as  they  cleared  out  of  the  compart- 
ment. 

"Why,  'Orkins,  tobesure, —  a  proper  sort 
j  of  *mug'  that  to  try  our  game  on,  eh  ?  " 
Sir  Henry  in  the  mean  while,  laughing  in 
his  sleeve,  bad  rec<q;nixed  the  man  who  had 
moved  the  others  off  as  a  man  he  had  sen- 
tenced at  the  Old  Bailey  for  card-sharping  in 
railway-trains.  The  others,  not  knowing 
him,  had  marked  him  down  as  a  "  mug  "  or 
"  flat"  on  whom  to  practise.  The  Judge's 
reputatbn  probably  saved  him  from  annoy- 
ance. 
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AN  BPISODB  IN  LORD  COLERIDGE'S  COURT. 


IN  the  month  of  August,  during  a  short 
stay  in  London,  I  dropped  into  Lord 
Chiof-Justiee  Coleridge's  court.  The  case  of 
Harrison  against  the  Duke  of  Rutland,  Lord 
I'.dward  Mniiners,  and  others  was  on  trial 
belore  the  Chief-Justice  atid  a  jury,  and  the 
court-room  was  slutfed.  As  I  stood  in  the 
crowded  aisle  listening  to  Sir  Henry  James's 
able  argument  of  a  question  of  highway  law, 
my  eye  suddenly  rested  on  the  faces  of  one  of 
the  judges  of  my  home  circuit  and  of  a 
brother  member  of  the  bar  of  my  home  city, 
and  I  felt  the  thrill  that  a  familiar  and  be- 
loved face  unexpectedly  seen  in  a  strange 
land  always  t^ives  one.  I  elbowed  my  way  to 
the  Judge's  side,  and  after  a  hearty  hand-  ! 
shake,  and  the  Where  in  the  d-— — 1  did 
you  come  from  from  the  Judge,  we  stood 
listening  to  the  trial  of  the  case  After 
another  hour  of  standing  I  thought  the  Judge 
seemed  weary,  and  turning  to  a  junior  in  the 
stall  beside  me,  I  said :  **  That  dderly  gentle- 
man just  in  front  of  yott  is  an  American 
judge.  Don't  yon  think  yon  could  find  him 
a  seat?"  "  I  am  very  sorry,"  he  replied,  "but 
there  is  not  a  vacant  seat  m  the  couri-room 
except  those  three  seats  on  the  Queen's 
Counsel  bench  just  in  front,  and  none  hut 
Q.  C 's.  are  ever  permitted  to  sit  rh  re  Yoy\ 
see  six  or  seven  peers  on  that  backless  bench 
in  front,  and  even  they  could  not  occupy 
the  bench  reserved  for  'silks,'*'  He  then 
whispered  to  his  brother  juniors,  then  to  a 
"  silk  "  in  front  of  him  ;  some  word  was  passed 
to  Lord  Coleridge  and  back,  and  the  junior 
said  to  me, "  If  the  American  Judge  will  hand 
up  his  card.  Lord  Coleridge  will  ask  him  up 
on  the  bench  "  I  told  the  Judge  to  give  me 
his  card  and  sjo  up.  This  he  positively 
declined  to  do  ;  more  whispcrmg,  and  at  last 
a  Q.  C.  arose  and  invited  the  Judge,  Brother 

D  .  and  myself  to  seats  on  the  Q.  C.'s  I 

bench  beside  him.  | 

The  case  on  trial  was  of  unusual  interest, 
It  was  for  j^jOO  damages  lor  an  assault.  | 


Harrison,  tl)c  plaintiff,  a   combination  of 
poacher  and  gamekeeper,  having  some  spite 
against  the  Duke  of  Rutland,  proceeded  to 
make  it  hot  for  the  noble  Lord  in  the  manner 
following:  The  Duke,  with  Lord  Edward 
Manners  and  several  other  noblemen,  went  to 
the  Duke's  preserves  near  Sheffield  one  fine 
October  morning  to  shoot  grouse ;  the  butts 
-  or  blinds,  as  an  American  sportsman  would 
call  them  —  were  near  an  unfrequented  high- 
way, and  the  gamekeepers  were  about  to 
drive  the  grouse  across  the  highway  towards 
the  deadly  guns  of  the  noble  lords  behind 
the   butts,  when    Harrison,   the  plaintiff, 
{)lanted  himself  in  the  hif^hway  between  the 
:  butts  and  the  gamekeepers,  and  when  they 
tried  to  drive  the  grouse,  threw  up  his  hat, 
o(x;ned  his  umbrella,  etc.,  thereby  frightening 
and  turning  the  grouse  and  completely  spoil- 
ing the  sport.      The  noble   Lords  gently 
pleaded  with  him,  telling  him  they  had  no 
objection  to  his  viewing  the  sport,  but  they 
wished  he  would  not  spoil  it,  and  warning 
him  that  he  was  in  danger  from  a  cbanre 
shot  if  he  insisted  on  standing  just  where  he 
was.     Harrison  replied  that  the  Queen's 
highway  was  for  the  use  of  her  Majesty's 
subjects  to  pass  and  repass  upon  according 
to  their  sweet  will,  and  he  proposed  to  suit 
himself  as  to  his  location  in  the  highway  and 
preferred  that  particular   spot.    The  hot 
blood  of  young  Lord  Edward  Manners  arose, 
and  he  told  Harrison  not  to  come  into  the 
butts:  if  he  did  he  would  get  shot,  and  if  he 
was  shot  his  blood  would  be  on  his  own  head, 
pointing  his  lordly  periods  with  an  occasional 
"  big  D,'*  all  to  no  purpose.    Harrison  stood 
pat.  and  seemed  to  be  an  artist  at  making  a 
nuisance  of  himself  and  to  enjov  doing  so. 
The  Duke  at  last  ordered  his  gamekeepers 
to  gently  place  their  hands  {fnanus  meilienttr 
I  impoture)  upon  the  obnoxious  Harrison, 
I  throw  htm  upon  the  ground,  and  sit  upon  his 
legs  and   .ibdomen   until  the   lldrst  of  his 
I  noble  guests  for  grouse's  blood  had  been 
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appeased.  This  they  proceeded  to  do,  throw- 
ing  him  down  and  gently  sitting  upon  hiro 

for  the  space  of  about  twenty-five  mintttcs  : 
kmc  i//te  /afHmar,  hence  this  damage  suit.  | 
As  soon  as  Sir  Henry  jauics,  who  appeared  | 
for  the  Dake  of  Rutland,  had  gotten  fairly  | 
started  on  his  address  to  the  jury,  the  Lord 
Chief-Justice,  with  great  deliberation,  pro- 
ceeded to  take  a  nap  ;  whereupon  a  young  j 
barrister  behind  me  leaned  over,  and  calling 
my  attention  to  the  fact  that  his  Lordship 
was  sound  asleep,  said,  *'  You  now  see  the 
Chief-Justice  of  I'liglatul  in  his  usual  atti-  ! 
tude."    When  Sir  Heury  James,  aud  Mr. 
Cock,  in  bdialfcrf  Harrison,  had  finished  their 
able  addresses  to  the  jury,  his  Lordship  pro- 
ceeded orally  to  charge  the  jury  after  the  Eng. 
'.ish  method,  which  charge  to  an  American 
certainly  contained,  besides,  of  course,  good 
law.  much  of  what  we  call  in  America  "  horse 
sense,"  enlivened  by  some  very  racy  dicta. 
He  said  :  *'  You  and  I,  gentlemen  of  the  jury, 
tn«?;t  judge  fairly  between  this  great  maa 
and  this  little  muii.    The  noble  lords  have  a 
right  to  indulge  in  their  so-called  sport; 
although  when  I  was  a  young  man  it  would 
hardly  have  been  called  sport  to  stand  behind 
butts  or  blinds,  and  slaughter  with  ready, 
loaded  guns,  handed  to  the  sportsmen  by 
gamekeepers,  half-tame  birds  driven  by  other  | 
gamekeepers  almost  to  the  muzzle  of  the 
deadly  shooting-irons, —  hardly  manly  sport, 
geDtlenien  of  the  Jury ;  but  the  noble  lords  ' 
(there  were  six  or  seven  of  them  sitting  in 
the  court-room  just  before  him]  call  it  sport, 
and  they  have  a  right  to  indulge  in  it,  subject 
to  the  rights  of  the  Queen's  snhjects  to  pass 
sukI  repass  at  pleasure  on  the  highway.  This 
nan  Harrison  was  evidently  making  a  great 
aoisance  of  himadf ;  but  a  man  may  lawfully 
make  a  nuisance  of  himself  within  certain 
limits.    These   noblemen   have  conducted 
themselves  with  considerable  patience  to- 
wards Harrison,  and  in  such  a  manner  as 
would  be  expected  from  men  of  their  breed- 
ing, except  a  certain  young  nobleman  [re- 
ferring to  young  Lord  Edwarr]'.  iManncrs, 
who  sat  directly  in  front  of  huuj,  who  so  far  i 


forgot  himself  as  not  only  to  indulge  in  pro- 
fane language,  but  to  tell  Harrison  that  if  he 

came  into  the  butts  lie  w(»!i!f!  be  shot,  and  if 
he  got  shot  his  blood  would  be  on  his  own 
head.  1  must  beg  to  inform  that  young 
nobleman  that  if  Harrison  had  gone  into  the 
butts  and  had  been  shot,  not  onl>  would  his 
blood  not  have  been  on  his  owti  head,  ijut 
the  noble  young  Lord's  neck  would  have 
been  in  danger,  under  the  laws  of  this 
realm." 

At  this  point  young  Lord  Manners  arose 
from  his  seat  and  .said,  "Ah  —  ah  —  I  beg 
pa'don,  my  Lord,  but  —  " 

Lord  Coleridge,  pointing  his  finger  at  hire, 
said,  "  Sit  down,  sit  down !  Do  not  inter- 
rupt mc,  sir."  Down  went  the  noble  Lord 
like  a  whipped  schoolboy;  and  Lord  Cole- 
ridge proceeded :  — 

"  An  assault  has  been  committed,  gentle- 
men, a  wrong  done,  and  the  law  broken  ;  and 
the  only  question  is  what  sum  will  compen- 
sate Harrison  for  this  assault.  I  would  re- 
mind you.  however,  that  his  physical  injuries 
could  not  have  been  very  severe,  as  the  evi- 
doice  shows  that  when  lying  upon  the 
ground  with  a  superincumbent  weight  of 
gamekeepers  upon  his  abdomen,  he  face- 
tiously remarked,  'Won't  somebody  sing  a 
song  ?  There  is  nothing  en  now/—  which 
remark  would  appear  to  indicate  that  his 
physical  sufferings  were  not  very  great." 

At  the  conclusion  of  the  charge  young 
Lord  Manners  again  arose  and  said :  *'  I  beg 
pa'don,  my  Lord,  but  I  wish  to  say  that  when 
I  talked  to  Harrison  about  getting  shot  if  he 
came  into  the  butts  I  had  no  intention  of 
shooting  anybody.  It  was  a  mere  idle 
threat  Your  Lordship  has  almost  made  me 
out  a  murderer." 

Lord  Coleridge  fixed  his  satirical  gaze 
tipon  the  young  scion  of  nobility,  and  in  his 
blandest  manner  replied, — 

*'Ah,  you  were  an  incident  in  this  case, 
and  1  alluded  to  your  connection  with  it  as 
I  thought  my  dntv  required  T  have  no  ex- 
planation or  apology  to  make  to  you,  sir. 
You  may  sit  down."    And  down  he  went. 
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The  Green  Bag, 


with  great  promptness  and  considerable 

confusion. 

The  jury  relurnud  a  verdict,  without  leav- 
ing the  box,  of  five  shillings  against  the 
Duke,  which  sum  had  already  been  paid  into 

court  by  him  ;  and  the  Judge,  Brother  D  , 

and  I  rustled  out  among  the  "  silks,"  grateful 
for  the  courtesies  shown  us  in  a  str;ingc  land. 
1  suggested  to  the  Judge  that  he  open  the 


October  term  in  a  wig  and  gown,  and  that  he 

require  all  lawyers  practising  in  his  court  to 
carry  the  "green  bag."  To  this  he  onlj^ 
replied,  — 

"The  ]aw  was  sound;  Lord  Coleridge's 
judicial  manner  very  fine.  The  wig  and  gown 
and  all  the  rest  of  it  are  a  lot  of  flumadiddle/' 

u.  u.  A. 

KaK»A1I  UlTT,  Mo. 


LONDON  LEGAL  LETTER. 


LOK  PON.  Dec.  10, 1II93. 
A  NUMBKR  of  the  common  law  judges  have 
iK-t-n  engaged  since  term  began  in  trying 
election  petuions  throughout  the  country,  'i'here 
are  always  a  number  of  these  trials  after  a  general 
eleciifm.  .\t  the  c  lose  of  such  a  national  electoral 
struggle  as  we  had  in  July,  there  are  generally  a 
large  number  of  constituencies  in  which  healed 
and  disappointed  partisans  impute  corrupt  and 
illefial  runduc  t  to  their  successful  riv  als.  Immense 
interest  was  excited  by  the  petition  brouglu  against 
Mr.  Balfour,  the  leader  of  the  Opposition,  by  his 
defeated  opponent.  Professor  I.  i:.  (  Munroc  ; 
the  judges  were  invitetl  to  declare  the  elertirin 
null  and  void  on  the  ground  of  wliat  1  may  con- 
veniently call  the  employment  of  corrupt  influ- 
ences by  Mr.  Balfour's  agents.  Professor  Munro<> 
is  a  politir.nl  economist  of  some  (listinctiou,  and 
enjoys  among  his  friends  a  reputation  for  Itartl- 
headedness,  so  that  a  large  section  of  the  public 
were  tempted  to  suppose  the  j)rnfessor  would  not 
have  risked  tlie  ch  i  of  a  defeat  on  his  urtition. 
if  he  had  not  some  tangible  evitlcnco  of  corruiitioii 
at  his  disposal.  You  can  Jm.tg{ne  what  a  nasty 
flout  to  the  LInionist  party  it  would  have  been  lia<i 
tiieir  darling  leader  in  the  House  of  Commons 
been  unseated  by  reason  of  the  unpropricties  of 
his  subordinates.  I  know  that  a  number  of  influ- 
cntiaf  (11  idhtoni.uis  confidently  anticipated  the 
eviction  of  Mr.  Ualfour  from  liast  Manchester. 
Bnt  this  was  not  to  be.  Not  only  did  the  petitioner's 
case  fail ;  it  failed  miserably.  .Many  general  accusa- 
tions were  unsupported  In  .1  title  of  proof,  while 
the  evidence  in  support  of  others  utterly  broke  1 
do«m.   All  England  laaghed  at  Professor  Munio's  | 


discomfiture,  and  it  is  to  be  hoped  that  he  finds 

some  consolation  in  those  economic  studies  in 
which  alone  he  has  hitherto  found  laurels. 

The  only  other  case  of  the  kind  I  need  allude 
to  is  the  South  Meath  election  petition,  where  the 
anti-Parnellite  member  ha-,  been  tinse.ited  on 
account  of  illegal  influence  persijiteutly  exerted 
in  his  fevor  durmg  the  contest  by  the  Roman 
(*atholi(:  bishop  of  the  diocese  and  his  priests. 
In  giving  judgment  tlx  judges  were  careful  to 
abstain  from  disputuig  the  absolute  riglu  of  tiie 
clergy  to  exercise  moral  suasion,  but  it  was  dearljr 
proved  that  the  political  counsels,  tendered  to  their 
(lork^  IkuI  I'one  far  beyond  this  limit.  Men  were 
threatened  with  tlte  refusal  of  the  sacrament,  of 
die  last  offices  of  religion,  and  even  of  Christian 
burial  if  they  gave  their  vote  for  the  raidt  llite 
<-andi<!at«'.  I'lufer  tliese  rirrnmstances  the  i'liigeS 
had  no  hesitation  m  tinduig  lor  the  petitioner. 

One  of  our  foremost  legal  periodicals,  the Law 
Journal,"  is  changing  hands;  it  has  hitherto  been 
rhara<teri/ed  by  quiet,  unostentatious  merit, 
.scarcely  trespassing  into  fields  other  than  those 
purely  legal.  Under  the  coming  regime  I  fancy 
a  lH)l(ler  policy  will  be  pursued.  The  new  jiro- 
prietor  is  Mr.  Lewis  Fdmimds,  one  of  our  leading 
patent  lawyers,  a  man  whose  name  is  synonymous 
with  successful  energy.  He  is  the  author  of  the 
sLmdard  treatise  on  the  law  of  patents,  .nnd  lirings 
to  bear  on  this  class  of  cases  an  amount  of  scien- 
tific and  chemiea]  knowledge  which  you  rarely  find 
outside  the  laboratory  of  the  pure  scientist.  With 
us  there  h  is  been  r\  ^cat  develi^pnient  in  profrs- 
I  sional  journalism  of  late  years.  Sudi  periodicals, 
I  whether  they  were  religious  or  legal,  used  to  ex- 
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htbit  atenibly  technical  nairowneas ;  with  the  encir- 
cling current  of  external  events  and  circinnst.mccs 
they  had  simply  no  contact  at  all.  Now  much  of 
this  excessive  professionah'sm  has  disappeared,  and 
wc-  find  that  papers  mainly  conceived  for  a  special 
cLiss  of  readers  command  the  interest  and  atten- 
tion of  a  much  wider  publi<:.  Personally  1  should 
hope  that  Mr.  Rdmands  would  endeavor  to  secure 
I  r  his  paper  a  ixjsition  of  power  and  influence 
outMiic  even  the  tolerably  extended  bounds  of  the 
Knglisli-bpeaking  legal  profession. 

I  doubt  if  your  readen  realiie  what  careful 
provision  is  made  for  the  religious  necessities  of 
members  of  the  Temple.  Of  the  glories  of  the 
Temple  Church  with  its  pure  Norman  porch  con- 
semted  in  the  twelfth  and  the  rest  of  it  in  the  fbl- 
lovv'tij  cent'iry,  not  a  few  Anierican  travellers  are 
pertectly  familiar.  But  the  authorities  of  the 
Imer  end  the  Middle  Temples  are  not  content 
wftb  merely  maintaining  this  picturesque  fabric  of 
the  p.ast  in  fit  strurtur.il  array ;  they  watch  over 
the  due  conduct  of  religious  worship  within  its 
wab  as  aeaioosly  as  could  any  bishop.  The 
preacher  enj03r8  the  proud  name  of  M.aster  of  the 
Temple;and  at  ooe  time  I  imagine  be  may  really 


I  have  been  ao.    1'he  present  renowned  and  vener- 

alilr  o(  rnpant  of  the  ofTu  e  i^  Dr.  V.iii;;han.  a  man 
.  who  a:>  umch  as  any  one  for  the  last  torly  yeani 
I  has  conspicuously  sustained  the  dignified  traditions 
of  the  Anglican  pulpit.    Witii  the  Master  of  the 
I  Temple  is  asso<  iate<l  the  "  Reader,"  who^^e  duties 
■  are  to  conduct  the  liturgical  part  ol  the  service  on 
all  occasions,  and  preach  as  well  on  Sunday  after- 
noon.   The  Master  of  the  Temple  preaches  on 
Sunday  morning.     We  are  losint;  ("mon  Ainger, 
who  lus  been  reader  for  many  yeais  ;  he  has  lx:en 
appointed  to  an  important  living  in  Oxford.  His 
sermons  have  always  been  listened  to  by  large  and 
<  admiring  congregations,  and  his  re|)utation  as  an 
.  ecclesiastical  elocutionist  is  second  to  none.  For 
the  vacancy  there  are  said  to  be  fbur  kundied 
candidates  in  the  field,  so  that  the  1)en(  hers  of  the 
Middle  Temple  with  whom  is  the  patronage  will 
have  no  easy  task  of  selection,  if  they  propose 
weighing  the  merits  of  each  individual  applicant. 
The  services  at  the  Temple  C  hnn  h  are  aho  noted 
for  the  excellence  of  the  music,  which  is  of  the 
ornate  Ani^ican  type ;  the  widely  known  organist, 
I  )r.  Hopkins*  being  himself  a  composer  of  no  small 
merit  * • • 
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*HE  Editor  of  the  "  Grccn  Mag"  has  invited  us 
to  take  charge  of  a  new  department  of  bis 
magazine,  in  an  attempt  to  combine  "  business  wMl 
pleasure,"  and  join  the  useful  and  the  entertaining. 
He  has  been  kiod  enott^b  to  jcive  us  leave  to  ride  our 
hobbies  wtth  a  free  lance.  It  is  to  be  hoped  that  the 
readers  of  this  periodical  will  not  pronounce  the  un- 
deruking  Quixotic.  In  this  department  they  may 
confidently  look  for  honest  opinion  and  criticism  on 
lurrent  matters  of  dlrcrt  or  indirect  interest  to  our 
profession,  and  for  an  array  of  any  peculiar,  novel,  or 
striking  judicial  decisions  of  the  month.  They  will 
btar  in  mind  th.it  we  s!ia!l  not  take  ourselves  too 
seriously  in  this  department.  It  is  to  tie  an  Easy 
Chair  for  the  Lawyer;  not  a  seat  at  a  lecture,  a  bar> 
her"'-,  or  a  (ii.  Jitisi's  ■.  not  .1  pew  in  .1  churrh  :  not  re- 
quiring an  attitude  of  painful  attention  on  the  one 
hand,  nor  so  soothing  as  to  Invite  slnmber  on  the 
other  ;  interi'lcd  to  keep  the  reader  in  a  State  of  pleas- 
ant alertness  rather  than  combative  strain  or  dreamy 
#otb ;  a  revohrini;  chair,  whence  we  shall  view  the 

lighter  legal  topics  of  the  world,  from  New  York  to 
India,  from  Australia  to  England ;  keep  an  eye  on  the 
bench  to  see  that  it  does  not  overawe  or  oppress  the 
bar,  and  an  eye  on  the  bar  to  see  thnt  it  dops  tint 
Insult  or  decry  the  bench;  recommend  advances  and 
reforms,  and  deprecate  standing  HSH  or  backsliding. 
If  the  principal  Editor  shall  now  and  then  turn  over 
to  us  a  book  lor  review,  we  shall  strive  to  temper  the 
wind  of  criticism,  and  say  a  good  word  for  any  author 
who  lias  a  good  word  to  say  to  the  profession,  and 
preserve  the  profession  from  the  oppression  of  men 
of  mere  scissors  and  pu.ste-pot.  In  short,  wc  pro- 
pose to  alTord  herein  just  the  one  oasis  in  the  legal 
desert  where  the  weary  traveller  may  rest  and  refresh 
him>clf  iiid  not  Ixf  bored.  As  we  wrote  for  the  first 
number  of  the  "Albany  Law  Journal,"  so  we  wrote  for 
the  first  number  of  the  "Green  Bag;"  and  so  long 
as  we  are  suffered  to  write  for  either,  we  hope  it  may 
be  said  that  we  have  written  honestly,  amusingly,  and 
profitably. 


CURRENT  TOPICS. 

A  Silver  Justu  k.  -  It  is  probably  for  advertis- 
ing purposes  chiefly  that  Montana  is  going  to  send 
to  the  Columbian  Exposition  a  statue  of  Justice  in 


silver.  It  will  serve  to  advertiae  the  State,  the  artist, 
and  the  model.  The  silver  one  can  understand ;  but 
why  Justice  ?  Is  it  because  it  is  so  prevalent  or  so 
scarce  in  Montana?  Weiboald  imagine  the  latter, 
and  it  would  seem  KMM  ^qjiwopriate  to  send  a  silver 
image  of  that  *'  Lynch-Law  Tree,"  a  copy  of  which 
appeared  in  the  last  numtwr  of  this  periodical.  The 
project  has  served  to  stir  up  a  good  deal  of  animosity 
among  actresses  who  possess  fine  figures  and  are  not 
averse  to  displaying  them  We  .irc  L;l.id  Miss  Keh.in 
has  been  selected  as  the  model,  for  if  the  choice  had 
fiilien  upon  some  one  of  many  other  actresses  we 
should  have  feared  that  the  statue  would  havr  1  cm 
too  suggestive  of  free  silver.  But  we  are  amazed  tu 
learn  that  the  shy  and  shrinking  Lillian  RusseU,  who 
went  to  law  rather  than  keep  her  contract  to  appear 
in  "  tights,"  is  actually  envious  of  Miss  Reban.  be- 
cause the  bitter's  figure  has  been  preferred  to  hers. 
.Miss  Lillian  intimates  that  it  was  tlic*  figures  of  her 
check  that  prevailed;  and  yet  it  does  not  seem  that  a 
woman  said  to  be  five  fieet  six  inches  tall,  and  whose 

waist  mt  isiires  oidv  seventeen  incite--,  can  he  deemed 
to  have  a  good  ligure  for  Justice ;  it  is  too  light-waisted. 
But  all  this  belongs  to  art  and  phyriotogy,  and  not  to 
law,  except  the  subject  of  the  statue.  It  may  be  per 
mitted  to  us,  however,  to  suggest  materials  for  statues 
for  other  Slates  which  may  wish  to  follow  the  ex- 
ample of  Montana.  Maine's  statue  should  he  r>f  ice. 
New  Hampshire's  of  granite,  Vermont  s  of  maple- 
sugar:  New  Jersey's  should  be  a  mosquito  of  heroic 
size:  Pennsvlvania  should  send  one  of  cod:  Texas 
should  put  in  a  steer;  Louisiana  a  K«)riuiie  .it  lar  wheel, 
with  the  bandage  slightly  off  one  eye  ;  a  mule  would 
answer  for  sever.it  Soittliern  States  in  which  that 
useful  animal  is  much  in  litigation  :  Dclaw.are  should 
contribute  a  sheriff  wielding  a  whip.  .Maryland  a  tcr> 
rapin-(  itchcr.  OU'in  an  oflRcc-.sceker.  Kansas  an 
Eolus  ;  Arkansas  a  tramp  with  stick  and  pack,  to 
typify  her  immortal  •traveller;  "  Itah  should  offer 
Lot's  wife:  Kentucky  a  figure  of  Louis  XIV.,  the 
greatest  of  the  Bourbons ;  .Nebraska  a  ghost,  if  a 
ghost  can  be  figuivd:  King  Cotton  would  do  for  sev- 
eral Soutltern  States;  Michigan's  offering  must  cer- 
tainly lie  of  wood.  Illinois'  should  of  brass;  New 
York  should  send  a  tiger;  Minerva  with  spectacles 
would  answer  well  for  Massachusetts ;  Connecticut 
might  fitly  bestow  a  colossal  wooden  nutmeg,  Colo- 
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rarfo  a  frr^ure  of  Sprin;^.  New  >feTiro  ;t  cowliny  or  a 
traia- rubber,  Alaska  a  seai;  Wiscon<iin  an  enormous 
keg.  fit  to  ri\>al  the  tun  of  Heidelberg ;  South  Caro- 
Nna  .\  Persian  fire-worsliipper  ;  nothing  short  of  an 
appaliiDg  image  ot  Divorce  parting  husbaod  aod  wife 
would  do  for  South  Dakota;  and  California  should 
show  Justice  catttog  off  a  ChinamaD's  cue. 


Mk.  Covdbrt  on  trb  Nbw  Yomk  Bar.— 

There  has  come  to  our  chair  a  pleasant  pamphlet  on 
"The  Bar  of  New  York,  1792-1892,"  by  Mr.  Fred- 
eric  R.  Coudert,  welt  kaown  to  all  New  Yorlcet>  as 
ofif  nf  tJie  witii  st  ind  wises!  01  men.  .is  well  ns  one 
of  the  most  brilliant  members  of  the  New  York  City 
Bn.  In  tiifs  excellent  femmfscenoetbe  writer  spealcs 
some  wise  words,  such  as  .  "Talce  aw.iy  the  sanction 
of  the  law  and  nothing  is  left  in  Pandora's  box ,  least 
el  all,  freedom,  for  freedom  without  the  law  ceases  to 
be  anything  of  value  Government  by  law,  admin< 
atered  by  lawyers,  is  the  iiesi  that  has  thus  far  been 
tried.**  He  also  observes;  "Washington  was  not  a 
hwyer.  at  least  so  far  as  I  am  informed  Probably 
there  were  many  occasions  in  which  this  chasm  in 
hiscarljr  training  was  to  him  a  somce  of  deep  but  un- 
availing regret."  Home  Impious  per.son  miglit  re])ly 
that  the  good  man  could  not  have  regretted  the  umi.s- 
MM,  for  a  reason  implied  in  the  hatchet  incident. 
Speaking  of  the  transience  of  the  lawyer's  lame,  and 
instanang  Hamilton  and  Burr  as  examples,  he  says; 
"If  they  had  been  engaged  in  the  manufacture  of  tin* 
plate,  they  would  have  been  equally  (if  not  more)  con- 
ipicoous.'*  Of  Chancellor  Robert  R.  Livingston 
(whooi  he  misnames  Brockliobt)  he  narrates  this 
fncident : 

"  U  seems  that  Mr.  Livingston  was  a  bit  of  a  wag  —  thii> 
«aik  of  eoarae,  before  he  was  placed  on  the  bench  —  and 

mused  himself  on  a  rcrt;iiii  ■Kc.-ision  in  wriiinj;  .111  ac- 
count o[  a  political  meetmg  vvlisch  had  been  attended  by 
tome  of  his  |>olitical  adversaries  These  h<-  sdiight  to 
tm  into  ridicttle.  His  raillery  acems  to  us  at  this  day 
<|«ite  harmless.  He  spoke  of  a  Mr.  F»h  as  a  stripling 
al»w  f  ft  ,  t  s'lf  ■.  cars  old,  aiH  i>f  a  Mr  Imu-^  ;is  Master 
Jimmv  jonts,  .11. uihcr  stripling  abaul  ;-.i\tv  '  Why  Messrs.  j 
Jones  ind  Fish  should  have  resented  mih!  a  form  of 
flcasantry  docs  not  appear,  but  ihcy  did  feel  very  deeply 
vliaietcr  atini;  tliere  niav  have  been  in  these  rnvsterions  1 
!iD;iuta:tiin<.  TIi',-v  <!' ni.mrlcd  an  explanatiori  nf  ^^r. 
l-wngstO!i  wliilc  iie  ».»*  w»Jking  on  the  Hafterv  wuh  ins  ■ 
vth  »nd  cliildrcn.  The  explanation  d  <cs  not  appear  to  ! 
hat  suited  Mr.  Jones,  who  proceeded  to  chastise  Mr, 
liwii(t*tdB  with  a  cane,  whereapon  Mr.  LtvinRston  be- 
ciine.inhi*  turn.  il:s-.;>;i*fied  and  gave  evidence  thereof 
1»  challenginR  and  killinR  Mr.  Jones,  aftci  «lucli  per- 
form»nce  he  felt  at  lil>erty  to  resume  Ins  pnmicn.ide,  en 
frntUt,  00  the  Battery,  which  he  did  without  further 
■oleiutlrtn.  Mr  Jones  having  been  removed  in  this 
»iimiiun- lint  orthrtd'ix  fashion,  there  was  nothing  to  pre- 
«&t  Mr.  Livingston  from  reaching  high  political  prefer- 
we.  He  accordingly  became  Chancellor  and  shortly 


after  a  Justice  of  the  Supreme  Couit  of  the  United 

Stales.'" 

Perhaps  it  was  the  Chancellor's  intense  vv.ij;j;tsh- 
ness  that  led  him  to  conceal  from  his  contemporaries 
and  posteri^  the  manner  of  his  own  death,  — or  indeed 
that  he  has  ever  died,  for  his  tafcing<off  was  never 
accounted  lor.  It  is  to  be  hoped  that  none  of  the 
Jimmy  Joneses  made  away  with  him,  Mr.  Coudert  also 
indulges  in  some  specuhittons  as  to  the  comparative 
merits,  intelki  tu.il  and  njor.il,  of  the  early  and  the 
present  New  York  Bar.  He  quotes  some  pessimistic 
utterances  of  Kent  upon  the  growing  degeneracy 
of  the  1^  of  his  day.  and  descants  thereupon  as 

follows  :  ~ 

"  Who  would  have  believed  that  our  professional  fore- 
runners were  alBicted  wtlh  such  fearfnl  propensities  f 

Good,  great,  venerable  gentlemen  we  supposed  thentu 
be,  emmcntly  rcs|>cctablc  from  the  top  nf  their  l>ald  heads 
to  [lif  vmIi.^  lit  thti'  K,ii!crcd  (cet,  nioviiij;  with  decoruuit 
deliberation  from  their  shabby  office  to  their  uptown  rcsi 
denoe  in  Mnoe  or  Houston  Street  for  dinner,  returning 
to  work  until  supijer-timc,  unmolested  by  telephones,  un- 
disturbed by  telegiaphs,  ignorant  u(  messenger-boys, 
living  in  happy  though  uncmis,  ious  MTuiiunity  from  steno- 
graphers, interviewers,  law  reporters,  daily  law  journals* 
and  otiier  aoarces  of  unbappineai — to  think  that  the  viraa 
of  avarice,  j^.'rnliting,  selfishness,  and  the  like  had  polluted 
their  siinplt  and  virtuous  natures  I  Perhaps  we  maybe 
better  than  they,  after  all.  for  we  have  to  contend  against 
all  these  insidious  foes,  and  yet  we  still  exist  as  a  body, 
and  upon  the  whole  may  daira,  in  comparbon  with  the 
rest  ot  the  c<>iiiiiiuaity,  to  conatitnte  a  very  respectable 
class  I il      i/i-ns, " 

Mr.  Coudert  says  that  Hamilton's  character  was 
good,  and  that  Burr's  was  bad  :  but  yet  Hamilton  was 

no  Joseph,  as  he  confessed  in  [>rii.t.  )>\  reason  of 
which  failing  his  enemies  got  .1  bitter  advantage  of 
him.  In  asserting  that  Hamilton  contended,  fifty 
vc.ii-^  brfnrc  Kiskiiif.  tliai  ilu'  iurv  were  judjjes  ot" 
the  law  in  libel,  he  has  piohahly  conUihcd  him  wuh 
Andrew  Hamilton,  of  Philadelphia,  who  was  the  lirst, 
we  believe,  to  m.ake  that  contention  in  this  country, 
about  1730.  Mr.  Coudert  celebrates  the  merits  of 
the  earlier  lawyers.  O'Conor.  t  utiin^  lirady,  Wood. 
Evarts.  T  ulli^rlon.  Field,  Van  IJuren,  Noyes.  (ierard, 
Sillim.iu,  but  .also  has  a  good  word  to  say  of  Carter. 
Choate.  Parsons,  and  Butler,  and  might  well  have 
inrluflt'd  Bt  icli  and  Porter.  Although  he  could  OOt 
gracefully  include  himself,  we  can  .and  will  do  it  for 
him.  Indeed  as  a  lawyer  he  has  but  one  fcialt,  and 
as  a  Frenchman  but  one  anomaly.  — he  is  opposed 
to  Codification? 

A  Bill,  of  Fakk.  —  We  always  like  to  set  tiefore  our 
readers  a  good  Irill  of  fiire.   The  following  was  provided 

at  a  "  l..ini|m  t  "  10  retiriiii;  judges  Finn  and  l.anlcr.  by 
their  associates  of  the  .Superior  Court,  at  San  Francisco, 

on  f>eoember  3:  — 


The  Green  Bag. 


-IfN 


Ml,  wtA  Iheir  •doptkm  tried, 
thy  loul  with  bMptOfalML" 


MKNU. 

SauUriit         .  OYSTERS 

CViMto  aianta       Eaatern.  Iblf  Shdl 

W«qr  «W  9«)W     MOiihi  SMMf  i 

Ym 'd  te*       ■  aiicMinn  I 

Sour 

MfKk  Turtle  ihr«Mi 

IIURS  U'CEOVCBS 
C«nieLs  Faicic  k  la  Statute  of  Frauds 
**  I  «mU  it ;  upon  mjr  life  it  will  clo  »cU." 
FiSK 

Trout  \  l.\  Cli.iinlioril 

"  Here  *»  a  filh  hai>£>  in  t))«  utl  We  l  ixxit  nun'-,  n%)\t 

m  ika  h«;  'tiriU  haidlr  come  oui. " 

SttBmH  en  tkt  <i<mm  »/  Rm- 

ENTRilS 

B§r4mnt         Chicken  SauU-.  Marengo 
F&te*  Toulouse,  *t  dtlUtu 
K]et  of  Seef,  witk  lYdHet  I U  Jndgmeiit ' 

(arilwt«i«i4,is4pMM,bMllbNdft  ItiMi 


nt»Mm^  1-4. 

Stuffed  Artichokes,  Buttons 
String  Beau  4  la  Fictitious  Name 


Vienna  Rolls  a  la  John  Dough 
■*  I  cm  dfialk  «•  mots  thm  a  ipeafs." 

Roast 

Cantras-back  Dude 

Salad  Celery  Currant  Jelly 

•*  Cut  tlii»  de^h  from  off kiftbWMt  i  iM  Itw  attows  K  and 
lilt  C«m  ikoccs  rt>" 

^  Dkssert 

Ice  Cream.  Neapolitane 
Gtleam  de  Soirte  (real  name  tmkiKmn) 
Cakes  k  la  Estate  of  Deceased  Person 
Fresh  Fruits      Almonds,  <  /  al. 
Cheese 

i*Al4  MOIR. 

liqueurs 

WlHtt  *>ih  ipaviiy  out  «f  hk  bed  at  gndniRta? " 
*•  WIUnSr^MMl  Mn.  Mfnwbcf,  "ha*  »hai  my  |»  imM 


AnfwKMMimT. 

We  print  the  fort-goiiif;  liec.iusc  it  seems  to  have  liecn 
expected  of  us ;  but  it  would  have  been  more  becoming  to 
send  us  one  of  the  orislnat  bills  of  fsre.  which,  wr  nre 

(ormcd,  "  were  printed  'Ui  p^in  Ihik  nt  in  the  liiiiiicM  v  <if 
the  art,  with  hand-painicd  pittuu:  <>i  .1  court  scene  lor  the 
frontispiece,"  instead  of  n  newspaper,  liy  the  way,  what 
is  the  sense  of  "  haod-paintcd  '*  .>  Wc  did  see  an  armless 


artist  painting  with  a  brush  held  in  his  luc-h  ai  the  Plantin 
Museum  in  Antwerp ;  but  the  thing  is  no  extremely  nn* 
uauai  that  no  one  would  for  a  moment  have  aa«pcct«l 
that  the  scene  m  question  was  pointed  with  any  member 

but  the  hand.  Wc  Iicreby  give  notice  thai  «l-  sliall  cele- 
brate iiu  more  of  these  LianquetR  after  the  event  uniess 
wc  arc  invited.  No  more  of  this  empty  exhibition  of  by- 
gone victuals  for  us  i  We  art  no  Sancfao  Pania  to  be  put 
off  wiih  a  passing  whiff  of  dainties  on  the  pfttence  that 
our  »tiiin.u  I1  is  liriir.itc  Wc  prefer  the  PtaUne prcscrip- 
tiua  of  "a  little  wine  now  and  then." 


Legal  Trifi.ers.     Our  estimable,  even   if  at 
times   ratiicr  peppery,  contemporary,  the  "Indian 
jurikC'  regrets  diat  Sir  Frederick  Pdlock  should 
have  published  n  volume  of  "trifles,"  consi.sting  of 
law  cases  in  verse,  some  other  poems,  and  transla- 
tioDS  and  veraions  in  Greek,  Latin,  French,  sad  Ger- 
man. .iTu!  undertakes  to  crush  the  It-.irned  baronet 
with  the  remark  th.it  although  Horace  commends  the 
practice  of  denppins  in  loco,  yet  the  baronet  does 
rot  drsip  in  the  rii^hl  loco     This  smacks  rather  too 
much  of  pedantry.    Sir  Frederick,  wc  believe,  has 
never  indalgetl  in  pleasantry  In  any  of  tite  grave  and 
we:j;hty  treatises  with  which  he  hns  n!>:i;:;e(I  our 
learned  profession,  and  it  i^eems  to  us  that  lie  ha.s  be- 
come entertaining  in  precisely  the  ri;;ht  pilsce.  If  the 
"  Jurist  "  menn'i  fn  insinuate  that  it  is  wrong  for  a 
lawyer  to  write  verses,  let  him  peru&e  Mr.  Chaney's 
"Judicial  Anthology"  in  the  la.st  "Bag," and  tell  us 
whether  it  was  wrong  for  John  Scott  to  write  those 
famous  three  stanzas  on  his  beloved   '  liessie,*"  or 
whether  Sir  M.itthew  Hale  or  Bacon  or  Denman  or 
Thurlow  or  York  is  hlamable  for  having  made  his 
grave  legal  quill  occasionally  write  in  metre.  Per. 
haps  the  "Jurist"  would   frown  on  Chief-Justice 
Bleckley's  verses  entitled  ••  Rest,"  written  on  his 
resignation  from  the  bench,  and  constituting  one  of 
the  most  exquisite  lyrics  111  our  language.    He  is  a 
wit  and  a  wise  man  ;  but  if  we  could  have  but  one,  ive 
would  prefer  his  poem  to  any  of  his  opinions.  The 
truth  IS  that  law  and  lawyers  are  essentially  dry 
eiumiEh  to  warrant  the  profession  in  consenting  to 
an  occasional  irrigation  of  pleasantry  and  scholar- 
sllip,  such  as  Sir  Frederick  bcst«iws  upon  us.  and 
such  as  the    Green  Bag  "  by  precept  and  practice 
has  always  recommended.  Hy  the  way,  if  the  learned 
Brahmin  thinks  that  Sir  Frederick's  (Ireck  and  I  .  nin 
verses  are  "  triiles."  let  him  turn  us  out  a  few  speci 
mens  just  to  rest  himself.   Let  us  free  our  minds  from 
cant.   It  is  not  best  always  to  be  .is  solemn  as  we  can. 
Does  our  good  brother  deem  that  the  saints  never 
simile  in  heaven  ?   If  they  do  not.  we  cannot  say  that 
we  are  in  any  hurry  to  get  there. 

Although  lite  i$  h.ird  .nid  solemn, 

flr.ivitv  is  not  its  go.il ; ' 
BettiT  htnd  the  spinal  column) 
l>ay  aside  the  stoic  stole. 
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NOTES  OP  CA8B8. 

loeM  SONANS.  —  The  Supreme  Court  of  Illinois, 
Id  GoaalU  v.  Bartdsmaa,  32  N.  £.  Rep.  534,  held 
ibat  '*  Mejrer  **  and  **  Myers  "  are  not  idem  SMtam. 
This  seems  a  little  too  precise.  There  is  a  consid- 
erabk  coUectioo  of  eninples  ot  this  doctrine  in 
BromeV  Hain<»rous  Phases  of  the  Law,**  in  the 
chapter  "  De  Minimis  non  cur.it  Lex."  in  which  it 
appean  that  the  following  have  been  held  idtm  sih 
mmit  Michael  and  Michaels;  Petrie  and  Petris; 
Matthews  and  Mather;  William  and  Williams  :  Reii 
aoU  and  RennoUs.  So  it  has  been  held  of  Biglow 
and  Bigetow.  On  ttw  other  hand  Frank*  and  Fiank 
b.i\  c  h'-vn  held  not  idem  uma$u,  and  ao  ol  Jcfliery 
aad  JeSrtes. 


The  Witk's  Hovsx.— Vice-Chancellor  Bird, ac- 
cording to  his  ofTicia]  syllabus  in  Shinn  -'.  Shinn,  24 
Ad.  Rep.  1022,  has  decided  that  ever^r  husband  is 
bound  to  set  his  wife  tip  in  housekeepins  if  she  de- 
mands it.  .tnd  that  it  will  not  do  to  offer  to  Ixiard  her 
even  at  a  tirst-class  hotel  furni&hed  with  all  the  lux- 
wy  of  Monte  Chrlsio*^i  grotto  She  i«  not  bovnd  to 
come  under  thi-  dominion  of  rtny  landlord,  mnch  leas 
»laodl.nly  !    Here  is  the  syll.tbus:  - 

I.  Evcnr  wife  is  entitled  to  a  bouse  corresponding  to 
die  circttmstaaccs  and  coodition  of  her  husband,  over 

which  she  -^h.!!!  be  |iermiite<l  to  preside  -ucli  wife, 
and  it  is  the  Uuty  of  the  liu&lxand  lu  furnish  home 
i.  \  bouse  uvcr  which  others  have  entire  control,  and  in 
vhidi  the  husband  and  wife  reside  as  boarders  simply, 
ii  Ml  such  bouse. 

This  is  really  startling,  and  would  seem  to  i,addle 
a  new  burden  on  the  patient  back  of  the  common 
kiw  husband  We  do  not  believe  that  Judge  Uird, 
ior  example,  wotild  be  bound  at  all  hazards  to  pro- 
vide such  a  luxurious  ne.st  for  his  mate  and  their 
)onii|{:aDd  fortunately  his  syllabus  is  not  the  law, 
and  indeed  the  facts  of  the  case  and  the  opinion  it* 
frlf  do  not  warrant  the  syllabus.  It  was  simply 
duidtti  that  the  husband  had  not  provided  the  wife 
«itb  any  home  corresponding  to  his  means  and  his 
siation  in  M:>i  ii-t\.  .uk!  h.id  treated  her  in  a  cruel  and 
niggard  manner  with  the  evident  design  of  driving 
Iwr  away.   So  lon^f  as  one  iierson  mnst  have  the 

fight  to  dict.itt-  wiK'thct  tlie  |i:iir  sh.lll  l.rc;)  tiKUsc  or 

bwurd,  it  is  dif&call  to  see  why  it  .should  be  the  wife 
mhcr  than  the  hoslmnd.   The  wife  is  bound  to  fol- 

^*  the  husl>:tnit  '.vlit'n  he  "  iiinvfs  "  n\  i  h  infjes  his 
Io«d;  and  that  being  so,  it  cannot  be  that  he  is  bound 
(ofoOoir  her  to  a  house  of  their  own  rather  than  a 

suiulile  boardinc-house  or  hotel  or  ajiutnu  nt.  If 
"  »tre  otherwise,  siie  would  have  the  power  to  bind 
^ftr  house-rent  as  a  necessary,  when  be  offered  to 
'"wl  ber  sttitabty,  which  is  abettrd  on  its  fiice.  A 


different  view  of  the  husband's  li  tl>il;"y  in  respect  10 
providing  a  home,  and  we  thinl<  the  correct  one,  may 
be  found  in  Lutcr  v.  Sbdlcf,  40  Hun,  197,  in  Which 
it  is  held  as  follows:  — 

"  On  June     1884,  the  defendant  Shelley  wasconvictcd 
as  a  disordeily  person  on  the  charge  ol  abandoning  his 

wife.  The  dcfcnd.int.  al!hnu,:h  not  coli.ilm'i;^'  with  his 
wile,  h.id,  uj>  to  time,  turnished  ber  wuii  means  tor 
her  support.  She  occupied  rooms  in  the  city  of  Kochca- 
j  ter,  and  on  the  day  of  the  conviction  and  the  following 
I  day  the  defendant  called  at  the  rooms  to  see  her  and  was 
■  refiisfi!  .iilm'it.uicv  On  the  evening  of  the  latter  day  he 
I  wrote  a  'miwi  tu  her  in  wtiich  he  said  that  he  had  ]>rovided 
a  place  for  her  support  and  m^iintcnance.  with  necessary 
medical  attendance,  in  the  family  of  one  Aldrich,  at  KcnyoB- 
vlile.  Orleans  County,  and  offered  to  go  with  her  whenever 
shf  wii  le.idv  :  he  stated  that  he  was  nut  Mc  tn  Mipport 
her  in  any  other  place,  and  that  he  trusted  it  wouid  not  be 
long  before  he  could  do  better.  This  invitation  the  wife 
refused  to  accept  on  the  ground  that  she  was  in  poor 
health,  and  had  tlved  in  the  city  for  many  years :  that  she 
had  11"  rcl.(;i\<.>  ,iLi|u.iiiit,incr.  ■<  .it  Konyonville,  and 
that  no  ()hy->ictaii  resxied  there.  It  ap[)carcd  that  the  Al- 
drich  house,  though  not  large,  w.is  comfortable  and  re- 
specuble,  and  the  physical  comforts  of  the  wife  could  l>e 
there  fairly  provided  for.  Ifdd,  that  the  evidence  did  not 
warr.iiit  the  inrviition  of  the-  defendant;  tl.at  ilit-  hus- 
band ha.o  a  nglit  to  seiect  a  home  ior  hts  wite.  and  his 
judgment,  when  fairly  exercised,  must  govern  in  so  far  as 
to  relieve  him  from  the  charge  o£  being  a  disorderly  per- 
son "  The  court  said  •  — 

"  It  does  not  .ipiK  Mr  th.it  their  <  fimlitioii  ?!>  Iifi-  h  i--  l>i  <  n 
such  heretofore,  or  that  the  means  of  the  defeiid.int  are 
such  now,  as  to  characterise  lite  place  the  husband  offered 
ti)  provide  as  unre.isonable,  or  such  as  to  shock  the  sense 
oi  propriety,  or  that  to  require  the  wife  to  live  there  would 
be  harsh  or  cruel  treatment  in  the  sense  which  is  a|)pl:<  <  l 
to  those  terms  in  such  relation.  If  they  bad  resided  at 
the  place  in  question,  it  will  hardly  be  eontended,  from 
what  appears  here,  that  a  mere  desire  not  to  live  there 
would  have  permitted  her  to  leave  the  place  and  charge 
him  for  her  support  elsewhere. 

"  And  while  it  must  be  conceded  that  he  ought  to  have 
respected  her  tastes  and  wishes  in  that  respect,  if  bis  cir- 
cumstances fairlv  permitted,  yet  the  home  lor  him  to  pio- 
vide  for  her  is  so  much  the  matter  of  his  judRincnt  and 
control  that  his  action  in  doing  so  is  not  the  subject  of 
review  by  the  court  unless  it  evinces  bad  faith  in  view  of 
all  the  circumstances.'  A  place  offered  as  a  home  might 
l>c  such  as  he  ndghl  suppose  she  would  not  accept,  and 
thns  indicate  a  purpose  on  his  part  not  to  furnish  her  sup- 
|>ort;  but  to  so  charactcri/c  it  the  place  designated  must 
be  an  onreasonable  one  for  ber  residence  and  home,  or 
such  that  the  wife  wtmld  be  justified  in  leaving  the  place 
if  sl;r  rL«jdfd  there,  and  .is  a  conscqtifnrc  chnrji-  him 
with  li.il)ility  for  her  neccssar>' support  at  such  other  place 
as  she  might  obtain  it.  The  home  provided  is  neitbei  so 
remote  nor  so  situated  as  to  render  its  selection  an  unrea- 
sonable esetciae  of  his  discretion.  It  was  in  the  locality 
where  the  defendant  was  acquainted  and  had  friends  re- 

1  Babbitt    Bibbin.  69  tl).  m :  Hair  v,  Hsir.  m  Rich.  Rq.  tSj. 
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siding  The  rule  by  which  the  failure  uf  duty  ot  tttc  hu!>- 
l>and  to  the  wife  in  ihc  respect  in  question  is  measured,  is 
that  which  permits  the  wife  to  Mver  hei  relations  from 
kin  and  bb  facmte  and  acek  sopport  ettewhere  at  his  ex- 
pense And  no  less  rca>oii  mu'vt  exist  to  j;i^tifv  lict  rt- 
fusal  to  accept  a  home  and  .support  {Kovideii  lor  anii 
offered  to  her  by  him.  And  such  is  the  doctrine  applica- 
ble to  a  case  of  this  character."* 


Thb  Asrolitb  Case.  —  An  extremely  novel  case, 

probably  the  first  one  of  tlic  kind,  is  Coo  I  :  ! 
cheil,  decided  last  October  by  the  Suprenie  Cuurt  of 
Iowa,  to  the  point  that  an  aetolite  weeing  sixty-six 
pounds,  which  falls  from  the  sky  and  *s  imbedded  in 
the  soil  to  a  depth  of  three  feet,  is  the  property  of 
the  owner  of  tlw  land  on  which  it  foils,  nthcr  than 

of  the  first  i)er- on  who  finfk  it  .md  dtj^s  it  up.  It 
would  seem  that  as  one  owns  all  above  his  land  as 
well  as  betow  the  nurfiice.  this  rig:be  todndes  the 
stone  in  question,  and  that  its  ownership  should  not 
be  prejudiced  simply  because  the  article  had  changed 
its  poMtlon.  Bat  the  court  did  not  put  the  dedsioa 
on  that  gnrand.   They  observed :  — 

"  Through  the  action  of  the  elements,  wind  and  water, 
the  soil  of  one  man  is  taken  and  deposited  In  the  field  of 
•inoUicr  ;  and  thus  all  over  ihc  countrs'.  we  may  say, 
changes  arc  constantly  going  on.  By  these  natural  causes 
the  owners  of  the  soil  are  glviitg  and  taking,  as  the  wisdom 
of  the  controlling  forces  shall  determine.  By  these  opera- 
tions one  in.iv  Ik-  .iffcctcd  with  a  substantial  gain,  and 
.mot!n.r  l)v  .i  similar  luss.  These  gains  arc  nf  .iccrciion, 
and  the  deposit  becomes  the  property  of  the  owner  of  the 
soil  cm  which  it  is  made 

"  A  scientist  of  note  has  said  that  from  six  to  seven 
hundred  of  these  stones  fall  to  our  earth  annually.  If  they 
are,  as  indicated  in  argument,  departures  from  other 
planeu,  and  if  among  the  planets  ot  the  solar  system  there 
Is  this  interchange,  bearing  evidence  of  tlieir  material 

compciition,  upon  what  jnlnriplc  of  reason  or  .tuthority 
can  we  hiy  that  a  dLpustt  thus  iiLidc  shall  not  bt  ot  that 
class  of  proiicrty  that  it  would  be  if  originally  uf  this 
planet  and  in  the  same  situation  ?  If  these  exchanges 
have  been  going  on  through  the  coimtlcss  ages  of  onr 
planetary  system,  who  >h.ill  attempt  to  determine  wh.it 
part  of  the  rocks  and  loimutions  of  cKixtiiil  v,iliit:  Ut  the 
sdenlist.  resting  in  and  upon  the  e.irth,  are  of  meteoric 
acqnisilioo.  and  a  part  of  that  class  of  property  designated 
in  argument  as  *  unowned  things,'  to  be  the  property  of 

the  fortiinrttr  finder,  instead  of  llic  .iwmr  of  t'u  soil,  if  the 
rule  contended  tor  Is  tu  oUtaia  ?  lib  iiui  easy  to  under- 
stand why  stones  or  balls  of  metallic  ir<ii),  deposited  as 
this  was,  should  lie  governed  by  a  different  rule  than  ob- 
tains from  the  depoA  of  liOBlden»  stones,  and  drUk  upon 
eer  praiiles  Iqr  Racier  action,  and  wlu  would  contend 
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that  Cttese  deposits  from  doating  Uxiiei.  uf  los  LK;long,  not 
to  the  owner  of  ihe  soil,  but  to  the  finder  ?  Their  origin 
or  source  may  be  less  mystertons.  bat  they  too  arc  '  tell- 
tale menengers '  from  f ar'off  lands,  and  have  value  for 

histi'iic  aiul  st  ientifu:  in\ cstigatiun 

"  II  ii>  &iiid  that  the  aciulite  is  wilhuul  adapc^tiuii  to  the 
soil,  and  onlv  valuable  for  scientific  purposes.  Nothing  in 
the  facts  of  the  case  will  warrant  us  in  s»yit^  that  it  was  not 
well  adapted  f  or  tise  by  the  owner  of  the  soil  as  any  stone, 
or,  as  .ipiicllanl  is  pleased  to  denominate  it.  '  halt  of 
metallic  itun  i'hat  it  mav  be  of  greater  value  tuj  scien- 
tific or  other  purposes  tnay  be  admitted,  but  that  fact  has 
little  weight  in  determinii^  who  shoakl  be  iu  owner.  We 
curaot  say  tliat  the  owner  of  tlie  sell  is  not  as  interested 
in  and  would  not  as  readily  contribute  to  (he  gieat  limsc 
of  scientific  advancement  as  the&i»dcr.  bv  chance  or  other- 
wise, of  these  silent  messengenk  <  •  • 

"The  subject  of  this  OBWtwveisy  was  itever  lost  or 
abandoned.  Whence  it  came  h  not  Icnown  '  but  under  the 

natural  law  of  its  i;ovt  rimu-iit  it  Ix-cami  .1  par'  nf  this 
earth,  and  we  think  should  be  treated  as  such  It  is  said 
by  appellant  that  this  case  is  unique  ,  that  ao  exact  pre- 
cedent can  be  found,  and  that  the  conclusion  roast  lie 
based  largely  upon  new  considerations  No  similar  ques- 
tion has,  to  our  knowIedi;e.  bcLti  determined  in  a  ■  o;i;-  .if 
last  resort.  In  the  American  and  English  £ncyclo{>cdia 
of  Law  (vol.  1$.  9.  33Si  li  (he  folhiwing  language;  *  An 
aerolite  is  the  property  of  tlie owoerof  thefee  upon  which 
it  falls.  Hence  a  pedestrian  on  the  highway,  who  is  first 
to  discover  such  a  stone,  is  not  tin-  o\»  ner  of  it,  tiie  high- 
way being  a  mere  easement  fur  travel.*  It  cites  the  case 
of  Maas r  Atnana  Soc.  §6  Alb  U  f.  76,  and  13 It  L.  T 

381,  each  of  which  pcrtodii-als  contanis  an  editorial  notice 
of  such  a  CAse  havuig  been  dct  idcd  ni  Illinois,  but  no  re- 
ported case  is  to  be  found.  Anderson's  Law  Dictionary 
states  the  same  rule  of  lan^  with  the  same  references^  under 
the  subject  of '  Accretions  *  In  so  Albany  Law  Joomal. 
199.  is  a  letter  to  the  editor  fu  m  a  correspondent,  calliiij; 
attentiuti  to  a  cast  determined  in  France,  where  an  aero- 
lite found  by  a  peasant  was  held  not  to  lie  the  property  of 
the  'proprietor  of  the  field.'  but  that  of  the  findec  These 
references  are  entitled  of  coarse  to  s1^(htK  any  considera- 
tion, the  itifoimati'in  as  to  thcni  heiii^  too  niua^;rc  to  indi- 
cate the  trend  ot  icgal  thought  Uui  «.onc>uaiani>  arc  an- 
nounced with  some  doubts  as  to  theit  correctness  ;  hut  they 
arise  not  so  much  from  the  application  of  known  rales  of 
law  to  proper  facts  as  from  the  aiMciwe  of  defined  rales 
for  these  j)articular  casts.  The  interest  manifested  has 
induced  us  to  give  the  case  careful  thought.  Our  con- 
clusions seem  to  lis  nearest  analogous  to  the  generally 
accepted  rules  of  law  bearing  on  kindred  questions,  and 
to  sniiserve  the  eiKls  of  sulMtantiaf  fostloe.'* 

It  would  have  been  nu  more  impudent  in  tlic  finder 
to  cut  and  claim  the  ice  on  Goodard's  pond  simply 

because  the  latter  did  not  rlioose  to  nv.iil  himself  of 
it.  He  will  be  claiming  the  "  gentle  1.110  from  heaven" 
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Comnivnications  in  regard  to  the  contents  ot  the  Magazine  should  Ix-  addieiised  to  Uw  Editor, 
HoKACfc  W.  FuLLbK,  15^  BcacoD  Street,  boston,  Mass 


The  Editor  will  be  gtad  i»  receive  eontriiuhoMs  of 

.i>t;i'/<  of  i>r>J,i\ih-  liH^lh  upon  stthjCcts  of 
interest  to  the  projcssion;  also  anji thing  in  the 
way  0/  t^al  emtiqtiUiet  «r  emrioiitiUt  faeetur^ 

THB  ORBBK  BAA 

DEGINNING  wilh  the  present  number,  a  new 

^  departtneiu  is  adiUd  to  the Green  Bag,'* 
in  which  "  Current  Lci;al  Toplrs  "  (including 
Novel  Cases^  will  be  fully  discussed.  This  de- 
partment b  ta  be  under  the  able  editorship  of 
Irving  Browne,  I:^  [.,  whose  long  connection 
with  the  "  Alb.iiiy  Law  Journal"  has  made  his 
iuinc  a  houseiioid  word  among  the  profession.  It 
s  needless  to  say  that  Mr.  Browne  wields  a  fear« 
less,  trenchant  pen  ;  and  this  new  feature  will  prove 
<A  great  interest  and  practice  value  to  the  readers 
ai  \he  "  (.ireen  Bag." 

We  shall  also  present  eaeA  year  to  our  subscrib- 
Wi  3  valuable  portrait  (suitable  for  framing)  of 
»rne  eminent  American  or  Englisli  lawyer.  The 
^lortrait  issued  this  year  is  a  striking  likeness  of 
Damel  Webster,  sise  19  x  23,  from  a  rare  en- 
graving. Nn  ('\p 'Hse  will  be  spare*!  to  make  these 
jKNtnits  worthy  of  any  lawyer's  office. 

la  view  of  the  increased  outlay  neces!>ary  to 
any  oot  our  designs,  we  have  decided  to  increase 
stighiiy  the  subscription  price  of  the  "  (ireen  Bag  " 
to  tour  Difiliirs  a  year  \  aliiming^  hotua-er,  to  old 
m^urAtn  tgho  nmit  b^tra  i^fc  i,  1893,  a  dis- 
count of  $t  from  ikif  pria.  This  discount  is  of* 
tfred  only  as  an  Indnccnient  to  prompt  remit 
tance,  and  to  all  such  subscribers  we  will  give  the 
«U  rate  of  TTiret  Doiiars  for  1893. 
We  believe  these  new  and  attractive  features 
more  th m  '-omfx^nsat*'  for  thr  ^\:<j}\\  inrmse 
in  price,  and  we  trust  that  our  subscni>ers  will  coln- 
tWe  wtdi  our  views. 

The  portrait  of  DANiKt.  WriisTt-R  (iffercd  to  our 
nhicribeis  for  1893  sccros  to  give  great  salisfac- 
^  to  those  who  have  already  received  it.  We 
iuve  wonb  of  praise  for  it  from  all  quarters. 
7 


1.BOAL  ANTIQUITIBS. 

Ik  ancient  Rome,  Uic  i^ieat  and  powerful  judge 
called  the  ftztor,  at  the  commencement  of  bis 
pnctorship,  used  to  hang  up»  for  the  Information 

ot  his  suitors,  in  a  conspicuous  situation  in  sninc 
public  place,  a  table  of  the  rules  by  which  he  pro- 
posed to  govern  himself  during  the  year. 


WHBMUttleton  prayed  judgment  in  tifitanim- 
pe£l.  Year  Book.  Mich.,  35  Hen.  VI.,  Prisot,  Cbiet> 
Justice,  protested  :  "  I  mnr^'cl  migluity  that  you 
are  so  hasty  ui  this  matlet,  for  it  is  a  weighty 
matter ;  and  I  have  seen  similar  matters  peiulmg 
for  twelve  years  1  and  thb  matter  has  been  pend- 
ing only  three  quartets  of  a  year." 


In  thr  rci>orf  of  .t  case  in  the  '•  Stale  Trials," 
is  this  passage :  "  First  catne  the  execution,  then 
the  investigation,  and  last  of  all,  or  rather  not  at 
all,  the  accusation." 


.\n-  oil]  Enf^lish  statute  commenced  bv  an  en- 
actment rclalin;^  to  the  admission  of  attorneys, 
and  finished  by  prohibiting  the  importation  of 

homed  caute. 


PACETIA. 

Onk  evening  at  a  convivial  party,  Daniel  Web- 
ster and  other  distinguished  lawyers  were  present 
and  the  conversation  happened  to  turn  on  the 

leg.il  profession. 
.  "  When  I  was  a  young  practitioner,'"  saui  Mr. 
•  Webster,  "there  was  but  one  man  at  the  New 
Hampshire  bar  of  whom  I  was  afraid,  and  that 
was  old  Harnal»y.  There  were  but  few  mm  who 
,  dared  to  enter  the  lists  with  hini.  On  one  occa- 
'.  sion  Bamaby  was  emptoyed  to  defend  the  title  of 
I  a  piece  of  land,  brought  by  a  little,  mean,  cunning 
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lawyer  named  Bruce.  Hrucc's  case  was  looked 
upon  as  good  as  lost  when  it  was  ascertained  that 
Barnaby  was  retained  against  hint. 

"The  suit  came  on  for  trial,  and  Bamaby  found 
that  Bruce  liad  worked  Iiard,  and  left  no  stone 
unturned  to  gain  the  victory.  1  he  testimony  for 
the  plaintiff  was  very  strong,  and  unless  it  could 
be  impeached  the  case  of  the  defendant  was  lost. 
The  principal  witnes*  Introduced  by  the  pbuntiff 
wore  a  red  coat. 

"In  summing  up  for  the  defeiioe,  old  Barnaby 
commenced  a  furious  attack  on  the  witness,  pull- 
ing his  testimoH)  .ill  to  pieces,  and  appealing  to 
the  jury  if  a  man  who  wore  a  red  coat  was  under 
any  circumstances  to  be  believed. 

"  '.And  who  is  this  red-coated  wiineflSi,"exc}aimed 
lbrn.iby,  "but  a  descendant  of  our  common  enemy, 
who  has  striven  to  take  trom  us  our  liberty,  and 
would  not  hesitate  now  to  deprive  any  poor  man 
of  his  land  by  making  any  sort  of  a  ivd'Ooated 
statement ' ' 

'*  During  this  speech  iiruce  was  walking  up  and 
down  the  bar  greatly  excited,  and  convinced  that 

his  case  was  gone,  —  knowing  as  he  did  the  preju- 
dice of  the  jury  .tgainst  anything  British.  While, 
however,  Barnaby  was  gesticulating  and  leaning  [ 
forward  to  the  |aiy  in  his  eloquent  appeal,  his  | 
shirt-bosom  opened  slightly,  and  Bruce  .ir(  ident- 
aUy  discovered  that  Bamaby  wore  a  red  under- 
sb^. 

"Bruce's  countenance  brightened  up.  Putting 
both  h.mds  ill  his  coat-pork rtN,  In-  walked  to  the 
bar  witli  great  confidence,  to  the  astonishment  of 
his  client  and  all  lookcn-on. 

"  Just  its  Fkirnahy  con<:lu«lfd,  Bnice  whispered 
in  the  ear  of  his  client.  '  I' ve  got  him.  —  your  case 
is  safe  ! '  and  approaching  the  jury,  he  commenced 
his  reply  to  the  slaughtering  argument  of  his  ad' 
versary.  lirne  gave  a  regular  history  of  the 
ancestry  of  lii->  re  1  rttUid  witness,  proving  his 
patriotism  and  devotion  to  the  country,  anti  his  t 
character  for  truth  and  veracity. 

"  '  But  what,  gentlemen  of  the  jury/  broke 
forth  Bruce,  in  a  loud  str.iin  of  eloquenre.  while 
his  eye  flashed  fire.  '  what  are  you  to  expet  t  of  a  , 
man  who  stands  here  to  defend  a  cause  based  on  j 
no  foundation  of  right  or  justice  whatever  ;  of  a 
man  who  undertakes  to  destroy  our  testimony  on 
the  ground  that  my  witness  wears  a  red  coat,  j 
when,  gentlemen  of  the  jury,  —  when  —  when, 
gentlemen  of  the  jury/  —  here  Bruce  made  a 


spring,  and  catching  Barnaby  by  the  bosom  of 
bis  shirt,  tore  it  o[>en.  displaying  his  red  tltumel, 
—  •  when  Mr.  Barnaby  himself  wears  a  red  rtannel 
ooat  concealed  umler  a  blae  one?* 

*'  'I*he  effect  was  elertriral,  B;trnaby  was  beatCD 
at  liis  own  gamcj  and  Bruce  gained  the  case." 

LoRP  Campbell  tells  a  good  story  of  an  incident 
which  occurred  in  the  opening  period  of  his  pro- 
fessional career,  soon  after  the  publication  of  his 
"  Nisi  Prius  Rcjxjrts."  He  had  sticres-jftilly  dc- 
feiKled  a  prisoner  charged  with  a  criminal  offence  ; 
and  while  efaited  with  the  victory  achieved  by  his 
advocacy,  he  discovered  that  his  late  client,  with 
whom  he  had  held  a  cdnfidential  conversation,  li  wl 
couurived  lu  relieve  him  of  his  pocket-bofik  i  ill 
of  bank-notes.  As  soon  as  the  presiding  jud^c. 
Lortl  Chief  Baron  Macdonald,  heard  of  the  mishap 
of  the  reporting  barrister,  he  exclaimed  :  "  U'h.nt  ! 
does  Mr.  Can^pbell  think  that  no  one  is  entitled 
to  Utke  inOa  in  court  except  himself? " 


The  following  was  the  title  of  a  Viiginia  act : 

"  Supplementary  to  an  Art  to  amend  an  Act 
making  it  penal  to  alter  the  mark  of  an  unmarked 
dog." 


JuiKiK  Peters,  uix)n  being  toVI  that  Congress 
had  passed  a  law  iocrcasing  the  salary  of  iettain 
judges,  replied:  "That  tow  will  not  affect  me,  for 
I  am  an  uweriain  judge." 


A  surr  for  rent,  predicated  upon  a  lease  which 
contained,  auu>n^  «>".liei  <  lati'ies.  one  providing  for 
the  payment  of  the  rent  on  liie  lirst  day  uf  each 
month,  and  another  providing  for  the  termination 
of  the  lease  //.»»•  Jik'^o  upon  the  death  ol  the 
lessee,  came  n|i  for  trial  before  a  justice  of  the 
peace  of  Hibernian  extract,  in  the  city  of  St. 
Louis. 

The  attorney  for  the  defend.int  made  the  point 
that  rent  was  supposed  and  intended  to  be  com- 
pensation ;  and  that  therefore  there  was  a  direct 
conflict  between  the  two  clauses  of  the  lease,  for 
the  re.'sou  that  the  li-ssec  might  die  l'(  f'>u-  tlu- 
expiration  of  the  term,  and  as  this  would  termi- 
lule  the  lease,  no  recovery  should  lie  had  until  the 
end  of  the  monih.  when  it  coukl  only  tlien  an<l 
for  the  first  time  be  known  to  a  certainty  that  the 
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premises  haJ  '.tccn  occtipitvl  lor  the  nill  trrni  for 
whidi  the  rent  was  cbinu'il.  Consequently  he 
ui;^  that  the  suit,  having  been  brought  before 
ihe  end  of  the  n)onth.  should  be  dismissed. 

Dramng  himself  up  tn  hi-,  full  Kni;th.  and 
<>troking  an  el«^aiu  pair  uf  side-wtiisicers  of  whicli 
he  k  justly  proud,  the  judge  replied  in  the  elegant 
brogue  so  natural  to  one  of  liis  r.it  c  :  — 

"GintlcMicn,  this  srams  to  nie  to  be  a  very  sim- 
ple question.  On  the  one  part,  the  diffindcnt  has 
jfooe  into  penegaion  under  the  terms  of  a  lace 
nhich  contains  luo  i  lauses,  —  one,  that  she  shall 
pa;  rint  in  advance ;  the  other,  that  if  she  dies 
beiiMe  the  ind  of  the  term,  the  lace  is  to  tnd. 

"Bf  dalh'ering  the  persession  of  the  primeses  i 
ant!  (If mnndin;^'  the  rint  in  .i<lv:incL'.  the  laniilunl 
ius  complied  with  his  portion  of  the  contract 
On  the  other  hand,  the  lady  who  \%  the  lessee  has 
not  OOmpUed  with  her  portion  of  it  at  all'* 

Attorney  far  ilc-fi-ndant :  "In  whiil  respect,  yonr 
boitor,  ba3  she  not  complied  with  her  portion  of 
the  base?" 

Tlie  Court :  "  Why,  be  dying,  av  course  !  Judg- 
ment for  the  plaintiff  for  the  fall  amount  and 

cost" 


NOTES. 

The  remark  of  the  Supreme  Court  of  Minnesota 
in  StrtTcnson  v.  Chicago.  Milwaukee,  &:  St.  Paul 
Raiivay  Company,  51  N.  VV.  Rep.  610,  that  "  tlie 
(ndice  of  reading  fiom  the  hw'books  is  an 
hreediiigly  dadgenius  one,  and  should  not  be 
mdulgcd  in,"  was  perhaps  not  intended  to  be 
iiumorous.  But  unless  read  closely,  with  the 
mh)Kt-matler  before  the  court,  it  has  that  sound. 
We  know  from  experience  that  law-books  are 
often  dangt-ro'is,  for  many  a  practitioner  has  been 
hoisted  by  his  own  pcturil. 

Even  Lord  Oike  did  not  think  everything  in 
the  "  books "  w.is  law ;  for  to  his  treatise  on 
(Littleton's)  Laws  of  Engbnd  he  appends  the 
fcHuwing  :  — 

"  EpUogus  —  And  know,  my  son,  that  I  would  not 
have  tiiee  bdceve  that  all  which  I  have  said  in  these 
bookes  is  Jaw,  for  I  will  not  presume  to  take  this 
upoa  me.  fiat  of  those  things  that  are  not  law, 
isqoire  and  learnc  of  my  wise  mastexa  learned  in  the 
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(  )m  iii  tlif  [it'rnliar  [iro<lu(:ts  of  Washington  is 
the  colored  bwycr  wiio  liangs  around  the  police 
court.  A  big  majority  of  the  people  who  are 
brought  to  the  bar  of  that  tribunal  are  colored, 
snvs  rt  forrfspntident  of  the  St  Louis  "  Republic." 
I'nc  colored  lawyer  promptly  offers  t  <  go  to  the  res- 
cue of  the  colored  person  upon  whom  the  hand  of 
the  law  has  been  laiil.  lie  will  do  so  for  a  sum 
ranging  in  amount  horn  ten  cents  lo  t(  n  dollars. 
His  note  of  e.\ciiange  depends  upon  liie  state  of 
the  unfortunate  one's  exchequer.  Sometimes  the 
colored  lawyers  have  <juarrcls  among  thcm^cKis 
about  the  possession  of  clients.  Then  it  is  likely 
that  they  will  make  cliarges  against  each  other. 
To-day,  for  instance,  John  Young,  who  has  figured 
not  infre<iuent!v  as  nn  a<!\  rK  ntr.  was  on  trial  him 
self.  He  vvas  up  for  vagrancy.  Two  other  colored 
lawyers  were  the  witnesses  against  him.  They  gave 
him  a  very  picturesque  reputation,  and  said  tliat 
he  knew  nothing  of  law  whatever.  Tin  y  said  he 
was  a  "  voudoo  "  doctor.  His  legal  lore,  accord- 
ing to  their  testimony,  consisted  of  a  coon-foot 
and  a  rabbit-foot  These  "  authorltio he  carried 
in  his  fKDcket.  H«"  claims  that  by  rubbing  one  or 
the  other  on  a  prisoner's  neck,  he  can  generally 
secure  acquittal.  If,  however,  the  otTenoe  is  a 
pretty  serious  one.  he  calls  to  his  aid  his  whole 
bw  "  librarv . "  ITe  then  rnlis  the  nec  k  of  his 
client  with  lx)th  the  rabbit-foot  and  the  coun-foot. 
He  says  that  it  must  be  murder  in  the  first  degree 
to  withstand  the  potency  of  the  argument  of  the 
combined  rabbit-foot  and  coon-foot  He  has  been 
enjoying  a  very  lucrati\c  practice.  He  was  or- 
dered to  keep  away  from  the  court 


Wives  in  England  can  hardly  be  said  to  be 

"  worth  their  weight  in  gold,"  judging  from  the 
following  transactions  in  thai  kind  of  property 
reported  in  *'  All  the  N  ear  Round  "  :  — 

"in  1877  a  wife  was  sold  for  ;£4o;  and  what  is 
more  remarkable,  the  articles  of  sale  were  drawn  up 
and  >;i;:ned  at  a  solicitor's  oflirc,  the  money  paid,  and 
the  chattel  handed  over  with  all  the  gravity  o£  law. 

*'  In  the  course  of  a  county  court  case  at  Sheffield, 
in  .M.ay,  iS8t.  a  man  tianic-i!  !\Tooro  stated  that  he  was 
living  with  the  wife  of  one  of  his  friends,  and  that  he 
had  purchased  her  for  a  quart  of  beer.  This  trans- 
action was  brought  under  the  notice  of  the  Govern- 
ment by  Mr.  A.  M.  Sullivan,  who  requested  the 
Home  Secretary  to  take  measures  for  preventing 
audi  reprehensible  transactions.  This  had  no  effect, 
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evideaUy,  lot  since  that  time  many  sales  luve  been 
fccorded. 

'During;  the  iR-aring  of  a  school  board  case  in 
the  course  of  1881,.  at  Kipon,  a  woman  iniormed 
the  bench  that  she  bad  been  bought  tar  twenty* 
five  shillings,  and  had  assumed  the  name  ol  the 
purchaser. 

•*  At  Alfreton,  in  1882,  a  husband  aoM  his  rib  for  a 

glass  of  beer  in  a  public  house,  and  the  rll>  <^ladly 
deserted  her  legal  lord.  One  cannot  expect  a  wife 
for  leas  than  twopence  halfpenny. 

••  Two  years  after  this  a  hricklayer  at  I'cashnlme 
Greet!,  Yorkshire,  sold  his  wife  for  one  shilling  six- 
pence,— a  *  legal'  docament  being  drawn  up  to 
make  the  bargain  binding  on  all  sides. 

"In  the  •  Globe'  of  May  6,  1887,  there  appeared 
an  account  of  a  well'to^o  weaver  at  Burnley,  who 
was  charged  with  having  deserter!  his  wife  and  three 
children.  He  .-idmittcd  the  soft  ifi)(>eachment  at  once, 
but  urged  that,  in.ismuch  as  he  h.id  sold  the  whole 
family  to  aiiotiu  r  man  before  the  alU  '^'t-iI  desertion, 
he  be  attiuiitcd  of  all  responsiijiliiy  fi>t  iln-ir  main- 
tenance. It  was  nothing  to  htm  whetlu-i  their  pur- 
chaser provided  for  their  wants,  —  the  law  had  better 
see  to  that;  for  himself,  he  had  duly  received  tliree 
halfpence,  the  amount  of  the  purchase- money,  and 
there  his  interest  in  the  affair  began  and  ende<l. 

**  During  1889  a  paragraph  went  the  round  of  the 
pnpen,  to  the  effect  that  a  man  connected  with  a 
reUgfcnis  body  in  a  village  in  the  midland  counties 
had  diapoied  of  his  wife  for  tin  small  atm  of  one 
shUliqg," 


What 's  in  a  name  ? 

Ffom  a  cataloigue  of  law-books  advertised  to 
be  sold  at  auction  in  u  neighboring  town,  we 
make  the  following  extracts  of  titk--^  given  to  some 
of  the  publications  ottered  :  Story  on  Equitc  Juris 
Pradence,  Black  on  Tacts  Tides,  Bigelow's  on 
Forts,  Schouler's  I'crsonal,  Pichering's  Report, 
Stephen  on  Digest,  Ken's  Injuntions  Kquity. 

Onk  of  the  daily  papers  lately  stated  that  .1  Liw 
was  passed  in  1750  to  the  etTect  tlial  at  parties 
**  ladies  must  not  get  drunk  on  any  pretext  what- 
ever, and  gentlemen  not  before  nine  o'clo*-!;." 
We  think  we  have  heard  or  read  of  tliis  statute 
before.  It  is  damaging  circumstantial  evidence 
against  our  forefatheis  and  foreraodiers. — Lari- 

N«t€S. 


Sir  John  Thompson.  Minister  of  Justice  of 
Canada,  has  become  Prune  Minister  of  that  coun- 
try, in  succession  to  Sir  John  Abbott,  who  has  re- 


tired OH  account  of  ill  health.  (A  portrait  an<l 
sketch  of  the  distinguisited  Canadian  statesman 
appeared  in  the  "  Green  Beg"  for  March,  1891.) 
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Charles  Doc.  Waiver  of  Tort :  W  ni  A  Keener. 
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The  Green  Bag, 


Yale  I<«w  Journal  (Dec.  'ga). 

The  Moral  Right  to  Defend  the  Guilty :  Geo.  D. 
Watrous.  The  London  I'olice  Courts  ;  Geo.  P.  Inger- 
soU.  Needed  Kefovms  in  Municipal  Charters  and 
Government  t  Francis  W.  Treadway. 

The  Criminal  Law  Magazine  (Nov. 'ga). 

The  Criminal  Liability  of  a  Principal  for  the  Acts 
of  an  Agent,  I. :  Ardemua  Stewart. 

Cohimbta  Law  Timet  (Nov.  'ga)* 
Dictum  and  Decision:  Christopher  G.  Hedeman. 

Central  Law  Journal  (Dec.  a,  'ga). 

Public  Corporation  lionds :  Recitals  thereod  and 
their  Legal  Efiiect,  1. :  George  A.  Sanders. 

The  Conoaellor  (Nov.). 

Riparian  Rights  on  the  Shore  of  Nangable  Rivers; 
James  Rtcharda^  The  Rale  in  Hadley  k.  Baxendale : 
Frank  S.  Aogeli. 
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I'rotection  of  Naturalized  Citizens :  Prof.  Henry 
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Ex-Chaxcei.iajk  Ii^_sj,v.MiN'  Williamson,  a  dis- 
tinguished New  Jersey  lawyer,  died  in  Elizabeth, 
N.  J.,  December  2.  He  \va.s  born  in  1808.  and 
ramr  of  ;i  famo'is  Jersey  fr!nitl\.  Litlicr,  Is.\:u: 

H.  U  liiiamson,  having  twen  i-ederalist  iiovemoi 
of  New  Jetsey  from  iSt;  to  1829,  and  also  Chan- 
cellor. The  ex-C'hanccllor  began  his  studies  at 
Old  Nassau  H.iH,  now  Princeton  College,  and  ' 
graduated  witii  high  honursi  in  1827.  He  <iecided 
to  enter  the  legal  profession,  and  was  admitted  to 
the  bar  in  1S30,  and  was  made  a  coittisi  !lor  in 
He  rapidly  rose  in  his  profession,  and  was 
appointed  Prosecutor  of  the  P]eai>  for  Essex 
County,  which  p(»ition  be  held  with  marked  abil- 
ity for  se\eral  years.  In  1852  he  wns  rnnde  State 
Chancellor,  and  held  this  oAice  until  i860,  wiien 
he  resumed  the  practice  of  law.  He  had  been 
chief  counsel  for  the  Central  I^ilroad  Company  , 
since  its  inception,  and  w.is  also  co'invrl  for  the 
Lehigh  Valley  Company  and  the  Southern  New 
Jersey  Railroad.  As  a  constitutional  or  corpora- 
tion lawyer  he  had  no  superior  in  New  Jersey. 


In  )H)liii(  s  lie  was  a  strong  Jeflersoniaii  Dcinorrnt. 
ami  was  a  delegate -al-largc  to  the  Ciiarlestou  Con- 
vention of  i860.  He  was  also  a  delegate  to  the 
Peace  C'cinvention  at  W  ashington  in  1861.  and  was 
a  strong  Union  man  diirini;  the  Civil  \\':ir.  He 
came  withiti  a  few  votes  of  l)eing  elected  Umled 
States  Senator  in  1863. 

JiTsncE  John  R.  Sharpsitim,  of  the  California 

Snpn  me  Court,  died  December  28.  He  was  horn 
in  Ontario  County,  N.  Y.,  in  1823.  nnd  went  to 
Wisconsin  in  1847.  After  practicing  law  tor  several 
years  in  Sheboygan,  he  lemoved  to  Kenosha,  then 
known  a^  Soutliport.  where  he  was  elected  District 
Attorney  in  1850,  and  nicnilx-r  of  the  Wisconsin 
State  Senate  in  1851.  President  I'ierce  appointed 
him  United  States  District  Attorney  in  1853.  This 
necessitated  his  moving  to  Nfilw.mkce,  where  he- 
continued  to  reside  until  1S64.  He  was  appointed 
postmaster  of  Milwaukee  in  1857.  and  was  a  dele- 
gate to  tlu  National  Democratic  Convention  of 
i860,  which  met  in  Baltimore.  He  removed  to 
Sao  Francisco  in  1874,  and  practised  law  until 
elected  to  the  Cafiftwnia  Snpieme  Court  in  i88o>. 


BOOK  NOTICBS. 

Americak  Railroad  and  Corforation  Kkports. 

Being  a  rollc'  tinn  nf  the  current  decisions  of 
I  he  courts  of  bst  resort  in  the  United  States 
pertaining  to  the  law  of  Railroads,  Private  and 
MunirifKil  Corjwrations,  including  the  law  of 
InsuraiK  r.  n.inkiiif;,  <':>.rrirr-,  Tclei,'rn[-)!i  nnd 
Telephone  Companies,  Building  and  Loan  Asso- 
ciations, etc.  Edited  and  annotated  by  Jumn 
Lewis.  Vol.  V.  E.  II.  Myers  &  Co.,  Chicago. 
189a.  Law  sheep.  $4.50. 

This  series  ot "  Reports  "is  of  especial  intcnst  and 
value  to  corijoration  lawyers,  and  to  them  we  rec- 
ommend it  as  containing  very  full  reports  of  cases 
supplemented  i)y  numerous  and  exhaustive  annota 
tions  by  Mr.  Lewis-  in  the  present  volume  one  hun- 
dred and  fif  ^  cases,  covering  decisions  in  ahnost 
erery  State,  are  reported. 

American  Siaixtte  Law.  Vol.  XL  An  ana- 
lytical and  compound  Digest  of  the  Statutes  of 
all  the  States  and  Territories  relating  to  Gen- 
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«nl  and  Business  and  Private  Corporations  in 
fcrce  July  I,  1^92.    By  FRFi>r(ur  jFsirr  Stim 
sns.  The  Boston  Hook  (.  onipany,  Boston,  1H92. 
Law  sheep.  $6. 50  net. 

Some  six  years  ago  .Mr.  istimson  gave  u»  the  tirst 
roliime  of  "  American  Statute  Law,**  which  covered 

thos«  statutes  of  .ill  tfu*  States  and  Territories  relat- 
to  coastitutions,  persons,  and  property.  The 
voric  was  at  once  reeofpiiaed  Ity  the  profession  as  of 

the  qrc.itcst  value  to  tfie  jiractitioncr,  nnri  one  which 
deserved  to  rank  among  the  most  important  contri- 
iMdons  to  legal  Klerature. 

The  present  volume,  which  treats  nf  rnrporntion«;. 
is  in  some  respects  of  even  greater  value  ai.il  impiu- 
ttaoe  than  that  which  preceded  it.  The  corporation 
intefrs!<  of  ;!iis  cf>iintry  are  enormous,  and  the  litiga- 
tion concerning  tliem  nccupies  a  great  portion  of  the 
attention  of  our  courts.  .A  work  therefore  giving  a 
ilear.  concise,  and  rcliiilite  syii'>psis  of  the  public 
sututes  of  this  country  hearing  upon  this  important 
iWerest  must  be  of  incalculable  value  and  convenience 
10  the  practising  lawyer  and  to  the  general  public  as 
Mil.  The  ta.sk  of  compilation  and  the  digesting  of 
the  laws  of  all  our  States  and  Territories  is  a  hercu- 
kao  one  ;  but  if  Mr.  Stimson  has  been  as  successful 
io  this  present  volume  as  he  was  in  the  first,  and  we 
Kave  DO  doubt  that  he  has.  his  work  will  long  stand 
ai  a  monument  of  careful,  painstaliing,  and  discrimi- 
aaling  labor. 

fos'CH  H\K'  >>F  Cu  iKORviA.  Histoty,  Ancc- 
doteii,  and  keniiniscences.  By  ChiCAR  T.  Shuck, 
of  the  San  Fnmcbco  Bar,  1892.  M.  Reuben, 
San  Francisco,  Cal.  Cloth.  $5.00. 

The  Bench  and  Bar  of  California  have  contained 

nuny  distinguished  mt-n.    Surh   nnmcs  as  E-   D.  | 
Baiier.  Hall  .McAllister,  Ogden  Hoffman,  and  Ste-  1 
pliea  J.  Field  have  a  national  reputation,  and  the  pro- 
{e-.sion  through) >iu  ''k  country  feels  an  i^to^t■^t  in 
tile  liMttory  01  their  career.    In  the  work  before  us  I 
Mr.  Shuck  has  gathered  a  vast  amount  of  interesting 
makrial  concerninfj  the  leaders  of  t!i.    Cilif  rnia 
Bench  and  liar,  and  in  his  biographical  sketches  has 
inteKpersed  manyamtisinf;  anecdotes.   The  result  is  < 
.1  rcm.irkalily  entertaining  bo<>k.  nrif!  fine  %v!iit  h  every 
kt^cr  of  ihb.  kind  of  legal  literature  will  desire  to 
pottCM.   We  are  tempted  to  give  extracts  from  the 
"i.»r»y  uijod  things  the  work  contains,  but  we  do  not 
wiiit  to  inar  the  pleasure  the  reader  will  experience 
•hen  he  peruses  this  work 

Tuf  Sk  kCTARv's  MxN'i  Ai  :  .\  ("nnijimdium  of 
Kurnis.  Itistrttctioti,  and  Legal  fniunnation  for 
Seoctaries  of  Coqmrations,  with  cxtractti  from, 


and  references  to,  the  judicial  decisions  oi  the 
Conrts  of  Last  Rcsorl  .is  to  thf  qualifications, 
rights,  and  duties  of  stockholders,  dircilors, 
officers,  etc.  Second  edition,  revised  and  en 
larged.  By  W.  .\.  Carney.  Published  by 
W.  A.  Carney,  Santa  Paula,  California,  189a. 
Cloth,  ii.50. 

This  little  volume  contains  1  de  il  of  v,i?i!.ilile  infor- 
mation for  all  persons  connected  with  corporations, 
whether  as  officers  or  itockhoiders.  To  secretaries  of 

corporations,  tn  whom  it  is  especi.illy  .iflfirt-^scd.  it  will 
prove  ol  great  assist.mce.  The  numerous  form.s 
given  will  save  the  experienced  much  time  and 
labor.  Till-  bonk  is  t.T;tefn:!v  .jnttrn  up.  and  .should 
meet  with  a  welcome  from  those  tor  whom  it  is  par- 
ticularly designed. 

Thk  American  Siatk  Rei'Drts,  containing  the 
cases  of  gcncnU  value  and  authority  decided  in 
the  courts  of  last  resort  of  the  severat  States. 

.Sclcrtcd.  reported,  and  annotated  by  \. 
Freeman.  Vol. XXVI I.  Bancroft- Whitney  Com- 
pany, San  Francisco,  1892.  Law  sheep.  $4.00, 
net 

We  cannot  .idd  .iiiythin<;  lo  wiiat  we  have  here- 
tofire  s.iiil  of  ihi.s  excellent  series  of  Reports.  Admi* 
rable  .selections  and  exhaustive  annotations  make 
these  volumes  of  ^reat  value  to  (he  practisinj;  lawyer. 
The  present  volume  cont.iins  r.ises  deci<;cil  in  tin- 
courts  of  Californi.i,  (>eorgia,  Kansa.s.  .Mi.><souri. 
Nebraska,  New  Jersey.  .\cw  York,  I'ennsylvania. 
Rhode  Island.  South  Cartdina,  Texas,  and  Wisconsin. 

Thk  MissiNi;  \T\N'  By  Mary  K.  I'.  H\rh. 
Lee  A:  .Sheparti,  iioston,  1892.    I'apcr.  5octs. 

The  Inver  of  mystery  will  find  all  that  he  can  de 
sire  in  this  extraordinary  talc.  Hypnotism,  mistaken 
identity,  a  woman  with  enitnild  hair  and  another 
woman  with  .1  rr ni;irk:ilile  olfactory  sense,  nre  called 
into  |)la_v  m  shi^  «(»rkin<i  out  oi  the  plot  :  and  il  is  ccr 
taiidy  a  !;rcat  relief  to  the  reader  when  tiu-  nivslerv 
is  finally  solved,  and  it  ts  really  determined  who  is 
who. 

The  Inns  dp  roi  Rr  and  Ciiancerv.  By  W.  J. 
I,oniF..  B.  .\..  F  .S.  A.  With  illtistntions  b\ 
Herbert  Railton.  Macmillan  \'  Co.,  New 
York,  1893.  $7.50. 

In  this  superb  volume  Mr.  Loftie  gives  a  most 
interesting  account  of  the  origin,  the  architecture. 
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and  the  reminiscences  of  these  world  tamed  aliidinx 
places  of  the  legal  profession.  The  Inns  ot  Court! 
What  memories  and  aisociatkms  ctaster  arouad  these 
.incicnt  structures,  some  of  which  date  back  seven 
centuries !  To  the  American  as  weU  as  to  die  Eng- 
lish lawjrer  ttwjp  possess  a  charm  beloofing  to  no 
otfier  aifdlltectural  monuments.  This  volume  is 
beantifiil  ia  cwy  respect,  and  as  a  specimen  of  the 


iKKik  nnkiT's  art  is  i  pcrfrt  i  ^ii\x\.  The  illustrations 
are  notable  for  their  fine  execution,  and  many  of  the 
full-page  plates  are  alone  worth  the  price  of  the  book. 

I'hc  jjcneral  reader  as  well  as  the  lawyer  w  ll  finrl 
much  to  delight  him  in  this  worlc.  No  more  accept- 
able or  apfMvpriate  gift  for  a  practitioner  6r  student 

at  law  could  hv.  found  than  this  noble  volume,  and 
happy  indeed  will  b«  the  possessor  thereof. 
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vu. 

SIR  HENRY  HAWKINS. 


A  NGING  Arry,"'  as  the  criminal  classes 
feelingly  describe  the  subject  of  the 
present  sketch,  was  born  at  Hitchin  in  1817, 
and  was  educated  at  Bedford  School.  He 
was  called  to  the  bar  of  the  Middle  Temple 
in  1 843,  and  joined  the  Home  Circuit.  The 
embryo  stage  <d  his  advocacy  was  soon  over, 
and  he  entered  upon  a  career  more  varied 
in  its  incidents  and  more  striking  in  its  vic- 
tories than  that  of  any  contemporary  lawyer. 
In  1847  we  find  him  acting  as  junior  to  Sir 
Frederick  Thesiger  in  the  successful  prose- 
cution of  Richard  Dunn,  a  briefless  and  im- 
pecunious barrister  who  had  pestered  the 
wealthy  Miss  Burdett  Coutts  with  love, 
poetry,  and  demands  for  money,  for  a 
nnmber  of  years  and  had  at  length  brought 
himself  within  the  meshes  of  the  criminal 
law  by  committing  perjury  in  an  affidavit. 
In  1855  Sir  John  Dean  Taul,  William  Stra- 
banp  and  William  Makin  Bates  were  indicted 
for  having  illegally  converted  to  their  own 
use  certain  securities  belon^njr  to  their 
clients.  Hawkins,  in  conjunction  with  Ser- 
jeant Byles,  d^ended  Faul ;  but  his  efforts 
were  fruitless,  and  all  the  prisoners  were 
convicted.  In  1858  he  took  silk.  Three  of 
his  best  briefs  were  political :  he  was  engaged 
in  the  defence  of  Pollard,  indicted  for  having 
defiranded  Prince  Louis  Napoleon,  but  bad 
to  content  himself  with  the  honor  of  having 
cross-examined  the  comin<T  Emperor  of 
France ;  he  was  counsel  for  Mr.  W  H. 
Smith  when  his  seat  was  contested  by  the 
Liberals  of  Westminster;  and  he  shared  in 
$ 


the  triumph  of  Edwin  James  in  securing  the 
acquittal  of  Simon  Bernard,  who  was  tried 
for  participation  in  the  plot  of  Orsini.  In 
1863  Hawkins  was  counsel  along  with  Rovill 
—  afterwards  Chief-Justice  —  in  the  abortive 
proceedings  that  arose  out  of  the  forgeries 
committed  by  Mr.  Roupdl,  M.  P.  for  Lam* 
beth.  In  1865  he  stood  for  I'lm staple  in 
the  Liberal  interest,  but  without  success. 
Four  years  later  he  was  matched  against 
Coleridge,  Q.  C,  in  the  famous  Saurin  ». 
Starr  case,  already  noticed  in  our  sketch  of 
the  Lord  Chief-Justice,  —  and  displayed  his 
wonderful  gifts  of  cross-examination  at  the 
expense  of  Miss  Saurin.  It  was,  however, 
in  the  notorious  Ticbborne  trials  that  Mr. 
Hawkins  firmly  established  his  reputation 
as  the  foremost  cross-examiner  in  the  world. 
From  the  point  of  view  of  legal  biography 
there  are  only  four  features  of  permanent 
interest  and  importance  in  those  causes 
calibres,  —  Dr.  Kenealy's  unhappy  break- 
down ;  Mr.  Coleridge's  conspicuous  failure  to 
crush  the  claimant  in  the  long  struggle  that 
took  place  between  ihem ;  Lord  Cockbom's 
summing  up,  which  it  is  now  superfluous  to 
praise  ;  and  the  cross-examinations  of  Baigent 
and  Carter  by  Mr.  Hawkins.  The  Reports 
of  the  Tichborne  Trials  are  accessible  to  all 
students,  and  we  refer  to  their  pages  in 
justification  of  the  place  that  we  have  as- 
signed to  the  cross  examinations  of  Mr. 
Hawkins, — justice  cannot  he  done  to  them 
in  a  pricis.  In  1874  Hawkins  appeared  for 
the  petitioner  in  the  Frederick  Legitimacy 


58 


The  Green  Bag. 


suit,  and  won  his  case  against  a  singularly 
strong  and  numerous  array  of  opposing  ad- 
vocates. In  the  following  year  lie  was 
equally  successful  as  counsel  for  Miss  Sug- 
dcn  in  the  suit  that  she  brought  for  the  pur- 
pose of  establishing  by  secondary  evidence 
the  great  Lord  Chancellor's  will.  In  No- 
vember, 1876,  Mr.  Justice  Blackburn  was 
elevated  to  the  House  of  Lords,  and  Mr. 
Hawkins  succeeded  him  in  the  Queen's 
Bench.  A  few  days  later  he  was  transferred 
to  the  Court  of  Exchequer.  As  a  matter  of 
cour.se,  knighthood  followed  his  promotion. 
Sir  Henry  Hawkins  is  now  a  Justice  of  the 
Queen's  Bench  Division.  He  is  not  a  great 
lawyer,  —  a  facetious  counsel  once  observed 
that  he  always  found  it  an  effective  argument 
in  opening  an  appeal  case  before  the  Lords 
Justices  to  say.  "  My  Lords,  this   is  an 


api^eal   from  a  juilgment   of  Mr.  Justice 
Hawkins."    But  Sir  Henry  Hawkins  has  a 
variety  of.  mental  gifts  which  great  lawyers 
do  not  always  possess.    He  sees  through  a 
case  at  once.     He  can  read  the  character  of 
a  witness  almost  before  a  word  of  his  evi- 
dence has  been  uttered.    He  keeps  his  cause 
list  habitually  under  control.    His  power  of 
exposition  —  especially  at  nisi  priiis  —  is 
now,  since  the  death  of  Baron  Huddleston, 
unique  ;  and  he  never  either  wastes  or  per- 
mits any  officer  of  his  court  to  waste  a 
moment  of  the   public  time.    .Sir  Henry 
Hawkins  loves  the  Turf,  —  he  was  for  many 
years  standing  counsel  to  the  Jockey  Club, 
—  and  he  may  be  seen,  after  the  labors  of 
the  day  are  over,  walking  in  the  Park,  with 
a  favorite  terrier  as  his  companion. 


THE  M.A.KTER  OK  THK  ROLLS. 


William 
Baliol  Brett, 
Lord  Esher, 
the  Master  of 
the  Rolls,  is 
the  son  of  the 
i<ev.  Joseph 
George  Brett, 
of  Ranelagh, 
Chelsea.  He 
was  called  to 
the  Bar  of  Lin- 
coln's Inn  in 
1846.  Partly 
through  pow- 


LOKD  ESHKK. 


erful  family  in- 
fluence, but 

chiefly  by  his  own  inherent  ability,  he 
rapidly  acquired  a  large  practice  both  in 
London  and  on  the  Northern  Circuit.  I'Vom 
1866  to  1868  he  sat  in  the  House  of  Com- 
mons as  Conservative  M.  P.  for  Helston. 
In  1S68  he  was  appointed  .Solicitor-Cieneral. 
.Shortly  afterwards,  he  was  made  a  Justice 
of  the  Court  of  Cf)mmon  Pleas,  where  he 
remained  for  seven  years.     In   1876  he 


became  a  Lord  Justice  of  the  Court  of  Ap- 
peal, and  in  1883  he  succeeded  the  famous 
Jesse!  as  Master  of  the  Rolls.  When  I^rd 
Salisbury  first  became  Prime  Minister  of 
Kngland  in  1885.  it  was  confidently  believed 
in  legal  circles  that  Sir  Baliol  Brett  would  be 
made  Chancellor,  and  he  was  openly  con- 
gratulated in  the  Middle  Temple  Hall  on  his 
coming  promotion.  But  the  coveted  prize 
went  to  .Sir  Hardinge  Giffard,  and  the  Master 
of  the  Rolls  was  raised  to  the  peerage  instead 
of  to  the  woolsack. 

Lord  Ksher's  judicial  characteristics  may 
be  summed  up  as  follows.  His  mind  is 
singularly  detached  and  independent,  and  he 
not  unfrequently  dis.sents  from  the  judgment 
of  the  majority  of  the  Court  of  Appeal. 
American  lawyers  are  no  doubt  familiar  with 
two  recent  instances  of  this,  —  Thomas 
Quatermaine  ( iS  Q.  B.  D.  685)  and  Vagliano 
V.  The  Bank  of  England  (23  Q.  li.  D.  243). 
He  never  allows  an  argument  with  which  he 
disagrees  to  proceetl  without  interruption, 
but  keeps  up  a  running  and  caustic  com- 
mentary on  the  observations  of  the  counsel 
supporting  it.    He  abhors  prolixity  or  any- 
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thing  that  smacks  of  pedantry  with  his  whole 

heart ;  he  very  seldom  lets  fall  any  obiter 
dkiij,  and  his  decisions  are  never  unduly 
expanded  by  any  historical  retrospects  or 
jrinlosophical  discussions.  This  will  be  evi- 
dent to  any  one  who  compares  his  judgment 


in  Finlay  v,  Chirney  (20  Q.  B.  D.  494)  with 

that  of  Lord  Justice  Howen  in  the  same  case. 
The  Master  of  the  Rolls  is,  by  virtue  of  these 
idiosyncrasies,  a  pillar  of  strength  to  the 
High  Court  of  Justice^  i|nd  an  ornament  to 
the  House  of  Peers. 


LORD  JUSTICE  BOWEN. 


Sir  Charles 
Synge  Chris- 
topher Bowen 
is  the  eldest 
son  of  the  Rev. 
Chris  top  her 
Bowen  of  Win- 
chester.Hants. 
He  was  born 
in  1835,  was 
educated  at 
Rugby,  and  at 
Baltid  Col- 
lege, Oxford, 
where  he  car- 
ried   off  the 

Hertford  Scholarship,  the  Ireland  Scholar- 
ship, and  the  Arnold  Prize  Essay,  and  was 

admitted  to  the  llir  of  Lincoln's  Inn  on 
Jan.  26,  1 86 1.  In  1870  he  was  appointed 
Junior  Truck  Commissioner.  From  1871  to 
1879  he  held  the  office  of  Recorder  of  Pen- 
zance, and  also  the  more  lucrative  post  of 
Treasury  Common  Law  "  devil."  He  was 
Junior  to  Hawkins  in  the  Tichbonir  prnse 
cution,  but  speedily  surpassed  his  icader  in 
the  race  for  promotion.  From  1879  to  1882 
he  was  a  Justice  of  the  Queen's  Bench 


LORD  JUSTICX  BOWEN. 


Division.  In  May,  1882,  he  was  made  a 
Lord  Justice  of  the  Court  of  Appeal.  His 
health  is  somewhat  precariorus,  and  it  is  pos- 
sible that  he  may  never  accept  the  prefer- 
ment which  would  be  so  readily  accorded  to 
him.  and  of  which  he  is  .so  eminently  worthv. 
Every  educated  Englishman  is  proud  of  the 
name  of  Lord  Justice  Bowen ;  and  the  legal 
profession  glory  in  his  comparative  youthful- 
ness,  his  splendid  culture,  his  courtesy,  his 
dignity,  and  his  jjcrfect  mastery  of  the  his- 
tory, the  theory,  and  the  practice  of  the  law. 
Sometimes,  when  the  puisne  judges  are 
away  on  circuit,  he  returns  to  his  old  seat  in 
the  Queen's  liench  Division  and- hears  com- 
mon law  actions  once  again.  How  the 
cause  list  mdts  in  his  e]q)erienced  hands  f 
Speculative  actions  are  dismissed;  family 
quarrels  are  compromised;  questions  of 
account  are  promptly  sent  to  the  Official 
Referee.  Lord  Justice  Bowen  must  be 
studied  in  the  Law  Reports.  His  judgments 
are  a  veritable  Field  of  the  Cloth  of  Gold. 
He  has  written  a  brochure  on  the  Alabama 
case,  a  transt.'ition  of  Virgil  into  l-jiglish 
verse,  and  an  admirable  chapter  on  the 
progress  of  the  law  in  "The  Victorian 
Era." 
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PRACTICAL  TESTS  IN  BVIDSNCE. 

IV. 

Bv  iKviMG  Browns. 
PHOTOGRAPHS  —  CfirnHnual, 


A PHOTOGRAPH  of  a  defendant,  taken 
shortly  before  his  arrest,  is  adnis- 
stble  to  show  his  appearance  then  as  com- 
pared with  his  appearance  at  the  time  of  the 
trial,  he  having  g'""^^''!  ^  miisr^che  and  other- 
wise changed  his  appearance  in  the  mean 
time.  State  v.  Ell  wood  (R.  I.),  24  Atl.  Rep. 
782. 

The  Supreme  Court  of  Illinois,  in  Cleve- 
land, etc.  Ry.  Co.  v.  Monaghan,  30  N.  E. 
Rep.  871,  observed  :  — 

"  It  is  also  urged,  as  a  ground  of  reversal,  that 
the  trial  oooit  refined  to  admit  in  evidence  certain 

photographic  views  of  the  locality  where  the  acci- 
dent occurred,  and  its  surroundings.  There  are 
authorities  which  hold  that  photographs  may  be 
received  in  evidence,  under  ocvtain  ctreamstances, 
to  assist  the  jury  in  understanding  the  case,  pro- 
vided they  are  verified  by  proof  as  tteirig  true 
representations  of  the  subject  In  the  present 
case  each  photograph  was  taken  two  months  after 
the  accident  occurred,  by  a  merchant,  who  was  a 
mere  amateur  photographer,  and  had  never  visited 
the  scene  of  the  occunence  before  he  took  the 
photogiaphs.  One  of  the  material  questions  was 
whether  or  not  the  vif-w  of  the  train  whicli  killed 
the  deceased  was  ubstructed  by  box  cars  then 
standing  on  a  side  track,  and  bf  other  objects 
near  the  crossing.  The  pictures  taken  were  not 
of  the  situation  as  it  existed  on  the  day  of  the  in- 
jury, but  as  it  was  two  months  after  the  ir^ury. 
At  the  hktter  date  other  box  can  had  been  placed 
upon  the  track,  and  the  leaves  had  fallen  from  the 
trees.  The  p.irty  taking  the  pictures  did  not  know 
whether  the  objects  arranged  for  his  ias])ection 
were  of  the  same  sue,  dimensions,  height,  etc.,  as 
those  which  were  there  two  months  before,  or 
whether  they  occupied  the  same  position  Under 
these  circumstances,  we  cannot  say  that  tlie  court 
bek>w  acted  arbitrarily  in  lefiising  to  receive  the 
photograph';  in  evidence.  The  preliminnry  ques- 
tions of  fact  as  to  the  verification  of  the  pictures  is 


addressed  to  the  discretion  ol  the  trial  judge,  and 
his  decision  thereon  is  not  subject  to  exception. 

Blair  v.  Pelham,  118  Mass.  430;  HoUenbeck  9. 
Rowley,  8  Allen,  473;  Randall  -'.  Chase,  133 
Mass.  210;  Locke  r.  Railroad  Co.,  46  Iowa,  109  ; 
Ruloffv.  People,  45  N.  Y.  sij.  The  exclusion 
of  the  photographs  could  not  have  done  the  de- 
fendant any  injury,  as  the  court  permitted  it  to 
introduce  a  colored  plat  or  diagram,  which  showed 
the  situation  of  the  main  and  side  tracks,  of  the 
highway  and  crossing,  nf  'he  ditches  on  the  sides 
of  the  highway,  and  of  the  buildings  and  other 
objects  at  the  place  where  the  accident  happened." 

The  Supreme  Court  of  Florida,  in  Ortiz  v. 
State,  II  S.  W.  Rep.  613,  observed:  — 

"  The  admissibility  ot  a  map  or  diagram  or  pic- 
ture, proved  to  be  a  oonect  repvesentation  of  the 

physical  objects  as  to  which  testimony  is  offered, 
or  to  the  extent  that  it  is  so  proved,  for  the  use  of 
witnesses  in  explaining  their  testimony  and  to 
end)le  the  juiy  lo  tindentand  the  case  more  per- 
fectly, whether  such  map,  diagram,  or  picture  be 

j  made  solely  by  the  hand  of  man  or  through  the 

,  agency  of  photography,  Is  affirmed  in  Adams  v. 

\  State,  28  Fla.  511,  and  authorities  there  cited. 

f  See  also  2  Rice.  Ev.  c.  52.  Conceding  that  coun- 
sel's purpose  was  to  use  the  photograph  not  as 
independent  evidence^  but  for  auxiliary  purposes 
indicated  above,  or  in  other  words,  in  connection 
with  other  evidence  to  enable  the  jury  to  under- 
stand and  apply  it,  still  we  are  satisfied  that  no 
eiioi  was  committed  by  the  judge  in  excluding 
this  picture.  Whether  or  not  these  pictures  are 
proved  to  be  true  representations  are  questions  to 
be  decided,  at  least  primarily,  by  the  trial  judge, 
(Blair  v.  Pelham,  1 18  Mass.  420) ;  and  it  is  cer- 
tainly not  shown  th.it  he  h.is  emd  in  this  case. 
The  misrepresentation  as  to  the  tree  affects  the 
very  spot  of  the  homicide,  bringing  the  limbs  of 
the  tree  against  the  house  or  veranda,  right  where 
it  ornirrcd.  We  are,  moreover,  entirely  s.itisfied 
that  this  picture  could  have  been  of  no  assistance 
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t'j  ihe  jury  in  tlie  case,  but  would  have  served 
rather  as  an  agency  of  confusion.  The  correct- 
ness of  the  diagram  introduced  by  the  State,  as 
cxphiaed  by  the  draughtsman,  is  undisputed,  and 

affonled  as  full  aid  as  could  be  deemed  neressary 
to  a  dear  understanding  of  the  oral  tcsttimony." 

That  photography  can  lie  in  respect  to 

land-jcape  as  well  as  portraiture,  is  evident 
from  an  incident  on  the  Tichborne  trial  A 
photograph  was  exhibited  of  ft  |^ce  called 
"the  grotto,"  the  scene  of  alleged  miscon- 
duct between  the  claimant  and  his  cousin, 
Miss  Doughty.  As  the  Chief-Justice  said,  it 
re[H^csented  the  grotto  to  be  a  spelnnca  or 
cave,  a  most  retired  and  private  spot,  whereas 
in  fact  it  was  nothing  but  a  path,  about  one 
hundred  feet  long,  shadowed  by  trees,  with 
a  public  wav  on  one  side  and  a  public  towinc;- 
paih  on  the  other.    The  Chief-Justice  and 

Justice  Lush  both  visited  the  place,  and  the 
former  said:  **  I  never  was  more  astonished 

in  my  life,  after  having  seen  the  photnt::raph 
which  was  exhibited  to  us  ;"  and  the  latter 
said,  "  I  never  supposed  a  photograph  would 
have  so  disguised  a  place.*'  It  turned  out 
that  the  picture  had  been  executed  under 
the  direction  of  a  member  of  Parliament  who 
had  bet  i,6oo  on  the  claimant's  identity  with 
Roger  Tichborne,  and  figured  as  one  of  his 
OMst  prominent  supporters.  See  More's 
"  Famous  Trials,"  p.  i66. 

In  People  v.  Mullcr,  32  Hun,  ^CX),  an  in- 
dictment for  selling  an  obscene  photograph, 
the  photograph  in  question  was  exhibited  to 
the  jury ;  but  other  similar  photographs,  of- 
fered to  show  the  extent  to  which  the  busi- 
ness (if  sellinf^  photographs  of  nude  females 
had  been  tolerated  by  the  public  authorities, 
were  excluded. 

Photographs  of  the  putative  father  and  the 
illegitimate  child  are  not  inadmis^iible,  but 
are  of  but  little  weight.  Re  Jessup's  Estate, 
6L  R.  A. 

In  People  v.  Jackson,  il  N.  Y.  362,  by 

consent  of  defendant,  a  photograph  of  the 
scene  of  the  homicide  was  put  in  evidence. 
A  witness  who  was  present  when  the  photo- 
graph was  taken,  and  who  saw  part  of  the 


affray  from  a  neighboring  window,  placed 
three  persons  in  the  highway  to  represent 
the  positions  of  the  defendant  and  two  others 
at  the  time  of  the  affray.  His  testimony  as 
to  that  fact  was  held  admiAible. 

In  Cowley  7'.  People,  83  N.  Y.  464  ;  38 
Am.  Rep.  46.},  an  indictment  ap;ainst  the 
clerical  superintendent  of  an  asylum  called 
"  Shepherd's  Fold,"  for  starving  one  of  the 
lambs,  photographs  were  held  admissible 
showing  the  appearance  of  the  lamb  when 
rescued  from  the  ungentle  shcplicrd's  hands 
and  his  appearance  in  his  normal  condition 
of  avoirdupois  on  entering  the  fold.  And  so 
to  show  the  appearance  of  the  plaintid's  back 
three  days  after  an  assault  and  battery.  Red- 
din  T'.  Gates,  52  Iowa,  213. 

In  his  brief  in  Corcoran  v.  Village  of  Peeks- 
kill,  108  N.  Y.  151,  commenting  on  the  ad- 
mission in  evidence  of  a  photograph  showing 
a  repair  of  defective  premises  made  after  an 
accident,  Mr.  J.  D.  McMahon  said  it  "  was 
far  more  suggestive  and  forcible  than  the 
oral  testimony  which  the  court  declared  to 
be  incompetent,  and  it  illustrates  the  lines 
of  Horace :  — 

-  Segnius  irritant  animos  demitia  per  avrem, 

Quam  qux-  sunt  oculis  subject*  fidelibos.* " 

Which  being  literally  inlcri^reted  means:  — 
"  A  donkey's  eyes  are  sharper  than  his  ears." 

The  whole  passage  was  quoted  by  the 
court  in  Wariick  v.  White,  76  N  Y.  179. 
Mr.  Conington's  translation  may  perhaps  be 
considered  more  degant  than  mine:—' 

"  A  thing  when  heard,  remember,  strikes  less  keen 
On  the  spectator's  miod  than  when 't  is  seen." 

Unreliability  of  Photof^raphs.  —  In  his 
brief  in  Walsh  r.  People.  88  N.  Y.  45''^-  ^r. 
A.  M.  Dailey  thus  protested  against  the  dis- 
trict attorney's  exhibiting  to  the  jury,  in  his 
opening,  a  photograph  of  the  young  woman, 

:  the  victim  of  the  homicide  for  which  the 

j  prisoner  was  on  trial :  — 

"  The  poorest  observer  of  human  nature  will 

itcU  us  that  the  most  exalted  mind  is  the  const.int 
subject  of  impressions,  made  at  the  instant  that  the 
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eye  ratrhes  a  glimpse  or  the  ear  a  sound.  No 
man  looks  at  the  face  of  another  without  imme- 
diate impressions,  either  fiivorable  or  unfiivorable, 
being  formed.  It  is  a  part  of  our  nature  to  read 
rhararter  fro:n  ihe  form  of  the  head  and  the  facial 
expression,  it  is  a  gift  possessed  by  the  brute  ere-  ! 
ation  as  well  as  by  mankind  A  dog  will  take  to  a 
kindly  face,  and  show  his  teeth  at,  or  fly  from,  a 
vi(  lotts  one.  He  will  nften  fight  a  tramp,  but  fawn 
at  liic  feet  of  a  man  who  carries  in  his  person  an 
air  of  lespectabOity.  We  instinctively  torn  away 
from  Iiuin.m  deformity,  and  are  ill  at  ease  in  the 
presence  of  a  face  brazened  by  vice.  We  shun 
the  presence  of  a  man  whose  face  denotes  that 
brutal  passion  ctHitrols  his  actions.  And  it  is  not 
until  trm',  licttcr  nature  has  been  corrupted  by 
sin  tliut  lie  feels  at  home  in  the  habitations  of  the 
wicked.  The  reverse  of  the  preceding  remarks  is 
also  true  when  the  impressions  ate  pleasing,  lake 
a  face  tliat  iiuli<;atL>,  rLfincmcnt,  p'lnty,  an«l  virtue, 
and  impressiuas  come  like  sunlight  to  the  heart, 
and  we  carry  them  away  and  dwell  upon  them 
with  benefit  to  ourselves ;  for  whatever  a  man  sees 
thai  impresses  him  as  pure  anrl  nol>le,  purifK-s  and 
ennobles  his  whole  nature.  Pictures  are  the  rep- 
lesentations  of  realltyt  but  seldom  convey  so  oor- 
fect  an  impression  of  the  characteristics  of  the 
original  as  the  original  would  if  pre';ent.  Photo- 
graphs of  persons  adorn  our  homes  anil  grace 
|daces  of  the  highest  art  The  subject,  paittculatly 
if  a  lady,  adorns  herself  with  whatever  she  can  ob- 
tain that  may  tend  to  add  a  charm  to  her  natural  i 
attractions. .  She  arranges  her  toilet  with  consum-  I 
mate  skin,  and  puts  on  her  sweetest  smile  to  in<  | 
crease  the  beauty  of  her  person.  The  artist  ' 
himself,  by  long  experience,  has  learned  to  place 
his  subject  in  the  exact  position  where  deformities, 
if  any,  will  be  concealed,  and  the  most  harmonious 
expression  will  he  obtainetl.  When  the  first  im- 
pression appears  the  sitter  is  astonished  to  find 
that  the  camera  has  reproduced  every  freckle,  ever)- 
wrinkle  around  the  eye,  and  every  furrow  upon  the 
brow.  She  is  (lisjileafsed.  '  Rut  wait,'  says  the  ■ 
artist,  '  until  it  is  linished  ;  those  will  all  come  out 
in  the  drea^ng.'  And  they  dff  tome  out.  He  care* 
fally  expunges  the  freckles,  wrinkles,  and  folTOWS. 
He  darkens  the  hair  and  pencils  the  eyebrows,  and 
traces  eyelashes  where  they  never  grew.  From 
this  negative  be  now  reprints  and  glosses  up  the 
picture.  His  sitter  is  delighted.  She  did  not  know 
abe  was  so  good-looking,  nor  did  any  one  else,  it 


may  look  something  like  the  original,  but  it  flnt- 
ters,  and  hence  is  pleasing,  and  is  distributed 
among  iriends  and  admirers,  to  fnoduce  a  pleasing 
efTcct  and  favorable  impression  upon  whomsoever 
shall  see  it.    The  picture  in  question  most  un- 
doubtedly was  not  an  exception  to  the  general 
class  of  photographs.  The  picture  was  thrust  in 
the  faces  of  the  jury  because  it  would  impress 
them  that  a  beautiful,  innocent  young  girl  had  bef;i 
rutlile&sly  stabbed  to  the  heart  by  the  defendant  > 
and  this  at  the  very  outset  of  the  trial  roused  a 
dangerous  prejudice  in  the  minds  of  the  jury 
against  him.     They  looked  upon  a  picture  of 
youth,  innocence,  and  loveliness,  and  as  it  were, 
gaaed  upon  tiie  very  bosom  into  which  was  plunged 
a  wicked  knife.    They  were  roused  from  the  \*cry 
depths  of  their  souU  with  indignation.  They 
could  not  foi^et  that  picture  if  they  would.  It 
mattered  little  after  that  what  evidence  was  pro- 
duced to  show  that  the  prisoner's  mind  was  un- 
balanced and  crazed  until  he  was  an  unfeeling 
madman.  That  fiice  and  form  roused  their  feeU 
ings,  pity,  and  vengeance  at  one  and  the  same 
time,  and  they  could  not.  would  not.  and  did  not 
Slop  to  consider  the  question  whether  one  so  beau- 
tifiil  and  young  couM  have  been  so  inhumanly  killed 
by  any  but  a  madman.    If  it  was  a  competent 
and  proper  thing  for  the  prosecutor  to  present 
this  picture  to  the  jury,  he  could  with  the  same 
proprie^  have  embalmed  her  body,  encaaed  it  in 
a  box,  and  at  the  opening  of  his  address  have  ex- 
posed the  corpse  to  the  jury,"  etc 

Then  follows  Antony's  speech  over  Cae- 
sar's body,  Mr.  Wal.sh  labored  under  the 
misfortune  of  having  killed  too  good-look- 
ing a  girl  or  one  who  had  too  adroit  a 
photographer. 

The  misrepresenting  capabilities  of  photo- 
graphs have  been  vividly  set  forth  in  London 
Tit- Bits,  as  follows  :  — 

"The  writer  has  often  been  asked  whether 
photography  can  lie.  I  he  lact  that  it  now  plays 
an  important  part  in  life  renders  the  questkm 
lather  a  serious  nne.  and  one  that  I  am  certain 
manv  would  like  to  liave  answered.  Well,  then, 
photography  can  he  and  be  bad  enough  to  bring  a 
blush  to  the  cheek  of  the  worthiest  discqile  of 
.Ananias.  The  wonderful  strides  made  by  pho- 
tography duhng  the  past  few  years  have  not  only 
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enabled  men  to  achieve  ^rcal  things  bv  it-  aid,  little  <listance  away  to  receile  far  away  in  the  back- 
bat  it  ha^  aUo  UDlortunately  assisted  uthen>  to  ground.  The  writer  had  in  ins  possession  a  j^ho- 
deceive  and  deintid  th«ir  fellow-cieaturea.  Pko-  j  tograph  of  a  man  playing  chess  with  hhnself  and 
u^phy  assists  the  forger  in  so  closely  imitating  looking  on  at  the  game.  There  were  of  course 
Ixink-noti  as  to  deceive  the  most  experieni  ed  :  three  fiynres  in  the  jucture,  bm  all  ol  the  same 
but  It  also  assists  the  scientist  to  detect  tliese  lor-  |  person,  in  ditterent  positions.  1  iie  writer  used  to 
genes,  and  in  some  cases  has  aided  justice  to  dis*  |  do  something  similar  to  this  in  making  long  pano- 
cover  the  olfender.  An  amusing  case  ai)i>eared  ramie  views.  A  little  slit  runs  along  the  sensitive 
some  time  ago  in  one  of  the  law  courts.  It  was  a  plate  and  makes  the  ex|K)snre,  and  it  was  quite 
dispute  between  two  persons  aboM  a  wall.  The  ,  "possible  to  include  the  same  person  in  the  picture 
plaintiff  complained  that  the  defendant's  wall  ob-  j  in  a  dozen  different  places  and  in  different  atti- 
strtK  ted  the  light  to  which  he  had  a  right.  De-  tudes.  Hy  phutuuraphing  three  persons  arranged 
fendant  denied  the  charge.  The  most  amusing  ^  between  two  mirrors  placed  in  a  position  thus  (A), 
part  of  the  case,  however,  was  when  the  complain-  a  photograph  will  be  produced  of  thousands  and 
ant  handed  tlw  judge  some  photographs  of  the  i  thousands  of  persons  crowded  together.  Spirit 
obstructing  wall,  and  the  judge  observed  that  it  phot()gra)>iiy  i^  another  form  of  dercptinn.  Pho- 
was  evident  from  them  that  the  wall  certainly  did  tographs  are  made  of  a  sitter  with  a  figure  leaning 
obstruct  the  light  and  was  apparently  of  unneces-  I  over  him.  The  figure  retires  when  half  the  expo> 
sary  height  and  size.  Then  up  rose  the  counsel  j  sure  is  over,  and  thus  has  a  misty,  weird  appear- 
for  the  defendant,  and  with  a  smile  handed  the  ance  in  the  picture.  By  composite  photography 
learned  judge  his  photograph  of  the  same  wall,  almost  anything  can  be  done.  This  is  accom- 
Inihe  first  set  of  photographs  the  wall  was  of  im-  j  plished  by  cutting  out  diflierent  parts  of  several 
nense  size,  towering  above  all  the  winds ;  in  the  photographs,  arranging  them  togetlier  and  repho 
second,  however,  it  was  of  lilijiutinn  dimensions,  a  tf)graphing  them.  The  society  lady,  wlicn  she 
inost  insiguiiicant  thing,  unworthy  of  any  dispute,  goes  to  her  photographer,  would  be  horrified  if 
Now  these  different  effects  can  all  be  brought  j  she  were  to  see  her  portrait  as  it  is  first  produced 
about  by  using  lenses  of  different  angles, — that  is  to  by  photography.  The  negative  is,  however,  placed 
say,  lenses  which  collect  or  throw  a  more  or  less  in  the  hands  of  the  retouching  artist,  whose  duty 
amount  of  view  on  a  plate  of  given  dimensions,  it  is  to  take  out  all  the  wrinkles,  spots,  and 
A  wide^^ngle  lens  is  one  that  includes  a  kit  of  view  |  Uotclies  in  the  hot,  make  the  nsouth  a  little 
in  a  picture,  and  n<  the  angle  is  a  long  way  «liffercnt  smaller,  the  eyes  brighter,  and  perhaps  the  eye- 
to  that  of  the  human  eye,  the  picture  in  no  way  brows  a  bit  darker,  and  the  nose  a  bit  shorter, 
gwes  a  correct  representation  of  the  scene.  !  Large  lumps  are  then  carved  out  of  die  waist,  and 
Readers  should  beware  of  house  agents'  photo*  I  the  figtire  otherwise  imiMfOved.  When  the  finished 
gnphb  of  the  houses  and  property  they  have  for  portrait  is  handed  over  to  her  ladyship,  she  is 
disposal,  i'hey  are  nearly  all  taken  with  a  wide-  .  charmed  with  it  Perhaps  the  appearance  is  not 
aa^  lens.  With  such  an  instrument  it  is  possible  exactly  the  same  as  that  shown  by  her  ]o(dttng> 
to  make  a  small  Ixmdon  back  garden  resemble  a  I  glass ;  but  she  consoles  herself  with  the  reflection 
hrge  open  p-irk.  The  reason  is  that  it  causes  all  that  iihotography  cannot  lie,  —  oh,  dear  no ; 
objects  near  at  hand  to  appear  large,  and  those  a  ,  im|jossil>le  !  " 
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GRAY'S  INN. 


By  DeNNMS  \\.  DOUIHWAITE. 


DURING  the  five  centuries  of  its  existence 
as  an  Inn  of  Court,  Gray's  Inn  has 
contrived  to  gather  no  small  store  of  local 
history.  The  gates  which  guard  It  on  all 
sides  from  the  city  life  without  have  done 
more  than  preserve  its  quietude  and  repose. 
They  have  kept  within  them  customs  cen- 
turies old,  while  outside  every  year  brought 
its  change  of  fashion.  The  step  from  Hol- 
born  under  the  old 
gateway  (where 
once  stood  the  shop 
of  Jacob  Tonson, 
Pope's  publisher), 
takes  us  at  once 
into  a  world  full  of 
quaint  habit  and 
ancient  custom. 
Here  the  sixteenth 
century  treads  hard 
on  the  heels  of  the 
nineteenth,  and  in 
many  ways  still 
holds  its  pride  of 
place. 

Gray's  Inn  was 
originally  the  man- 
or of  the  Greys  of 
Wilton,  from  whom 

it  takes  its  name.  The  exact  date  of  its 
foundation  as  an  Inn  of  Court  is  not  known. 
Hut  we  can  at  once  step  back  to  1 3 1 1 ,  at 
which  time  the  Inn  can  boast  of  a  Bencher 
—  one  Ralphe  Andrew  —  whose  pedigree  is 
preserved  in  the  Harleian  Manuscript.  This 
brings  the  foundation  back  to  at  most  13CO, 
for  even  in  those  days  it  took  time  to  make 
a  Bencher.  Having  achieved  such  a  respec- 
table antiquity,  and  having  satisfied  ourselves 
that  no  other  Inn  can  establish  a  longer 
pedigree,  we  can  afford  to  rest  content. 

It  is  worth  noticing  that  the  same  doubt 
hangs  over  the  date  of  foundation  of  all  four 


SOUTH  SQUARE. 


Inns  of  Court.  Now  and  again  some  writer 
whose  zeal  on  behalf  of  his  Inn  outran  his 
love  of  strict  accuracy  has  proved  to  his  own 
sali-sfaction  the  priority  of  one  or  other  of 
them.  But  the  jealous  eye  of  a  sister  has 
always  found  a  flaw  in  the  pedigree;  and  the 
Inns  are  to-day,  as  they  were  in  the  time  of 
Elizabeth,  "  the  four  equal  and  honourable 
Societies  of  the  Inns  of  Court." 

Much  the  same 
doubt  exists  as  to 
the  exact  date  at 
which  the  various 
buildings  were 
erected.  Dugdale 
tells  us  that  in  1551 
the  old  "  Hall  was 
sciled  with  fifty- 
four  yards  of  wain.s- 
coat  at  2s.  a  yard  ;  " 
and  in  1556  every 
fellow  of  the  House 
was  mulcted  ac- 
cording to  his 
standing  to  pay  for 
the  cost  of  its  res- 
t  oration.  Mr. 
Douthwaite,*  the 
mo<lern  chronicler 
of  the  Inn,  puts  the  building  of  the  hall  in 
the  reign  of  Mary ;  and  certainly  it  could  be 
no  later  than  this. 

It  is  a  handsome  building,  the  interior 
richly  panelled,  and  with  a  finely  carved 
screen  at  one  end  said  to  be  the  gift  of  Queen 
Elizabeth  to  the  Society.  Above  this  is  a 
gallery  from  which  the  same  Queen  witnessed 
many  of  the  Masques  performed  in  Hall 
during  her  reign.  But  its  chief  interest  as  a 
shrine  for  the  literary  pilgrim  lies  in  the  fact 
that  it  is  one  of  the  two  buildings  now  rc- 

'  Gr.iy's  Inn:  its  History  and  Associations  London: 
Kccvcs  &  Turner,  iSSfi 
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maining  in  which  plays  of  Shakspeare  were 
performed  during  his  lifetime,  the  other 
being  the  Middle  Temple  Hall. 

In  early  days  the  life  of  a  law  student  en- 
tailed a  much  closer  attendance  at  an  Inn  of 
Court  than  is  necessary  to-day.  His  Inn 
was  to  the  "apprentice  "  a  resident  University, 
where  his  manners  were  to  be  formed,  his 
morals  strengthened,  and  his  youth  preserved 
(to  quote  Fortescue) 
"  from  every  conta- 
gion of  Vice."  It  is 
to  be  presumed  that 
he  was  also  to  be 
taught  a  little  law, 
though  the  fact  is 
not  emphasized. 

The  intending  stu- 
dent had  first  to  prove 
himself  "  a  gentleman 
of  blood  and  of  perfect 
descent  "  He  had  then 
to  serve  a  novitiate  of 
two  years  in  one  of 
the  Inns  of  Chancery, 
of  which  Gray's  Inn 
had  two  attached  to 
itself.  —  Staple  Inn 
and  Barnard's  Inn. 

Once  admitted,  stu- 
dents were  under  the 
absolute  control  of  the 
governing  body  of 
Benchers.  They  or- 
dered their  incomings 

and  their  outgoings,  forbade  them  to  be  out  of 
their  houses  after  six  o'clock  at  night,  and 
issued  many  other  orders  which  must  have 
vexed  grievously  the  hearts  of  the  lighter 
spirits  of  the  community.  Dandyism  would 
seem  to  have  been  held  in  special  abhorrence. 
In  1557  it  was  ordered  that  henceforth  no 
student  should  "  wear  in  his  doublet  or  hose 
any  light  colours  except  scarlets  or  crimsons." 
Double  cuffs,  white  jerkyns,  velvet  shoes, 
and  other  vanities  were  laid  under  a  like  ban  ; 
and  the  ukase  ended  with  the  command  that 
"  under  penalty  of  forty  shillings  should  any 
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student  wear  a  beard  of  above  three  weeks' 
growing." 

One  can  picture  the  heart-burnings  with 
which  this  order  was  received.  How  sadly 
must  many  a  gallant  whose  beard  had  been 
the  delight  of  his  "ladyc"  and  the  despair 
of  his  companions  view  once  again  his  hair- 
less chin!  Bacon  was  admitted  as  a  student 
but  one  year  after  the  issue  of  this  fiat.  Was 

it  any  memory  of  his 
own  evil  case  that  in- 
spired Cressida's  la- 
ment for  Troilus,  — 

"  .Mas,  poor  chin  !    M.iny  a 
wart  is  richer  " ? 

We  commend  the  idea 
to  the  Baconian  con- 
troversialist seeking  a 
sign.  Moreover,  some 
mediaeval  Esau  might 
in  three  weeks  raise 
a  really  creditable  cov- 
ering, while  smoother 
Jacobs,  even  with  the 
most  assiduous  atten- 
tion, could  only  show 
"  a  little  wool,  as  much 
as  an  unripe  peach 
doth  wear.'"  Verily, 
those  were  hard  times 
and  rigorous  ! 

For  other  rules 
there  may  have  been 
more  rea.son.  "  No 
laundres.ses  or  women  called  victualers  under 
forty  years  of  age,  shall  after  this  time  come 
into  the  chambers  of  the  gentlemen  of  this 
House,"  said  the  Benchers  in  1610,  evidently 
fearing  the  influence  of  more  youthful  Hebes 
on  the  hearts  of  their  young  charges.  The 
climax  seems  to  have  been  reached  in  1667, 
when  we  learn  from  Pepys  that  the  worm 
turned,  and  that  the  Barristers  and  Students 
of  Gray's  Inn  rose  in  rebellion  against  the 
Benchers.  Why  they  did  so.  history  telleth 
not ;  but  we  love  them  the  better  for  it.  and 
may  trust  that  they  gained  their  end. 
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But  we  cannot  deny  the  Benchers  the 
merit  of  consistency.  The  old  Knights 
Templars  used»  in  a  spirit  of  false  ccononiy,  to 

make  one  horse  carry  two  of  their  number, 
and  were  supposed  to  prove  their  humility 
by  so  doing.  Either  for  an  example  to  their 
younger  brethren,  or  by  reason  of  the  very 
limited  accommodation,  the  Benchers  of 
Gray's  Inn  went  a  step  farther,  ami  were 
wont  to  "  sleep  double.  "  Dugdale  is  our 
witness  that  in  1530  Sir  Thomas  Nevill 
wrote  to  the  Benchers  that  he  "  would  accept 
of  Mr.  Attorney-General  [Sir  Christopher 
Hales]  to  be  his  Bedfellow."  And  Mr. 
Attorney  was  graciously  pleased  to  accept 
the  invitation  and  his  share  of  bed. 

Their  imitation  of  Templarian  abstinence 
iJifl  not  end  here.  The  Reader  in  Divinity 
^an  office  recruited  from  among  the  Bench- 
ers) was  not  allowed  to  marry,  and  for  some 
years  this  self-denying  ordinance  extended  to 
every  rank  save  that  of  Steward,  Chief  Butler, 
and  Cook, 

The  reason  for  it  is  not  given.    Possibly  it 


may  have  been  the  same  as  that  given  for 
the  enforced  celibacy  of  the  veigers  of  St. 
Paul's  Cathcdrnl ;  namely, "  because  having  a 
wife  is  a  troublesome  and  disturbing  affair, 
.  .  .  and  because  no  man  can  serve  two 
masters,  the  vergers  are  to  be  either  bache* 
lors  or  to  give  up  their  wives."  It  may  be 
well  to  add  that  the  Gray's  Inn  Reader  was 
not  allowed  this  lax  alternativL-, 

In  spite  of  all  these  stringent  rules  the 
Students  had  their  diversions.  During  the 
reigns  of  Elizabeth  and  James  the  Masques 
and  Revels  held  by  the  Inns  of  Court  were 
amongst  the  most  fashionable  entertainments 
of  London.  Great  sums  of  money  were 
spent  on  their  production,  schools  of  dancing 
were  establashed  in  the  Inn  to  perfect  the 
performers,  and  the  most  ingenious  wits  of 
the  Society  were  engaged  for  months  before- 
hand to  devise  "  new  and  startling  eflRect*.*' 

The  intrinsic  worth  of  these  productions  is, 
as  a  rule,  small.  But  occasionally,  when  a 
master-hand  such  as  Beaumont  was  used, 
or  when  a  budding  genius  rose  from  among 
the  students,  the  compositions  reach  a  high 
standard  of  merit.  It  is  believed  that  Bacon 
him  self  was  sole  or  joint  author  of  more  than 
one  of  these.   As  a  young  student  he,  with 
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Facdmile  of  m  Tidcet  at  Adninkii  to      MtiqM  at 
Gny's  Inn  on  PcIk  a,  itta. 

two  others,  designed  the  dumb  shows  in  an 
I  entertainment  called  "The  Misfortunes  of 
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Arthur"  which  was  performed  before  the 
Queen.  He  is  said  to  "have  spared  no  time 
in  setting  forth  and  furnishing  "a  Masque 
which  Beaumont  wrote  for  the  Inn  in  1613; 
and  more  than  one  libretto  is  dedicated  to 
his  name.  But  the  authorship  of  most  of 
these  Masques  is  shrouded  in  mystery,  and 
much  has  to  be  left  to  conjecture.  Not  once 
but  often  one  catches  a  line,  a  thought,  or  an 
epigram  that  would 
seem  to  have  strayed 
from  the  famous  Es- 
says. Many  times  the 
characters  speak  Ba- 
con's thoughts  in  Ba- 
con's way.  But  such 
intrinsic  evidence  is 
too  slender  to  stand 
alone ;  and,  alas  !  pla- 
giarism was  not  un- 
known even  then. 

On  one  occasion 
Gray's  Inn  kept  up 
their  revels  for  three 
weeks.  They  elected 
a  Prince  of  Purpoole, 
and  gave  him  a  most 
F>ortentous  list  of  ad- 
ditional titles,  a  court, 
an  army,  and  (it  is  to  be 
hoped)  an  exchequer 
fitted  to  his  needs  and 
dignity.  The  Prince 
held  his  mimic  court 
each   day,  at  which 


!      In  1614  the  Gentlemen  of  Gray's  Inn  per- 
formed the  Masque  of  Flowers  at  Whitehall 
,  before  King  James  I.    The  occasion  was  the 
marriage  of  the  famous  (or  rather  infamous  ) 
Countess  of  Somerset.    The  Masque  was 
j  again  performed  in  1887  in  Gray's  Inn  Hall 
I  to  celebrate  the  Queen's  Jubilee.    It  was  a 
very  happy  idea,  —  this  of  doing  homage  to 
Victoria  in  the  fashion  of  Elizabeth.    A  few 

interpolations  were 
made,  but  the  per- 
formance was  virtu- 
ally the  same  as  that 
of  three  hundred  years 
ago.  One  change 
must  be  noticed.  The 
Benchers,  in  whose 
eyes  celibacy  was  the 
highest  ornament,  and 
who  had  forbidden  the 
presence  of  the  fair 
sex  in  their  chapel, 
would  be  hardly  likely 
to  suffer  it  in  the 
green  room,  and  the 
Jacobean  students  had 
themselves  to  take  the 
parts  of  the  ladies  of 
the  cast.  Tempora 
mutant ur!  The  Vic- 
torian student  is  wiser 
in  his  generation,  and 
enlisted  a  bevy  of  his 
fair  friends,  who  lent 
to  the  representation 
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speeches  were  delivered  by  his  coun.sellors,  ,  much  of  its  beauty  and  grace, 
containing  an  amount  of  hard  logic  tmd 
common-sense  most  unfitted  to  the  occasion. 
"  Grand  Nights"  were  also  held  in  Hall,  and 
at  the  first  of  these  was  performed  "  the 
Comedy  of  Krrors  (like  to  Plautus  his  Mc- 
nechmus)."  Here  we  have  the  earliest  men- 
tion of  Shakspeare's  play  on  which  rests  the 
claim  mentioned  above.  The  Prince  of  Pur- 
poole afterwards  took  his  court  to  Queen 
Elizabeth  at  Greenwich,  and  held  a  tourna- 
ment for  the  amusement  of  his  "Sister- 
Sovereign." 


Nowadays  these  junketings  have  disap- 
peared. A  Masque  is  a  thing  only  to  be 
thought  of  on  so  special  an  occasion  as  a 
Jubilee.  The  passion  for  dancing  and  pos- 
turing is  gone  with  "  the  dancing  chancellor," 
the  doublets  and  the  hose,  the  rapiers  and 
ribbons.  The  age  of  broadcloth  is  come ;  and 
the  modern  student  has  the  mien  of  a  Lord 
Chancellor,  and  takes  his  pleasures  as  sadly 
as  any  .Saxon  of  them  all. 

It  may  be.  of  course,  that  in  the  seclusion 
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of  his  own  chambers  he  may  unbend  and  trusted  the  task  of  laying  out  the  gardens 

emulate  the    genial   "  Traddles  "   himself,  which  are  still  in  existence. —  an  oasis  of  trees 

Like  "  Traddles"  he  may  vary  the  monotony  and    flowers  in  a  desert  of  dismal  brick, 

of  reading  law  by  playing  "  Puss  in  the  Here  Bacon  talked  with  Raleigh  just  before 

Corner"  with  such  ladies  of  his  acquaintance  that  hopeless,  visionary  voyage  in  search  of 

as  he  can  induce  to  join  him.    But  among  El  Dorado.    Here  he  spent  many  an  hour  in 


his  kind,  and  at  the  functions  of  his  Inn, 
he  is  far  better-behaved  and  by  that,  per- 
haps, less  interesting  than  his  Elizabethan 
predecessor. 

It  is  on  Grand  Days,   

especially,   that  one 
sees  traces  of  the  old 
customs  lingering  in 
the  lap  of  the  present 
era.     Now,  as  then, 
the  grace-cup  before 
the  meal,  and  the  lov- 
ing-cup at  its  conclu- 
sion, are  passed  from 
hand  to  hand,  from 
the   senior  Bencher 
to  the  junior  student. 
Still  do  they  drink  the 
single  toast  to  "  the 
glorious,   pious,  and 
immortal  memory  of 
good  Queen  Bess  ;  " 
and  still,  we  suppose, 
when  the  tables  are 
cleared   and  the 
Benchers  discreetly 
withdrawn,    do  the 
members,    in  some 
sort,  atone  for  the 

melancholy  lack  of  excitement  and  romance 
in  a  student's  life  to-day. 

Gibbon  tells  us  that  he  sought  inspiration 
for  his  awe-inspiring  history  under  a  broken 
column  of  the  Capitol.  Surely,  if  old  associa- 
tions count  for  anything  at  all,  Macaulay's 
New  Zcalander  (if  he  be  of  a  literary  bent) 
would  do  well  to  write  his  *'  Decline  and  Fall  " 
within  the  ruins  of  the  old  Inn.  Gascoigne  j 
and  Thomas  Cromwell,  Burleigh  and  Bacon, 
arc  among  its  old  alumni.  The  last,  espe- 
cially, had  an  affection  for  the  place  which  1 
only  ended  at  his  death.    To  him  was  en-  | 
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the  heyday  of  his  fame,  and  here  he  re- 
turned, in  the  winter  of  his  life,  a  lonely, 
disappointed  man. 

In    the    days  of 
Charles  II.  all  fashion- 
able London  flocked 
to  Gray's   Inn  Gar- 
dens to  see  •  and  be 
seen.  Gossipy  Pepys, 
that  prince  of  small- 
beer  chroniclers,  came 
on  Sundays  with  his 
wife  "  to  observe  the 
fashions  of  the  ladies, 
because  of  my  wife's 
making  some  clothes." 
Here,    too,   the  old 
reprobate  came  "  all 
alone,  and  with  great 
pleasure   seeing  the 
fine  ladies  walk."  It 
was    to    Gray's  Inn 
walks  that  Sir  Roger 
de  Coverley  repaired 
"  to  clear  his  pipes 
in  good  air,"  and  to 
deliver   his  opinions 
on  Church  and  State 
and  Prince  Eugene. 
There  is  a  certain  literary  halo  hanging 
round    the  dingy   staircases   and  gloomy 
chambers.    Dr.  Johnson  had  rooms  in  the 
Inn,  —  probably  in  South  Square.  Thence, 
doubtless,  he  emerged  to  do  battle  with  the 
luckless  Osborne,  who  had  his  bookseller's 
shop  under  Gray's  Inn  gateway.  Goldsmith 
stayed  in  the  Inn  for  a  time,  while  away  from 
the  care  of  Mrs.  Fleming,  that  best  of  land- 
ladies.   At  No.  8  South  Square,  Macaulay 
stayed  for  fifteen  years  while  in  the  zenith 
of  his  fame. 

Poets  the  Inn  has  had  galore.  Chapman, 
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Samuel  Butler,  and  Souihey  are  among  the 
best  ot  them.  Even  the  boukseller  s  shop 
under  Holborn  Gateway  has  had  an  eventful 
history.  Bacon's  publisher  occupied  it  for  a 
time.  Osborne,  chiefly  notable  for  the 
thrashing  he  received  at  the  hands  of  Dr. 
Johnson,  is  its  next  famous  tenant.  Lastly, 
Jacob  Tonson  — Pope's  "left-legged  Jacob  " 
and  Dryden's  worst  enemy  —  lived  and 
thrived  there,  and  brought  an  army  of  literary 
giants  to  his  little  back-shop. 

Not  every  one  is  agreed  as  to  the  present 
attractions  of  the  Inn.  Dickens  calls  it  *'  one 
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of  the  most  depressing  institutions  known  to 
I  the  children  of  men."    But  wc  prefer  to  end 
I  with  Hawthorne's  words  in  mind.  Strange 
I  it  is,  be  says,  "  to  pass  under  one  of  these 
archways,  and  find  yourself  transported  from 
the  jumble,  rush,  tumult,  uproar,  as  of  ;m 
age  of  week-days  condensed  into  the  present 
hour,  into  what  seems  an  eternal  Sabbath. 
It  is  very  strange  to  find  so  much  of  ancient 
i  quietude  right  in  the  monster  city's  very 
jaws,  .  .  .  which,  yet  in  all  these  ages,  it 
shall  not  digest  and  convert  into  the  same 
substance  as  the  rest  of  its  busy  streets." 
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Bt  Alberi  Cuw  ion  AmjcoARTH,  0/  the  Baltimore  Bar. 


AMONG  the  many  tendencies  ihat  our 
age  is  clc'vclojjiii£?,  pos-^ibly  none  is 
more  dcplorablr  or  alarming  than  ihe  fami- 
itanty  with  crime  m  all  its  protean  forms  that 
chaFacierizes  the  people  of  our  time.  The 
schoolboy  on  the  corner  can  generally  give 
a  more  lucid  description  of  the  circumstances 
connected  with  the  latest  murder  than  he 
can  of  the  position  of  Brazil.  The  girls  keep 
themselves  equally  well  informed  concerning 
all  the  social  scandals  of  the  day.  If  an 
illicit  amour  of  Lady  Dun  raven  with  Lord 
Dinsntore  has  been  exposed  by  some  inad- 
vertence, nine  times  out  of  ten,  the  pupils  of 
the  various  female  schools  will  be  in  pos- 
session of  the  minutiae.  When  such  facts 
obtrude  themselves  upon  popular  attention, 
the  e.xtremcly  serious  question  presents  itself, 
What  shall  be  done  to  abate  this  already 
great  and  growing  evil?  Disclaiming  any 
idea  of  a  catholicon,  and  without  makin<x 
prcten5ions  to  exhaustive  treatment,  it  niii^ht 
be  remarked  that  the  object  in  question 
would  be  immensely  promoted  by  the  intro- 
duction of  at  least  two  reforms. 

Possibly,  of  all  institntions  in  a  city,  none 
brings  the  inhabitants  thereof  into  more 
direct  contact  with  criminality  of  all  sorts 
than  does '  its  criminal  tribunal  Here  as- 
semble the  youth  as  well  as  adults,  and  all 
alike  drink  in  tales  of  the  most  disgusting 
viieness  with  ap|>arent  avidity.  Now,  in  the 
1»EC  majority  of  our  municipalities  the 
realest  precautions  are  exercised,  and 
properly  so,  against  physical  contagion.  If 
a  person  has  smallpox  or  other  infectious 
disease,  he  is  immediately  despatched  to  the 
isolated  ward  in  some  pest  hospital.  No 
•fords,  indeed,  could  express  the  condcmna- 
lif^n  That  would  be  visited  upon  the  officials, 
were  these  functionaries  to  parade  such 
pstients  among  persons,  who  might  be  inoc- 
ulated with  this  malady.   The  public  are 


alwa)  s  and  rigidly  excluded  from  such  places. 
While  thus  recognizing  the  ])ropricty  of  the 
conduct  ado[)ted  in  regard  to  phy.sical 
disease,  is  it,  therefore,  the  part  ol  wi&dom 
to  adopt  just  the  opposite  policy  in  regard 
to  moral  (the  worst  of  all)  contagion  ?  No 
matter  what  may  be  our  opinion  on  the 
query  as  thus  propounded,  a  moment's  re- . 
flection  will  demonstrate  that  the  conduct 
ordinarily  approved  justifies  the  accusation 
herein  made.  A  concrete  illustration  imll 
make  this  evident.  A  gambler,  let  us  say, 
forms  an  attachment  for  some  scarlet  woman 
of  his  acquaintance  The  pair  b^n  to  live 
together.  A  third  party  intervenes*  and  this 
brief  tragedy  closes  with  a  homicide.  Now 
the  case  is  ready  to  be  placed  on  the  boards 
for  the  edihcation  of  the  populace.  The  law 
of  the  land  guarantees  the  accused  a  trial. 
The  time  is  fixed.  When  the  day  arrives, 
the  murderer  is  produced  in  court.  On  the 
bench  sits  the  judge.  There  are  the  neces- 
sary court  attaches.  Yonder  are  the  jury  in 
their  box.  At  the  trial<table  are  the  attor- 
neys. Beside  them  is  seated  the  prisoner, 
and  possibly  the  members  of  his  family,  if 
they  still  cling  to  him.  But  these  individuals, 
are  not  all.  Outside  of  the  rail,  and  fre- 
quently inside  of  it,  is  a  laige  audience,  who 
are  in  no  way  interested  or  connected  with 
the  trial  except  by  idle  curiosity.  Hnw 
large  this  constituency  is,  only  persons  com- 
pelled to  attend  thn  tribunal  know.  And 
as  a  rule,  it  should  be  further  stated  that  the 
viler,  the  more  obscene,  the  matters  offered 
in  evidence,  the  more  popidar  the  case  be- 
comes. Now,  it  certainly  requires  no  cft'ori 
of  the  imagination  to  be  convinced  what  an 
irreparable  injury  such  proceedings  inflict 
upon  any  community.  W'lun  the  profes- 
sional duty  of  the  writer  has  rompelled  him 
to  attend  the  sessions  of  iliis  court,  he  has 
frequently  noticed  mere  children,  sometimes 
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of  both  sexes,  drinking  witb  the  greatest 
eagerness  at  this  exhaustless  river  of  conta- 
minatioa.  Such  then  is  the  evil,  such  the 
problem  that  con^nts  us.  Concerning  the 
remedy,  of  course;  diflferent  minds  wilt  differ 
as  to  details.  But  as  the  main  point,  no 
lalitude  exists  for  diticrence  of  opinion 
among  well-disposed  persons.  Certain  it  is, 
that  this  court  was  never  intended  to  sup|)l\ 
the  place  of  the  Roman  circus  or  the  f^ladia- 
torial  shows.  With  little  or  no  Iicsitation, 
therefore,  the  writer  contends  that  all  such 
tribunals  should  be  closed  to  the  public. 
Only  those  directly  interested  in  the  prisoner 
at  bar  should  bfe  admitted,  and  these  only 
on  the  presentation  of  a  ticket  to  be  procured 
from  the  office  of  the  State  s  Attorney,  or 
from  some  reputable,  responsible  person. 

Having  thus  deprived  this  hydra  of  one 
of  his  many  heaib,  we  devote  our  attention 
to  another,  —  the  report  of  criminal  proceed- 
ings in  the  secular  press.  The  detrimental 
influence  upon  the  reader  of  these  detailed 
statements  of  the  most  revot^ng  offences 
can  scarcely  be  calculated.  Those  dailies 
that  offend  in  this  particular  attempt  to  jus- 
tify their  conduct  on  the  ground,  however, 
tiiat  these  items  make  a  paper  spicy,  and 
they  further  allege  that  people  like  a  paper 
containing  "newsy"  articles  of  this  descrip- 
tion. 'I'hat  such  assertion  is  partially  true, 
cannot  be  successfully  denied ;  that  it  is 
absolutely  veracious,  few  will  admit,  for  all 
right-thinking  persons  agree  in  expressing 
intense  disp^ust  and  disapprobation  when 
this  vile  stuft'  is  spread  before  them  as  news. 
The  press  has  been  inhibited  by  law  from 
publishing  details  of  executions,  and  it  seems 
that  this  prohibition  might  be  extende<l  in 
many  other  respects  to  the  pronounced  ad- 
vantage of  the  populace.  It  is  a  matter  of 
common  notoriety  that  the  reading  of  many 
persons  is  confined  exclusively  to  the  news- 
paper. Its  opinions,  therefore,  become  their 
opinions.  Their  memories  are  simply  store- 
houses for  its  statements.    And  if  the  wel- 


fare of  a  state  really  depend  upon  the  moral 
qualities  of  its  citizens,  then  it  suiclv  be- 
hooves the  public  authorities  and  lawmakers 
U»  be  very  careful  what  is  spread  before  the 
public,  for  now,  as  always, '  as  a  man  think- 
eth,  so  he  is.'     Reference  is  made  at  this 
time  to  papers  usually  styled  reputable.  For 
journals,  papers,  and  magazines  of  the  h'olice 
Gazette  stamp,  which  contain  nothing  except 
unadulterated  vUeness,  there  seems  to  be  no 
excuse  whatever  for  tolerating  either  their 
existence  or  sale.    On  the  other  hand,  rea- 
sons, both  valid  and  cogent,  exist  for  their 
absolute  suppression  under  suitable  pen- 
alties. 

Another  count  in  the  indictment  against 
such  publications  is  that  they  constitute  an 
even  more  effective  educator  in  crime  than 
does  the  criminal  tribunal  itself.  The  num- 
her  o(  persons  who  can  crowd  into  a  court- 
room is,  of  course,  restricted  by  the  space 
available.  But  no  such  limitations  are  im- 
posed upon  the  press.  Newspapers  find 
their  way  into  thousands  of  homes, —  the 
best  in  common  with  the  most  degraded. 
In  the  columns  of  such,  the  embryonic 
criminal  often  finds  a  competent  instructor. 
Here  he  frequently  reads  of  the  commission 
of  atrocious  crimes.  He  instantly  perceives 
what  errors  caused  the  detection  of  the  cul- 
prit. He  sees  also  the  weak  points  in  the 
efforts  of  the  perpetrator  to  escape  the  just 
punishment  of  his  deed.  When  he  is  in  a 
similar  porition,  he  determines,  therefore,  to 
avoid  such  fatal  mistakes.  At  last,  his  time 
does  come.  Then  the  designs  thus  formed 
are  carried  into  execution,  and  frequently, 
in  consequence,  the  efforts  of  the  police  to 
apprehend  the  offender  are  utterly  futile.  A 
corrupt  press  and  public  criminal  proceedings 
have  produced  their  legitimate  progeny,  —  a 
race  of  criminals,  a  frustration  of  justice. 
And  thus  is  fulfilled  in  our  day  and  geneia- 
tion  the  saying  that  is  written,  "  He  that 
sovveth  to  the  wind  shall  for  a  harvest  reap 
the  whirlwind." 
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SOME  JERSEY 

"  TTOW  would  you  obtain  possession  of  an 
estate  when  the  tenant  for  life  holds 

over  ?  "  is  a  question  often  put  to  law  students 
about  Jersey  City.  The  usual  answer  given 
IS,  "  By  ejectment. " 

A  popular  Jersey  City  lawyer,  until  re- 

cciuly  a  State  official,  was  the  attorney  for 
the  plaintiff  some  years  ago  in  a  "false 
arrest"  action  against  James  A.  Bradley, 
"  the  founder  "  of  Asbury  Park.  The  found- 
er's counsel  made  <ui  eloquent  address  to 
the  jurv,  dwelling  willi  ,i;rcat  emphasis  upon 
the  wonders  that  his  client  had  worked  at 
.Vsbury  Park. ,  siaiini^  that  he  had  trans- 
formed the  sandy  and  marshy  wastes  into 
a  city  of  paradise,  and  concludin-;  with  the 
honorable  chestnut,  "  made  the  barren  wil- 
derness to  blossom  like  the  rose."  The 
effect  upon  the  rustic  jurymen  was  quite  in- 
describable. They  were  inclined  to  favor 
the  defendant  anyhow  ;  and  only  by  great 
ditTicultv  were  they  restrained  from  tumult- 
uous applause-.  When  the  excitement  from 
this  glowing  peroration  had  somewhat  sub> 
nded,  up  rose  **  Charlie/'  shaking  his  shaggy 
mane  with  its  eleven  cowlicks  rampant,  nine 
couchant.  and  five  dormant.  His  reply  vvas 
short  but  very  fetching,  and  concluded  with ; 
*'  It  is  true,  gentlemen,  that  Mr.  Bradley 
came  into  the  wilderness,  and  the  wilderness 
at  Mr.  Bradley'^,  truich  brought  forth  a  rose. 
Bii'.  gentlemen  of  tht*  jury,  I  ask  you  to 
honciily  tell  me  who  plucked  that  rose  ? 
Verdict  for  pldntiflT  on  first  ballot. 

In  what  was  formerly  callc  l  "  I",  is-  Xcw 
Jersey"  the  quick-witted  and  shrewd  ex- 
ploits of  a  certain  county  prosecutor  with  a 
military  handle  to  his  name  have  for  years 
been  stock  in  trade  for  tlie  story-tellers  of 
tlu-  h  If  The  General  was  noted  fnr  ])ursu- 
^%  his  favorite  sport,  hunting,  in  season  and 
out  of  season.  One  day  when  but  a  few 
miles  from  his  home  he  had  bagged  several 
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fine  quail  and  rabbits,  he  was  pounced  upon 
by  an  old  and  exceedingly  irate  farmer,  who 

demanded  the  game  and  damages.  The 
General  offered  him  a  good  sum  for  the 
trespassing,  but  positively  refused  to  sur- 
render his  booty.  Fully  expecting  to  recover 
both  the  game  and  the  money,  the  farmer 
marched  the  General  to  the  office  of  a  jiutice 
of  the  peace  and  made  his  complaint.  But 
to  the  tanner's  horror,  his  prisoner  emphati> 
cally  declared  that  he  had  not  been  trespass- 
ing, and  that  lie  himself  and  none  other  was 
the  ciwncr  i  f  that  farm.  Then  he  made  a 
counter-ciiarge  against  the  farmer  for  tlisor- 
dcrly  conduct.  The  justice  wa.s  about  to 
proceed  further  with  the  hearing,  when  the 
General  declared  that  since  the  title  to  the 
land  was  in  question,  a  justice's  court  would 
have  no  jurisdiction,  and  that  he  must  send 
it  up  to  the  court  of  common  pleas.  Amazed 
beyond  expression  at  the  peculiar  turn  of 
affairs,  the  unhappy  farmer  engaged  a  law- 
yer, and  learned  that  it  might  cost  him  5>oo 
to  conduct  his  suit ;  and  that  even  if  suc- 
cessful, it  might  throw  a  cloud  on  the  title. 
That  the  title  to  the  farm  he  had  owned  and 
worked  for  fifty  years  should  be  disputed  hy 
any  one,  least  of  all  a  disreputable  hunter, 
was  a  mystery  to  the  yeoman.  He  quickly 
sought  out  the  General,  and  compromised. 
Nor  was  his  astonishment  lessened  when  he 
fmiiid  his  opponent  in  the  iierson  of  the 
County  I'rusecutor  of  the  Pleas. 

There  is  something  really  remarkable  in 

the  <itversity  of  talent  in  the  profession  down 
in  "  Old  Monmouth  :  "  and  of  "  natural  abil- 
ity." whatever  that  means,  there  is  a  super- 
abundance. While  a  student  in  the  office  of 
an  ex-judge*  a  bright  young  Irishman,  now 
a  len'in-  practitioner,  was  suddenly  called 
upon  for  the  first  time  to  coiuiiict,  before  a 
jury,  a  defence  in  wiiich  a  counter-claim  ot 
damages  was  set  up.  The  counsel  for  the 
plaintiff  was  just  out  of  a  law-school,  and 
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presumably  in  possession  (if  all  the  tricks  of 
If»f^ic  and  graces  of  rhetoric  of  which  a 
country  practitioner  can  make  use.  Both 
the  justice  of  the  peace  and  the  jury  settled 
down  convinced  that  they  were  to  be  spell- 
bound with  the  beautiful  figures  and  power- 
ful ar<,Miincnts  of  the  learncii  rtdvorate:  and 
he  was  not  inclined  to  disappoint  them.  In 
bis  address  he  said  the  defence  knew  very 
well  that  they  had  no  case,  and  so  the 
"  Ji'f'K*-'."  instead  of  attendinp;  to  his  business 
personally  as  usual,  had  sent  \\\)  his  ignorant, 
clumsy  clerk  to  let  him  i^ee  wlmt  a  lawsuit 
was  like.  And  such  a  thing,  argued  the 
counsel,  was  an  insult  to  the  gentlemen  of 
the  jtirv.  The  cast-,  he  said,  was  one  in 
which  the  rule  of  damnum  absque  injuria 
held  throughi>ut;  and  that  damnum  absque 
injuria  was  a  statement  which  could  be  suc- 
cessfully refuted  by  no  man.  In  brief,  there 
never  had  been,  and  possibly  never  would  be 
again,  a  case  in  which  damnum  absque  injuria 
was  more  perCectly  illustrated.  So  he  rang 
the  changes  on  his  pet  phrase,  repeating  it 
some  twenty  times,  much  to  the  liking  of 
the  jury,  which  nodded  intelligently  each 
lime  the  sonorous  words  were  uttered,  and 
was  much  inclined  to  favor  the  college-bred 
lawyer. 

Tlien  KiisticLis  PIcbius  had  hi.-,  innings, 
i'iniitlly  and  yet  winningly  he  l)egan  liis  talc 
10  the  jury.  He  admitted  the  charge  against 
him  that  he  was  a  plain,  simple,  honest  man 
like  themselves,  and  thai  again,  like  many  of 
the  jury,  his  opportunities  for  acquiring;  a 
polished  education  had  been  very  nieagre  ; 
and  that  therefore  he  would  talk  to  titeni 
plainly  and  simply  in  the  language  of  honest 
men  and  as  man  to  man.  lie  explaiiu  l  his 
presence  by  stating  that  the  "Judge"  was 
unexpectedly  called  away,  and.  believing  that 
the  plaintiff  had  no  case  anyhow,  he  had 
been  asked  to  appear  for  the  defendant. 
Now,  while  he  had  not  spent  many  days 
in  a  schoolhoi'se  and  never  had  been  to  col- 
lege, yet  he  had  by  chance  learned  "a  little 
French  "  in  some  books  be  had  been  looking 
at.    And  his  surprise  and  indignation  were 


boundless  when  he  heard  his  opponent  take 
advantage  of  his  superior  education  and  the 
jury's  ignorance  of  the  French  language  to 
insult  them  to  their  faces  in  a  language  they 
could  not  be  expected  to  understand. 

"  Now,  gentlemen  of  the  jury,  he  has  kept 
up  a  constant  cry  of  damttitm  absque  injiirra 
vviiiiout  attemptmg,  for  he  did  not  dare,  to 
tell  you  what  those  insulting  words  mean. 
Hy  a  lucky  accident,  gentlemen,  I  do  know 
what  he  means,  and  will  show  you  how  basely 
he  has  insulted  ymt.     Take  the  first  worcl, 
gentlemen,  damnum.    Tliai  is  not  so  hard  to 
translate  from  the  French  into  English. 
Our  word  meaning  the  same  thing  is  much 
like  it.     Gentlemen,  I  knnw.  and  the  man, 
if  he  be  a  man,  who  said  it  knows  full  well, 
that  damnum  means  Damn  !    Now  the  last 
word,  gentlemen,  the  word  injuria,  —  that, 
too,  is  easily  understood  and  remembered, 
though  not  so  clear  as  the  first.  Infuria, 
gentlemen,  in  the  language  of  honest  men, 
means  Jury.  Now  the  other  word,  absque,  is 
very  lurd  to  translate ;  but,  gentlemen,  I 
happen  to  know,  and  will  tell  you  that  it 
means  Bad.    And  this  cheeky  cuss  has  been 
calling  you  a  Damn  Bad  Jury  all  through  this 
trial,  and  you<Ud  n*t  know  it.   He  has  taken 
a  foul  advantage  of  you  and  me  alike,  and 
now  I  ask  that  vnu  show  him  that  so  far  as 
he  and  his  ])laintiif  are  eoniernecl,  you  are 
just  the  kind  of  a  jury  that  he  has  called 
you."    And  it  did. 

One  of  the  prettiest  cottages  and  the 
finest  site  in  Ocean  Grove,  that  eminently 
religious  and  strict  camp-meeting  resort 
along  the  Jersey  coast,  are  owned  and  occu- 
pied by  a  lawyer  who  is  openly  and  profess- 
edly an  infidel.  Singularly  enough,  this 
man's  is  the  only  property  within  the  gates 
of  the  famous  old  watering-place  which  is 
held  in  fee  simple ;  and  singularly  again  he 
was  one  of  the  early  purchasers  and  settlers. 
The  remainder  of  the  lots  were  conveyed  as 
leaseholds.  It  seems  that  the  lawyer  was 
told,  when  about  paying  for  his  lots,  that  the 
camp-meeting  association  were  just  out  of 
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blank  deedst  which  are  drawn  up  with  restric* 
tions  innumerable.'  A  supply  was  expected 
in  a  few  days.  "  Very  well,  you  take  this 
money  and  £^ive  me  a  rccL-ipt  for  it."  This 
was  done  by  tiie  President ;  and  llic  Vice- 
Fresident  and  Treasurer  being  at  hand,  their 
signatures  were  also  obtained.  This  receipt 
\v3s  immecHatcly  recorded  in  the  County 
Clerk  s  office  as  a  deed.  A  little  while  after 
the  piirci laser  was  notified  that  hi.s  deed  was 
ready  at  the  association  oiiice.  He  replied 
that  he  was  satisfied  with  the  receipt.  He 
rtfused  to  accept  or  have  anything  to  do 
vkLQ  the  association  deed ;  and,  much  to  the 
horror  aJid  consternation  of  the  twelve  cler- 
gymen aad  twelve  laymen  comprising  the 
association,  peraots  that  he  has  and  holds  a 
perfect  fee  simple. 

New  Jersey  retains  the  CMunon  law  in 
much  of  its  primeval  simplicity.  **  Black- 
stone  and  the  statutes  "  govern  the  courts, 
and  many  a  lawyer  will  consult  no  other 
books.  Notwithstanding  this,  there  is  the 
lollowing  well-authentia^  case.  This  was 


a  ca$fse  dUhre  before  a  justice  of  the  peace, 
spectaded,  precise,  cautious.  The  plaintifTs 

attorney  talked,  but  made  no  argument,  as 
belore  a  "  J.  P."  such  n  »h!n:;  would  be  cnn- 
•  hidered  wholly  supertluous     The  defendant 
I  supported  his  argument  by  a  quotation  from 
I  Coke  s  Littleton,  and  produced  the  book. 

That  decided  the  question  in  tlic  justice's 
,  opinion,  but  he  asked  the  plaunilf  s  counsel 
I  what  he  had  to  say.    lie  took  the  book. 
{  "Who  is  Mr.  Cokes  Littleton  \ "  The  other 
t  briefly  replied.    "  When    was   this  book 
written'"     He   was  informed.  "Where 
was  it  written  and  published  "    Tliis  also 
I  was  answered  by  the  too  learned  counsel. 
I     Then  the  opposing  attorney  stormed  and 
raved,  and  asked  why  in  Heaven's  name  the 
book  of  a  dead  man  who  lived  in  a  foreif^n 
land  three  thousand  miles  away  should  be 
brought  out  of  a  garret  into  a  court-room  in 
the  State  of  New  Jersey;  and  the  justice 
promptly  ruled  the  book  out  of  court  and  of 
i  no  account  in  this  sovereign  State  which 
nukes  laws  for  itself. 

Lladnvt. 


THE  LAMBETH  POISONING  CASS, 
fiv  A  Lbqal  Spbctator. 


t^ROM  the  17th  to  the  21st  ot  October, 

*  1892,  the  Central  Criminal  Court,  bet- 
ter known  as  the  "Old  Bailey,"  in  London, 
was  occupied  with  the  trial  of  Thomas  Mill, 
or  Mill  Cream,  for  the  murder  of  an  "  unfor- 
tunate" girl  named  Matilda  Clover.  Mr 
Justice  Hawkins,  the  greatest  cross-exam- 
iner in  his  day  that  the  English  Bar  has 
ever  prr^l need,  was  the  presidin*^  jiKl^^e  :  Sir 
Charles  Russell,  the  new  Attorney-(iencial, 
prosecuted  for  the  Crown  ;  while  Mr.  Geoghe- 
ghan.  one  of  the  principal  lights  of  the  crimi* 
nal  bar,  was  leading  counsel  for  the  defence. 

Ihf  prisoner  was  a  man  of  about  forty 
years  of  age,  tall,  stout,  and  broad-shoul- 


dered i  he  was  almost  entirely  bald ;  had 
a  heavy  cast  in  his  eyes,  which  a  pair  of 
old  gold-rimmed  spectacles  imperfectly  con- 
cealed ;  and  wore  a  mustache  and  short 
bristly  beard.  He  had  a  decidedly  strong 
but  singularly  unpleasant  mouth,  which  kept 
in  almost  constant  motion ;  and  his  appear- 
ance, as  a  whole,  was  powerfully  suggestive 
I  if  that  of  a  trapped  and  caged  tiger. 

1  he  case  for  the  prosecution  was  opened  by 
Sir  Charles  Russell  with  ability  and  modera- 
tion. Sir  Charles  is  no  orator,  as  Cock- 
burn  was  ;  and  his  mastery  over  the  mind  of 
the  average  juryman  is  due  entirely  to  his 
logical  force,  and  his  impressive,  deliberate 
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utterance, —  he  never  leaves  a  point  without 
waiting  to  see  whether  it  has  had  the  precise 
effect  upon  the  constitutional  tribunal  which 
he  intends.  The  general  impression  in  court 
was  that  the  opening  speech  for  the  prose- 
cution was  a  j:;reat  effort  of  forensic  acumen  ; 
and  the  learned  counsel  for  the  prisoner  was 
heard  to  observe  that  it  would  tell  with  deadly 
if  not  fatal  effect  on  his  cltent*s  chances  of 
escape. 

The  first  witnesses  were  two  girls,  Eliza 
Masters  and  \L\\la  May,  wlio  were  brought 
to  prove  that  Mill  was  in  the  company  of 
Clover  some  days  before  her  death.  Their 
testimony,  however,  was  not  altogether  sat- 
isfactory. Mill  had  made  an  appointment 
to  visit  them  at  their  lodgings  at  a  certain 
hour  on  a  certain  afternoon.  They  were  on 
the  outlook  for  him  at  the  time  appointed, 
and  swore  that  they  saw  him  pass  beneath 
their  window  along  with  the  girl,  Matilda 
Clover.  The  window,  however,  was  shut ; 
Clover's  companion  was  walking  on  the  in- 
side of  the  pathway  ;  the  glimpse  which  the 
girls  canj:^ht  of  him  was  momentary  at  the 
best ;  and  Masters  at  least  failed  to  identity 
him,  when  she  saw  him  subsequently  with 
his  hat  on  at  Bow  Street  Police  Court.  Then 
came  the  girl,  Lucy  Rose,  who  was  servant 
in  the  house  where  Clover  lodged.  But  she, 
too,  refused  to  identity  the  prisoner  with  the 
man  whom  Clover  had  brought  home  with 
her  on  the  night  of  her  death.  There  was 
clear  evidence  tiial  tins  up.foitnnatr  girl  was 
poisoned  with  strychnine,  and  died  from  its 
effects.  iSio  trained  eye  can  mistake  ihc 
symptoms  produced  by  that  cruel  and  deadly 
drug;  an<l  although  the  ignorant  witnesses 
who  saw  C!o\er  die  were  unaware  of  its 
presence,  their  artless  description  of  her 
dcaih-bcd  agony  enabled  the  well-known 
expert  to  the  Home  Office,  Dr.  Thomas 
Stevenson,  to  say  at  once  that  strychnia, 
an'!  strvchnia  alone,  was  the  cause  of  death. 
There  was  no  evidence,  however,  that  Mill 
had  administered  anything  to  her ;  and  if  the 
case  had  stopped  here,  he  would  certainly 
have  been  entitled  to  an  acquittal. 


Rut  with  the  fatal  maladroitncss  which 
criminals  of  his  class  invariably  display,  he 
proceeded  to  w»ve  the  rope  of  circumstan- 
tial evidence  which  ultimately  hanged  him* 
It  was  proved  —  and  one  could  not  fail  to  ob- 
serve in  the  faces  of  the  jurymen  the  telling 
eflfect  of  the  testimony  —  that  at  a  time 
when  no  living  soul  had  dreamed  that  the 
girl  Clover  had  been  murdered,  much  less 
murdered  by  strychnine,  Mill  was  writing 
to   Dr.  Hroadbent,  the   physician   to  the 
Prince  of  Wales  and  one  of  the  most  hon- 
ored and  honorable  members  of  the  medical 
profession,  explicitly  stating  that  Clover  had 
been  poisoned  with  stryclmine,  and  threaten- 
ing to  accuse  him  of  tlie  nuinier  unless  he 
was  prepared  to  pay  iiandsumeiy  lor  tiie 
blackmailer's  silence.   It  was  proved  that 
Mill  was  in  possession  t  f  large  quantities 
of  strychnine  ;  that  lie  had  attempted  to  ad- 
minister pills  to  another  girl  named  Loo 
Harvey  of   the  same   class   as  Matilda 
Clover,  had  then  circulated  a  report  that 
she  too  had  fallen  a  victim  to  strychnia,  and 
had  endeavored  to  levy  fresh  blackmail  out 
of  the  circumstance.    Loo  Harvey  told  her 
story  well,  and  no  one  present  had  any  doubt 
that  she  was  speaking  the  troth.   Then  it 
was  demonstrated  lh:it  tuo  other  girls  in 
the  same  unforuuiate  rank  in  life,  Marsh 
and  Siirivell.  had  died  mysteriously  from 
strychnine  poisoning,  and  that  a  man  whom 
the  police  [)osiiively  identified  with  Mill 
had  been  in  tlieir  company  a  short  time  be- 
fore,   Finally,  there  was  found  in  Mdi's  po.s- 
session  incinoranda  containing  the  initials 
of  all  the  murdered  girls,  and  the  precise 
dates  when  their  deaths  occurred. 

This  clo.sed  tl;r  case  for  the  crown.  No 
witnesses  were  called  for  the  defence ;  but 
Mr.Geoghegau  most  ably  contended  that  the 
proof  of  identity  was  too  defective  to  entitle 
the  jury  to  bring  in  a  verdict  which  would 
deprive  a  fellow  rrcatnre  of  his  life.  Sir 
Charles  Russeii  replied  with  the  same  deadly 
moderation  that  he  had  exhibited  in  his 
opening  speech ;  and  then  the  court  ad' 
joumed  for  the  day,  in  order  to  enable  Mr. 
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Justice  Hawkins  to  prepare  his  charge.  Up 
to  this  time  Mill  confidently  expected  an  ac- 
quittal. He  expressed  the  most  unbounded 
admiration  for  his  counsel,  and  said  that 
he  thought  very  httle  o£  Sir  Charles  Russell, 
and  was  surprised  that  such  a  feeble  advo- 
cate should  ever  have  been  made  Attorney- 
General  of  l-Inj^land.  But  Mill's  hopes  of 
escape  visibly  disappeared,  when  on  the 
following  day  Sir  Henry  Hawkins  summed 
up  the  case  to  the  jury.  His  lordship  was 
evidently  determined  to  make  a  great  effort ; 
he  had  carefull)*  arranc;ed  his  materials  ;  he 
spoke  for  three  hours  in  that  clear,  incisive, 
beautifal  voice  with  which  the  Tichbome 
chumant  was  painfully  familiar,  and  —  prin- 
cipally because  there  was  no  defence — his 
charge  was  a  speech  for  the  prosecution  far 
abler  and  more  effective  than  that  which  Sir 
Charles  Russell  had  delivered  on  the  previous 
day. 

Then  comes  the  closing  scene.  The  jury 
retire :  the  prisoner  is  led  downstairs  to 
spend  the  awful  interval  in  which  his  life  is 
hanging  in  the  balance  out  of  sight  of  the 
eai;er  eyes  and  away  from  the  hum  of  the 
hushed  voices  of  the  great  crowd  with  which 
the  court  is  thronged.  .Mr.  Justice  Hawkins 
leaves  the  bench  for  a  few  minutes'  rest. 
Suddenly  and  within  a  quarter  of  an  hour 
after  the  judge  has  finished  his  charge,  it  is 
whispered  that  the  jury  are  coming  back. 
Man  by  man  they  file  into  the  box ;  and  one 
glance  at  their  grave,  resolute  faces  suffices 
to  tdl  the  most  casual  observer  what  their 
verdict  will  be.  Sir  Henry  Hawkins  returns 
to  the  bench.  The  prisoner  is  broii<:j]it 
to  the  bar ;  he  leans  his  right  arm  upon 


it  and  gazes  intently,  but  hopelessly,  at 
the  faces  of  those  on  whose  word  his  fate 

depends. 

"  Gentlemen,  are  you  aijreed  on  your  ver- 
dict ? "  says  the  clerk  of  court. 

"  We  are,"  replies  the  foreman. 

"  Do  you  find  the  prisoner  guilty  or  not 
guilty  " 

"  Guilty,"  is  the  answer. 

"Thomas  Mill,"  the  clerk  of  court  goes 
on,  "you  stand  convicted  of  the  crime  of 
wilful  murder.  What  have  you  to  say  why 
the  court  should  not  pass  judgment  of  death 
upon  you  according  to  law " 

Mill  had  privately,  I  believe,  expressed 
the  intention  to .  "  give  it  to  Haw- 
kins," but  had  evidently  thought  better  of 
this  lifeless  resolve,  and  now  he  merely 
shakes  his  head  without  saying  a  word. 
The  judge  assumes  the  black  cap,  and  passes 
sentence  of  death  in  those  old  dread  words 
which  have  sounded  the  knell  of  so  many 
generations  of  criminals.  The  warders 
close  around  the  condemned  man  as  the 
chaplain  says,  *'  Amen."  The  chief  warder 
touches  him  lightly  on  the  shoulder,  and 
the  Lambeth  poisoner  turns  and  descends 
the  steps  toward  the  condemned  cell.  1  he 
pomp  and  circumstance  of  the  trial  are 
over ;  the  spectators  disperse  to  their  several 
duties  or  pleasures ;  the  voices  of  the  outer 
world  die  away  ;  and  the  wretched  convict  is 
left  alone,  to  reflect  on  his  life  of  forlorn 
makeshifts,  infamy,  -and  crime.  No  dne 
!  deplores  his  fate.  Indeed,  the  existence  of 
I  such  monsters  as  Mill  is  the  standing  and 
unanswerable  argument  for  the  punishment 
I  of  death. 
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LEGAL  EDUCATION  IN  MODERN  JAPAN. 


II. 


Bv  Professor  John  H.  Wiumorb. 


in. 


THE  Law  School  year  begins  (except  at 
the  Imperial  University)  about  the  mid- 
dle of  Sqytember,  and  ends  in  the  middle  of 
July,  being  equally  divided  into  two  terms. 
Ill  the  excepted  instance  the  year  begiti.s  and 
ends  a  few  weeks  later  and  earlier  respec- 
tively. At  Kciogijuku  the  school  year  is 
the  calendar  year,  and  there  are  three  terms ; 
but  the  sessions  seldom  open  at  any  school 
until  after  the  time  appointed,  and  practi- 
tically  close  a  week  or  two  before  the  sched- 
ule date ;  so  that,  reckoning  all  the  holidays, 
the  total  "rest,**  as  the  Japanese  call  it,  is 
seldom  less  than  four  months  in  each  year. 

It  will  have  been  noticed  that  the  full 
course  in  all  the  schools  occupies  at  least 
three  years.  In  this  respect  the  Japanese 
set  us  a  good  example.  It  is  true  that  a 
larger  number  of  subjects  arc  taken  up,  but 
each  one  necessarily  receives  a  less  detailed 
treatment  than  with  us.  From  our  point  of 
view,  to  be  sure,  the  crowding  of  so  many 
subjects  into  the  curriculum  is  accomplished 
at  the  expense  of  thoroughness  and  careful 
work.  It  is  certainly  contrary  to  our  ideas 
of  the  best  education  to  find  the  average 
school  requiring  fifteen  and  twenty  hours  a 
week  of  attendance  at  lectures.  The  mere 
multiplicity  of  courses  is  in  itself  not  with- 
out reason  ;  for  experience  teaches  that  the 
Japanese  want  from  abroad  only  the  broad 
principles  of  law,  and  will  never  make  use 
of  the  detailed  development  of  our  jurispru- 
dence (except  by  way  of  illustration  in  teach- 


Just  who  are  the  responsible  persons  in 
tlie  arran£:cment  of  courses,  choice  of  meth- 
ods, etc.,  it  is  difficult  to  say.   In  the  private 
schools  we  find  at  the  head  of  the  list  a 
number  of  distinguished  patrons;  but  these 
merely  lend  their  names.    Then  comes  a 
president,  who  takes  a  more  or  less  acti\'e 
part  in  the  administration.    Below  is  a  di- 
rector, perhaps  two  or  three,  who  may  or 
may  not  be  teachers,  and  usually  are  the 
real  persons  in  control.    In  a  few  schools  — 
notably  the  Scramon  and  the  Keiogijuku  — 
there  is  a  council  of  twenty  or  so,  elected  by 
the  alumni  and  the  donors  of  funds  from 
among  themselves  ;  and  the  decision  of  the 
Council  is  required  in  certain  measures,  — 
such  as  the  fixing  of  salaries,  the  employment 
and  dismiraal  of  instructors,  etc.  But  Japan 
proceeds  on  the  Confucian  principle,  which 
we,  in  our  politics  at  least,  would  do  well  to 
follow  more  closely :  Rules  count  for  little; 
find  a  good  man,  put  him  in  office,  and  trust 
his  discretion.  In  most  associated  undertake 
ings,  including  the  schools,  the  Councils  and 
Boards  are  generally  satisfied  to  register  their 
approval  of  whatever  measures  the  trusted 
man  may  propose.    If  things  do  not  go  well, 
they  have  him  turned  out  (that  is  to  say,  his 
ill  health  obliges  him  to  ask  for  a  vacation, 
which  he  prnlonj^s  indefinitely),  and  find  an- 
other.   So  that  the  conduct  of  the  school  is 
usually  in  the  hands  of  one  man,  or  a  few 
men,  somewhere  on  the  staff,  but  not  always 
in  a  conspicuous  position,  and  not  usually 
in  possession  of  nominal  control.    In  no 


ing);  and  a  much  shorter  time  suffires  for  ,  school,  as  far  as  I  am  aware,  is  the  corps  of 


covering  the  ground  of  a  given  subject ,  but 
the  number  of  lectures  per  week  is  excessive. 

It  is,  however,  the  natural  ou^owth  of  the 
existino:  ideals  of  education  anion-  ti  i  :hers 
as  well  as  among  students,  lo  this  a  refer- 
ence will  presently  be  made. 


instructors,  or  a  part  of  them,  invested  as  a 
faculty  with  that  general  supervision  of  the 
school  methods  which  they  usually  possess 
in  our  own  countrv.  This  arrangement  is,  I 
thmk,  often  a  source  of  disappointment  to  in- 
structors engaged  from  abroad.   They  come 
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bere  expecting  a  free  band  in  their  own  de- 
partments, or  at  least  an  equal  vote  in  the 
decisions  of  a  managing  faculty.  They  find 
themselves  as  a  rule  in  the  position  only  of 
hired  specialists,  without  a  voice  in  the  con- 
trol. Their  work  is  generally  cut  out  for 
them,  and  changed  at  the  discretion  of  their 
eropioyers.  fiut  tliey  are  in  this  respect 
treated  no  di£Feretitly  from  some  of  their 
Japanese  colleagues;  and  t^ere  are  many 
reasons  why  it  is  natural  and  justifiable  on 
the  part  of  the  Japanese  to  maintain  such  a 
relation  with  their  foreign  employees.  If  it 
deprives  the  foreigner  of  certain  privileges, 
it  has  also  the  result  of  freeing  him  from 
STnc  of  the  responsibilities  and  anxieties 
«'l)u  h  attend  frcciioiii  of  discretion. 

Ihe  plan  of  putting  instructors  on  the 
footing  of  hired  lecturers,  and  the  consequent 
absence  of  an  organized  and  co-operating 
faculty,  is  in  part  merely  one  result  of  the 
system,  generally  followed,  of  taking  as  in- 
structors men  who  are  already  employed  in 
other  positions,  —  usually  as  lawyers  and 
government  officials.  This  in  turn  is  due 
partly  to  the  fact  that  the  schools  cannot 
pay  salaries  suitable  for  resident  professors; 
but  chiefly  to  the  fact  that  the  younger  ex- 
perts in  Ic^al  science  have  almost  all  received 
their  education  abroad  at  government  ex- 
pense, and  are  now  in  prime  demand  as 
judicial  and  administrative  officials.  If  all 
such  persons  were  to  withdraw  from  the 
school  staffs,  perhaps  less  than  one  fifth 
would  remain.  This  condition  of  affairs  tmist 
contintic  for  sonic  time  to  come  ;  but  there 
are  ihese  unsatisfactory  results,  that  instruc- 
tion in  law  is  with  such  persons  a  subsidiary 
pursuit,  and  can  never  receive  systematic  at> 
tention  as  a  life-vocation,  and  that  no  steady 
and  permanent  interest  is  taken  in  the  insti- 
tution or  the  students,  to  whom  they  give  a 
mere  hour  or  two  a  week.  Among  the  pri- 
vate schools  I  do  not  know  of  one  which  em- 
ploys (apart  from  its  director)  a  resident 
Japanese  professor  of  law. 

the  hours  of  lectures  vary  greatly.  In 
the  Japan  Law  School  lectures  are  given  aU 
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ways  in  the  evening,  from  five  to  nine  ;  in 
the  Iiii|ieria!,  fVfim  ev^ht  to  twelve,  and  from 
one  to  tour  ;  ni  the  German,  in  the  morniui;, 
I  from  eight  to  twelve;  in  the  Law  Institute, 
usually  from  three  to  six  in  the  afternoon  ; 
in  the  Mciji,  from  eight  to  eleven,  and  from 
three  to  six  ;  and  in  Keiof;ijuku,  between  eight 
and  tiiree.   Early  morning  and  late  afternoon 
hours  are  the  most  frequent,  because  so 
many  of  the  instructors  must  be  in  court  or 
at  their  government  desks  between  nine  or 
ten  and  three  ;  but  the  time  of  day  is  in  Ja- 
pan  one  of  the  most  immaterial  of  consider- 
;  ations.    In  summer  there  are  funerals  at 
[  four  in  the  morning  ;  one  may  receive  a  call 
j  at  rlnybrcak ;  the  postman  jogs  in  at  ten 
I  o'clock  at  nip;ht  ;  and  I  know  of  a  law  course 
given  last  year  by  a  Japanese  instructor  three 
I  times  a  week  from  half-past  six  till  half-past 
seven  in  the  morning. 

I  have  said  "lectures;"  for  a  reritation  is 
almost  a  thing  unknown.    The  styles  vary, 
of  course.    Many  Japanese  lecturers  dictate 
from  a  prepared  text.   To  this  plan  the  for^ 
eigner  in  the  end  finds  himself  obliged  to 
come;  though  oral  explanations  usually  pre- 
cede the  dictation  of  the  general  principle. 
The  students*  acquiiements  in  foreign  lan- 
guages do  not  permit  them  to  reduce  an  oral 
;  discourse  to  summarized  notes  in  the  course 
!  of  delivery  ;  and  they  write  down  nothing 
j  that  is  not  dictated.    So  that  the  only  way 
I  in  which  the  retention  of  the  matter  by  the 
\  students  can  be  insured  is  to  dictate,  which, 
iiuleeil,  they   usually   insist  upon.  .Many 
Japanese,   of   course,  are   able    to  lecture 
rapidly  in  their  own  language,  and  require 
the  students  to  make  their  own  notes. 
Where  the  course  is  upon  a  part  of  the 
Code,  the  articles  are  sometimes  taken  con- 
secutively as  the  basis  of  comment;  but 
the  lecturer  often  follows  his  own  arrangc- 
I  ment,  referring,  ut)on  occasion,  to  the  Code 
j  sections    In  the  I.AW  Institute,  the  students 
]  in  th>*  Kn;^''ish  law  rourses  are  tjsnally  as- 
'  signed  beforehand  a  number  of  pages  ;  and 
I  in  the  class  these  are  gone  over  with  careful 
j  exposition.    I  am  told  that  progress  is  slow. 


Digitized  by  C«. 


8o 


Tk€  Green  Bag, 


an  J  that  a  text^book  is  seldom  finished  dur- 
ing the  allotted  time.    In  the  Iiniiei  ial  Uni- 
versity a  class  has   been   taken  through 
Langdell's  Cases  on  Sales  and  through  a  few 
others  of  the  'Harvard  collections  of  cases  ; 
and  at  Keiogijuku  use  i%  made  of  them  from 
time  to  time,  and  cases  re-stated  from  our 
precedents  are  generally  employed  to  stimu- 
late discussion  and  generalization  on  the 
part  of  the  student,  and  lead  him  up  to  a  self- 
discovery  of  the  principle  in  hand.  I?iit  these 
practical  melhols  are  difficult  to  put  into 
forc&    In  the  first  place,  the  slender  linguis- 
tic accomplishments  of  the  student  make  it 
impottible  for  him  to  do  mere  than  a  very 
small  stint  of  reading  in  foroi^i^n  literature. 
In  the  next  plat  e,  and  chu-tiy,  the  ideal  of 
the  Japanese  student  is  radically  opposed  to 
such  methods  of  training.    Education  for 
him  means  the  absorption   of  a  certain 
amotint  of  information.     Intellectual  effort, 
the  thinkin!:^  out  of  a  principle  for  himself,  is 
unnatural  and  repellent.  There  are  some  who 
enjoy  discussion  and  the  solution  of  incon- 
sistencies, as  cake  or  candy  titillates  our 
palate."?.     Hut   the   substantial   diet  which 
their  nature  craves  and  expects  is  the  knuwl- 
edge,  the  conclusions  of  the  instructor.  Just 
as  the  material  aim  of  the  average  American 
law  student,  after  no  matter  how  long  a  flight 
of  reasonin^j   upon    principle   and  public 
policy,  always  brings  him  down  ultimately 
to  the  practical  question,  "  Rrasonabte  or 
unreasonable^  which  way  is  the  law  ?  **  so  the 
Japanese  student,  after  no  matter  how  many 
attempts  by  the  instructor  to  stimulate  his 
powers  of  decision,  inevitably  finishes  with 
the  flattering  but  passive  question,  "  But 
what  is  your  opinion  ?  *'   Judged  from  our 
standpoint,  this  is  the  reverse  of  desiialde. 
But  the  traditmus  ot  Jajian  tiu'iii'sh  a  ditfcu'cni 
standard.      Suppose    that    cerlam  youitg 
lawyers  in  an  American  city  heard  of  a 
sojourn  which  Professor  von  Ihering  or 
Professor  de  Rnutmv  was  aho>i'  to  make 
in  the  United  States,  and  conceived  the 
idea  of  forming  a  class  and  inviting  the 
eminent  foreign  jurist  to  give  a  dozen  pri- 


vate subscription  lectures  embodying  some 
yet  tinpuhli-^hed  rescarclies  and  sjicculati<*ns. 
On  the  first  cvcnin;;  tlic  forci:;ncr,  after  a 
sketch  of  the  subject,  names  a  chapter  in  a 
printed  volume*  and  calls  upon  them  to  pre- 
pare themselves  upon  it.    On  the  second 
evening  he  calls  the  roll,  ask*;  questions, 
tries  to  start  discussion,  refrains  from  com- 
municating his  own  views,  talks  of  stimulat- 
ing thought,  and  then  sets  another  lesson  in 
the  book,  with  no  word  of  his  looked-for 
original  material.    Should  we  think  it  un- 
natural if  the  members  of  the  class  felt  de- 
frauded of  their  just  expectations,  and  either 
informed  the  visitor  of  his  misapprehension 
or  ceased  to  attend  ?    I  do  not  mean  to  draw 
an  c\arr  parallel  between  the  cases  ;  but  one 
who  can  understand  how  the  lawyers  would 
feel  in  the  last  instance  will  comprehend 
something  of  the  fedings  of  the  students  in 
Japan.    They  do  not  come  to  be  catechised 
or  trained,  but  to  obtain  the  informaticMi  of 
wiiich  the  lecturer  is  supposed  lo  be  uniquely 
possessed.   The  classic  traditions  of  Japan- 
ese higher  education  dilTer  from  our  notions. 
The  student  sits  at  the  feet  of  the  sa?:e.  and 
I  reverently  receives  the  words  of  wisdom  that 
j  wing  themselves  from  his  lips.    He  who  has 
I  most  faithfully  committed  these  utterances 
I  to  memory  is  the  most  meritorious.  The 
most  approved  Chinese  and  Japanese  trea- 
tises arc  those  that  marshal  the  greatest 
number  of  citations,  and  "Thus  said  the  sage"* 
introduces  every  paragraph.   Grown  up  in 
such  an.  atmosphere,  what  student  of  this 
generation  can  accommodate  iiimsclf  to  the 
inverted  methods  of  Western  learning? 

In  the  face  of  this  disposition  ft  Is  some- 
times extremely  ditficult  to  carry  out  plans 
I  for  the  pr  u  ti  il  an  i  exercitatiec  stud\-  <if 
'  the  law.     Hcic  is  an  in.stance  from  the  ex- 
perience ot  a  friend.    Desiring  to  make  his 
j  work  as  beneficial  as  possible  to  the  students 
in  a  practical  way.  he  ordered  for  the  library 
a  set  of  (he  Supreme  Court  docisii)ns, —  they 
had   not   l)ecn   thought  necessary   by  tl)e 
authorities, — >of  which  some  four  volumes 
had  then  appeared,     in  Japanese,  of  course. 
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He  set  apart  one  hour  a  week,  assigned  a 
case  (they  are  all  reported  briefly  to  each 
sr'!''ent,  and  asked  him  to  be  reaily  wllh  a 
statement  oi  it  at  the  hour  set.  The  inten- 
tion was  at  once  to  apply  to  actual  Japanese 
cases  the  principles  acquired  in  the  courses, 
comparing  the  results  under  English  law 
with  the  results  of  the  court,  and  n!so  to 
tamiliartzc  the  students  with  their  own  juris- 
prndence  and  with  the  handling  of  cases. 
On  the  first  occasion  two  or  three  only  were 
ready;  and  as  the  requirement  of  a  brief 
written  syllabus-translation  seemed  irksome, 
it  was  announced  that  an  oral  statement 
would  suffice.  There  followed  for  five  weeks 
a  continuous  course  of  non-preparation  on 
the  pirt  of  the  55tndents.  During  that  lime 
<;nnie  hall-cio7en  cases  in  all  were  prepared, 
and  at  its  end  the  class  went  to  the  manager 
and  requested  that  this  feature  of  the  course 
be  discontinued ;  and  the  instructor  was  so 
notified.  The  reason  <»iven  by  tin;  students 
was  that  they  could  just  as  well  study  the 
cases  after  they  had  graduated.  This  is 
simply  one  of  dooens  of  instances. 

In  one  respect  this  ideal  is  worthy  of  our 
notice,  for  it  elevates  the  process  of  educa- 
tion to  a  high  plane.  Legal  education  in 
Japan  is  not  regarded  merely  as  the  neces- 
sary preparation  for  «irning  a  livelihood.  It 
is  the  devotion  of  one's  time  to  the  acqnisi- 
tion  of  knowledc;c  for  its  own  sake.  To 
become  a  student  is  to  abandon  the  sordid 
career  of  one  who  seeks  gain  in  commerce 
or  industry,  and  to  place  oneself  in  the  noble 
ranks  iif  tluisc  who  prefer  wisdom  to  gold. 
The  traditiittis  of  fcucialism  and  Chinese  phi-  ' 
losophy  have  made  this  the  pervading  idea  in 
all  classes,  — gradually  losing  its  hoM,  to  be 
sure,  but  still  dominant.  Comparisons  are 
dangerous;  but  while  I  will  not  sav  tiiat  the  j 
proportion  of  youths  pursuing  a  liberal  edu-  | 
cation  is  greater,  contrasting  the  families 
who  can  afford  it.  than  in  our  own  country, 
it  may  be  asserted  that  a  liberal  education  is 
in  higher  conventional  esteem  by  all  classes, 
and  that  greater  sacrifices  are  made  by 
family  and  friends  to  secure  it  for  those  who 
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desire  it.   Records  of  extreme  devotion  to 

this  object  of  respect  and  ambition  are  in- 
numcrahlf.  I  happen  to  think  at  this 
moment  of  a  young  man,  the  sctond  son  of 
a  family  in  Western  Japan,  who  manages  to 
get  along  with  his  monthly  salary  of  fifteen 
yen  in  a  {)ctty  govcDiment  clerkship  and 
also  to  support  entirely  his  voitni^est  brother 
ill  a  private  collegiate  school  in  Tokyo. 

One  curious  effect  of  this  ideal  is  the  aver- 
sion of  students  to  text-books  in  the  hands 
of  an  instructor.  What  they  desire  i^;  liis 
individual  wisdom.  They  tlo  iint  oljjeet  to 
using  a  text-book  tor  the  preliminary  perusal 
of  a  topic  (though  they  elude  most  attempts 
to  test  their  familiarity  with  its  chapters),  but 
in  the  class-room  a  text-book  in  any  shape 
is  an  abomitiatii)n.  A  hiilginp,'  note-book  of 
loose  sheets  is  the  pa.ssport  to  their  esteem- 
In  law  teaching  this  notion  usually  coin- 
cides with  the  methods  of  the  instructor. 
Rut  in  other  branches  it  is  often  ineonsi>,t- 
ent  with  practical  convenience  and  the  m  eds 
of  the  subject,  and  the  expedients  to  which 
instructors  sometimes  feel  obliged  to  resort 
to  elude  the  wary  prejudices  of  their  classes 
have  an  amusing  side  to  them.  For  instance, 
a  gentleman  suddenly  called  lo  take  a  course 
of  ethics  during  the  temporary  absence  of 
the  regular  instructor,  not  having  prepared 
notes  of  his  own,  decided  to  take  Martineau's 
"Types  of  Ethical  Theory  "as  the  basis  of 
the  course.  lUii  he  knew  that  all  the  respect 
and  confidence  of  the  students  would  be  for- 
feited if  he  took  the  volumes  into  class.  So 
he  kept  them  re'it;i<)usly  in  his  library  ;  but 
nc\Trtheless  he  carried  the  class,  iniknnwn 
to  ihcm.sclvcs.  through  the  subject  on  sub- 
stantially the  lines  of  Martineau.  Another 
instructor  (not  now  in  the  country),  a  teacher 
of  lon?t  experience  here,  was  once,  by  the 
miscarriage  of  some  trunks,  Iclt  temporarily 
without  bis  notes  at  the  opening  of  the  term. 
There  was  a  text-book  which  would  do  for 
a  while;  but  he  knew  that  his  fate  was 
sealed  if  the  cla.ss  discovered  him  using  it. 
So  he  had  the  first  two  or  three  chapters 
copied  out  in  script  by  an  amanuensis;  and 
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with  the  written  sheets  he  went  boldly  into 
the  class  room,  and  maintained  appcaiaiiccs 
until  his  own  notes  arrived.  Another  foreign 
instructor  in  Economics,  of  less  experience 
in  student  ways,  once  had  his  notes  printed 
(printing  is  cheap  in  Japan),  for  conven- 
ience sake,  in  a  small  pamphlet,  half  sylla 
bus,  half  notes.  This  he  used  as  the  basis 
of  his  class-work.  But  the  students  objected 
to  this,  rebelled,  and  finally  went  on  a  strike. 
The  manaj^cr  Can  exceptional  one)  p^avc  the 
nistructor  carte  blanche  ni  settling  the  ditii- 
culty  ;  but  the  latter,  not  wishing  to  see  the 
school  injured  by  the  withdrawal  of  a  whole 
class,  concluded  to  alter  the  method  of 
instruction. 

It  is  another  corollary  of  the  ideal  1  have 
spoken  of,  that  the  method  which  roost  suits 
the  Japanese  student  is  the  one  which 
throws  no  work  upon  him,  but  makes  him 
merely  the  passive  receptncle  of  the  thoughts 
of  the  instructor.  Work,  in  our  sense  of  the 
word,  is  unknown  among  students.  There 
are,  of  course,  shining  exceptions,  but  these 
are  few.  It  is  not  that  there  is  any  objec- 
tion to  work  in  itself.  It  is  merely  that  the 
traditions  of  education  do  not  assume  it  to 
be  a  necessary  element  in  the  student's 
duty.  Knowledge  is  regarded  as  a  thing 
already  in  material  existence,  and  capable  of 
bein<?  received  and  stored  away,  as  a  curio 
or  a  painting  is.  Education  as  a  process  ot 
rigid  training  is  not  a  part  of  their  notion. 
Thus  the  student's  work  is  practically 
measured  by  the  number  of  hours  in  the 
iecture-room.  The  (to  us)  excessive  num- 
ber of  hours  per  week  in  the  curricula  is 
on  this  understanding  not  unnatural,  since 
otherwise  the  student  would  not  have  enough 
to  do.  It  will  easily  be  understood,  more-  ' 
over,  that  French  and  German  law  is  on  the 
whole  more  acceptable  to  the  students,  so 
far  as  the  process  of  mastering  it  is  con- 
cerned ;  for  the  tempting  form  in  which  it 
is  ()|]erc<l  to  them  —  that  of  ready-made  | 
abstiartinn<:,  requiring,  apparently,  merelv  ' 
the  micliectuai  apprehension  of  the  formula  i 
— satisfies  their  desire  for  a  minimum  of  | 
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mental  effort.  VVlien  a  principle  is  presented 
to  them  in  a  plain,  straightforward  formula, 
they  ask  for  nothing  more.   Of  the  exist- 
ence of  difficulties,  inconsistencies,  complica- 
tions, that  are  involved  in  its  deduction  or 
its  application,  they  have  little  apprehen- 
sion,  unless  these  are  forced  upon  their 
notice.    I  do  not  know  of  the  continental 
methods  by  personal  experience.   But  if  «re 
may  judge  from  the  published  criticisms  of 
Professor  von  Ihering,  the  great  practical 
jurist  of  Germany,  German  legal  education 
is  to-day  recognized  to  be  extreme  in  its 
abstractness  and  unpracticalness.  The  study 
of  the  continental  law  is  certainly  fin*  Jap- 
anese students  at  once  the  most  congenial 
and  the  most  unhealthy.    What  they  need  is 
something  to  simulate  intellectual  effort. 
To  be  content  with  receiving  broad  generali" 
zations  is  not  merely  to  be  deceived  into 
thinking  that  one  has  a  practical  ktiowled^e 
of  law  \  it  is  to  lose  the  mental  training 
which  is  with  us-  a  chief  object  -(tf  all 
education. 

I  have  alluded  to  the  slender  ability  of 
students  to  employ  English.  This,  too,  has 
in  part  for  its  cause  the  general  method  of 
education  here.  In  the  traditional  ideaU 
memory  is  everything,  ratiocinative  facility 
is  nothing  ;  and  the  influence  of  this  is  not 
yet  shaken  off  The  result  is  that  where 
sight-memory  is  involved,  as  in  spelling,  one 
finds  surprising  accomplishments.  But  in 
the  constructive  work  of  grammar  and  syn- 
tax and  in  the  power  of  expressing  thought 
freely  in  a  foreign  toni^ue  there  is  a  certain 
backwardness.  It  is  needless  to  say  that 
the  work  the  foreign  instructor  of  law  is 
greatly  hampered. 

The  imaginary  case  put  above,  of  a  club  of 
American  lawyers,  will  partly  convey  some 
idea  also  uf  the  way  m  which  Japanese 
students  expect  to  control  the  policy  of  a 
school  and  to  arrange  the  methods  and 
material  of  instruction  to  suit  themselves. 
Prnrticallv.  it  may  he  said,  the  sfudents  have 
their  own  way  —  that  is,  whenever  it  occurs 
to  them  to  have  a  special  way  —  in  cvcry- 
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thing.  How  this  state  of  affairs  has  come 
about  is  not  very  clear.  But  it  exists  uni- 
versally,—  with  less  emphasis.  perh:ips,  in  the 
Imperial  University,  because  of  the  competi- 
tion for  the  government  prizes  which  there 
are  to  be  gained.  In  an  institution  now  in 
miod  (our  instructors  have  been  dismissed 
in  two  years  because  the  students  did  not 
like  tiieir  methods.  In  case  the  authorities 
presume  to  be  obstinate*  the  screw  is  applied, 
and  there  follows  a  strike,  —  a  word  which 
has  been  thoroughly  acclimatized  in  the 
Japanese  language,  and  is  applied  by  the 
students  themselves  to  the  process.  Some 
two  years  ago  a  strike  of  four  hundred  strong 
todt  place  in  a  certain  private  institution, 
because  of  some  new  regulation  ;  and 
althoiis^h  the  manag^er  was  uhimateU'  dis- 
missed as  a  part  of  the  resulting  compromise, 
the  strike  had  lasted  so  long  that  many 
never  returned,  and  the  school  is  only  just 
recovering  from  the  blow.'   In  the  private 

*  At  I  write,  the  aempiper  bringi  a  report  which  will 
iltaitntt  in  an  extrenw  nttniier  what  I  have  aaid. 

JAFAN   MAIL,  JAN.  9.  18<>1 

THE  HI(;HER  commercial  SCHOUl. 

The  Hxki  Shtmiun  njiort-.  .mother  dUturbuiicr  in  tin- 
ilxinr  school-  It  ti.ok  pUuc  nn  >atiird.iy  U-.t.  The  account  nl 
what  occurred  is  thutt  (IcikCribed  by  our  contemporary :  " 
lot  been  reported  in  these  columns  from  time  to  time,  a  bad  fee^ 
iacesaU  between  itw  Director  and  the  ttndcats  of  the  Higher 
CwMHRHil  S«beol.  It  had  been  decided  that  cerlam  of  the 
Mnmd  rear  pupils  must  be  expeHed  from  the  school.  Tlic 
Oit*ctoi.  ciinvidering  that  this  measure  would,  if  unexplained, 
C3itte  4  |;re 1 1  ^[ir  .1-1  in.;  the  ^'.mieiits,  nrilcrcd  '.I'.liu  t"  hi  s-,.ni. 
mootj  to  the  l^-«.iure  Hall  on  (be  ylii  iiiitAiu,  jirni  ikpuu-ii  a 
infnihef  uf  ih;  school  staff,  Mr.  Imamura,  to  make  clear  to  thcni 
thii  t!ic  step  to  Ik  taken  was  abeoluteiy  cuential  lo  the  main- 
unmt'  of  &dpiiae  in  the  enWUfafainent.  Mr.  lafBnuim  av 
caided  the  platform  and  was  about  lo  oommcnce  a  speech  when, 
n  odled  tones,  a  atudant  asked  him  in  what  capadty  he  was 
to4n?to  iddreis  the  school,  and  what  he  purposed  s.h  iiil;  Mr. 
Im-nnun  replied  that  he  was  actinc  in  liii-  cipacity  c.i  a  iiuiubcr 
o'  inf>chi>!l  -:.ii1,  .<nil  ti  ]iu'sin:<  I  tin-  ItinitiM  .  The  subject  <iii 
"hih  pi..p.  i^.'ii  to  address  theui  was  the  ikjIIcv  of  thf  vchool. 
r«.  iKi^the  ~tn-lr-nt  rejoined,  '  In  that  case  we  are  unwillini;  to 
Incc"  to  jrcMi.  We  do  not  wbh  to  hear  abont  the  policy  oi  the 
^^Mil  fram  any  ene  Imt  dte  Dhiaelor.  Let  as  have  an 
■•Onita  with  the  Director.'  Here  the  whole  school  com- 
■■wd  to  stand  on  the  fnrnis  and  shout.  Mr.  Im.imiira.  in 
"fio  to  pacify  the  <<ti>dcnt«.  said  that  the  Director  was  ,  tuv.-H 
intlcnulj  not  be  seen.  To  this  one  r»f  their  niimbcr  rcplicti.  •  He 
wDijt  unwell;'  annthrr  added.  •  I  saw  htm  enter  the  school  i-<iin- 
l^iadUiis  roocninjc '  and  a  third  shouted,  <  If  he  i.s  unwell,  we 
"<>iRoin  a  body  to  his  boose  in  .4abu.'  Pererivlni;  that  his 
*n»«eieh«itle»i,Mr.lmmHiRid{smiaaedthesdiool.  Where- 
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I  law  schools,  which  (except  Keiogijuku)  de- 

jjend  largely  on  the  patronage  of  the  stg- 

I  dcnt.s,  tl'ic  resitlt  is  that  th<'  authorities  prac- 
tically tollow  every  command  of  the  latter. 
Another  effect  is  that  the  marks  of  an  ex- 
amination seldom  represent  the  actual  merit 
of  the  student.    The  authorities  do  not  care 

I  to  reduce  the  attendance  any  more?  than  can 
be  helped,  or  to  drive  away  stutlents  by  get- 
ting a  reputation  for  severe  marking.  But 
in  the  Imperial  University  and  Ketogijuku 
this  tendency  is  less  apparent.  Another 
consequence  is  that  a  teacher  who  finds  his 
methods  unsatisfactory  to  the  students  must, 
if  it  is  to  them  an  essential  matter,  choose 
between  forfeiting  his  convictions  or  his  posi> 
tion.  Sooner  or  later  he  becomes  tired  of 
kicking  as^ain^it  the  iiricks.and  falls  into  the 

j  habit  of  following  what  he  discerns  that  the 
students  desire.  To  h^yakmmshH — that 
isp  to  be  a  disturber  of  peace  or  the  cause 
of  trouble— is  to  commit  a  signal  breach  of 
Japanese  moral';.  A  righteous  cause  is  not 
a  complete  excuse,  for  no  one  can  be  quite 
innocent  who  has  vduntarily  entered  into 
strife.  The  managers  of  a  school,  in  the 
slang  of  the  day,  have  no  use  for  an  instruc- 
tor who  cnnnot  i^ct  alonp;  harmoniously  with 
his  students.  The  instructor  knows  this, 
and  guides  htmsdf  accordingly. '  I  am 
speaking  now  chiefly  of  Japanese  instructors; 
for  the  foreigner,  trained  amid  different  tra- 
ditions, usually  does  not  easily  succumb  to 

'  the  harness.  But  after  a  time  his  struggles 
become  gradually  fainter ;  and  the  lapse  of 
several  years  usually  leaves  him  as  tractable 

upon  a  number  of  the  second  year  students  went  off  in  seardKlf 
'  the  Director,  and  eventually  socceeded  in  enterinf  hiaroom  and 
plying  him  with  a  string  of  questions.  Mr.  Vano  made  no  r»- 
:  ply  whatever,  and  without  delay  despatched  an  officer  to  the  De- 
partment of  Education  to  report  the  occurrence  to  the  Minister." 
We  are  infonned  that  the  atudeats  demand  the  resignatioa  of  the 
Director. 

lATMr  HAIL,  JM*.  W,  1891 

Mr.  Vano  Jiro.  Director  of  the  Tokyo  Higiicr  Commeicial 

School,  has  rcsisnetl  hi»  post. 

This  5^bool  is  a  Government  Institution,  ranking;  with 

tl:r  IfiYilKii  MliliJle  Scliools.  The  Direct. ir  .11  qin  ^tiun  is 
one  of  the  mo»t  experienced  educators  in  Japau,  and  is 
well  known  to  some  of  the  Boetoniana  who  have  leaided 
in  Japan. 
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and  accommodating  as  a  Japanese  student 

can  desire. 

The  educational  community  is  in  reality  a 
market,  the  desires  ot  the  students  being  the 
demand  which  the  school  authorities  seek  to 
supply.  How  nearly  this  term  applies  to  It, 
in  virtue  of  the  mobility  of  student  patron- 
age and  the  conditions  of  Mnctnntion  in  at- 
tendance, and  how  sensitive  a  market  it  is, 
may  be  inferred  from  some  figures  showing 
the  attendance  at  one  of  the  large  insti- 
tutions:— 

»SA«  !»$  <Mfr  tVh  t»«  isa«  (t^i 

New  !>tudcnti  <lurink; 

the  year  ....  ijj  571  435  JI4  J71  653  o;i 
Total  muaberat  beigin- 

nbtg  of  jrftMT  .  .  .  taj  S91  970  1038  lajy  1108  1160 
Ket  gaio  cvtr  prarwis 

3(«w   }i4     7c,    SB      I    49  5a 

It  appears  from  this  table  that  in  1889,  for ' 

instance,  some  650  students  entered,  but 
during  the  same  time  more  than  600  left. 
These  figures  show  the  students  as  they  are, 
drifting  about  from  school  to  school,  ab- 
solved from  the  control  of  the  parents  at 
home  in  the  country,  studying  where  they 
find  the  .i;rcatest  attraction,  and  masters  of 
tlie  educational  situation. 

Space  does  not  suffice  to  take  up  here  the 

relation  between  legal  study  and  the  future 

professional  career  of  the  student.    Hut  as 
a  specimen  of  the  test  to  which  tlie  student 
must  look  forward  on  entering  the  bar  or 
taking  a  subordinate  place  on  the  judicial 
staff,  I  append  the  questions  given  at  the  last  : 
examinations.    On  this  lu  rasion,  a«;  in  the  I 
past  few  years,  the   camluiates  numbered 
over  ICXX>.  Some  200  passed.  J  am  lold  tliai 
it  is  a  great  distinction  to  pass  at  the  first  | 
trial,  and  that  most  candidates  try  two  or  1 
three  times  Iscfore  sucrcedinc:.     Something  } 
of  this  is  probably  due  to  the  peculiarities  ' 
of  the  examiners ;  and  it  was  considered  a  | 
good  )oke  upon  them  that  Mr.  Hatoyama  1 
(lately  Dean  of  the  Imperial  University  Law 
School),  on  his  return  from  America*  failed 
to  pass  at  the  Hrst  trial. 


A.  Examination  roa  Advocates. 

I.  Criminal  LaW' 

(a)  Wli.it  is  the  difference  between  cnntinuing 

crimes  (teizoku  iutn)  and  instantaneous  en  ines 
(s0kmJi-AaH),  and  tlie  imporunce  of  this  dis- 
tinction in  the  application  of  the  law? 
{b)  What  is  tlie  diffcrenct  IkUvccii  embezzle- nnent 
{juAisaisiin  hishozai)  and  property-falsification 
{boHintai,  escroqutrie)  t 

2.  V rim  inn  I  Procfdure. 

(o)  Explain  the  nature  of  public  and  private  suit.s, 
and  the  points  in  which  they  resemble  and  differ 
from  f  .1'  li  <  iilu  I 

(A)  .May  a  Court  ot  .Second  Instance  annul  a  decision 
of  a  Court  of  First  Instance  for  not  allowing  a 
mitigation  of  aenience  as  prescribed  by  law  ? 

3.  Cml  Proaiurt. 

(a)  A  sue.s  B,  and  C"  moves  to  be  made  a  party  in 
the  case.  The  Court,  after  examining  C,  diH- 
misse«  the  motion.  C  ;i[)pi  als  ;  but  the  Court 
of  Second  Instaiuc  di-sniisses  the  appeal  on  the 
ground  iliat  the  statutory  period  for  appeal  had 
ela|>sed.  May  C  appeal  to  the.  Court  of  Last 
Instance,  and  show  that  the  period  had  not 
expired  before  he  entered  the  appeal? 

{b)  The  defendant  in  a  suit  requests  the  Court,  on 
decision  in  bis  favor  with  costs,  to  issue  an  at- 
t.ichment  as^insl  the  plaintiff  pending  appeal. 
May  the  Court  do  so? 

(f)  If  a  defendant  fails  to  appear  at  the  trial  of  a 
case,  must  the  Court  give  judgment  by  default, 
or  may  it  take  some  other  course  ? 

J    Cmnmrrdit/  LaJi>. 

{(t)  How  do  you  diiitinguish  between  a  contract  of 
insurance  and  a  contract  of  wager  or.gamblmK 

(f>,tkiijii) 

(1*)  Discuss  the  question  whether  an  ordinary  part- 
nership should  be  regarded  as  a  legal  person  or 

not,  .iiu!  \hc  si^nlfii  .iricr  ot  ilu-  distitirti'in 
(<•)  What  IS  thedifterencc  between  a  bill  ot  exchange 
and  a  promissory  note  ? 

5.  Civil  £m», 

(a)  Explain  the  different^,  if  any,  between  the  effeci 
of  mistake,  compidslon.  and  illegality  of  object 
upon  the  element  of  consent  in  contracts. 

/')  Distinguish  between  the  cases  when  a  principnl 
is  res|M>nsible  and  when  he  is  not  for  acts  of  \n 
agent  in  excess  of  his  powers,  and  give  the 
reasons. 

(<")  When,  if  ever,  is  a  person  not  bound  l)y  a  judg- 
ment where  the  period  for  appeal  has  lapsed  ? 
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Where  one  or  moru  surctii-s  ;i<jcii-nL'  iriMilvcnt, 
what  c£fect  has  this  upon  the  obligations  of  the 
other  sureties?  ' 


B.  EXAMINAIION  FOR  JUUICUL  ASSISTANTS. 

r.  CivU  Law. 

(«)  Expb^n  the  distinctioD  between  personal  and 

real  right*,  anri  it^  .idvin'rtt:cs 
Wliat  is  the  effect  ut  tiaud  upon  consent  in 
contracts? 

(•)  Does  the  rontrirt  oi  sale  always  transfer  the 

property  in  a  thing? 
(i)  To  whose  benefit  should  result  the  acts  oE  an 

;^at  in  excess  of  powers  ? 

z,  CommerdtU  Law, 

(<>  Where  the  directors  of  a  corporation  m  ike  a  con- 
tract in  regard  to  an  entr-rprlse  nnt  ii.i  Imlrd  in 
the  ariicles  of  association,  and  the  xharehoiuers 
iiicrvvirds  ratify  the  contract,  is  the  corporation 
l)oun(l  to  perform  ? 

(^1  WJiat  is  the  obligation  of  joint  signers  of  a  ne- 
.;otiaUle  instrument? 

(f)  Mav  tl>e  valuation  in  a  contract  of  marine  insur- 
ance exceed  the  real  value  of  the  thing  insured, 
and  is  such  a  contract  entirely  without  elTeci  ? 

3.  Criminal  Lam* 

(«)  What  U  the  difference  between  acts  done  in  the 

reasonable  i>r(>tecii<»n  of  self  isitohoyei).  an<i  acts 
dooe  to  protect  .self  or  relatives  in  the  presence 
of  impend  n>;  danjjer  resultin>;  from  vis  major  f 
(i)  Wl  it  i^  th.  liitTerence  between  acts  done  withdut 
a  criminal  intent  and  acts  done  without  know- 
ledge of  facts  which  are  essential  to  the  crime  > 
Give  examples  of  each  class. 

4.  Crimiaal  FraeedHre. 

(«)  Why  are  the  rules  of  Proof  in  criminal  cases 

difftrfcnt  from  those  in  civil  cases  ? 
•^'••y  the  Public  t'rosecutor  appeal  against  a 
jndgment  rendered  by  default?  If  he  may, 
«h,it  is  to  be  done  when  the  <lefenriant,  pend- 
tugthis  appeal,  himself  enters  an  appeal  against 
tlie  judgment  ? 

5.  Cii  il  PriWiinn: 

(«)  Explain  the  nature  and  effect  of  the  distinction 
ktrtv-t  n  judgments  in  Courts  of  Lower  Instance 
>ad  judgments  in  Courts  of  Last  Instance. 


{b)  What  are  the  facts  consriutin<;  a  cause  u:'  .  < 
tion  i   Why  ts  it  necessary  to  affirm  tiiem  in  the 
declaration  ? 

It  is  (lirticult  in  dcscribin;^  briefly  a  phase 
of  life,  especially  of  foreign  life,  that  is  un- 
tatnihar  to  one  s  readers,  to  convey  exactly 
the  inipreiision  one  desires.  Certain  major 
traits,  to  which  the  miiwrones  must  be  .sac- 
rificed, Ijecome  too  prominent,  and  the  sluui- 
inLjs  arc  lost.  One  can  endeavor,  of  course, 
merely  to  rehearse  one's  own  experience, 
and  let  it  tell  its  story.  Btit  all  experience 
is  personal,  and  the  full  title,  by  the  law  of 
nature.  untransferaW'".  He  who  takes  it 
from  another  obtains  only  in  imperfect  and 
precarious  interest.  1  lie  dilhciilty  of  evad- 
ing this  law  ts  greater  where  we  are  tlealing 
with  Japan,  for  the  spirit  of  the  life  is  one 
which  can  never  be  pnt  upon  paper.  It  is 
i  not  difficult  to  find  fault  with  the  ways  of 
j  its  people,  in  legal  education  or  in  other 
activities ;  btit  the  doubt  always  remains 
whether  it  is  really  a  fault  that  we  find.  By 
oMf  standards  somethiiifj  nmv  fall  ->hnrt  ; 
but  tliere  is  a  constant  ressciuiuu  ui  lioulit 
wheilier  wc  have  any  right  to  apply  those 
standards.  In  the  formation  of  our  judg' 
ments  tliere  is  a  continual  conflict  between 
tlic  artistic  sense  and  the  practical  sense. 
I'he  (ormer  .sees  and  is  satisfied  with  the 
unity  and  the  charm  of  Ja|)ancse  life  as  it  is 
in  itself;  the  latter  sees  and  wishes  to  rc> 
adjust  its  incompleteness  and  unsuitableness 
as  it  stands  in  comparison  with  our  own 
ideals.  We  wonder  whether,  alter  all,  the 
life  that  wc  6nd  here  worked  out  is  not  the 
best  for  this  land,  and  whether  the  sum  of 
onr  criticism  is  not  mcrelv  that  our  ways  are 
different.  W  ith  most  of  ns.  to  pref!i(  ite  a 
tlifferencc  from  our  own  standards  is  to  pre- 
dicate an  inferiority ;  and  this  is  the  error, 
dangerous  because  unwitting,  for  which  so 
constant  iilow.ince  has  to  be  made  in  all  our 
thoughts  of  Japan. 
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NEGOTIABLE  PAPER. 


Bjr  Wm.  Arch.  McCubaw. 


IT  has  come  to  be  considered  in  the  com- 
mercial world  that  a  purchaser  of  n«go* 
tiable  paper  bona  fide  for  value,  before 
maturity,  without  notice,  can  collect  the 
lace  value  liiereof,  in  spite  of  everything 
under  the  sun.  Let  us  see  how  far  right 
the  world  is  in  this  opinion. 

An  eminent  jurist  in  reviewing  the  law 
of  negotiable  paper  gave  a  history  of  it, 
from  which  is  gleaned  the  following. 

The  law  of  bills  of  exchange  owes  much 
<A  its  scientific  and  liberal  character  to  the 
wisdom  of  the  great  jurist,  Lord  Mansfield. 
Sixteen  years  before  the  American  Revolu- 
tion, he  held  that  bank-notes,  though  stolen, 
become  the  property  of  the  person  to  whom 
tbey  are  bona  fidt  ddivered  for  value  with- 
out knowledge  of  the  UlTCMy.  This  prin- 
ciple is  later  affirmed  again  and  again  as 
necessary  to  the  preser\'ation  of  the  circu- 
lation of  all  the  paper  in  the  conntry,  and 
with  it  all  its  commerce. 

Later  there  was  a  departure  from  this 
principle  in  the  noted  English  case  of  Gill 
v>  Cubitt,  in  which  it  was  held  that  if  the 
holder  for  value  took  it  under  circumstances 
which  ought  to  have  excited  the  suspicion  of 
a  prudent  and  careful  man,  he  could  not  re- 
cover. This  case  annoyed  courts  and  in- 
nocent holders  for  years,  until  it  was  sat 
upon,  kicked,  cuffed,  and  overruled,  and  the 
old  doctrine  of  1760  re-established,  which  is 
now  the  undisputed  and  settled-law  of  Eng- 
land and  this  country. 

Fully  expressed,  it  is  that  the  holder  o£ 
negotiable  paper  bona  fide  for  value,  before 
maturity,  without  notice,  can  recover  it.  not- 
withstandini;  what  may  be  the  antecedent 
equities  of  the  original  parties,  —  the  maker 
and  payee,  —  and  notwithstanding  the  holder 


took  it  under  circumstances  which  oug^ht 
to  excite  the  suspicion  of  a  prudent  man. 
In  order  to  destroy  the  holder's  title,  it 
must  be  shown  that  he  took  the  note  maia 

fide. 

Upon  the  strength  of  the  many  decisions 
establishing  the  above  law,  we  will  scatter 
broadcast  some  free  advice.  You  can  buy 
commercial  paper  that  is  stolen.  You  can 
buy  it  from  the  thief,  but  do  be  careful  not 
to  be  so  inquisitive  as  to  learn  that  it  is 
stolen  b^ore  you  buy  and  pay  for  it.  The 
more  inquiries  you  make  about  such  paper, 
if  you  want  it,  the  more  you  are  hurting 
your  subsequent  title  to  it.  The  least  you 
know  about  negotiable  paper  that  comes 
into  your  bands,  the  better.  Some  court 
has  said  commercial  paper  may  be  stolen  ; 
yet  it  is  pood  when  it  has  come  into  the 
hands  of  bona  fide  holders,  although  received 
from  the  thief;  the  holder  b  not  bound  to 
inquire  how  and  by  what  means  the  paper 
came  into  the  possession  of  the  party  trans- 
ferring it  to  him.  This  may  be  encour- 
aging to  thieves,  but  it  cannot  be  helped.  It 
is  the  fault  of  the  holders  of  negotiable 
paper,  letting  it  lie  around  where  it  may 
be  stolen. 

You  may  buy  any  negotiable  note  made  by 
an  intoxicated  man  without  the  least  danger 
of  losing  your  money,  provided,  of  course, 
you  have  no  knowledge  of  that  fact  or  of 
the  character  of  the  note  or  how  given. 
The  maker  may  have  been  made  drunk  by 
the  payee,  may  have  been  filled  with  liquor 
for  the  very  purpose  of  obtaining  a  note. 
The  innocent  holder  for  value  will  collect 
such  a  note.  The  maker  ha'l  nn  business 
to  get  drunk  and  sign  the  paper. 

There  may  have  been  no  consideration 
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for  the  note  you  buy.  The  maker  may  be 

a  {armer  who  has  been  tricked  into  signing 
a  note  about  some  worthless  patent  fence  or 
lightniog-rod  or  new  farming  implement. 
He  gave  the  notc^  you  are  an  innocent  holder 
for  value,  and  he  will  have  to  pay  it. 

The  farmer  may  have  given  the  note  for 
value  received  ;  the  payee  may  have  rcttirned 
a  iew  days  afterward  and  told  the  maker  he 
desired  a  slightly  different  note.  He  suc- 
ceeds tn  persuading  the  farmer  to  give  him 
a  second  note  upon  the  promise  that  he 
will  return  the  original  note  early  the  follow- 
ing morning.  You  may  be  the  innocent 
holder  of  one  of  these  notes,  some  one  else 
of  the  other,  and  the  farmer  will  have  to 
pay  both  of  ihcm. 

The  maker  may  have  had  opportunities 
and  power  to  ascertain  with  certainty  the 
exact  obligation  he  is  assuming,  yet  chooses 
to  rely  upon  the  statement  of  the  persons 
with  wham  he  is  dealing,  and  executes  a 
negotiable  instrument  without  reading  or 
examining  it.  You  become  a  bona  fide 
holder  for  value  of  this  paper.  The  maker 
is  bound  by  his  act,  and  will  be  estopped 
from  chimin;^  that  he  intended  to  sign  an 
enlirdy  different  obligation,  and  that  the 
statements  upon  which  be  relied  were  false. 
He  could  have  found  it  out  for  himself  before 
it  was  too  late,  but  did  not  do  it.  He  may 
be  an  old  and  feeble  man,  yet  it  will  not 
help  him  if  he  had  .sense  enough  to  know 
what  he  was  doing  when  he  signed  the 
paper. 

Yoa  may  discount  negotiable  paper  very 
severely,  but  this  of  itself  will  nut  be  evi- 
dence of  bad  faith  and  affect  your  title  to 
the  paper.  However,  there  is  more  or  less 
risk  about  a  tremendous  shave ;  the  court 
may  submit  this  circumstance  in  connection 
With  all  the  other  facts  to  the  jury  for  their 
determination  as  to  your  good  faith.  A  two 
hundred  and  fifty  dollar  note  bought  for  one 
hundred  dollars  stood  fire.  It  has  been  said 
tlaifrom  ihi  rty  to  fifty  per  cent  tliscount  I 
''^'^y  J,'o  thnui^^h  withotit  que<<titj]i,  if  there  ' 
^e  no  other  evidences  of  bad  faith.    Bui  if  i 


you  happen  to  be  a  gambler  and  on  intimate 
terms  with  the  payee,  travelled  with  him, 
knew  that  the  payee  could  not  possibly 
come  honestly  by  a  $2,500  note,  which  you 
pay  him  $1,850  for,  you  will  likely  have  all 
these  circumstances  developed  before  a  jury 
to  try  your  bad  faith. 

You  are  a  bona  fide  holder  of  a  paper 
without  kiiuwiedge  or  notice  of  its  character, 
and  pay  part  of  the  agreed  upon  purchase 
money  for  it  and  promise  the  balance  next 
week.  Meaiuvliile  you  meet  the  maker,  and 
unwittingly  remark  that  you  have  bought 
his  note  and  suppose  it  is  all  right.  He 
tdls  you  it  is  all  wrong,  it  was  obtained 
by  fraudulent  methods.  You  hurry  up 
to  pay  the  balance,  and  claim  you  arc  an 
innocent  holder  without  notice  or  knowl- 
edge of  the  character  of  the  paper.  Yes, 
only  partly  so ;  and  you  will  learn  to  your 
sorrow^  that  you  will  be  restricted  to  the 
recovery  of  the  amount  paid  before  your 
conversation  with  the  maker,  before  notice 
of  the  character  of  the  paper. 

All  kinds  of  paper  have  been  thrown  on 
the  commercial  world  beside  tons  of  good» 
:  genuine,  honest,  value-received  paper.  A 
maker  lias  signed  that  which  he  presumed 
to  be  a  contract  for  an  agency,  on  paper  as 
large  as  a  half  sheet ;  and  the  part  he  signed 
is  so  that  it  could  be  detached,  and  when 
so  detached  is  a  note  Perfect  promissory 
notes  have  been  given  witii  conditions,  on 
margin  or  underneath,  that  destroyed  their 
negotiability,  but  which  cotttd  be  easily 
separated,  leaving  the  notes  perfect*  and  no 
one  could  have  any  reason  to  sn?;pcct  that 
any  condition  ever  was  a  part  of  them.  A 
maker  buys  Michigan  wheal  at  hilecn 
dollars  a  bushel,  and  gives  his  note  for  it. 
and  receives  a  highly  embellished,  gilded 
contract  that  the  note  is  not  negotiable,  and 
that  the  crop  of  wheat  from  .seed  sold  is  tc 
be  unloaded  on  some  brother  farmer  at  the 
same  price.  A  maker  signs  negotiable  notes 
in  blank,  and  they  are  filled  up  afterward  for 
'  larger  amounts  than  he  intended.  All  these 
i  had  10  pay  for  their  experience  when  the 
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notes  came  into   the  hands  of  innocent 
holders  lor  Vtiluc. 

A  maker  signs  a  note  by  which  the  amount 
may  be  increased  without  gtianting  against 
such  an  nlteration.  The  note  is  written  » 
for  "  One  Hundred  Dollars."  The  blanU 
space  is  filled  in  with  the  words  "  and  fifty. " 
There  is  nothing  to  raise  a  suspicion  that 
it  is  not  all  right.  The  maker  is  liable  for 
the  face  of  the  note  to  the  bon  t  fitlc  holder 
for  value.  If  the  blank  space  had  been 
scored  with  a  ■■  - "  or  the  alteration  in 
any  wise  perceptible,  the  purchaser  would 
have  taken  it  at  hisownri.sk. 

The  law  derlares  it  is  the  dutv  of  the 
maker  of  the  note  to  ^uard,  not  only  him-  i 
self,  but  the  public,  against  frauds  and  altera- 
tious,  by  refusing  to  sign  negotiable  paper 
made  in  such  a  form  as  to  admit  of  fraud- 
ulent practices  upon  ihcm  wi'h  ease  :»nd 
without  ready  detection.  When  the  altera- 
tion is  apparent  on  the  face  of  the  paper, 
the  holder  either  takes  it  at  his  risk  to  lose 
it  all.  or  to  be  fjoverned  by  the  original 
unaltered  note  as  to  the  amount  to  be 
recovered. 

There  seem  to  be  but  few  doors  of  escape 
from  payment  for  negotiable  paper  in  the 
hands  of  innocent  holders  for  value.  Before 

you  send  negotiable  paper  into  the  commer- 
cial world,  on  the  win^s  of  the  wind,  that  you 
do  not  want  to  pay,  either  don't  sign  the 
paper  or  sign  and  write  across  its  face  '*  non- 

negotiable."  Of  C()ur>e,  mala  fides  on  the 
\\.\x\  of  the  holder  is  open  for  proof  at  all 
times.  1  lowever,  wc  do  not  propo.sc  now 
to  enlarge  upon  the  subject  of  bad  faith, 
fraudulent  blindness,  circumstantial  evidence 
of  knowledge,  and  so  forth  ;  all  or  ;in\'  tif 
whicli  may  he  siitTicicnt  excuse  for  the 
jury  to  reli.'ve  the  maker  from  the  payment 
of  the  note. 

Side  by  side  with  these  almost  innumer- 
able  cases  preservative  of  commercial  paper 
in  tin-  !i'nv!s  of  Av/.r  fhic  holders  for  value,  '; 
before  maturity  and   without  notice,  there  ; 
is  a  small  class  of  cases  distinctly  scj^irate  | 
from  them,  which  may  defeat  the  recovery  I 


by  innocent  holders  of  genuine  negoliabie 
paper  as  virtual  forgeries.  The  maker,  to 
avoid  liability,  most  prove  to  the  satisfaction 
of  a  jury  that  he  has  been  guilty  of  nolaciies 
or  negligence  in  signin«^  the  negotiable  in- 
strument. He  must  show  that  it  did  not 
get  into  circulation  by  any  fault  of  his. 
Here  are  three  cases: — 

In  the  first,  the  alteration  consisted  in 
a(]dtn<:^  a  siii;;le  letter  "v"  to  the  word 
"  eight  "  so  as  to  make  the  note  read  "  eighty  " 
instead  of  "  eight."  The  instrument  was  a 
printed  blank  with  an  open  space  for  the 
insertion  of  the  amount,  the  word  "dollars" 
being  printed  at  the  end  of  the  spare.  The 
word  "  eight  "  was  filled  in  at  the  beginning 
of  the  space,  and  all  the  rest  of  the  blank 
to  the  word  "dollars"  was  filled  with  an 
elongated  scroll  It  happened  that  a  very 
slight  space,  about  an  eic;hth  of  an  inch,  was 
left  between  thr  end  of  liie  word  "eight" 
and  the  beginning  uf  the  scroll.  In  that  di- 
minutive spot  the  letter  **y"  was  inserted  in 
siicii  a  wav  as  to  appear  quite  natural,  and 
in  the  handwriting  of  the  person  who  filled 
up  the  rest  of  the  note.  A  cipher  was 
added  to  the  figures* 

The  court  said  that  it  would  be  monstrous 
and  contrary  to  every  legal  principle  to  hold 
that  the  maker  of  a  negotiable  instru- 
ment must  so  execute  it  as  to  prevent  the 
possibility  of  alteration  in  any  event  The 
maker,  having  used  ordinary  care  and  pre- 
caution and  not  having  been  negligent,  would 
be  no  more  responsihh*  upon  such  an 
altered  instrument  than  he  w<inld  upon  a 
skilful  forgery  of  bis  handwriting.  The 
question  of  negligence  is  for  the  jury  :  and 
it  generally  finds,  when  given  full  oppor- 
tmiily,  that  the  maker  was  not  negligent. 

In  a  second  cjsc  the  farmer  agreed  to  be 
an  agent  for  a  fence  after  repeated  impor- 
tunities. It  was  neces.sary,  in  order  to 
become  such,  that  he  sign  an  nc:reenient, 
which  he  read  over  and  over.  Ii  was  a 
half  page  of  printed  matter,  and  not  in 
the  nature  of  a  note.  The  farmer  produced 
his  copy  on  the  trial.   When  in  the  act  of 
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siETning,  the  payee  arranged  the  papers  for  negotiable  i)apcr,  when  in  fact  Iv^  brlievcd 
the  maker  to  sign.  The  maker  looked  at  ,  he  was  completing  an  entirely  ajtiercnt  con- 
them  to  see  whether  they  were  the  agree-  |  tract?  Could  a  man  of  ordinary  care  and 
oientshehad  read;  but  by  some  sleight  of  i  precaution  have  guarded  himself  and  the 
bin  !  or  confusion  of  papers  a  note  was  public  afjaiiist  sucli  an  inipusition  ?  Was 
signed.  It  passed  into  the  hands  of  an  he  any  more  res[)oiisiblc  tor  tlie  ne;^'otiable 
innocent  holder.  The  court  left  the  question  paper  than  upon  a  lorged  note.''  The  jury 
of  the  maker's  negligence  to  the  jury.  Had  answered,  Certainly  not. 
he  examined  what  he  signed.^  Was  he  The  last  case  was  a  more  skilful  trick 
negligent  in  the  signinj^  of  the  papers,  so  than  eitlier  nf  the  above.  The  note  signed 
tbat  by  some  trick  he  was  made  to  utter  \  was  as  follows :  — 

K'Hirii  Fa'^i,  April  3.  1877. 

Six  months  after  date  I  promise  to  pay  J.  B.  Smith,  or  :  bearer  Fifty  Dollars  when  I  sell  by 
«rder  Two  Hmdied  and  fifty  DoUan  :  worth  of  Hajr  and  Harvett  Grlndm 
f<^r    value     received     with    legal    intereM    wKhoat  i  appeal      and      alio  vithoot 

defalcation  or  stay  of  execution. 

T.  H.  Bkowii    I  Ageni  for  Hay  and  Hanwat  Griadeii. 


The  dotted  line  was  not  in  the  original ; 
tbe  paper  was  separated  at  this  point.  The 
court  held  it  was  a  case  for  the  jury,  saying 
it  was  so  cunningly  framed  that  it  might  be 
cut  in  two  parts,  one  of  which,  with  the 
maker's  name,  would  then  be  a  perfect  nego- 
tiable note.  If  there  was  no  negligence  in 
the  maker,  the  good  iaith  and  absence  of 
negligence  on  the  part  of  the  holder  can- 
not avail  him.  The  alteration  was  a  forgery, 
and  there  was  nothing  to  estop  the  maker 
ifom  alleging  and  proving  it.  The  ink 
of  a  writing  may  be  extracted  by  a  chemical 
process  so  that  it  is  impossible  for  any  one 
but  an  expert  to  detect  it ;  but  surely  in 


such  a  case  it  cannot  be  pretended  that  the 
holder  can  rely  upon  his  good  faith  and 
diligence. 

The  drunken  maker,  he  who  wrote  his 
note,  One  Ilundrcd  Dollars,  the  one 
signing  a  promissory  note  with  condition 
on  margin  that  could  be  removed,  had  not 
done  everything  prudent  and  careful  men 
could  do,  to  guauxl  tbe  public  and  them* 
selves.  In  the  three  latter  cases  everything 
in  the  power  of  the  makers  as  prudent  and 
careful  men  had  been  done ;  they  had  not 
been  negligent  in  the  least  degree.  At  any 
rate,  so  the  jury  found ;  and  their  findings 
were  approved  by  courts. 


LONDON  LEGAL  LETTER. 


LoMDOw,  Jan.  II,  1893. 

T'HE  courts  reopened  to-day  after  the  Christ- 
mas recess.    Heavy  cause  lists:  ruviit  tlispf) 
there  are  as  many  as  nine  hundred  actionii 

''owfi  fcr  trial  in  the  Queen's  Bench  division  atone ; 

<ixl  as  usual  the  Divorce  Court  records  promise 
curious  revelations.    The  will  of  the  late 

f^'ike  of  Sutherland  is  to  be  disputed  m  the  Pro 
Cburt ;  and  if  a  tithe  of  the  rumors  one  hears 

» tn.ie,  the  Sutfacrhnd  Will  case  should  be  the 


most  celebrated  cause  of  the  season.  The  House 

of  Lords  will  occupy  its  legal  moments  wiA  hear- 
ing twenty  appeals,  of  wliirh  twelve  come  from 
the  English  Court  of  Appeal,  five  from  the  Scot- 
tish Court  of  Sessions,  and  three  from  Ireland. 

The  whole  country  is  awaiting  with  the  utmost 
expectancy  Mr.  Gladstone's  new  Home  Rule  Bill. 
Parliament  re-assembles  in  the  beginning  of  Feb- 
ruary, and  the  measure  wiO  in  aU  likelihood  he  in* 
troduced  at  once.  The  general  impression  is  that 
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the  Liberal  Government  has  prepared  a  bill  of  a  mo- 
dei»te  and  conciliatory  ctuuracter  \  by  oondliatoiy 
I  mean  one  calculated  to  allay  the  doubts  or  many 
of  their  Kiii^lish  supporters,  for  of  course  Mr.  Red- 
mond and  his  followers  will  not  be  satisfied  with, 
and  might  even  refuse  to  vote  for,  a  scheme  which 
in  their  opinion  would  be  inadequate.  You  may 
remember  tliat  according  to  the  provisions  of  the 
old  Home  Rule  Bill  the  Irish  mcmbeni  were  for 
the  fiiture  to  be  excluded  from  Westminster,  Mr. 
Gladstone  in  his  historic  oration  affirming  that  it 
passed  the  wit  of  man  to  contrive  their  dual  posi- 
tion as  at  once  English  and  Irish  legislators.  i'hiS; 
too^  was  tiie  strongly  held  opiniw  of  the  present 
Iridi  Secretary,  ^^r.  John  Morley,  the  oldest  con- 
vert to  Home  Rule  among  our  pnblic  men  :  t)iit 
so  powerful  was  the  agitation  which  ensued  fur  the 
teiention  of  the  irishmen  at  St.  Stephen's  that  the 
Liberal  leader  finally  was  induced  to  promise  that 
exclusion  would  cease  to  form  a  feature  of  his  pro- 
gramme. Engliiih  Home  Rule  opinion  is,  however, 
by  no  means  unmymous  on  this  point  Mr.  La- 
bouchere,  the  editor  of  '■Truth."  has  been  con- 
ducting in  his  paper  for  some  weeks  past  a  vigorous 
controversial  campaign  on  this  very  subject.  He 
eadaims  loudly  against  allowing  Irbhmen  to  legis- 
late for  themselves  and  also  for  Englatul ;  and  he 
warmly  applauds  Mr.  Gladstone's  original  scheme, 
tuging  him  to  revert  to  it  in  this  particular,  at  any 
rate.  Every  serious  politician  here  is  agreed  that 
we  are  privileged  to  live  during  one  of  the  most 
interesting  epochs  of  English  history. 

Not  nearly  so  many  young  men  are  entering  at 
thelnnsof  Couit  just  now  as  was  the  case  a  year  or 
two  ago.  It  is  really  very  difficult  to  say  what  regu- 
lates a  matter  of  this  kind;  I  thinli,  however,  it  has 
at  last  fitieied  down  to  die  nund  of  the  aspiring 
University  graduate  that  success  at  the  bar  is  not  a 
matter  of  course,  «"ven  to  the  habitual  pri/e-winners 
at  school  and  college.  An  ever-increasing  num- 
ber of  University  men  are  attracted  towards  the 
ranks  of  journalism ;  and  not  a  few  of  those  who 
some  yean;  ago  would  have  looked  fnnvard  to  a 
forensic  career  now  eagerly  engage  in  the  occu- 
pation of  the  press.  Gray's  Inn  has  succeeded  in 
again  asserting  its  posititm  as  a  vigorous  Inn  of 
Court  ;  more  students  are  entering  on  its  books 
than  has  been  the  case  in  recent  years.  The 


Benchers  are  domg  ever}'thing  in  their  power  to 
make  the  old  Inn  attracthfe ;  they  have  opened  a 
Common  Room  to  the  members  ftce  of  charge. 

There  are  successful  Common  Rooms  in  all  the 
other  Inns,  but  the  members  liave  to  pay  a  small 
annual  subscription  for  the  privilege.  It  Is  a  good 
example  which  the  Benchers  of  Gray's  Inn  have 
shown,  and  the  other  wealthy  legal  corporations 
might  very  well  follow  suit. 

The  Scottish  Bar  is  very  prosperous  this  year ; 
the  cause  lists  at  Edinburgh  have  been  well  stocked 
with  cases,  and  I  do  not  hear  so  many  complaint?; 
of  htigious  destitution  as  formerly.  Some  mem- 
bers of  the  Faculty  of  Advocates  have  been  not  a 
little  piqued  at  a  recent  proceeding  of  the  Edin- 
burgh Town  Council.  The  latter  are  engaged  in  an 
arbitration  with  the  Edinburgh  Tramways  Com- 
pany, and  instead  of  refying  tolely  on  the  pfio> 
fessional  aid  of  Scottish  counsel,  the  Corporation 
retained  the  senices  of  Mr.  Cripps,  Q.  C,  a  well- 
known  member  of  the  London  Parliamentary  Bar. 
Mr.  Cripps  has  publtthed  a.  book  on  ^^Compenssh 
tion,"  and  is  much  in  request  for  cases  of  the  kind. 
I  understand  that  Mr.  Cripps  will  be  duly  wel- 
comed by  his  Northern  rivals,  but  that  some  of 
diem  win  hope  to  score  off  him  when  die  arbitral 
tion  proceedings  conunencc. 

The  new  Ijord  Chancellor,  Lord  Herschell,  is 
credited  with  a  very  revolutionary  proposal  They 
say  he  contemplates  the  creation  of  stipendiary 
magistrates  for  the  counties.  At  present,  of  course, 
county  magistrates  receive  no  remuneration  what- 
ever, the  duties  being  performed  gende- 
men  without  technical  professional  qualifications. 
Sometimes  miscarriages  of  justice  take  place, 
but  with  quite  remarlcable  infrequency.  It  is 
common  knowledge  Mrith  what  efficiency  the 
"  Great  Unpaid  "  discharge  their  functions.  I 
have  no  doiilit  we  shall  sonic  day  or  other  see 
this  change  in  the  administration  of  the  Crnnuial 
Law  carried  out,  but  not  just  at  present ;  pul>lic 
o])inion  does  not  demand  it,  and  the  expense 
would  be  very  considerable. 

During  the  recess  we  had  the  finest  Christ- 
mas weather  experienced  for  years, —  cold  ctnp 
weather,  with  i)lenty  of  ice,  and  opportunity  for 
recreating  exiiausted  professional  fiu:ulties. 
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CURRENT  TOPICS. 

A  Stubborn  Court.  —  Some  time  ago  Judge  Pbil- 
fips.  of  the  UnHed  State»  CkcoH  Court,  imprisoned 
the  three  judges  of  Cass  Coimty,  Missouri,  for  con- 
tempt in  refusing  to  obey  the  order  of  ills  court  tliat 
tliey  sbould  levy  a  tax  to  pay  certain  railroad-aid 
bonds  of  the  county.  Tliere  had  been  a  hot  litiga- 
tion over  tlie  bonds,  the  cidzeos  contending  that  they 
veveiB^I  and  fraudulent;  but  they  had  passed  into 
tilt  hands  of  innocent  holders,  and  the  United  States 
Sqweoie  Court  had  pronounced  them  biodij^.  On 
one  occasion  a  judge  and  the  district  attonwy  were 
<Mi  their  way  to  St.  Louis  to  sell  some  of  the  bond.s, 
and  were  dragged  from  a  train  at  a  way  station  and 
Inched.  Another  member  of  the  party  Icilled  bim- 
^fl'  to  ivoid  tl)eir  fate.  N'obody  was  ever  punished 
lor  the  murder,  but  several  were  convicted  of  stopping 
a  naU^rain.  A  good  many  of  the  bonds  were  com- 
promised. The  three  county  judges  in  question,  h.iv- 
iag  a  wholesome  fear  of  lynch  law,  refused  to  levy 
Ae  necessary  tax,  and  went  to  jail  in  Kansas  City, 
•here  they  have  lain  ever  since  last  March.  The 
jailer  treated  them  well,  allowing  them  to  eat  in  the 
ySk  Utchen  and  occasionally  to  take  a  stnril  around 
the  city  in  his  company.  Meantime  their  court  was 
ttiU  open,  as  no  one  but  themselves  could  dose  it, 
ad  diey  have  been  drawing  $;  a  day  apiece  therefor. 
Judge  Phillips  has  now  released  them  all,  two  of 
them  because  their  term  of  office  has  expired,  and 
Ute  thinl  because  the  grateful  public  have  elected 
him  to  the  legislature.  They  are  still  under  a  fine  of 
tyn,  but  probably  their  friends  will- pay  it  Such  is 
tl>e  reward  of  virtue  and  obstinacy.  The  other  two 
judges  will  probably  run  for  Coni;ress.  Perhaps  on 
the  whole  it  is  safer,  if  not  more  honorable,  to  run 
faroficeduMtDmnfipomainob;  butwe  ihonld  need 
10  be  dreadfully  scared  before  we  would  do  either. 

Novel  Cruelty.—  Not  many  months  ago  a  wid- 
jerof  AU^any  County,  New  Yank,  married  a  widow 

flfWs  own  township.  She  had  three  clrldrcn  bv  lier 
wwier  marriage  ;  he,  two  by  his.  Keccntly  his  wife 
J*t»ided  him  for  pnqring  for  his  own  children,  at 

™^ly  prayers,  to  the  exclusion  of  hers.  Discussion 
•"came  warm,  and  the  wife  ordered  the  husband  to 
'■Pettthe  tervke  and  make  special  mention  of  her 


children  in  his  petitions.  He  refused,  and  there- 
upon she  seized  him  by  the  hair  by  both  hands, 
forced  him  down  on  his  knees»  and  refused  to  let 
bim  up  until  he  had  prayed  according  to  her  instruc- 
tions. The  aggrieved  husband  has  crossed  the  State 
line  into  Pennsylvania,  and  put  up  a  petition  there  to 
be  released  from  the  marriage.  He  probably  winds 
up  with,  "  And  your  petitioner  will  ever  pray." 

Idem  Sonans.  —  In  our  last  number  we  made 
some  remarks  on  the  doctrine  of  lAm  scnatu.  Two 
cases  in  Texas  now  offer  themselves  for  remark,  in 
one  of  which  it  was  held  that  a  verdict  is  not  bad  be< 
cause  ** aggravated"  is  spelled  '<  aggrevated,*'  and  In 
the  other  that  a  verdict  is  not  bad  because  "  theft "  is 
spelled  theift "  and  "  penitentiary  "  is  spelled  peni- 
teatnre.**  The  court  in  the  latter  case  say :  "It  is 
well  settled,  where  the  sense  is  clear,  that  neither  in- 
correct  orthography  nor  ungrammatical  language  will 
render  a  verdict  Illegal  or  void,  and  that  it  is  to  be 
reasonably  construed,  and  in  such  manner  as  to  give 
it  the  meaning  intended  to  be  conveyed  by  the  jury." 
This  is  nudi  better  than  the  holding  by  the  same 
court,  some  years  ago,  that  "  fist  "  will  not  answer 
for  '<  first "  in  a  verdict  of  murder,  it  not  being  a  case 
of  hom^de  in  a  prize-fight.  The  same  court  bad 
once  held  that  "  penitentilery  "  was  good  for  "  peni- 
tentlaiy,"  but  that "  penty  "  would  not  answer  there* 
for.  The  silliest  decision  on  this  doctrine  ever  made 
was  in  Colorado,  that  "  Fitz  Patrick  "  would  not 
answer  for  "  Filzpatrick,"  "  Fitz "  literally  meaning 
••son." 


No  Practical  Joking.  —  A  very  remarkable  in^ 
cident  occurred  on  the  trial  of  a  case  recently  in 
Chicago.  The  action  was  by  a  mother  for  damages 
by  the  death  of  her  young  daughter,  caused  by  the 

defendant's  neudigence.  Nine  of  the  jury,  after  re- 
tiring, signed  and  sent  in  to  the  court  the  following 

communication  :  — 

Cilic.^r;",  Ii.i..,  Dec.  15. 
To  tht  HoHoraKe  Court :  \Vc.  the  undersigned,  jururs 
on  the  Brown-LhM|vist.Ryan  case,  most  respectfully  re> 
quest  vou  to  furnish  ua  the  following :  One  case  export 
beer,  onr  qu.irt  Mc  Braver  whiskey,  one  dozen  Bas.s' ale, 
three  decks  of  cards,  oi'.<- <iu;irt  '  Mil  t'l  iifci  wlii^kcv,  one 
box  Figaro  cigars,  dinner  for  twelve  from  the  Sherman 
Hoase." 
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The  request  was  of  course  deoied,  and  then  the 
jury  returned  a  verdict  of  one  cent  damages.  The 

judge  thereupon  very  properly  set  asidf  the  verdicd 
fined  the  oftenders  tea  dollars  apiece  for  contempt,  and 
discharged  them  from  the  panel.  «' What  their  ver- 
dict would  have  been."  said  the  court.  '•  hid  tlicir  re- 
quisition been  honored,  can  only  be  conjectured.'* 
Tbe  court  further  observed 

"  A  court  of  law  it  not  the  pbice  (or  fiKetionsness^  and 

however  genuine  m:iy  have  been  the  spirit  of  sportiveness 
of  these  jurors,  or  however  serious  they  were  in  addressing 
such  a  reque«t  to  the  court,  the  coort  cannot  regard  it  bat 
as  an  affront  and  impertinence  which  cannot  pass  unre' 
baked  and  unpunished,  for  to  do  so  would  surely  retuH  in 
the  dangerous  weakening  (if  piihlir  confidence  in  one  of 
the  most  cherished  of  our  institutioatt.  .  .  .  The  nine 
jurors  are  discharged  from  the  panel,  as  tbejr  have  de- 
monstrated their  entire  unfitness  and  unwonhincts  to 
serve  as  jnrom  in  any  caae  whatever. 


"  L.  S." —  It  would  seem  that  now  that  most  people 

can  write,  tlicre  is  ni>  !i>ti;^cr  any  sense  in  the  prac- 
tice of  requiring  a  ^cal  to  any  legal  instrument.  The 
reason  of  the  requirement  is  as  obsolete  as  the  doc- 
trine of  benefit  of  clergy.  The  chief  nrijtiincnt  in 
favor  of  retaiuinj^  it  is  that  the  alx>litioi)  ut  ii  would 
render  inapplicable  agood  deal  of  law-learning  about 
tlie  tloctritic  of  covcnints.  Re.illy  it  would  seem 
th.it  if  a  m.ui  nicaiis  a  covenant  he  can  and  should 
txi.ircss  that  lufiuiini;  in  wotds,  without  relying  on 
the  nfHxin<^  of  a  wafer  or  scrip  of  paper  with  "  ;jum- 
stickum on  the  under  side.  A  number  ot  commu- 
nities have  recognized  the  aheurdlty  ol  the  seal- 
doctrine,  and  have  made  enactments  for  cqtiivalents, 
such  as  the  word  "  seal,"'  or  a  scroll,  or  the  letters 

L.  S."  T!te  only  advantage  of  tlie  equivalents  is 
that  they  are  less  likely  to  disappear  than  t!ic  seal, 
and  thereby  deprive  the  language  of  a  covenant  from 
operating  as  a  covenaot  because  the  ]>aper  has 
dropped  off  or  been  removed.  But  the  substitution 
of  the  letters  "  L.  S."  is  entirely  inappropriate,  be- 
cause they  do  not  mean  "seal,"  but  only** place  of 
the  seal,"  and  if  the  place  oi  the  seal  is  vacant  there 
IS  no  seal.  It  only  shows  how  enslaved  the  lawyers 
are  to  forms.   It  would  be  just  as  appropriate  to  write 

Alaslca."  The  truth  is  that  we  have  outlived  this 
seal  business  just  as  much  .-is  the  **  indenture  *'  busi- 
ness, and  everybody  will  admit  that  a  deed  is  not  an 
indenture,  and  that  in  the  language  *'  this  indenture 
witnesseth  the  paper  lieth.  And  so  we  have  outlived 
the  "  Ss."  Ixisiness,  in  affidavits,  the  re.il  meaning  of 
which  never  was  exactly  icoowo,  but  which  has  been 
supposed  to  be  seiliett,  to  wit ;  and  a  silly  set  we  are 
for  continuing  to  employ  it,  especially  in  communities 
which  pretend  to  have  abolished  latin  phrasc-s.  But 
It  it  hand  indeed  for  the  old  lawyers  to  give  up  the 
did  lies. 


lUiiY  Thompson.  —  In  the  Publisher's  Depart- 
ment, of  the  current  number  of  tiie  '*  American  Law 

Review"  is  a  poem  about  "Sailing  around  Iceland,"' 
evidently  from  the  pea  of  the  St  Luuis  editor.  It  is 
accompanied  by  reproductions  of  photographic  views. 
One  of  the  views  is  "  Valla,"  the  *'  Little  Traveller,"' 
presumably  the  baby  daughter  of  the  said  editor 
(not  granddaughter  surely  ?).  We  are  not  going  to 
he  outdone.  We  shall  ininicdiatcly  order  up  our  in- 
fant grandson  to  be  photographed,  and  reproduce 
him  with  verses,  ad  iH/tmtum,  written  in  his  praise 

in  a  •'  I'ublishcr's  Dcpartrnt-nt "  sup])lied  for  the  exi- 
gency. Professor  Thomp.son's  poem  is  good,  and. 
the  baby  looks  good«  but  so  gotnl  a  poet  should  not 
be  so  jealous  of  our  poet,  Frank  J.  Parmenter,  as  his 
recent  criticism  indicates.  The  learned  editor,  in  the 
same  department,  pleads  guilty  to  former  careleaa- 

ness,  which  he  should  embody  in  the  next  edition  of 
his  great  work  on  negligence,  in  the  following  im- 
portant particolar:  — 

"  These  really  sweet  and  brnutiful  faces  put  to 
shame  the  ungallant  statement  carelessly  made  by  me 
— partly  echoed  from  English  travellers^  of  the  lack 
of  female  beauty  in  Iceland ;  and,  lifinc:  a  lawyer,  I 
would  now  most  humbly  enter  a  retraxit."  Of  one 
of  these  ladies  he  says :  **  I  am  bound  to  say  fliat  she 
will  compare  in  comeliness,  grace,  intelligence,  and  all 
the  qualities  that  adorn  a  wife,  mother,  and  leader  of 
society,  with  her  sisters  of  the  United  States."  These 
statements  he  accompanies  with  corroborative  photo- 
graphic exhibits.  We  shall  expect  soon  some  love- 
poetry  from  our  legal  traveller. 


The  Missing  Chascf.llor.  -  In  undertaking  to 
correct  Mr.  Coudert,  last  month,  for  confusing  Brock- 
hoist  Livingston  with  Robert  R.  Livingston,  we  care- 
lessly fell  into  an  equal  error  by  confusing  Chancellor 
Livingston  with  Chancellor  Lansing.  It  was  the 
latter  who  disappeared  mysteriously  in  his  old  age, 
and  of  whom  it  may  correctly  be  said  that  "  it  never 
was  known  what  became  of  him."  He  was  not  a 
very  distinguished  man,  and  it  was  sttrmMcd  that 
he  was  murdered.  Chancellor  Livingston  waa  one 
of  the  most  eminent  and  useful  citiseos  of  hts 
State,  the  friend  and  patron  of  Fulton,  a  distin- 
guished diplomatist,  who  as  minister  to  France  nego* 
tiated  the  Louisiana  treaty,  the  Introducer  of  merino 
sheep  into  this  country,  whose  statue  in  bronze  adorns 
the  Capitol  .at  Washington  and  that  at  Albany.  In 
respect  to  Mr.  Coudert's  slips  of  memory  he  (Mr. 
Coudert,  not  Chancellor  Livingston)  jocosely  writes 
us :  **  When  it  comes  to  the  fame  founded  on  the  argu- 
ment of  cases,  who  knows  or  cares  whether  it  was  An- 
drew or  .'Mexander  ?  Indeed.  I  am  inclined  lo  swell 
with  pride  that  I  got  half  the  name  right  Ucsides, 
what  would  be  the  use  ol  you  literary  lellowi  acting 
as  detectives,  if  we  did  not  occasionally  sQp  and  give 
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joQ  a  chance  to  show  what  you  can  do  i  If  good 
old  Honer  nods  at  times,  why  may  not  a  hard-worked 
lawyer  doze  when  be  is  tired?"  We  sincerely  con- 
giatvlate  our  witty^  friend  that  he  did  not  confuse 
Alexander  with  Ray  Hamilton. 


NOTBS  OP  CASB8. 

Dyixg  Dkclarations.  -  It  is  well  settled  that 
the  dying  declorationa  of  the  victim  of  murder  or 
anuslatighter  are  receivable  in  evideace  against  his 
u'.ii'.itit.  It  would  stH-m  that  tliey  sliouid  also  "jo 
receivable  in  favor  of  the  assailant,  and  such  is  un- 
doabtedly  the  better  doctrine.  It  was  however  held 

to  the  (  ontr.iry  in  Mocck  y.  People,  loo  II'.  2^1  ; 
s.  c.  39  Am.  Rep.  38,  in  which  the  court  approved 
the  exclnsioa  of  the  following  declarations :  '*  He  did 
f  it  «i.>h  accused  Iiurt  for  what  he  had  done,  and 
aid  accused  had  done  nearly  right,"  observing  that 
tins  **affDrda  no  evideace  of  anything  more  than  a 
truly  Christian  spirit  on  the  p.irt  of  one  who  h.irl 
beea  unjustly  done  to  death,  and  who  in  his  dying  ago- 
nies was  willing  to  forgive  the  nalefiictor."  Bat  in 
Mattox  V.  United  States,  13  S-.ip.  Ct.  Rep.  50,  it  was 
iKid  that  on  a  trial  for  murder,  when  there  is  admitted 
vitiMmt  objection,  as  a  dying  declaration,  a  statement 
bv  decc  i'-ed  (hat  he  did  not  know  who  shot  him,  it  is 
error  to  exclude  evidence  of  a  further  statement,  made 
inmcdiately  afterwanls,  that  he  saw  the  parties  who 
sliot  him,  and  that  defendant  was  not  among  them 
Tbe  court,  by  the  chief-justice,  observed :  '*  Dying 
decfaiatkMis  are  admissible  on  a  trial  for  murder, 
as  to  till-  fict  of  the  homicide  and  the  jjerson 
by  whom  it  was  committed,  in  favor  of  the  defend- 
ant as  well  aa  against  him.  i  East,  P.  C.  353 ;  Rex 
Scaife.  I  Moody  &  K.  551  ;  United  Slates  Tay- 
tor,  4  Cranch  C.  C.  338;  Moore  v.  Slate,  xz  Ala. 
7&4;  Con.  V.  Matthews,  89  Ky.  287, 12  S.  W.  Rep. 
333  '  To  the  same  effect  is  People  :•.  Knapp.  26 
Mich.  112;  Moore  v.  Sute.  12  Ala.  764;  Bish.  Cr. 
Law.$  iao7;  Browne  Cr.  Law,  2t. 

Mary  Washivoton  s  Tomb.  —  A  very  irreverent 
ipscuUtor  dowii  ;u  Virginia  has  been  trying  to  corner 
the  last  resting- place  of  the  honored  grandmother  of 
••vrccninlry  .\lihouLj;h,  as  we  understand,  the  Mother 
of  Presidents  ha<i  not  taken  the  most  pious  care  of 
Aat  groand,  and  had  never  completed  a  projected 
nwnument  in  memory  of  the  good  woman,  -  in  which 
iwtiention,  however,  she  was  by  no  mean**  so  remiss 
Mi* the  city  of  New  York;  in  respect  m  r.cncrii 
Trant.  —  yer  this  sacrilege  was  more  than  the  Vrr- 
,  t^mi.  could  stand,  and  the  interference  of  the  Su- 
Pnne  Court  having  been  implored  on  the  ground  of 


fraud,  that  tribunal  sat  down  very  heavily  on  the 
transgressors,  and  read  them  some  good  morals  and 
some  wholesome  denunciation.  We  extract  the  fol- 
lowing choice  passages  from  the  report  in  tbe  "  Vir- 
ginia Law  Journal — 

"The  record  in  this  ca&c  prcs«nts  for  review  b\  thi» 
court  the  »acrilcgiuus  and  shockingly  Mumeful  spectacle 
«{  a  controversy  and  traffic  over  tbe  grave  and  lacred  ashes 
of  Mrs.  Mary  WashinKton,  the  honored  and  revered  mother 

of  the  1rans4  ciulun;  m.lii  of  .dl  tht  .igcs,  who  in  ttit;  .itin.lls 
of  the  wuiid  u  without  a  prototype,  a  peer,  or  a  parallel. 
Mary,  the  motherof  WasUngiun.  —  a  deeply  pious,  intel- 
lectual. re»olutc  woman,  —  refused  to  surrender  ber  supre- 
macy by  residing  with  any  of  her  children,  and  chose  to 
live  bv  hi:rsclf  mii  her  farm  in  Stiil'fiird  ( ■uuni\  .  opposite 
Fredcricksburgh,  surrounded  by  her  slaves  and  domestics, 
in  the  csercise  of  her  systematic  and  beneficent  authority, 
nntil  her  illustrious  son  urged  u|>on  her  bis  solicitude  for 
licr  personal  safety,  and  his  apprehension  that  the  capture 
of  her  person  by  the  enemies  of  her  couiiirv,  ic  l>e  held  as 
a  hostage,  might  some  time  constrain  him,  as  the  com. 
mander-in-cbie<  of  the  Revolutionary  patriots,  to  elect  be- 
tween public  duty  and  fili.il  nffertion.  She  removed  to  the 
village  of  Fredcricksburgh,  on  the  south  side  of  the 
Rappahannock  River,  and  resided  there  from  1776  to  17X9 
in  a  plain  wooden  stmctare,  framed  and  w«atherboarded, 
within  three  iqaares  of  the  *  Kenmore*  residence  of  Col. 
Fielding  Lewis,  the  hu&baiid  of  lirr  <I.inf;htcr  Hetty.  There, 
at  the  age  of  83  years,  on  the  -'5th  day  of  August,  1789, 
she  died,  and  was  buried  on  the  apex  of  a  hill  which  over- 
looks the  valley  of  a  little  stream  of  water,  which,  on  the 
western  side  of  I'Vedericksbargh,  win^  its  way  to  the 
k.i|)p.il:,iiHinck  Rivi  r  Tta  re,  tradition  says,  she  re-oricd 
frequently,  during  her  fourteen  year*  of  solitary  iiie,  lor 
meditation  and  prayer,  Snd  sat  often  for  hours  upon  the 
ledge  of  rocks  that  crops  out  on  the  top  of  the  bill ;  and  that 
she  gave  directions  lobe  buried  there,  on  the  land  then  the 
pro|)crty  of  her  son  in  law.  Col.  Fieldlni;  I  cwis  .Ah  >ut 
the  year  1831  —forty-two  years  after  Mrs,  Washington  was 
baried — an  association  was  organised  to  erect  a  monu- 
ment to  her  memory  over  her  grave ;  and  Gen  Antircw 
Jackson,  the  renowned  President  of  the  United  States,  who 
had  been  compatriot  in  arms  with  her  great  son,  and 
whose  yotttbfnl  blood  had  been  shed  in  the  Revolutionary 
War  for  the  independence  of  their  common  country,  was 
invited  to  lay  the  corner  stnnc  .\n<!  on  thr  -th  tbv  of 
May,  1833,  with  civic  ccrcmonici  ;itid  milit-iry  j xi-tjiwl 
worthy  of  the  Occasion,  the  venerated  chief-magistrate  of 
the  United  States,  who,  the  illiistrions  Thomas  Jefifcrson 
said,  '  had  filled  the  meaiore  of  his  country's  glory,'  in 
the  name  m  l  n.  ln^li.ili'  mi'  .ill  ihi-  people  of  this  great 
country,  performed  the  signal  act  oi  public  gratitude  and 
affection, and  laid  the  comer'Stone  of  the  monument  which 
mark>  the  grave  of  the  mother  of  the  '  Father  of  bis 
Country,'  and  thus,  in  the  ra«wt  solemn  and  Impressive 
manner,  dedicated  !«'  I'lihii..  .iml  pi'n:--  n-.t_>  f  oicvcr  the 
consecrated  spot  where  the  remains  of  this  honored 
woman  had  reposed  for  forty-five  years  in  the  grave  where 
r  he  pious  dntv  and  reverence  of  her  children  had  laid  her. 
From  thai  day  to  this  no  right  or  claim  of  private  owner, 
ship  has  ever  been  eaerciaed  over  it  or  made  to  it.  In 
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Beatty  Kurtz,  Judge  Story  iaid :  '  It  [the  )otJ  was  origi- 
nally conaemted  (or  a  religloua  iMirpoae.  It  haa  become 

a  repository  of  the  dead,  and  it  cannot  now  be  resumed  by 
the  licijs  ot  Cliarlcs  Heatty.'  In  Cincinnati  v.  White,  the 
court  said  :  '  There  is  no  particular  form  or  ceremony 
DCCesMry  in  dedication  to  public  uae.  All  that  is  required 
Is  the  assent  of  the  owner  of  the  land,  and  the  fact  of  Its 
being  usrH  for  piitilic  purposes. '  Heatty  V.  XuitSi  «  Pct. 
566;  Cincinnati  r  .  White.  6  Pet.  431. 

"In the  appr<^]>r>Ate  and degUlt address  made  by  Mr.  Das- 
■ett,  chairman  %A  the  aaoattaiental  cominittce,  to  the  Presi- 
dent of  the  United  States,  at  the  laying  of  the  cornerstone 
of  the  monument,  he  said :  'In  looking  upon  this  monu- 
ment the  citizens  of  these  States  will  remember  that  they 
are  brothers.  They  tcmcmber  that  here  lie  the  ashes 
of  the  "  Mother  of  the  Father  of  bis  Country."  They  will 
acknowledge  too  this  just  tribute  to  the  merits  oif  her 
vvlm,  early  ilepflved  of  the  support  of  her  consort,  en- 
couraged and  fosteied,  by  precept  and  example,  the  dawn- 
ing irtrtoei  of  her  illiifUloas  aon,  and  nurtared  into 
maturity  those  nobler  faculties  which  were  the  ornament 
and  glory  of  her  waning  year*.  They  will  ackiiowk'd|;e 
the  hallowed  character  of  this  romantic  spot,  ever  to  l>e 
remembered  as  the  place  chosen  for  her  private  detrotions. 
Here  she  ashed,  aa  a  dying  request,  that  her  mortal  re- 
mains might  rest.  Hallowed  be  this  wish  '  Sarri<t  this 
spot  I  Lastmg  as  Time  this  monument  t  Let  u:»  cbcn^h 
Oc  mnembfanoe  of  this  hour.  Let  us  carry  with  us  hence, 
engraved  on  oar  hearts,  the  memory  of  her  who  is  here  in* 
tvrred.  Her  fortitude,  her  piety,  her  every  grace  of  tile, 
her  sweet  peace  in  death,  thnnij^h  her  sure  hope  of  a 
blessed  immortality.'  To  this,  President  Jackson  re- 
qxmded  in  an  address  caqnisitely  beautiful  and  justly 
proportSoned  to  the  great  occasion  and  the  migb^  thetnc, 
in  the  oondmion  of  which  be  said :  *  It  is  to  me  a  source 
of  hiph  gratific.ition  that  T  can  speak  of  him  from  per- 
sonal knowledge  and  observation.  I  witnessed  the  public 
conduct  and  private  virtues  of  Washington,  and  I  saw  and 
participated  in  the  confidence  which  he  inspired  when 
probably  the  stability  of  our  institutions  depended  upon 
his  persona!  influence.  In  the  grave  before  us  lie  the  re- 
mains of  his  mother.  Long  has  it  been  unmarked  by  any 
mooumenta)  tablet,  but  not  unhonored.  You  have  under- 
taken the  pious  duty  of  erecting  a  column  to  her  memory, 
and  of  inscribing  upoii  it  the  ^tntplc  but  attectittg  vvorik: 
"  Mary,  the  Mother  of  Washington."  No  eulogy  could  be 
higher,  and  it  appeals  to  the  heart  of  every  American. 
Fellow-citiaens,  at  your  request  and  m  your  name.  I  now 
depo^iit  this  plate  in  the  spot  liestined  for  it;  and  wh.en 
the  American  pilgrim  shall  in  after  ages  come  up  to  this 
higb  and  holy  place,  and  lay  his  hand  upon  this  sacred 
colanm,  may  he  recall  the  virtues  of  her  who  sleeps  be- 
neath, and  depart  with  his  affections  puri&cd  and  bis  piety 
strcngthcm  il,  while  he  invokes  l.'.esslngs  opon  the  mem- 
ory of  the  mother  of  Washington.' 

'*  This  prood  hbtory  has  bem  recited  Hrgtttmdt  to  show 
th.1t  the  hallowed  tomb  of  her  who  gave  to  the  country 
and  to  humanity  the  foremost  man  on  the  files  of  time  has 
lieen  consecrated  by  |)rivatc  dedication  and  by  public 
ceremonial  as  the  fetullmm  of  patriotic  pride  and  protec- 
tion, and  could  not  be  made  the  subject  of  Intimate  con- 
tract, much  less  of  venal  and  vulgar  traflic-  .  .  , 


"On  the  aSih  day  of  February  —  the  very  next  day 
after  the  paper  sued  upon  was  signed  and  delivered  to 

tht  m  "  there  was  published  in  the  *  Free  Lance '  new*- 
j>jj«;r  la  1'  icdericksburgh  an  interview  had  with  Messrs. 
Colbert  and  Kirtley,  in  which  they  said :  '  Yes,  sir,  we 
have  the  property  in  hand  for  sale,  and  will  offer  it  at 
public  outcry  in  the  city  of  Washington,  on  the  5th  of  this 
month  (March|.  There  being  110  disposition  on  the  jjart 
of  either  Congress  or  people  to  tinish  the  monument  01  to 
cire  for  the  grave  of  Mrs.  Washington,  and  feeling  the 
general  depression  of  all  kinds  of  business,  and  to  enliven 
up  things,  we  have  iletennined  to  sell  graves,  if,  by  so 
doing,  we  can  attract  (he  attention  of  the  ronntrv  to  this 
locality,  and  bring  money  here  trom  other  sections.  We 
have  ordered  the  "  Post,"  at  Washington  to  insert  the  fol- 
lowing advertisement  for  ut ;  and  if  parties  will  purchase, 
we  mean  to  sell.   The  title  to  the  land  and  all  there  is  on 

it  — ahovc  and  )>ci<)w  —  will  t>e  made  perfect  to  the  pur- 
chaser. We  think  it  would  be  better  than  Ubby  prison  to 
some  Nordiem  relic-bunter ;  and  thinking  die  opportunity 
a  favorable  one  to  offer  the  property,  we  have  decided  to 
do  so  in  the  manner  described.  As  real-estate  agents,  we 
mean  business  in  this  and  in  ah  other  matters.  The  [prop- 
erty is  in  our  hands  for  sale,  and  we  mean  to  sell  it.  if  pos- 
sible, at  the  time  and  place  designated.'  The  advertisement: 
'The  grave  of  Marv,  thr:  mother  of  General  fJeor^^o  W.mh- 
ington,  to  be  .sold  at  public  auction.  To  the  ladies  aitciid- 
ing  the  inauguration  of  President-Elect  Harrison :  On 
Tuesday,  the  5th  of  March,  1889,  at  4  o'clock  P.  u.,  we 
will  offer  for  sale  at  public  outcry  at  the  Capitol  of  the 
United  States  of  America,  twelve  arrr^  nf  land,  embracing 
the  grave  and  the  material  of  the  unfinished  monument  of 
Mary,  the  mother  of  General  George  Washington.  Col- 
bert ft  Kirtley,  Real-Eatate  Agents  and  Auctioneen, 
FredeHchsburgh,  Va.*  On  Saturday  morning,  die  ad  day 

of  March,  1SS9,  Hampton  Merchant  s,iid  to  Mr.  Kirtley. 
'  I  notice  that  you  have  advertised  to  sell  the  Mary  Wash- 
ington monument.  You  can't  do  It  I  have  ciamined  the 
records,  and  find  that  the  monument  b  reserved  in  the 
deeds  ;  and  neither  Mr.  Shephertl  nor  you  have  any  riRht 
to  sell  it.'  Mr.  Kirtley  answered:  '  I  pioposc  to  .sell  it  .  ' 
to  which  Merchant  replied :  '  The  hell  you  do  t  You  can't 
doit:'  to  whidi  Mr. Kirtley rejotned :  *t  propose  to  sell 
acrording  to  the  option.'  After  :  o'clock  r.  M.,  on  Satur- 
da\ ,  the  id  day  of  March,  after  Kiitlcy  had  hid  the  inter- 
view with  Merchant  above  detailed,  and  information  of  the 
recorded  deeds,  which  showed  the  express  reservation  and 
exclusion  of  the  monument  from  the  tide  to  the  lot  con- 
vcved  to  G  W.  S'nephfrd,  Mr-^srs.  Colbert  &  Kirfh-v  had 
printed,  at  the  otiict  oi  tiic  '  Free  I-ance,'  2.000  copies  of 
a  handUtI  as  follows:  'General  George  Washington. 
The  Tomb  and  Unfinished  Monument  of  Mary,  His 
Sainted  Mother!  On  Tnesdav,  the  5th  instant,  at  4 
o'clock  p.  M.,  at  tht.  Capitol  of  the  United  States  of 
America,  under  authority  vested  m  us  by  the  "  real "  own- 
ers of  the  property,  we  will  offer  lur  sale,  at  public 
outt-ry,  about  twelve  acres  of  land,  situate  within  the 
corporation  of  Frcderick<iburRh.  embracing  the  grave  of 
Mary,  the  mother  m  (1.  nr  ral  George  Washington,  and 
also  the  material  of  her  unfinished  monument.  At  the 
same  time  and  place  we  willolier  to  Ac  btghcft  bidder 
the  house  in  which  she  lived  and  died,  and  vnthin  oght 
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tqnare*  oC  the  tomb.  Colb«rt  &  Kinlejr.  Keal-£«tate 
Agtnti,  Fredericktbwgti.  Va.'  The  plainriib,  Colbert  ft 

Kirtkv,  had  printed  ant!  circulated  :n  l^ccd  atrorious 
hiadbills,  X  false  siaiemcnt,  knuwn  i'>  them  to  be  abso 
)airly  ind  positively  false,  obviously  as  a  part  of  their 
indkalioa  for  tbeir  lait  against  Shepherd  lur  damages 
fwhnrelaaal  to  sell  and  convey  to  them  (his  agents),  with 
wirrar.tv  of  title,  what  he  did  not  own  and  had  never 
cUimed,  and  what  the  record  and  cornea  on  tame  of  the 
cemitty  cspUddjr  laforiatd  tbem  he  bad  no  title  what- 

CfBt  tOb  ■  •  • 

"The  record  shows  the  indignant  outbunt  of  repro- 
balioD  with  which  the  citizens  of  Kicdcrick^lnirgh,  in 
pofaiic  Eoeetiog,  denounced  the  outrage  upon  public  sen&i- 
tifilybyidvertisiBgtoien  at  public  outcry  the  grave  of 
Mrs  Washington,  and  the  actinn  of  the  C'itv  Council,  de- 
claring the  proposal  tu  be  '  a  scaitdalou^  ictlecuon  upon  a 
ciriliied  Christian  community.  .  .  . 

"Witboat  a  farther  recital  of  tbe  details  of  this  bonid 
tnmution,  —  stamped  all  over  with  the  fraud,  fkbe  pre- 
tff.ic,  md  <leccit  of  the  phiimiffs  in  trnir, —  we  are  of 
oi>iiituu  that  upon  the  pleadings  and  evidence  in  the 
record,  the  verdict  of  the  jury  is  plainly  right,  and  that 
the  Cimit  Court  «f  Fredetickaburgh  did  not  err  in  refusing 
luMi  the  verdict  irid^ind  in  entering  judgmeiiik  dtereoo." 


The  Case  of  Polyphemus.  —  Bawden  v.  London, 
etc.  Assurance  Company,  English  Court  of  Appeal, 
s  Q>  B.  Dir.  (1892)  534,  is  a  veiy  uMning  case. 
Tbe  headoote  is  as  follows:— 

"B.  cfTecled  an  insurance  with  the  defendant  company 
through  their  agent  against  accidental  injury.  The  pro- 
posal for  tbe  insurance  contained  a  statement  by  the  as- 
tend  that  he  had  no  physical  infirmity,  and  that  there 
WW  no  circumstances  that  rendered  him  peculiarly  liable 
t"  r<tridfn:,s,  and  it  was  agreed  that  the  proposal  slujuld 
fann  the  basis  of  tbe  contract  between  him  and  the  com- 
|BBy.  By  the  teime  of  the  policy  the  corapuny  agreed  to 
pay  the  insured  on  permanent  total  disaMeitient.  and 

L-V*<Xi  permanent  partial  disablement,  — the  pulicy  stat- 
i»K  that  by  permanent  total  disablement  was  meant,  tii!.  i 
'  the  complete  and  irrecoverable  loss  of  sight  to  both 
cyci,*  sad  by  permanent  partial  disablement  was  meant 
(uZ/tij/m, 't!jc  i:oinpIete  and  irrecuverable  loss  of  siijlit  in 
one  eye.'  At  the  time  when  he  signed  the  proposal  for 
the  insarince  the  insured  had  iMt  tbe  slglbt  of  One  eye,  a 
iaa  of  uUch  tbe  defendants*  agent  was  nnr^  though  he 
Mnot  commnnlcate  it  to  the  defendants.  Ilie  assured 
i+arir.i;  tl;c  ciirrcncv  of  the  jiolicv  mtt  with  an  a<  c  idcut 
•i  ch  rebuked  m  the  complete  loss  of  sight  in  his  other 
px:,  vs  that  he  became  permanently  blind.  Held,  that  it 
•«»  be  takf  n.  first,  that  the  assured  had  sustained  a  com- 
plete lots  of  sij^hi  to  both  eyes  within  the  meaning  of  the 
P"li«;  secondly,  that  the  knowledge  of  the  dcfcn<lants' 
'S^nt  was,  atukr  tbe  circunutances,  the  knowledge  of  the 
dcf<^nda„ts,  and  that  til^  were  liable  on  the  policy  for 

'■Ofd  Esher.  M.  R  ,  :ifter  laying  it  clown  that  the 
luwiiledge  of  the  agent  was  imputable  to  the  com- 
F"»f.  Observed 


"Quin  then  having  authority  to  iiq[oitate  and  settle 
the  terms  of  a  proposal,  what  happened  ?  He  went  to  a 

man  who  had  only  one  cvr,  and  pcr-^iiadcd  him  t  i  make  a 
prc>i>osal  to  the  company,  winch  the  company  might  then 
cither  accept  or  reject.    He  negotiated  and  settled  the 

terms  of  th^  :>r.  >|  ><jsal.  He  saw  that  the  man  bad  only  one 
eye.  The  i<i  j  i^al  must  be  construed  as  having  been  ne- 
g.itMtt  d  ,»nd  settled  by  the  agent  witli  a  one-eyed  man.  In 
thai  sense  the  knowledge  of  the  agent  was  the  knowledge 
of  the  company.  The  policy  wa«  upon  a  printed  form 
which  contained  general  words  applicable  to  more  than 
one  state  of  circumstances,  and  we  have  to  apply  those 
words  to  the  particular  tit cumvtances  01  this  case.  \\  lien 
the  policy  says  that  permanent  total  disablement  means 
'  the  complete  and  Irrecoverable  loss  of  sight  in  both  eyes,' 

it  mtKt  me.^n  th.it  ;lu'  assured  is  to  lose  the  sight  of  both 
eyes  by  au  accident  alter  the  polic)  has  been  granted. 
The  contract  was  entered  into  with  a  one-eyed  man,  and  in 
such  case  the  words  most  mean  that  he  is  to  be  rendered 
totally  blind  by  the  acddent.  That  indeed  would  be  the 
meaning  in  the  case  of  .i  man  who  had  two  tves.  If  the 
accident  renders  the  man  totally  blirtd,  he  is  tu  be  paid 
j^500  for  permanent  total  disablement.  Quin,  licing  the 
agent  of  the  coolpnny  to  negotiate  and  settle  the  terms  of 
the  proposal,  did  so  with  a  one<yed  man.  The  company 
accepted  the  proiKi*.*!.  knowing  through  their  agent  that  it 
was  made  by  a  one-eyed  man,  and  they  issued  to  him  a 
policy  which  is  binding  upon  them,  as  made  with  a  one. 
eyed  man,  that  they  would  pay  him  ^^$00  if  he  by  acddent 
totally  lost  his  sight,  /,  t.,  the  sight  of  the  only  eye  he  had. 
In  my  opinion  the  plaintilt  is  entitled  to  recover  /"^oc  (or 
the  toul  loss  of  sight  by  the  assured  as  the  direct  eficct  of 
the  acddent" 

Liodley,  L.  J.,  said :  — 

*'  The  |>olicy  mu>t,  in  mv  opinion,  he  treated  as  if  it 
contained  a  recital  that  the  assured  was  a  one-eyed  man. 
The  ;f  500  is  to  be  payable  in  ease  of  the  '  complete  and 

irrec overaWe  los<  nf  sipht  in  both  eves 'hy  the  assured. 
It  the  assured  has  only  one  eye  to  be  injured,  ibis  must 
mean  the  total  loss  of  sight.  Within  the  true  meaning  of 
th(  policy,  as  applicable  to  a  oneeyed  man,  1  think  the 
pUmtHT  is  entitled  to  recover  jCsoo*" 

Kay,  L.  J.,  said:  — 

"Then  it  is  said  that  the  plaintiff  can  recover  only  for 
partial,  not  for  total,  permanent  disablement.  But,  treat- 
ing the  company  as  knowing  that  Bawden  had  cmly  one 

eye,  how  ought  the  policy  to  be  construed  >  The  tnntrrial 
words  are,  'complete  and  irrecoverable  loss  ot  siglu  in 
bi>th  eyes ; '  and  jn  my  opmion.  they  ought  to  be  con- 
strued as  meaning  that  the  company  are  to  pay  £^  in 
case  the  assured  completely  loses  1^  sight  by  means  of 
an  accident.  This  i«  what  has  happened  in  the  present 
case,  and  therefore,  in  my  opinion,  the  plaintiff  is  entitled 
to  recover  /S*"*" 

l.oss  OF  A  Fo»»T.  —  In  Stever  v.  People's  Mut. 
Acc.  Ins.  Ass'n  of  Pittsburgh,  Supreme  Court  of 
pLnn<;\lv.inia.  July  13,  1892.  it  was  held  that  one  can- 
not, under  an  accident  policy,  recover  as  for  the  loss 
of  a  foot,  where  by  reason  of  an  injary  to  his  bade  be 
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is  deprived  of  tlie  use  of  his  leg,  except  when  wearing 
an  artificial  topport  for  hit  body.  The  court  aald : — 

"  It  will  be  pereeived  therefore  that  the  poliqr  in  sai- 

Insures  only  against  involuntan-,  exit-rnnl,  vi  It-nt,  :incl  ac- 
cidental injuries,  and  not  against  disease  of  any  kind,  nor 
agiinst  disabilities  whidi  are  the  result,  wholly  or  In  part, 
of  diaeate  or  bodily  infinnitiea :  and,  for  the  pwipoice  of 
the  present  case,  the  only  injury  for  which  there  can  be 
any  recovery,  within  the  terms  of  the  policy,  is  the  loss  of 
one  foot.  Now,  in  point  of  fact,  as  has  been  already 
atated,  the  plaintiff  has  not  lost  a  foot  So  for  as  the  evi- 
deaot  goM,  both  his  feet  an  in  perfect  natural  condition. 
His  left  foot  it  the  onljr  one  in  question,  and  fn  reality  it 
has  received  no  injury  of  any  kind,  external  inttrnal. 
So  far  as  all  its  physical  functions  are  concerned  as  a  mem- 
ber of  his  body,  it  is  entiidjr  capable  of  ose,  if  the  other 
parts  of  his  body  which  can  or  may  affect  its  use  are  in 
proper  condition.  It  is  not  proved,  or  even  alleged,  that 
any  of  the  muscles,  tendons,  nr  i.crvcs  i)f  the  foot  arc  in- 
jured in  any  manner.  The  source  of  the  difficulty  does 
not  lie  in  the  foot  nor  in  the  leg.  It  is  in  another  part  of 
the  hoflv,  to  wit,  the  back.  Just  what  the  :irMi:i!  pinsii-.il 
injury  or  ditiiculty  was  is.  not  precisely  stated  in  the  aicdl- 
cal  testimony.  It  is  uncertain.  It  is  supposed  to  be  some 
injury  to  a  muscle  or  ligament  or  nerve  or  nerve  centre, 
or  to  the  vertefane  of  the  spinal  oolnmn.  The  physicians 
have  difFercnt  theories  rcgardinR  this  subject,  and  none  of 
them  claim.s  to  know  w  ith  certainty.  ...  In  such  circum- 
stances we  do  not  sec  iiuw  he  can  b«  considered  to  have 
Suffered  the  loss  of  a  foot.  He  has  neither  lost  a  foot  nor 
the  use  of  it.  He  has  it,  and  he  constantly  uses  it,  and 
therefore  it  cannot  l»c  said  that  because  he  is  deprived  of 
it.>»  u.se  he  i.i  entitled  to  be  con.sidcrcd  as  having  lo.st  the 
foot  itself.  If  he  had  suffered  an  attack  of  permanent  pa- 
ralysis in  the  leg,  and  been  thus  deprived  of  the  use  of  his 
loot,  he  could  not  have  recovered,  as  the  cause  of  his  dis- 
ability would  have  been  di.sease.  If  when  he  removes  the 
jacket  a  paralytic  condition  ensues,  is  it  not  due  to  a  dis- 
eased condhion  of  the  nerves  of  the  back,  and  does  that 
hdphis  legal  standing  under  the  fifth  clause  of  the  condi- 
tMMUof  the  policy  We  think  not  ;  but  aside  from  that 
be  has  received  surgical  treatment  for  his  injiirv  which  has 

been  successful,  and  has  enabled  him  to  preserve  the  use 


of  his  foot,  and  the  position  is  not  tenable  that  he  has  lost 
his  foot,  within  the  meaning  of  the  policy,  becansc  be  has 
lost  its  me.  Of  course,  if  the  foot  had  been  cut  ofif  by 
the  accident  or  by  amputation,  and  he  had  been  provided 
with  an  artificial  sul>>titiilc  uliich.  he  could  u<e,  he  could 
recover ;  but  that  would  be  because  be  bad  literally 
brought  himself  witlUn  the  terou  of  the  policy  by  actually 
losing  bis  foot  But  where,  as  here,  he  has  not  lost  hb 
foot,  and  it  has  not  even  been  injured,  and  he  is  enabled 
to  use  It  I  iinstaiitly  !)v  means  of  an  appliance  which  pre- 
vents an  injury  in  another  part  of  his  body  from  affecting 
the  use  of  die  fioo^  we  are  qaite  dear  that  there  oaa  be  tw 
recover)-  under  the  coalraet  ef  tbe  partiea  aa  iar  the  loaa 
of  a  foot." 

So  it  appean  tbatooe  caanot  at  enea  have  hia  foot 
aod  kiac  hia  foot 

Neolioekce— Iwjoiiy  to  Bathek. Beyce  v. 

Union  P.ic.  Ry.  Co  ,  Supreme  Court  of  Utah,  31 
Pac.  Rep.  450,  raised  a  singular  question  of  negli- 
gence. It  waa  an  action  against  the  proprietor  of  a 
l.ikf  bathing- resort,  for  injuries  sust.iined  by  ^  b.itber, 
from  broken  glass  on  tbe  bottom  of  the  lake.  I'here 
was  testiinoBy  that  tlioagh  defendant  employed  men 
for  the  purpose  of  examining  the  bottom  and  remov- 
ing dangerous  substances,  there  had  been  00  exami- 
nation made  by  them  on  the  day  of  tiie  accident  nor 

on  tlic  (lay  licforc.  and  that  if  sticli  cxamin.ition  had 
been  made,  the  glass  might  have  been  discovered. 
It  was  held  that  a  verdict  for  the  plaintiff  was  war- 
r.intc  !  Tliis  seems  reasonable,  ina.<imudi  .i^  the 
proprietor  of  a  wharf  has  been  held  liable  for  an  in- 
jury to  a  Teasel  by  an  object  on  the  ground  under 
water  in  the  .slip.  The  court,  however,  seem  to  pl.ice 
as  little  value  on  a  leg  as  did  Captain  Polwarth,  in 
Cooper's  '*  Lionel  Lincoln,*'  who  aaid :  '*One  can  be 

a  very  good  waterman  .is  you  see  without  legs, — a 
good  fiddler,  a  first-rate  tailor,  a  lawyer,  a  doctor,  a 
parson,  a  very  tolerable  cook,  and  in  abort,  anything 
but  a  (lane  n^-HKistcr  I  see  oo  use  in  a  Icg  unkas 
it  be  to  have  the  gout." 
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Clje  (green  Bag. 


PvBumBD  Monthly,  at  $3.00  pesl  anmux.    Sixgle  Mt/MkERs,  50  cfiNTSr 

Commuidcations  in  rej^ard  to  the  contents  of  the  ^^.l<;.-^zine  should  Vie  nddrcssed  to  the  Editor, 
Horace  W.  Fuller,  ij^  Beacon  Street,  Boston,  Mass. 


Tit  EdUtnr  will  6e  ^ad  to  receive  eemfribmtioHs  oj 

articUs  of  iiiotli-rate  length  upon  sii/>f,-c(s  o/' 
interest  to  the  profestittt  i  aim  any  thing  m  ike 
way  of  legal  antiquHuts  «r  tmrioiitieti  fa^ht^ 
atutdoieSf  ete. 

THE  ORBEN  BAO. 

•yHE  "  Crcen  Bag"  will  be  issued  on  the  20lh 
ot  each  month.  We  make  this  announce- 
ment to  allajr  the  anxiety  of  certain  subicribeis, 
who  evidently  expect  it>  coming  at  an  earlier  date, 
and  feel  it  necessary  to  inquire  as  to  the  cause 
of  its  non^atrivol. 


feet  an  none  of  it  A  gouin^  to  be  put  on  farme  I  hop 

to  licnr  from  von  son  now  if  you  (Irmt  Mi'-ve  tins 
ask  all  the  nabers  hear  it  you  will  a  showin  1  will 
stay  on  yours  tnitery 


The  Editor  once  more  requests  his  readers  to 

aid  him  in  keeping  the  columns  of  the  "  (Ireen 
Bnn  "  filled  with  interestin;,'  matter,  by  sending  in 
short  contributions  upon  subjects  of  general  inter- 
est to  the  profeasioa,  anecdoteSf  bits  of  facetiae, 
etc 

Thf.  following  "entertaining"  specimen  of  let- 
ters sometimes  received  by  lawyers  comes  from  a 
Tennessee  snbscrtber.  It  is  given  veritttim  <f  Hi- 
eratim,  as  received  by  him :  — 

Oct  3th.  192 

Dkar  RtTR  n<i  you  nfre  the  A^ni  for  the  herblil 
lands  I  jiivc  jau  thes  idums  your  manger  down 
hare  has  Bin  giv  airay  the  Dord  timber  of  hnd  lie 
has  got  mad  wit  mc  caus  would  hold  him  out  in  it 
when  I  com  to  this  plasc  he  agreed  to  hill  the  house 
if  1  cut  thi-  li)t:s  ,in  ;nld  railes  to  fens  A  good  lout  I 
got  him  hall  the  lougs  after  so  long  A  time  I  never 
ccod  git  him  do  eney  ihhig  more  I  fincsd  house  and 
have  cici-il  up  .\n  fends  5  or  6  ackers  and  has  ^ot  A 
good  lout  hogs  I  have  him  takine  of  the  rit  he  wants 
to  mak  me  move  1  wood  like  A  showtn  from  you  to 
May  on  an  if  I  dont  do  what  is  rit  I  will  I'ay  all 
Damig  Saeiss  never  has  done  eney  thing  he  proms 
I  drive  my  mul  an  waigin  don  thairc  10  far  A  fue 
I'lank  to  line  the  larg  cricks  of  the  house  he  wood 
not  let  me  have  it  said  it  want  tharc  and  afterwards 
give  gim  lenat  SeaUs  loumbcr  to  flour  an  touft  his 
iMMne  an  let  John  Simmons  A  bout  4  or  5  thousand 

13 


A  Drees  mc  at  i'ikvill 


A  Minnesota  correspondent  sends  us  the 
following :  — 

MiNHiArous.  Mink.,  Nov.  15. 189a. 

EtH/ar  oftke**  Green  Bag  '* : 

Dkak  Sir,  —  I  hand  you  herewith  the  copy  ol  a 
notice  I  found  in  the  records  ol  the  office  of  the 
Register  of  Deeds  of  this  (Hennepm)  county  while 
examining  the  conveyances  relating;  to  a  certain  piece 
of  land  a  few  days  ago  This  specimen  from  Minne- 
sota may  interest  your  readers,  so  1  enclose  you  the 
same.  Yours  very  truly, 

Notice 

Hereby  1  notify,  this  4th  day  of  August.  1893  whoever 
it  may  concern,  describing  the  parcel  of  land.  Town  It?. 
Range  23,  Section  II,  and  lot  i,  containing  lo^,  acres* 
all  lying  In  Hennepin  Conntr.  Mmnesota,  belonging  10 

Flora  Fortlcr,  '^^i'.  f  .1  Ii-jik!  iMi  .\  drcii.  ;n  I'l  Imiarv.  tSSt), 

constderaliun  S5000.00.  to  Henry  \V  Kryger  ,  that  Henry 
H.  Kryger  Is  ready  to  fulfil  the  condition  of  the  bond,  as 

filed  at  the  present  time :  that  Flora  Powlcr  lefuscs  to 
turn  over  the  io?.|  acres,  (hat  Flora  Fowler  agreed  to  do 
ns  the  bond  rcquirt'd  The  hoiut  require*  to  turn  over 
fo?4  acres  i  if  not.  that  she  forfeit  the  #5000  under  her 
bond. 

I.  Henry  H  Krve'  i.  was  ready  five  months  ago  lo 
fulfil  the  conditions  o!  the  bond,  or,  in  other  \»yrd», 
$5000.  but  T  will  not  pay  the  $5000  until  I  get  mjr  loJ!^ 
acres. 

That  hereby  I  notify  the  owner,  or  any  other  porchaaei 

who  mav  purchase  tht  I m  i,  if  tin  y  purchase  the  l.n  d 
they  purchase  with  the  conditionn  to  pay  Henry  W 
Kiyger  the  damai^es  in  the  sum  of  $10,000.  as  filed  with 
the  Countv  Commissioners,  and  also  all  liabilities  U  may 
incnr  on  this  pro|>crty.  as  described.  If  Flora  Fowie 
sells  this  propcrtv.  that  the  purchaser  will  ha-,  i-  '  >  >'  t'  'l 
all  the  damages  u  incni«;  that  they  all  had  notice  here 
given  tn  Flora  Fowler  at  Cincinnati.  Ohio,  and  also  file 
a  //:  p,-nJni5  fnr  a  suit  agalnst  Flora  Fowler  and  the 
County  Cunimissioners. 

Hkwrv  H.  Xkvcer. 
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The  Green  Bag. 


i^EQAL  ANTIQUITIES. 

Iv  1643  Roger  Scott,  for  repeated  sleeping  in 
meeting  on  the  Lord's  Day,  and  tor  striking  the 
peiaon  who  waked  him,  wis»  at  Salem,  Ma«k,  sen- 
tenced to  be  aeveiely  whipped. 


The  "  Columbian  Centinel "  for  December, 
17R9,  contains  the  following  iiuerfsting  informa- 
tion concerning  the  "  bather  of  his  Lotmtry,"  who 
appears  in  the  rOle  of  a  "  Sabbath-breaker  ^ :  — 

"  The  PmldeQt,-on  his  return  to  New  York  from 

his  I. lie  tour  through  Connccticiit.  havin<j  niisst  ti  Iiis 
way  on  Saturday,  was  obliged  to  ride  a  few  miles  one 
Sunday  montin^.  In  order  to  gain  the  town  at  which 
he  li.^d  previously  proposed  to  have  attended  divine 
service.  —  Before  he  arrived,  however,  he  was  met 
by  a  Tythingman,  who,  commanding  htm  to  ttop. 
demanded  tlie  occasion  of  liis  ridinij ;  and  it  was  not 
until  the  President  had  informed  him  of  every  cir- 
cumstance and  promised  to  go  no  farther  than  the 
town  intended,  th.it  the  Tythingman  WOttM  permit 
him  to  proceed  on  his  iourney." 


PACETIJB. 

The  following  true  incident  occurred  in  Mar>hall 
Coan^,  Indiana :  — 

A  portly  and  pompous  justice  of  tli  v  e  of 
Marshall  County,  erstwhile  village  blacksmith,  tjti- 
dertook  to  reconcile  the  domestic  difKcuities  be- 
tween a  man  and  bis  wife  who  had  separated, 
gone  together,  and  again  separated.  To  do  this 
he  wrote  .i  ponderntis  florument  setting  forth  that 
tiiey  had  (quarrelled  anti  abused  each  other,  but 
now  theywere^'lo  Ibrgiv^  and  forget"  the  p.ist. 
and  strive  to  live  in  peace.  In  conclusion  this 
descendant  of  Vnlc.m  said:  \\\\\  the  pnitiis 
hereto  do  solemnly  pledge  themscive-,  to  keep 
this  j^reement  in  the  presence  of  Almighty  God 
and  David  Hnll." 


.\>j  amusing  incident  occurred  recently  at  the 
trial  of  a  breach  of  promise  case,  in  which  a  police 
constable  was  the  tiefendant.  During  the  impanel- 
ling; of  the  jtirv.  defendant's  coimsel  examined  c.ich 
of  the  jurymen  on  his  7oir  dir^.  to  ascertain  if  lie 
had  any  prejudice  against  policemen  as  such.  He 
pressed  his  examination  a  little  more  closely  than 


is  usual  in  the  examination  of  jurymen,  and  brought 
forth  a  protest  and  objection  from  the  phtintifiT's 
counseL 

"  Many  people  look  upon  policemen  as  Ish- 
maelites,"  explained  the  defendant's  couoscL 

''Have  you  not  made  a  mtstake  in  the  tribe?** 
quickly  interposed  the  plaintiflTs  counsel.  "You 
probably  mean  Hittites." 

This  took  place  in  New  Vork  City  ;  and  although 
Gothamites  habitually  call  their  police  fi»ce  **  the 
fmest,"  the  retort  kwt  notte  of  its  pungency  on  that 
account 


When  Judge  Bond  of  the  U.  S.  Circuit  Court 
was  holding  a  term  once  at  Raleigh,  N.  C,  he 

wa-;  invited  to  meet  several  members  of  the  bar  at 
a  dinner,  —  among  them  the  late  Hon.  Henry  A. 
(iilliam,  with  whom  the  judge  was  very  sociable, 
but  who  was  just  then  radier  ont  of  humor  at  some 
rulings  his  honor  had  m.ide  against  him.  In  a 
sportive  humor  the  judge  placed  a  hog's  head 
which  happened  to  be  in  firont  of  him,  and  of 
which  Gilliam  was  known  to  be  very  fond,  on  a 
plate  and  sent  it  to  Gilliam  with  his  compliment!;. 
Gilliam  received  it  with  great  complacency,  and 
taking  it  by  one  ear  while  he  went  to  work  on  it 
with  his  knife,  remarked  with  a  bow,  "I  am  glad 
that  I  have  at  last  got  the  ear  of  die  court" 


Ms.  P.  H.  WmsTON  and  Hon.  K.  A.  Gilliam 

were  for  years  leaders  at  the  Bertie  County  f  N.  C.) 
Bar,  and  had  each  a  full  appreciation,  from  ex- 
perience, of  the  skill  of  the  other.  At  one  term 
.Mr.  Winston  was  suddenly  called  away,  and  placed 
his  business  in  the  hands  of  his  nephew  Duncan 
Winston,  a  recent  acquisition  to  the  bar.  "  Now," 
said  he,  "  Duncan,  if  Giltiam  makes  you  any  offer 
of  a  compromise,  decline  it.  If  yott  make  htm 
OIK.  and  you  find  he  is  about  to  accept  it,  wUh' 
draw  it  immediately** 


There  was  a  suit  tried  in  the  V.  S.  Circuit 
Court  at  Raleigh,  N.  C,  some  years  ago,  in  which 
a  Baltimore  commission  house  was  plaintiff,  and 
Gen.  Bryan  Grimes,  who  led  the  last  charge  at 
Appomattox,  was  diTcnd  int.  Judge  Bond,  who 
presided,  was  strongly  anti-Southern  during  the  war, 
and  a  citizen  of  Baltimore.  The  late  Governor 
Fowie,  who  wa!»  a  very  eloquent  lawyer,  represented 
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Gcr^cnl  Crimes,  and  in  his  appenl  to  the  jurv  hid 
full  suess  on  the  character  and  record  of  his  cUent, 
Mxtdwdt  eloqut-ntiy  on  the  *'Iast  charge  at  Appo- 
iDMlox.**  Coming  out  of  the  court,  he  said  to  the 
opposing  cot!n<sel  (now  Judge  Fuller  of  tlie  I^.  S. 
LoDcl  Claiuis  Court),  "  Fuller,  that  last  charge  at 
Appomattox  has  got  nie  the  jury."  "  Yes,**  sud 
Fuller,  very  quietly;  "and  that  last  charge  of 
judge  Bond  has  got  me  the  verdict."  And  so  it 
proved. 


SouEyears  ago  Hon.  George  E.  Badger  was  called 
to  Hali&x,  N.  C,  by  B.  F.  Moore,  Esq^  as  asso- 
cute  in  a  ilLsjieratc  murder  case  he  vv.as  defending. 
.\iter  the  jury  was  empanelled,  court  took  a  recess 
for  dinner ;  and  as  they  were  going  to  the  hotel, 
some  one  walking  behind  them  overheard  the 
following  conversation  :  — 

'•  Moore,"  said  Badger,  "  this  is  a  bad  case.  I 
hope  you  have  got  a  good  jury.  As  you  live  here, 
I  have  trusted  its  selectioa  to  you." 

"  Yes,  sir,"  said  Hooie ;  '*  we  have  a  tolerably 
l^wd  jury." 

Badger  became  excited.  "A  taUrably  good 
jury,  Mr.  Moore,  in  such  a  case  as  this  i  " 

"Well."  coolly  rejilied  his  friend,  "the  two 
leading  men  on  the  Jury  are  sureties  for  our  fee  of 
a  thousand  doflars ;  and  if  the  atian  hangs  they  will 
hue  it  to  pay." 

"  Ah  ! "  said  Badger,  slappin  q  him  on  the  back  J 
"  1  call  that  a  d  d  good  jury." 


When  the  late  Hon.  P.  H.  Winston  first  attended 

roun  in  Tyrrell  County,  North  (',irolin.i,  after  be- 
ginning practice,  he  stopped  on  his  way  thither  to 
spend  the  night  with  a  brother  lawyer,  then  in  full 
piactice,  who  in  Reconstroction  <bys  (Atained  a 
judfieship  and  the  title  of  "  Jaybird  *'  Jones.  To 
entertain  his  young  friend,  Jones  on  said  occasion 
disoMirsctl  largely  of  law,  and  among  other  inquiries 
put  this  (|ucstion  to  young  Winston :  — 

'"1  Ikivc."  said  he,  marking  the  lines  on  the  floor 
as  he  proceetied,  *'  this  land  case.  Beginnmg  at 
A  and  running  to  B,  my  course  and  poleage  [dis- 
tance] is  all  right,  and  the  same  from  B  to  C  and 
from  C  to  1)  ;  bnt  in  running;  from  D  fo  tlic  l>eL;in- 
mng  at  A,  my  course  is  all  right,  but  my  jwlcage 
ovemins.  Now,  why  can*t  I  tetui  out  and  get  my 
potage?* 


"Well,"  said  Winston,  loolcing  intently  .nt  the 
diagram,  "no  reason  at  all,  except  this  fellow 
out  here,  a  miserable  sinner,  might  say,  'Why 
don't  you  bend  in  and  get  your  poleage?'** 

*'  Ah  !  "  said  Jones,  in  a  passion  ;  "  that  is  Pre* 
posterous^  sir, — per/ecUy  preposterous  1 " 


NOTB8. 

One  day,  upon  removing  some  books  at  the 
chamben  of  Sir  William  Jones,  a  targe  spider 
dropped  upon  the  floor,  upon  which  Sir  William, 
with  some  warmth,  said,  "  Kill  that  si>ider.  Day  ! 
Kill  that  spider  1 "  "  No,"  said  Mr.  Day,  with 
that  coobiess  for  wMch  he  was  so  conspicuous,  "  I 
will  not  kill  that  spider,  Jones ;  I  do  not  know 
that  I  have  a  rifjht  to  do  so.  Suppose,  when  you 
are  going  in  your  carriage  to  Westminster  Hall,  a 
superior  being,  who  may  perhaps  have  as  much 
power  over  you  as  you  have  over  this  insect, 
shonld  say  to  his  companion,  'Kill  that  lawyer! 
Kill  that  lawyer!'  How  should  you  like  that? 
I  am  sore  to  moat  people  a  lawyer  is  a  more 
noxious  insect  than  aspider/'— iSAiAr  m  BaA 
CoUedmg. 


Xu  matter  how  learned,  grave,  and  dignified 
the  court,  it  seems  impossible  entirely  to  bar  out 
the  occasional  occurrence  in  its  presence  of  things 
amusing  or  ridiculous. 

On  one  occasion,  when  Hon.  Joliu  F.  Dillon 
was  judge  of  the  Federal  Court  for  the  Eighth 
Circuit,  he  was  holding  court  at  Leavenworth, 
Kan.  ;  and  a  referee  having  l)een  appointed  in  an 
important  and  complicated  case,  the  question  of 
the  amount  of  his  fee  as  such  referee  came  up  on 

the  hearing'  of  the  report.  The  fee  taxed  w.is  five 
hundred  dollars ;  but  G.,  an  enthusiastic  attorney 
on  all  occasions,  and  especially  so  on  thbs,  — >  as  he 
was  for  the  winning  party  under  the  report,  and 
could  alTord  to  he  f^eneron^,  —  moved  that,  in  view 
of  the  time  required  and  the  skill  and  ability  dis- 
played in  making  the  report,  the  referee's  fee  be 
fixed  at  eight  hundred  dollars. 

To  this  proposition  Judge  Dillon  gravely  shook 
his  head  and  said  :  "  I  am  myself  compelled  to  do 
so  much  work  of  a  similar  nature,  for  so  much  less 
a  compensation  than  even  the  fee  fixed  in  this 
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case,  that  I  cannot  find  it  in  my  ctMUcience  to 
^raut  the  increase." 

**  But,"  said  the  enthtifiastic  G.,  "  yoar  honor 

should  remember  that  you  have  a  steady  job  /" 

Evidently  the  judge  did  remember,  fior  he  did 
not  grant  Uie  motion. 


Mr.  Julius  Stkrk  of  the  Chicago  I5,ir.  says  the 
**  Chicago  Legal  News,"  upon  a  recent  visit  to  Joliet 
(not  under  guard),  in  aeaichtog  the  musty  records 
of  Will  County,  discovered  and  brought  to  1il;1u 
the  following  |X)etic  ciTusion.  It  li.xv  iiig  afToriied 
■M  much  pleasure  to  Mr.  Stem,  he  Icit  that  it  would 
be  productive  of  amnsentent  to  others,  and  there- 
fore sent  it  for  publication  in  the  ••  I^gal  News." 
The  author's  name  is  withheld  under  penaUy. 
We  believe  it  is  Horace. 

DtvoacB— Pome  Enrvsiox. 

Illinois  State,  Will  County,  ss.. 

Whose  p«ople  may  Cod  continue  to  ItlcM. 

The  sherffT  thereof  we  loyally  greet ; 

III  the  name  of  th.it  people  lo  him  and  his  suite 

We  comnuiid  you  to  suainion  one  Barney  liudgc 

To  be  and  appear  before  our  drcuit  }iidge 

At  the  next  term  «f  coart,  to  be  held  in  October 

f  And  whisper  lo  Barney  he'd  better  keep  soljcr), 

To  iuiswci  to  Bridget  directly  and  fully 

All  the  matters  and  things  which  she  claims  arc  truly 

Cbatged  and  alleged  in  her  Mil  for  divovce, 

Filed  on  the  f  hni)cei  y  side,  of  cour'ic, 

And  abide  ami  pcrl'uriii  U>i  justice's  sake 

Whatever  urder  the  court  shall  make. 

Hereof  fail  not,  or  a  solemn  decree. 

As  Bri<]get  prays  in  her  bill  shonid  be. 

Wl'i  1ie  entered  against  you  as  if  In  C'lnfession, 

All  ot  which  will  be  done  at  the  Octnltcr  session ; 

And  have  there  thix  writ  with  a  statement  on, 

Of  the  manner  vx  which  your  work  has  been  done  \ 
Attest  Richard  Roe,  of  said  court  the  clerk. 

With  the  se.il  here  iftiM  il  to  show  it's  hfs  tWOrk. 
Humbly  complaining  unto  tlic  judge, 
Cornea  your  onitrix,  Bridget  Budge* 
^And  shows  that  she  lives  in  the  Prairie  State, 
And  has  for  a  year  just  pritir  to  d.itc  ; 
Th.it  until  M.iv  ;ii>t,  'jcvcnty-onc. 
She  went  by  the  name  of  Bridget  Dunn  \ 
That  she  got  that  name  from  her  father  and  mother, 
Arif!  lip  tn  t?i.T  tinv  hnii  wished  fur  no  other  ; 
I  hat  tiicn  .Mr.  Hudge,  whose  front  lumc  is  Barney, 
Who  had  sure  kiased  the  stone  whoie  frrnit  name  is 
Blarney 

Began  his  attentions.   His  ekf^ant  «iylc. 

Mil  qirclf,  rc.ulv  wit,  and  l>Cwi]iliTm:.; 

Bewitched  her  entirely,  and  so  she  consented 

To  become  Mrs.  Budge;  which  abe  never  repented 


Until  seventy-hve.  when  your  oratrix  thinks 
Tbat  Barney  oommenoed  taking  too  many  drinks. 

And  iirstear)  rif  protectiiit;  his  own  lawful  wife, 

He  got  drunk  and  abused  her  each  day  uf  his  hfe. 

With  patience  she  bore  it  two  long,  weary  years. 

And  tried  with  entreadea,  indorsed  by  her  tears, 

To  induce  Mr.  Barney  to  alter  his  oonrie. 

But  these  having  failed,  she  reverted  to  force  ; 

So  she  tried  With  the  poker  and  broomstick  to  aid  her.  ■ 

Eitiicr  one  in  her  hands  she  believed  a  persuader 

Tliat  would  conquer  her  Barney  nnd  mnke  him  a  mail; 

At  least,  she  proceeded  to  try  the  new  plan. 

I  Bui  .lias  tor  voiir  or.itrixt  it  worked  very  ill; 
And  her  nose,  which  was  pi^g,  is  puggier  still : 
And  ber  «y«»  are  now  blacfc,-^*  eolor  that  *b  new, 

'  For  once  they  were  light  and  a  Ijoautiful  Mue ; 

iAnd  her  hair,  whi^h  was  thick,  is  decidedly  thin ; 
And  Barney  still  sticks  to  his  whiskey  and  gin. 
And  so,  having  failed  with  entreaty  and  foroe, 
\  She  will  see  what  virtue  there  is  in  divoree. 
I  So  she  solemnly  charges  the  truth  f  >  he. 
That  she  and  Barney  can  no  longer  agree ; 
That  he  is  a  drunkard,  habitually  so  ; 
And  she  further  intends  the  court  shall  know 
He 's  extremely  cruel,  and  repeatedly  so; 
There     tiothini;  too  had  for  Barney  to  do. 
To  the  end,  therefore,  that  justice  be  done. 
Though  the  beaveus  fall  with  tbe  stars,  moon,  nnd 
sun, 

She  asks  for  a  writ  to  be  mode  by  the  clerk. 
With  the  seal  of  the  court  to  show  it's  his  work. 
Telling  Barney  to  come,  will  he  or  nil, 
And  answer  tbe  charges  she 's  made  in  this  bill, 
The  oath  being  waived,  .is  it 's  your  oratrix's  care 
To  give  Mr.  Budge  no  occasion  to  swear  ; 
^  And  your  oratrLx  sa>^  that  henceforth  from  this  day. 
In  obedience  to  duty,  she  ever  will  pray 
That  Baney  and  she  auiy  ttuk  be  made  one,  — 
He,  Barn^  Bodge;  andahe, 

Bridget  Dumn. 


I  )ui)<;f  William  Wirt  Virgin,  of  the  Supreme 
(\)iirt  of  Maine,  died  at  his  home  in  Portland,  on 

January  23. 

'     He  was  bom  hi  Rumford  in  r8s«,  and  received 

'  his  preliminary  cdiic.ition  in  the  .Academy  at  North 
I5nd'.;f  tnn  tnd  bethel.    He  gr.iduated  .it  Howloin 

I  in  itS44.    iie  studied  law  with  his  fatiier,  a  noted 

'  barrister,  and  was  admitted  to  the  bar  in  1847. 
Then  he  removed  to  Nor>vay,  where  he  practised 
law  until  187 1.  He  was  Coimty  .Attorney  for  Ox- 
ford County  three  years,  and  a  member  oi  the 

I  State  Senate  in  1865-66.  During  the  btter  year 
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he  served  as  President  of  the  Senate.  Resign- 
ittg  bis  position,  he  was  then  appointed  reporter 

of  decisions,  which  office  he  held  until  1872, 
when  he  wxs  appointed  Justice  of  the  Supieiue 
Bench  by  Governor  Ferhani. 

As  a  reporter  of  decisions  in  the  court  in  which 
he  later  became  Associate  Justice,  he  laid  the 
ibuD<iation  which  ^adually  raised  him  to  n  posi- 
tion m  the  legal  tirmament  that  commanded  tlic 
respect  of  ail  One  of  his  most  notable  eflbrts 
was  in  connection  with  the  Cobnrn  will  case,  when 
ex-Gov.  Abner  C.'oburn  left  sonic  $3,000,000.  one- 
half  of  which  was  bequeathed  to  charitable  insti- 
tutions. Rehtives  fought  for  yeais  to  contest  the 
win  :  bt;t  Jtii!c-e  Virgin  triumphed. 

During  the  war  judge  Virgin  became  a  Major- 
Geneiai.  He  recruited  the  Twenty-thinl  Maine 
Regiment,  and  with  it  guarded  Washington  during 
the  Rebellion. 


RtmititKNi0  BtRCHARD  Haybs,  who  was  the 

nineteenth  person  to  hold  the  oflice  of  President 
of  the  United  States,  died  on  J.Tii'iary  ry.  He 
was  bom  on  Oct  4,  1822,  in  Delaware,  Ohio,  his 
bther  having  died  a  few  months  previous^  leaving 
his  mother  in  moderate  circumstances.  He  was 
of  Scottish  ance^tn'  on  his  mother's  side,  and  of 
Eogli&h  on  that  of  his  father.  Both  of  his  parents 
wete  natives  of  Vermont,  whence  they  emigrated 
in  1817. 

.\fter  a  careAi!  prcparitory  course  he  was  gradu- 
ated from  Kenyon  C  ollege,  at  (^mbier,  Ohio,  in 
1842,  at  ihe  head  of  his  class,  although  he  was  its 
youngest  member.  He  at  once  began  the  study 
of  law,  and  was  graduated  from  the  Harvard  Law 
School  in  1H45. 

He  began  practice  at  Fremont,  Ohio,  but  re- 
Tnovetl  to  Cinrinnnti  in  TS'4r|.  His  re[iiitntinn  as  a 
lawyer  was  soon  established,  and  he  was  employed 
in  some  of  the  most  noted  cases  ever  tried  there. 
His  personal  popularity,  too,  was  great,  and  in 
1S56  he  was  nominated  for  Judge  of  the  Cotirt  of 
Coinmoa  Pleas  in  Cincinnati,  but  he  declined  the 
^nomiaation.  In  1856  the  Common  Council  of 
tbt  city  elected  him  to  fill  a  vacancy  in  the  ollice 
of  C.'tr  S')Ii(  itor,  and  three  yrnrs  later  he  was  rr- 
dcctcci  to  the  office  by  the  people,  running  ahead 
of  his  ticltet  This  office  he  held  until  186 1,  to 
rte  satisiaction  of  men  of  both  j)ariieb. 

His  career  in  tlie  arinv  l)eL;an  \vii!-i  !r.e  iv.nr  nnd  ] 
fudcd  with  It.    He  enlisted  originally  as  a  private  i 


soldier,  and  was  appointed  .Major  of  the  Twenty- 
third  Ohio  Infantry  by  Governor  Dennlson,  who 
r-qiir  .li. .)  him  to  accept  that  position. 

Alter  ihe  war  he  returned  to  civil  life,  and  took 
his  seat  in  Congress  l)ec.  4,  1865.  In  August, 
1866,  he  was  re-nominated  for  Congress  by  accla- 
mation.  In  JllDe»  1867,  the  Republican  Conven- 
tion of  Ohio  nominated  him  for  Governor,  and  he 
defeated  J  udge  Sherman. 

He  was  nominated  for  President  by  the  National 
Republican  Convention  on  June  14, 1876.  and  was 
elocted  over  Samuel  J.  Tililen  :  the  result  having 
been  decided  by  a  special  commission.  He  was 
inaugurated  March  5,  1877. 

The  deceased  was  married  to  Lucy  Ware  Webb 
in  1852;  and  eight  children  were  bom,  four  of 
whom  died  in  early  life. 

As  President,  Mr.  Hayes  conducted  the  affiun 
of  the  nation  with  threat  wisdom  and  lo  the  8atis> 
faction  of  the  country. 


Bfmamin  F.  Buti.kr  died  in  Washington  on 
January  13.  He  was  born  in  Deerfield,  N.  H., 
on  the  5th  of  November,  1818,  and  was  the  son 
of  Cajit.  John  Butler,  who  served  under  General 
Jackson  at  New  Orleans.  He  was  graduated  at 
Waien'ille  College  (now  Colby  University),  Maine, 
in  1838,  was  admitted  to  the  bar  in  1840,  began 
practice  nt  Lowe!!  in  1841,  and  has  since  had  a 
high  reputaiioii  as  a  lawyer,  cspe(  iailv  in  crmiinal 
cases.  He  early  took  a  prominent  part  in  politics 
on  the  Democratic  side,  and  was  elected  a  member 
of  the  Massaehusetts  House  of  Re])resentalives 
in  1853,  where  he  wa.s  prominent  in  forwarding 
the  bill  to  reduce  the  hours  of  labor  in  factories 
ftom  thirteen  to  deven.  He  was  a  member  of 
the  Constitutionn!  Convention  in  the  same  year, 
and  in  1859  was  a  member  of  the  State  Senate. 
In  the  last  National  Democratic  Dmvention  held 
prior  to  the  War  of  the  Rebellion,  General  But- 
ler took  part  as  a  delegate  from  NTassarhnsetts, 
the  session  being  held  at  Charleston.  When  a 
portion  of  the  delegates  re-assemUed  at  Baltimore, 
Mr.  Hutler,  after  taking  part  in  the  opening  de- 
liates  and  votes,  annonnceil  that  a  majority  of  the 
delegates  would  not  further  participate  in  the  de- 
liberation!; of  the  convention  on  the  ground  that 
there  had  l:een  a  witlnlrawal  in  piart  of  the  ma- 
jority ot'  the  States  ;  ami  furilier,  he  athled,  "  upon 
the  ground  that  I  would  not  sit  itt  a  convention 


Digitized  by  Google 


I02 


The  Green  Bag, 


nhere  t!ie  African  slavfr^ndet  which  is  piracy 
by  the  laws  of  my  country,  is  approvingly  ad- 
vocated." 

When  the  war  broke  oat  and  the  fint  call  for 

troops  was  issued,  he  was  commander  of  a  brigade 
of  the  State  militin,  and  at  onre  issued  orders  for 
the  mustering  of  his  command.  The  call  was 
made  April  15,  i86t,and  on  the  next  day  the 
Sixth  Regiment  left  Boston,  General  Butler  start- 
ing  on  the  18th  with  the  Klghth  Regiment  muler 
orders  to  proceed  to  Washington  by  way  of  Balti- 
more. Two  regiments  of  the  brigade  were  sent 
hf  another  route  to  Fortress  Monroe,  which  they 
pnrrisone(l.  By  the  burning  of  liridges.  General 
Butler  was  rendered  unable  to  reach  Washmgton 
by  way  of  Baltimore,  and  therefore  seized  Annapo- 
lis, rc|)aired  the  railroad  between  that  point  and 
Washington,  and  reached  the  capit.d  in  time  to  pre- 
vent its  falHng  into  the  liands  of  the  hostile  forces. 

On  May  i  j  he  entered  Baltimore  at  die  head  of 
900  men,  meeting  with  no  opposition ;  and  May 
22.  having  been  commissioned  a  ^^ajor  General  in 
the  United  States  service,  he  was  assigned  the 
command  of  Fortress  Monroe.  It  was  while  at 
that  fort  that  he  made  his  famous  point  in  regard 
to  runaway  slaves,  refusing;  to  send  such  slaves 
bacic  to  their  owners,  on  the  ground  that  they 
were  "property  contraband  of  war.'* 

Having  taken  part  with  Admiral  Farragitt  in  the 
movement  on  New  Orleans,  he  entered  that  city 
May  I,  1862,  and  remained  there  until  December 
16  of  Ae  same  year,  when  he  was  rdieved  by 
General  Banks.  His  government  of  the  city  was 
vigorous  and  successful. 

In  November,  1863,  he  was  placed  in  command 
of  the  Department  of  Virginia  and  North  Carofina, 
and  in  the  winter  conceived  the  proje*  t  nf  att.ick- 
ing  Richmond  from  City  Point  and  Bermuda  Hun- 
died, «  a  plan  which  he  entered  upon  by  occupy- 
ing that  peninsula  in  May,  S864.  Here  he  mded 
the  movement  of  General  Grant  upon  !'ctcr';burf^. 
He  was  ordered  to  New  York  during  the  l^residen- 
tial  election  of  1864,  and  in  December  of  that 
year  he  was  sent  against  Fort  Fisher,  his  expedi- 
tion pro\  ing  unsijrrcssfu!.  He  was  siil^seqncntlv 
relieved  of  his  command,  and  at  the  close  of  the 
war  was  mustered  out  of  the  United  States  service. 
He  served  in  the  State  militia  some  years  after  the 
war,  holding  at  nne  time  the  position  nf  ^T^jnr- 
General,  —  an  office  which  was  abolished  on  the 
reorganiation  of  the  militia  in  i8;8. 


General  Butler  was  elected  to  Congress  from 
the  Fifth  Massachusetts  District  in  1SG6  as  a  Re 
publican,  receiving  a  re-election  for  three  succes- 
sive terms,  and  serving  from  March  4,  1867,  to 
Marrh  3,  1875.  In  the  elec  tion  of  1876  he  Wtt 
defeated  by  Charles  W  Thompson,  but  two  years 
later  was  again  chosen.  He  ran  as  an  Indepen- 
dent and  Democratic  candidate  Ibr  governor  in 
1 8  78.  and  was  defeated  by  Hon.  Thomas  Talbot. 
Running  the  next  year  on  a  Democratic  and  In- 
dependent ticket,  he  was  defeated  by  Hon.  John 
D.  Long. 

In  1882  the  I>emocrats  united  upon  him  as 
their  candidate  and  he  was  elected,  though  the 
rest  of  the  State  ticket  was  defeated. 

In  1884  he  was  the  candidate  of  the  Greenback 
and  Anti-mono|x>list  parties  for  the  FtasidenGy* 
and  received  1^53,825  votes. 

Since  his  retirement  from  the  Governorship  the 
General  had  devoted  himself  with  his  accustomed 
assiduity  to  his  law  practice,  flitting  between  Bos- 
ton, \rw  York,  and  Washington,  with  the  activity 
ot  a  man  tar  younger.  His  last  case  —  that  is,  his 
Uut  appearance  hi  public  <—  was  in  the  Sawyer  will 
case,  which  occupied  the  last  two  weeks  of  1891 
at  Salem,  Mass. 

At  tlie  time  of  his  death  General  Uuiler  was  the 
only  surviving  volunteer  general  officer  who  had 
served  in  the  war. 


LiTCitn  Q.  C.  lAUAft,  Associate  Justice  of  the 

United  Stn?  "  S"  ;:<r -me  Conrt,  died  at  Macon.  Ga., 
January  23.  He  had  been  in  failing  health  for 
some  time,  and  his  demise  will  cause  the  public  no 
surprise.  He  was  bom  in  Putnam  County,  Geoigta, 
in  1S25,  and  graduated  from  Emory  College  in 
1845.  For  a  time  after  his  graduation  he  taught 
mathematics  in  the  University  of  Mhshsippi. 

Then  he  returned  to  Geongia  to  practise  law, 
but  soon  drifti'd  into  politic?,  serving  in  the  legisla- 
ture for  a  term  or  two.  Subsequently  he  became 
a  resident  of  Mississippi,  a  dbtrict  of  whicli  salt 
htm  to  the  Thirty-lifth  and  Thiity<sixth  Congresses 
of  the  United  States. 

In  i860  Mr.  Lamar  resigned  to  take  his  scat  in 
die  Secession  convention  of  the  State.  On  the 
outbreak  of  the  war  he  entered  the  Confederate 
armv  n«;  T.ientenant-Colonel  of  the  Nineteenth 
Regiment,  and  was  promoted  to  the  Colonelcy.  In 
1863  he' was  intrusted     Jeffeison  Davk  iridi  an 
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important  (iiplomatic  mission  to  Russia,  and  at  the 
close  of  the  war  he  was  elected  professor  of  poli- 
tical economy  and  social  science  in  the  University 
of  Mississippi,  but  a  year  later  was  transferred  to 
the  law  professorship. 

He  was  elected  to  the  Forty-third  and  Forty- 
feiffth  Congresses  of  the  United  States,  and  was 
elected  to  the  United  States  Senate  in  1876,  and 
^^elected  in  1S82. 

Pendent  Clevehnd  made  him  Secretary  of  the 
Interior,  and  at  the  close  of  his  administration 
appointed  him  to  the  Supreme  Court  Bench. 


REVIEWS 

Owing  to  the  great  amount  of  s[)acc  required  for 
our  obituary  notices,  we  are  cuiupelled  to  omit  our 
ssoal  Reviews  of  Magasines. 


BOOK  N0TICB8. 

New  QnoiENTAitics  on  the  Ciumikal  Law 

upon  a  new  system  of  Legal  Exposition.  By 
JoFL  Pkknti>->  HisHOi'.  Eighth  Edition  (being 
a  new  work  based  on  former  editions),  in  two 
volumes.  T.  H.  Flood  and  Company,  Chicago, 
189s.  Iaw  sheep.  Iis.oonet. 

Ur.  Bithop*B  work  on  Criminal  Law  has  heen  hmg 

and  favonbly  known  by  the  profession  ;  and  while  the 
present  edition  has  been  largely  rewritten  and  in 
tariotts  wayslmprovedf  the  amwgeinent  has  not  been 
rif^ir^Jlv  chnncjed.    In  it"?  present  form  the  two  vob 
ooies  are  really  almost  independent  of  each  other. 
VehuiMe  I.  ts  complete  in  Itself,  and  comtnicted  and 
itidexe«l  to  be  sold  scpnrately  to  purcha*;*  r<;  who  do 
Mi  wish  also  the  second  volume ;  the  latter  consist- 
ing, as  llw  author  says  in  bis  prefiicev  **tA  the  minuter 
expo$IHnn<;  of  forty-nine  si^ecifir  crimes,  wlicreof  a 
pneral  view,  with  the  leading  principles  governine 
*««.  appears  in  the  firut  volume.*'   To  the  prepara- 
tion of  this  l.i?;t  edition  ^^r.  Bishop  has  brcii^lit  ta  ! 
bear  thai  careful  discrimination  and  thorough  research 
vMchkweftalned  him  his  enviable  reputation  as  a 

Uw-»Ttr(.r  :^nf»  d,,,  result  is  .in  .idmiral>le  and  cx^ 
'«'«_"ve  treatise.  It  is  a  work  indispensable  to  the 
(rioiinsl  hiwyer,  and  to  the  liienenl  practitioner  as 

,      treatise  Mr.  liishop  claims  to  be  the  culmina- 
'■^  of  his  <*  new  system  of  lesal  exposition."  which 
iiitly  explained  in  the  pfeface  10  the  hist  cdi* 
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tion  of  his  .Marriage,  Divorce,  and  Separation." 
Whether  or  not  the  profession  appreciate  fully  the 

''new  f.iith  as  laid  down  by  this  ijrent  law.-ivcr.  he 
will  receive  its  unqualified  commendation  tor  the 
sound,  reliable,  and  praiseworthy  character  of  his 

contributions  to  legal  literature.  Not.  however,  until 
the  millennium  comes  shall  we  luok  for  tiie  carrying 
out  of  Mr.  liishop's  suggestion  of  "  The  tstaUisk' 
ment  by  the  S'alion  !l  A'./;  .1  \:<n:t\ifioit.  or  tome  other 
assoiiatiott  or  iadi  i  niuai  able  and  witiiHg  to  bear  the 
expense,  ef  m  htnuut  to  investigate^  by  the  help  ef 
tnn'ftni  erffrrts,  every  book  relating  tr>  the  law,  andes- 
pectaily  every  new  one,  and  report  tn  writint;  to  the 
profession,  simply  and  only  as  to  its  toM fitks.  If  it  is 
a  reprint  of  a  t'ort-i-;^!'.  '.cork,  is  /'/  iorrrrtfv  donr.  '.vith 
the  name  of  author,  dates,  and  (h^  iikc,  true  to  the 
fact  f  If  it  professes  to  be  original  hou'  far  is  it 
AxiliK-.  iYifitS  iiivt-nf  Are  the  ruhs  of  n^rr 
written  language  iotuti iiing  quotation  marks  joi- 
loived  f  Are  there  concealed  piracies  f  Did  the 
writer  alt t  r  jroin  otiu  i  hooks'  any  part  of  what  tie 
put  forth  as  his  ozi'ri  '  Wai  titc  work  done  pet  son- 
etlfy  by  the  ostensible  author?  If  a  book  of  reported 
cases,  did  the  judi^^es  ut  their  opituoMs  deal/airijtwitk 
counsel,  text-iijriiers,  and iine  another?" 

L.\\vvFK-s'  Rkports  AvNOTATrn,  Book  XVI.  All 
current  cases  of  general  value  and  importance 
decided  in  the  United  States,  Smte,  and  Terri- 
torial Courts,  with  full  annotation.  Hy  rJl'RDKTT 
A.  Rich,  editor,  and  Henry  P.  I  aknham.  as- 
sistant etiitor.  Lawyers'  Co-operative  Publishing 
Company,  Rochester*  N.  Y.   $5.00  net. 

We  regret  that  we  no  longer  see  the  name  of  Rob- 
ert Desty  appearinej  as  erlitor  of  thi.s  series  of  re- 
ports. We  have  no  doubt  that  his  successors  are 
competent  to  carry  on  his  woric,  hut  his  services  have 
been  so  v.iluable  that  it  will  be  difficult  to  fill  his 
place.  The  annotatiuns  in  the  present  volume  are 
very  full,  and  their  quality  is  apparently  good.  An 
unusually  large  number  of  cases  are  reported  and 
cited. 

(Jf-nfrai.  Dioe-st  of  the  Decisions  of  the  Prin 
ciPAL  Courts  in  the  Unfted  States,  Eno- 
I  LAND,  AND  CANADA.  Refcis  to  all  reports, 
'  official  and  unofficial,  first  published  during  the 
year  ending  September,  i8<>?.  .Annual,  lifing 
Volume  VII,  of  the  series  Lawyers'  Co-opera- 
tive Publishing  Compan),  Rochester,  N.  Y. 
$6.00. 

We  li.u  e  !iad  oci  asion,  more  than  onee.  to  e.\;  rt  --N 

I our  appreciation  of  this  series  of  Digests ;  and  the 
present  volume  maintaira  the  high  standard  of  excel- 
lence which  distinguished  its  predecesson.  This 
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vast  work  covers  nearly  2,500  pages,  and  digests 
nearly  20,000  cases.  The  editori.!!  work  has  been 
done  thoroughly  and  conscientiously,  and  the  law  of 
each  case  is  given  tersely  and  succinctly.  Its  classi- 
fication is  admirable,  and  the  lawyer  can  find  without 
the  siiglilest  difficulty  any  matter  that  he  may  desire. 
We  do  not  propose  to  institute  any  comparison  be- 
tween the  "  General  Digest and  its  bulky  rival  the 
"American  Digrst"  a.i  to  the  general  merits  of  the  j 
two  works ;  but  one  feature  in  the  "  General  Di- 
gest" strikes  us  as  being  far  .superior,  and  that  is  the  . 
typographical  work.  It  is  a  real  pleasure  to  find  a  | 
volume  of  this  nature  which  can  he  read  with  perfect 
ease  and  comfort ;  and  on  behalf  of  the  eyes  of  the 
legal  profession  we  thank  the  publishers  for  the 
thougbtiuhiesa  displayed  for  them. 

The  Railroads  and  ihe  Commerce  Claljse. 
By  Francis  Copb  Hartshorne,  Esq.,  of  the 

Philadelphia  Rar.    University  of  Pennqrlvania 
Press,  Philadelphia,  1893.  $1.50. 

Tliis  is  .1  ti;nely  little  Uook  iti  of  the  uncer- 
tainly which  still  seems  to  surround  ihe  relations  of 
the  railroads  to  the  National  Government  nnder  the 

Commerrf  Cl.iusc  nf  the  Cnnstittitinn. 

'1  he  purpose  ol'  thi.s  vvurk  to  throw  light  on  the 
Cemmerce  Clause  under  the  various  rulings  to  which 
it  hns  hec-n  subjected;  and  in  oriler  th.it  this  nia\  !)(_• 
the  more  etTectually  done,  it  has  been  divided  mto 
three  parts. 

Part  T.  treat<«  of  the  Power  of  Congress,  under 
the  Commerce  Cl.iuse,  to  Regulate  Railroads. 

Part  II.  of  the  Commerce  Clause  and  Sute 
Railrdai]  Le<risl.iiion. 

Part  111.  of  the  Commerce  Clause  as  atiteciing 
State  Taxation  of  Railroads. 

The  author  s  .11  m  is.  first,  to  present  the  actual  state 
of  the  law  as  (Icfincii  by  the  decisions  of  the  Supreme 
Court ;  second,  troin  a  carefiil  study  of  the  decisions 
already  made,  to  endeavor  tn  derhice  t!ic  principles 
upon  which,  and  the  directions  in  which,  the  de- 
velopment of  the  law  is  likely  to  proceed  .  in  other 
words,  cxjil.uii  tlie  present.  anH  predict  tlie  future  at- 
titude of  thu  Supreme  Court  upon  questions  of  rail-  , 
road  legislation,  which  have  already  arisen  or  are  | 
likely  to  arise* 

Thb  Law  op  Marriacb  and  Family  KrxA-rioN!^  \ 

A  Manual  of  Pr.irtical  [.aw.  By  Ni^vit.  Grxkv. 
M..\.  .\dain  .iii<!  Charles  ULick,  I  ondon  and 
Edinburgh  ;  Macinillan  &  C  o.,  New  York,  1S92. 
Cloth.   $3.00.  I 

This  volume  is  intended  by  the  author  not  only  ax  \^ 

a  lc:;  il  trLatisc  for  the  profession,  btit  .ds^*  as  a  prac- 
tical work  lor  iitc  iayiuau.    'Mte  subject  ol  marriage  Is  \ 


treated  very  fully,  and  the  relations  of  husband  and 
wife  clearly  defined.  The  canonical  and  religious  obli- 
gations are  constantly  referred  to,  beside  those  .ictu- 
ally  imposed  by  law.  In  an  appendix  is  given  an 
interesting  collection  of  the  opinions  of  the  Fathers, 
of  the  Reformers,  and  of  Uishops  of  the  Church 
of  England,  and  of  the  Inquisition  and  Noncon- 
formists of  the  present  day,  as  to  the  re-marria^e  of 
divorced  persons.  The  book  is  an  exceed!  11  j^ls 
readable  one.  and  contains  much  information  not  to 
be  found  in  other  treatises  upon  the  subject.  Mr. 
Geary's  citations  of  castes  are  numerous,  and  the  pro* 
feaaion  will  find  the  work  <A  much  real  value. 

.\  Treatise  OK  HoME^iiMD  AND  ExRMpnoHS.  By 
Ri  Kis  Wapi.es,  LL  D.  T.  H.  Flood  &  Co., 
Chicago,  1893.   Law  sheep.  $6.00,  met 

This  is  a  comprehensive  and  thorough  treatise 
upon  a  subject  of  the  greatest  importance.  The 
work  covers  the  United  States  Homestead  Laws  as 
well  as  those  of  the  several  Sutes.  .All  the  Statutes 
with  decisions  bearing  upon  them  are  cited,  and  a 
synopsis  of  the  Statutes  is  •^iven  In  an  appendix. 
As  it  is  many  years  since  any  work  on  this  branch 
of  the  law  has  been  published,  the  number  of  new 
decisions  be-iring  upon  the  subject  has  been  very 
large,  and  several  States  have  enacted  Homestead 
Sututes  which  had  none  before.  Chattel  exemption 
as  well  as  Homestead  is  fully  treated  by  Mr.  Waples. 
The  work  meets  a  real  want  on  the  part  of  the  piO- 
fession,  and  should  be  heartily  welcomed. 

.\i.L  arolnu  thk  Ykar,  1893.  Entirely  new  de- 
sign in  colors,  iiy  J.  PAt  i  ink  Si  ntfr.  Printe<i 
on  heavy  cardboard,  gilt  edges,  with  chain,  tas- 
sels, and  ring.  Size,  inches.  Boxed. 
50  cents.   Lee  &  Shepard,  Boston. 

The  *•  All  around  the  Year"  calendar  which  Mrs. 

Sunter  sends  out  th"s  w.w  is  as  cliarmin^  a  iiiLxe  nf 
work  as  anything  she  \\7k.s  done.  Like  its  predeces- 
sors, it  is  printed  on  heavy  cardboafd,  gilt-edged, 
willi  idiain.  t.issi-ls.  and  rin^,  and  is  of  convenient 
size.  The  designs  are  fresh  and  delightful,  quaint 
and  picturesque  little  lads  and  lasses  issuing  in  each 

month  w;;Ii  tlv  ri':;ht  wnrds  nnd  in  the  most 

charming  altitudes,  while  the  lines  on  the  cards  com- 
bine to  form  a  very  pleasing  love-story.  Done  i« 
several  culnrs.  nnc  ran  .scarcely  imagine  anythini; 
more  gracelul  than  the  twelve  cards,  each  bearing 
the  dainty  desisrn  which  includes  the  month's  cateii' 
dar  as  a  ;  nt  of  the  picture.  The  cover  s!io>v>i  a 
pretty  little  Miss  watching  a  Cupid  '-warming  his 
pretty  littie  toes  "  at  an  open  fireplace,  while  on  the 
last  page  this  same  (^ii|iid  (1  Ids  fellow)  is  playing 
sweetly  "  Good-by,  my  lover,  good-by." 
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THE  LATE  MR.  BARON  HUDDLESTON. 


MfL.  BARON  HUDDLESTON,  who 
died  last  year,  was  at  once  the  best 
Uked  and  the  most  grossly  underrated  judge 

upon  the  English  Bench.  It  fell  to  his  lot 
to  try  a  hr^c  number  of  cases  upon  the 
merits  of  which  public  opinion  was  acutely 
divided,  and  a  certain  section  of  the  English 
piess  systematically  held  him  up  before  its 

readers  as  a  partial,  pretentious,  and  incom- 
petent man.  This  view  has  no  correspond- 
ence wall  the  facts,  and  was  at  variance  with 
the  settled  judgment  of  the  legal  profession. 
Even  a  superficial  study  of  the  career  and 
character  of  this  "old  man  cloqiicnr"  will 
suffice  to  clear  away  from  his  judicial  mem- 
ory the  undeserved  and  absurd  reproaches 
with  which  it  has  been  loaded,  and  the  dust 
and  heat  of  which  can  hardly  have  failed  to 
prejudice  his  reputation  in  America. 

John  Walter  Huddleston  was  an  Irishman 
b)  bu'lh.  His  father  served  his  generation 
in  the  Royal  Navy.  Huddleston  had  no 
academic  name,  and  his  biographo'  is  not 
therefore  called  upon  to  count  over  a  long 
and  wearisome  bead-roll  of  prizes  and  honors 
which  too  often  serve  first  as  objecis  of 
adDsive  worship  to  their  unreasoning  de> 
Totees,  and  then  as  garlands  wherewith  to 
deck  a  <;hattered  constitution  and  an  en- 
feebled brain.  In  due  time  Mr.  Huddle- 
ston took  to  the  law  and  became  a  member 
of  dte  Honorable  Society  of  Gray's  Inn, 
nhich  still  attracts  by  its  acoesrible  scholar- 
ships, its  excellent  cuisine,  and  its  part  in 
the  glories  of  Bacon,  Holt,  and  Rom  illy, 
*  considerable  number  of  students.  He 
«as  called  to  the  bar  in  i839»  and  joined 
the  0  xford  C  i  rc  u  i  t.  The  following  story,  for 
the  truth  of  which  we  are  unable  to  vouch. 


still  passes  current  at  the  Circuit  mess.  An 
important  case  was  proceeding,  in  which  one 
of  the  witnesses  was  a  Frenchman.  The  of- 
ficial interpreter  was  nowhere  to  befound,and 

neither  his  "  Ludship  "  nor  the  examining 
counsel  had  a  sufficient  knowledge  of  the 
Gallic  tongue  to  take  his  place.  Mr.  Hud- 
dleston volunteered  his  services,  displajred  an 

accurate  acquaintance  with  the  French  lan- 
guage, was  praised  by  the  judge,  and  as  a 
necessary  consequence  was  at  once  courted 
by  the  attorneys, 

No  such  explanation  of  Mr.  Baron  Hud< 
dleston's  phenomenal  success  is  required. 
Nature  had  uiven  him  a  fine,  honest  face, 
a  singularly  charming  manner,  and  a  vigor- 
ous and  acute  mind;  the  rest  he  did  for 
himself.  Too  many  men  come  to  London, 
witliout  either  connection  nr  means,  take  no 
pains  to  form  a  circle  ol  acquaintances, 
join  the  bar,  and  then  sink  into  des|)air,  l>c- 
cause  the  work  which  they  have  never  cul- 
tivated is  not  forthcoming.  Huddleston 
made  no  snrh  mistake.  He  studied  law,  in- 
deed, but  he  was  a  far  more  zealous  student 
of  tlie  art  of  making  himself  agreeable  in 
society.  Erelong  Society  rewarded  her 
votary,  and  briefs  were  left  at  Mr.  Huddle* 
stoii's  chambers.  Sir  Charles  Russell  is  re- 
ported tf)  lia\  e  said  to  an  officious  interviewer 
that  there  are  three  prerequisites  for  success 
at  the  bar.— ready  money,  good  health,  and 
the  power  to  array  facts  in  order  of  time. 
Xo  one  can  overestimate  the  importance  of 
the  last  of  the  three.  Cases  are  constantly 
presented  before  the  tribunals,  in  a  manner 
which  does  murderous  violence  to  literary 
taste,  to  logic,  and  to  grammar.  "  Let  me 
have  the  facts  in  alphabetical  order,"  said  a 
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learned  judge  in  bitter  jest  to  a  counsel  who 
was  floundering  hopelessly  in  the  midst  of  a 
mass  of  dates ;  and  every  one  who  has  at- 
tended the  law  courts  must  have  witnessed 
judicial  bewilderment  quite  as  painful,  it  less 
emphatically  and  sarcastically  expressed. 
Mr.  Huddleston  possessed  the  gift  <rf  exposi" 
tion  in  larger  measure  than  any  of  his  con- 
temporaries with  the  exception  of  Sir  Alex- 
ander Cockburn  ;  and  he  rose  rapidly  into 
wide  and  highly  lucrative  practice.  He 
was  marvellously  successful  In  defending 
prisoners*  Those  cases  in  the  law  reports 
which  commence  with  "  Huddleston  for  the 
accused  "  usually  close  with  the  words  "  con- 
viction quashed."  His  advocacy  vindicated 
the  character  of  Mrs.  Firebrace*  and  helped 
Cockburn  to  secure  the  condemnation  of 
Palmer.     In  1857  he  took  silk. 

We  may  pause  here  conveniently  to  con- 
sider Mr.  Huddleston's  parliamentary  ca- 
which  was  extremely  checkered.  He 
stood  in  the  Conservative  interest  unsuccess- 
fully for  the  following  constituencies  :  Wor-  ' 
cester  (1852),  Shrewsbury  (1857),  Kidder- 
minster (1859  and  1861).  In  1865  he  was 
returned  for  Canterbury,  which  rejected  him 
at  the  general  election  of  1868.  Two  years 
later  he  was  defeated  nt  Nnrwirli.  In  Feb- 
ruary, 1874,  he  was  elected  M.  1*  for  the 
last^namai  constituency  by  a  cnajority  of  47 
over  the  Liberal  candidate  Mr.  Tillett.  In  | 
the  beginning  of  1S75  Sir  John  Karslake 
resigned  the  Attorney-Gcncralshi[)  in  favor 
of  Sir  Richard  Baggallay,  and  Mr.  Huddle- 
ston received  the  offer  of  the  Solicitor-Gen* 
eraiship.  Rut  he  remembered  the  majority 
of  47  ,  and  loyalty  to  his  party,  and  possibly 
a  pious  determination  like  that  of  King 
Charles  II.  "  not  to  set  out  on  his  travels 
again,"  induced  htm  to  decline  the  tempting  j 
prize.  The  Conservative  Government  did  I 
not  forget  Mr.  Iluddleston's  seU-denial.  He 
was  appointed  a  puisne  judge  of  the  Court 
of  Common  i'lcas,  and  in  May,  1875,  became 
a  Baron  of  the  Court  of  Exchequer.  | 

Mr.  Haron  Huddleston,  perhaps  uncon- 
sciously, but  none  the  less  certainly,  intro- 


duced into  Kngli.sh  law  a  new  theory  as 
to  the  mutual  relations  of  judge  and  jury. 
According  to  the  old  legal  tradition  which 
Charles  Dickens  caricatured  in  the  person  of 
Mr.  Justice  Stareleigh,  the  judge  presiding 
at  a  trial  bad  simply  to  present  to  the  jury  a 
clear  but  perfectly  colorless  summary  of  the 
evidence.     "  If  you  believe  so  and  so,  you 
will  find  for  the  defendant;  if  not,  your  ver- 
dict will  be  for  the  plaintiff."    Lord  jCamp- 
bell,  Lord  Cockburn,  and  many  other  judges 
who  might  easily  be  named,  \aA  modified 
this  rule  to  a  certain  extent.  They  seem  to 
have  believed  that  in  complex  cases  it  may 
be  the  duty  of  the  judge,  not  only  to  assist 
but  practically  to  advise  the  jury.  Mr.  Ban>n 
Huddleston  held  this  belief  without  limitation. 
In  his  opinion  the  legal  expert  who  sits  upon 
the  bench  is  not  paid  ^5,000  a  year  simply 
to  do  for  the  jury  what  they  can  do  for 
themselves,  or  to  apply  the  musty  rules  of 
evidence,  or  to  act  the  chairman  at  a  public 
debate  who  preserves  silence,  and  calls  an 
angry  disputant  to  order.    Very  different  in 
his  Lordship's  view  were  the  purposes  of 
such  appointments.   He  deemed  it  to  be  the 
bounden  duty  of  a  judge  not  only  to  form  an 
opinion,  but  to  express  it  ;  and  he  acted 
thrnnghont  upon  this  theory  with  a  boldness 
and  an  ability  of  which  contemporary  legal 
history  can  furnish  no  parallel. 

To  sit  in  Queen's  Bench  Court  No.  4.  and 
hear  Baron  Huddleston  try  a  libel  action  with 
a  special  jury  of  the  City  of  London  was  an 
intellectual  banquet  of  the  highest  quality. 
Let  us  try  to  picture  the  scene.  Before  his 
lordship  entered  the  court,  the  temperature 
was  raised  to  6^"^  ;  one  of  the  two  doors  was 
locked,  and  hea\  v  curtains  wi-re  drawn  round 
the  judge's  chair  so  as  to  banish  the  very  pos- 
sibility ofadraught.  Counsel  took  their  seats, 
the  well  of  the  court  was  filled  with  witnesses, 
the  passages  were  rrammcd  uitli  spectators, 
and  in  half  an  hour  the  thermometer  stood 
at  75   in  the  siiade.    Tlien  the  ushers  called, 

Silence! "  and  pulled  back  the  curtains.  The 
judge  entered,  bowed  to  the  bar,  and  took  his 
seat  on  the  bench.   The  curtains  were  re- 
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placed,  tltt  jury  were  sworn,  and  tbc  trial 
began.  While  tiis  couiud  lor  the  plaintiff 
ms  opening  his  case,  one  could  not  but  note 

his  lordship's  appearance  and  demeanor. 
Mr.  Baron  Huddleston  was  then  an  old  man 
and  an  invalid,  as  the  precautions  against 
cold  which  we  have  just  described  suf- 
fidently  prove.  His  features  were  impres- 
s've  and  at  times  almost  fascinating.  He 
had  the  comfortable,  settled  appearance  of  a 
successful  man  of  the  world,  in  spite  of  the 
evident  twinges  of  pain  which  attacked  him 
ever  and  anon.  The  wig,  the  robes,  and  the 
curtains  prevented  one  from  forming  at  this 
stage  of  the  proceedings  a  more  accurate 
diagnosis.  But  when  the  first  witness 
stepped  into  the  box,  his  lordship's  attitude 
underwent  an  entire  change.  He  pushed 
back  the  curtains,  tlirew  his  eyeglass  with  a 
peculiar  facial  movement,  the  precise  physi- 
ological character  of  which  was  a  standing 
mystery  to  the  bar,  from  bis  nose  to  his  desk, 
and  fixed  upon  the  trembling  talebearer  that 
searching  glance  which  only  a  Msi  prius 
lawyer  can  command. 

The  charge  of  partiality,  so  often  brought 
against  Baron  Huddleston  by  ill-disposed 
persons,  ilcrived  its  plausibili^  solely  from 
the  fact  that  he  saw  into  the  heart  of  a  case 
Irom  the  very  outset,  formed  his  opinion  with 
amazing  rapidity,  did  not  change  it  in  the 
course  of  the  trial  without  *'  cause  shown,'* 
and  avowedly  did  his  best  to  impress  his 
views  upon  the  jury.   We  are  not  prepared 
to  affirm  that  his  lordship's  conception  of  the 
relative  position  of  judge  and  jury  was  an 
erroneous  one ;  and  we  do  say  without  hesi- 
tation that  it  was  found  consistent  with  the 
able  and  ric^htcous  discha:-L;e  of  his  public 
duties.  While  the  case  was  proceeding,  the 
"constitutional  tribunal"  received  little  of 
Mr.  &aron  Huddleston's  attention.   But  he 
took  care  that  they  noticed  all  the  points 
which  required  consideration  at  their  hands. 
At  last  the  evidence  on  both  sides  was 
completed;  the  speeches  of  counsel  were 
delivtred,  and  it  was  the  judge's  turn. 


Now  commenced  the  finest  exhibition  of 
foroiirfc  talent  which  tiie  Law  Courts  can 
display.  The  curtains  were  thrown  back 
once  more.  The  judicial  chair  was  wheeled 
half-way  round,  so  thnt  his  lordship  might 
directly  face  "  the  iweive  men  in  the  box" 
whom  he  intended  to  persuade   He  began 

I  with  a  sensible  statement  of  his  juridical 
theory.  The  jury  must  decide  on  the  facts, 
—  that  was  then  province, —  but  he  was  en- 
titled and  bound  to  give  them  the  benefit  of 
his  experience  and  training.  Then  he 
played  with  the  fringes  of  the  case.  The 
inquiry  had  been  somewhat  unduly  pro- 
longed. Counsel  on  both  sides  ought  to 
have  remembered  what  an  exceedingly  un- 
comfortable thing  it  was  to  sit  for  hours  in 
these  dingy  and  ill  ventilated  courts,  with 
their  ridiculously  insufhcienr  :>c!  ommoda- 
tion.  As  long  as  he  had  breath,  he  would 
protest  against  the  inconvenience  to  which 
jurymen  were  put  by  the  incompetence  of 
those  who  were  responsible  for  the  construc- 
tion of  the  Law  Courts.  Why,  in  the  Palais 
tie  Justice  in  Brussels, —  the  poorest  ca])ital 
in  Europe, —  every  juryman  sal  in  an  arm- 
chair !  The  comfort  of  those  who  exercised 
important  judicial  functions  ought  to  be  at- 
tended to.  So  much  for  the  exordium.  His 
lordship  then  proceeded  to  deal  with  the 
merits  of  the  case,  laid  down  the  law  of  libel 
from  Campbell  v.  Spottiswoode,  with  a  pass- 
ing tribute  to  Cockburn,  reviewed  the  facts, 

'  drawing  them  up  in  a  long  and  luminous 
array  which  captivated  at  once  the  imagina- 

.  tion  and  the  judgment  of  his  audience,  and 
reiterating  his  former  statement  that  the  jury 
are  absolute  judges  upon  all  questions  of  fact, 
concluded  with  a  pretty  strong  indication  of 
where,  in  his  own  opinion,  the  truth  may  be 

;  found.    The  verdict  of  the  jury  usually  coin- 

t  cided  with  Mr.  Baron  Huddleston's  judg- 
ment. His  lordship  was  a  good  judge;  but 
if  he  harl  resumed  his  old  calling,  he  would 
have  been  the  unchallenged  leader  of  the 

i  nisi  prius  hax. 
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UNMARRIED  LADIES. 


Br  R.  Vashon  Roceis. 


THIS  article  is  intended  for  the  delecta- 
tion, edification,  warning,  and  instruc*^ 
tioD  of  those  of  the  fair  sex  who  never  have 

been  joined  to  any  one  in  holy  wt  illock,  — 
for  this,  acconling  to  Mr.  Virc-Chanccllor 
Hall,  is  the  ordinary  or  primary  meaning  of 
the  expression,  "unmarried"  ladies.'  So 
widows  are  not  interested  herein,  any  more 
than  are  femes  anttis^  and  need  not  read 
these  pages. 

"  Spinster "  is  tiic  addition  in  law  pro- 
ceedings usually  given  to  all  unmarried 
women,  and  it  is  a  good  addition  for  the 
cstnte  and  degree  (jf  .i  woman  :  but  it  is 
said  a  ij^cntlewnman  is  to  be  named  i^eucrosa, 
and  not  spinster,  or  it  will  be  ill.- 

Unmarried  women  often  possess  to  a 
remarkable  degree  the  Christian  grace  of 
perscvernncc.  Soo,  for  instance,  how  they 
will  rut  a.  lot  of  holes  in  a  piece  of  muslin, 
and  then  spend  hourri  in  sewing  ihem  up  ; 
how  th^  will  spend  almost  whole  days  buy- 
ing a  yard  of  ribbon  of  some  particular  hue. 
Miss  Mary  C.  Feltnn.  of  Syracuse,  N.  Y., 
had  this  trait  to  an  extraordinary  degree  ; 
and  Mr.  W.  Teal,  the  postmaster  ot  that  city, 
had  fttO  experience  of  her  powers  iA  holding 
on.  The  trouble  between  them  came  about 
iti  this  way:  A  friend — whether  male  or 
female  seems  immaterial  —  sent  Miss  Mary 
a  newspaper  through  the  post  On  the  wra(>- 
per  was  a  single  letter  or  initial  (suggestive, 
this,  of  a  lady  correspondent) ;  the  Argus- 
eyed  onicial  LspiL'd  this,  and  true  to  his  ideas 
of  his  duty  as  a  collector  of  rcvfniR's  for  the 
Republic,  demanded  postage  at  letter  rates. 
Miss  P.  considered  Mr.  T.  was  in  the  wrong, 
and  tendered  the  sum  payable  for  a  news- 
paper ;  and  ns  the  postmaster  would  not 
accept  this,  she  brought  an  action  against 
him  to  recover  her  paper.    The  justice  ot 

»  Dairyiiiple  v.  Hall,  i6  Ch.  L>iv.  715. 
»  Dyer,  46. 88. 


the  peace,  who  had  the  pleasure  of  tryin},^ 
this  action,  considered  that  the  mark  or  let- 
ter was  not  such  a  **  writing  or  memoran- 

[  diim  "  as  was  forbidden  by  the  Act  of  March 
'  3,  1825,'  and  that  instructions  from  tlie  Postal 
Department  imposing  a  penalty  for  placing 
;  any  **mark  or  sign  "  upon  tfie  newspaper 
{  wrapper  were  illegal,  and  did  not  warrant 
the  detention  of  the  pa{>er,  and  so  gave  the 
fair  claimant  six  cents  damaj^es  and  $2.89 
costs.     The  postmaster,  dissatisfied,  went 
I  further  and  fared  worse;  for  the  Court  of 
'  Common  Pleas  decided  against  htm,  with 
5:^_\95  additional  costs.    Then  up  the  case 
went  to  the  .^-^upreme  Court  of  the  Slate; 
here  the  judges  also  sat  on  the  poor  olTicial, 
and  added  to  his  costs  $3705.  "Higher! 
\  still  higher!"  cried  the  postmaster.  The 
Court  of  Appeals  rcf)liecl  :  "  All  right  be- 
low, and  S75.64  more   to  pay,  Mr.  i-*.  M." 
(Full  particulars  of  their  other  remarks  are 
1  to  be  found  in  i  Comst.  537.)   •*  Never  say 
j  die,    moaned  Mr.  Teal,  and  retained  Mr. 
Seward  to  arejue  his  (  ise  before  that  august 
tribunal,  the  .Supreme  Court  of  the  I'nited 
States;  after  the  argunienl  came  the  judg- 
;  ment,  which  varied  not  from  the  utterances 
;  of  the  courts  below,  except  in  adding  far 
more  costs  to  the  already  not  inconsiderable 
bill.^    Here,  to  the  satisfaction  of  .Vliss  Mary 
C.  Felton,  the  regret  of  the  lawyers  on  both 
sides,  and  the  utter  discomfiture  of  the  Post- 
master, the  matter  ended.   This  case  has 
been  cited  before  now  to  show  that  the 
legal  maxim.  "  De  Minnie  mis  sj  non  curat 
lex,"  is  not  to  be  depended  upon ;  and  also 
to  disprove  the  culinary  notion  that  the 
higher  a  wild  duck  gets,  the  better  it  is. 

It  is  of  course  impossible  to  treat  of  this 
subject  without  getting  into  that  which  most 
young  ladies  strive  for,  —  matrimony ;  or  at 

'  4  i>i4i.  al  l^anjc,  105,  III. 
*  19  Curt.  136;  IX  How.  284. 
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least,  into  Its  usual  antecedent.   In  Penn- 
sylvania, some  ten  years  ago,  the  courts  con- 
sidered the  question  of  "courtship  from  which 
a  promise  of  marriar;c  mav  be  inferred  "  The 
judge  who  tried  the  case  considered  thai 
attentions  paid  Co  the  lady  in  a  quiet  way  — 
the  world  unseeing  —  were  sufficient.  He 
told  the  jury  that  althoiiijh  it  wns  contended 
that  to  raise  such  a  presumption  the  making 
of  presents,  the  writing  of  love-letters,  and 
all  such  things  as  pass  between  young  peo- 
ple were  essential,  "  we  have,"  said  he, 
"long  pa5;?ed  that  day,  so  far  as  courtship 
is  concerned.  .  .  .  One  man  may  desire  to 
court  the  girl  he  desires  to  make  his  wife  in 
a  secluded  place,  or  he  may  desire  to  keep  it 
qviet;  another  may  be  in  the  habit  of  keep* 
ing  company  with  a  young  lady,  and  appear 
in  the  public  highway  from  time  to  time, 
that  all  may  see  him.    Hence  there  is  no 
standard ;  each  case  must  stand  on  its  own 
four  legs,  as  tlie  parties  build  it  up/*  The 
court  above  him,  however,  gave  him  to  un- 
derstand that  tbey  bad  not  "  passed  the 
day, '  that  he  was  a  little  too  previous,  and 
left  him  not  a  solitary  leg  to  stand  on.  They 
beld  that  the  charge  was  not  only  inadequate, 
but  misleading  and  erroneous.    The  gentle- 
man in  the  case,  Rice  by  name,  had  been  at 
the  young  lady's  home  on  only  four  occa- 
sions, and  then  but  for  a  short  time ;  true, 
he  had  met  her  out  in  the  evenings,  —  some- 
times at  church,  —  walked  her  home,  and 
left  her  at  the  gate  (we  are  not  told  that  he 
ever  helped  her  to  hold  up  the  gate,  as  gen- 
uine nineteenth-century  lovers  generally  do). 
The  court  remarked  that  that  was  not  the 
kind  of  intercourse  that  usuallv  takci  place 
between  persons  engaged  to  be  married.  Cir- 
camstantial  evidence  ot  an  engagement  of 
marriage  is  to  be  found  in  the  proof  of  such 
facts  as  usually  accompany  that  relation,  — 
such  35  letters,  presents,  social  attentions  of 
various  kinds,  visiting  together  in  company, 
preparations  for  housekeeping,  and  the  like. 
These  and  similar  circumstances,  especially 
when  the  attentions  are  exclu<;ive  and  con- 
tinued for  a  long  time,  may  well  justify  a 


jury  in  finding  a  promise  of  marriage.  The 
court  would  not  assent  to  the  proposition 

that  attentions  p.iid  in  a  secluded  p/iacc  are 
quite  as  satisfactory  evidence  of  engage- 
ments.* 

The  Illinois  courts  have  decided  that  an 
article  in  a  newspaper  may  be  a  f  ormal  pro- 
posal of  marriage,  such  as  will  bind  the  un- 
fortunate ;;iver  of  the  same  to  a  young  lady, 
if  he  adds  thereto  the  marginal  note,  "  Read 
this."  The  learned  judges  said :  **  The  arti- 
cle, '  Love,  the  Conqueror,'  may  be  regarded 
as  the  defendant's  own  letter:  it  doubtless 
contained  sentiments  which  he  sanctioned, 
couched  in  language  more  choice  than  he 
could  compose.  It  was  his  appeal  for  mar- 
riage, —  it  foretold  in  clear  and  emphatic  lan- 
guage his  object  and  intent  in  his  courtship 
with  her.  She  doubtless  placed  this  con- 
struction upon  it,  as  she  might  well  do,  and 
laid  it  aside,  as  a  rare  treasure,  with  his 
other  letters  "  This  certainly  does  not  say 
much  for  his  other  letters,  of  which  thirty- 
one  were  put  in  evidence.  The  lady  was 
"  the  conqueror,"  —  the  article  and  the  let- 
ters brought  her  six  thousand  ddlars,  and 
the  court  did  not  think  the  amount  too 
much  for  the  poor  man  of  letters  to  pay 
for  his  change  of  feelings.^  Ihis  unfortu- 
nate probably  understood  why  the  artists 
in  Abyssinia,  when  depicting  Saint  George, 
their  patron  saint,  represent  him  not  as  do- 
ing battle  with  a  dragon,  but  as  spearing 
the  graceful,  undulating  form  of  a  long- 
tongued  woman.*  Serjeant  Buzfuz,  when 
he  held  in  his  hand  the  world>renowned 
letter  containing  the  words,  *'  Chops  and 
tomato  sauce,"  was?  on  solid  ground,  com- 
pared with  those  who  tried  to  build  a  pro- 
posal of  marriage  upon  "  Read  this." 

If  a  young  lady  under  twenty-one  gets 
into  a  breach  of  promise  case,  or  any  other 
suit,  she  cannot  be  compelled  to  produce 
letters,  billets-doux,  or  other  papers  in  her 
possession, — she  may  keep  them  to  herself  to 

'  Rice  »•.  CufitiiiunwctUb,  loo  Pa.  .St.  X%. 
-  kichniond  v.  Roberts,  9S  III.  473. 
s  The  Centur>-.  July,  1890.  p.  4)0^ 
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line  a  box  or  curl  her  maiden  locks ; '  while 
she  can  make  her  antagonist  exhibit  to  the 

keen  eye  of  the  cold  world  \v?^atcvcr  corre- 
spondence he  may  chance  to  have.  How- 
ever, not  infrequently  the  fair  lady  pruducc.-> 
only  too  readily  the  epistles  of  her  quondam 
admirer. 

Fortunately,  the  publication  of  letters  will 
often  be  restrained  by  the  courts  at  the  sug- 
gestion of  the  writer,  when  ihey  are  not  con- 
nected with  actual  litigation;  otherwise,  in 
these  days  of  the  making  of  many  books 
and  of  tliirst  after  realism,  we  would  be 
having  the  society  belles  publishing  the  cor- 
respondence received  by  them  from  their 
lovelorn  swains,  under  the  title  of  ''The 
Complete  Love- Letter  Writer."  (How  such 
a  vol  time  would  sell,  if  the  genuine  names  of 
the  writers  were  given  !) 

"The  general  property,  and  general  rights 
incident  to  property,  remain  in  the  writer." 
In  England,  at  one  time,  it  was  thought  that 
this  rule  only  ap[)Iied  when  the  letters  "  ate 
stamped  with  the  character  of  literary  compo- 
sitions;" and  under  that  category  love-letters 
are  not  very  likely  to  fall.*  The  receiver  of 
a  letter,  although  she  may  not  publish 
may  destroy  it."'' 

Ladies  who  have  never  expotienced  the 
delights  of  matrimony  sometimes  complain 
that  those  who  have  had  spouses  but  have 
failed  to  keep  them  in  this  mundane  sphere, 
have  unfair  advantages  in  the  race  for  nup- 
tial prizes.  In  1733  a  number  of  maids  in 
Charleston  presented  the  following  petition 
to  the  Governor  of  South  Carolina:  — 

To  His  Ejtcelleucy  Governor  Johnsox, 

The  humble  petitton  of  all  the  maids  whose 
names  sre  underwritten. 

Whercrts,  we  the  humble  petitioners  ,nre  in  a 
very  melancholy  disposition  of  muui,  considering 
how  all  the  bachelon  are  blindly  captivated  by 
widows,  and  our  more  youthful  charms  thereby 
ne^ected:  the  consequence  of  this  our  request  is, 

t  Curtis  v.  Mundy  (l.S<)2),  2  (}.  H.  tjH. 
<  Rice  V.  Willums,  32  Fed.  Kep.  457 ;  Percival  v. 
Phippa.  2  Vttk  &  B.  19;  Pope  v.  Curl,  2  Atk.  J42. 
>  Kerr  on  InjuoctionB,  499^ 


I  that  your  Excellency  will  for  the  future  order  that 

!  no  widow  sliall  presume  to  marry  any  young  man 
till  the  tmfds  .ire  pro\Ii!ed  for;  or  else  to  i)ay 
each  ot  tlieni  a  fine  tur  satisfaction,  for  invading 
our  liberties ;  and  likewise  a  fine  to  be  laid  on 
all  such  bachelors  as  shall  be  married  to  widows. 
The  great  flisadvantnge  it  to  ;i>  maids  is,  that 
the  widows,  by  tlicir  iiirward  carriages,  do  snup 
tip  the  young  men.  and  have  the  vanity  to  think 
their  merits  beyond  ours ;  which  is  a  great  impo- 
sition upon  us,  who  ought  to  ha\  e  the  preference. 

"  This  is  humbly  recommended  to  your  E.\ccl- 
Icncy's  consideration,  and  hope  you  will  [wevent 
iny  further  insults. 

"  And  we  i>oor  maids,  as  in  duty  bound,  wtU 
ever  pray. 

**P.  S.  I,  being  the  oldest  maid,  and  there- 
fore most  <  onrerned,  ilo  think  it  proper  to  be  the 
messenger  to  your  Excellency  in  behalf  oC  my 
fellow-subscril>ers." 

We  cannot  say  if  the  legislature  passed  any 
act  for  the  relief  of  these  poor,  neglected 
wall-lowers.  In  England,  for  the  purpose  of 

assisting  "  to  carry  on  the  war  with  vigor," 
about  169^  rarliamctit  placed  a  tax  upon  all 
bachelors  and  widowers  over  twenty-five  years 
of  age,  who  did  not  marry  anybody,  of  one 
shilling  a  year ;  if  the  man  was  a  marquis, 
he  had  to  pay  ten  pounds ;  if  a  duke,  twelve 
pounds  ten. 

It  is  a  common  impression  among  men 
that  unmarried  ladies  are  sometimes  exceed* 
ingly  loath  to  give  their  correct  ages  ;  some- 
time."?, we  are  informed,  they  will  equivocate, 
prevaricate,  or  even  lie  on  this  point.  Frau- 
lein  Catherine  Mahl  went  still  farther,  and 
committed  forgery  to  deceive  the  very  desir- 
able partner  to  whom  she  was  engaged.  The 

I  circumstances  were  in  this  wise:  She  nil 

■  imprudently  declared  to  her  lover  that  she 
was  six  years  younger  than  she  was.  "  As 
soon  as  the  moment  arrived  for  producing 
the  certificate  of  birth,  she  w  is  aware  that 

I  her  little  dec(  ptinn  would  be  discovered,  and 
she  feared  the  match  would  be  broken  oflf 

,  She  therefore  took  the  liberty  of  altering 
the  official  document,  so  as  to  make  it  corre- 
spond with  the  statement  she  had  already 
made.  The  ceremony  took  place,  and  the 
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husband  was  duly  united  to  a  lady  whom  he 
believed  to  be  quite  a  jtune  ingimi*.  Un- 
fortunately the  certificate,  in  passing  through 
some  office,  happened  to  be  mimitclv  exam- 
ined by  one  of  the  clerks.  Ihe  bride  was 
chaiged  with  falsifying  a  public  document, 
and  condemned  to  ipend,  if  not  her  honey- 
moon, at  least  three  of  the  first  months  of 
her  married  life,  in  prison.  She  had  the 
courage  to  appeal  from  the  sentence,  and 
cause  the  case  to  be  argued  out  before  the 
court  at  M etz,  which  reversed  the  appeal  of 
the  inferior  tribunal,  and  acquitted  the  lady 
on  the  ground  that  she  did  not  intend  to 
commit  an  illegal  act,  but  had  been  actuated 
only  by  *•  female  vanity."  * 

Taylor,  in  his  well-known  work  on  "  Evi- 
dence," asserts  that  proneness  to  exaggerate 
is  a  feminine  weakness  ;2  he  should  have 
pointed  out  that  it  is  not  so  when  their  own 
ages  are  in  question*  In  Siam  unmarried 
women  are  not  allowed  to  give  evidence  at 
aii."  Youii<^  ladies  will  find  a  wcll-cstablishcfl 
example  of  this  feminine  weakness  e.xliibitcd 
by  a  very  much  married  woman  in  the  first 
part  of  verse  29,  John  iv. 

I'roni  the  records  of  the  Courts  we  learn 
that  ladies  sometimes  exaggerate  the  value 
of  their  beauty.    Mr.  Forepaugh  —  a  gen  lie- 
man  well  known  in  thQ  circus  circles  — 
advertised  for  the  most  beautiful  woman  in 
the  world  to  ride  as  LaUa  Rookh  on  an  ele- 
phant in  his  street  parade.     Miss  Keyser 
rcspogded  to  his   advertisement.     It  was 
arranged  that  she  should  tlo  the  elephantine 
riding  for  $too  a  week,  and  her  board  and 
travelling  e.xijcnses  ;  but  the  profanum  viile^is 
was  to  be  told  that  a  bonus  of  five  figures 
was  given  her  for  thus  exhibitin^:^  herself, 
and  she  was  to  be  placarded  as  the  Ten 
Thousand  Dollar  Beauty.  The  ten  thousand 
Mhx  arrangement  was  but  a  m3rth,  but  its 
mythriral  nature  u-as  to  be  kept  secret.  The 
fiirntler  was  thrown  from  the  elephant,  and 
W  \~njurcd.    Thereupon   she  sued  Fore- 

^  ^iish  Law  TimM,  quoted  in  3i  AlU  L.  Jour.  460. 

'  VoL  L  sec  54- 

'  Bowriiig't  Siam,  p.  177. 


paugh  for  damages,  alleging  that  he  had 
wrongfully  furnished  her  with  a  beast  which 

he  knew  to  be  vicious.  The  defendant  con- 
!  tended  that  the  young  lady  had  been  twice 
before  thrown  by  the  same  elephant,  and 
that  she  was  guilty  of  contributory  negligence 
in  getting  on  an  animal  that  had  proved 
fractious,  and  that  this  result  was  one  of  the 
risks  incident  to  the  employment.  Miss 
Keyser  denied  this,  and  averred  that  the 
previous  pitchings-off  were  from  another 
pachyderm.  The  jury  were  told  that  al- 
though it  was  the  duty  of  the  circus  man  to 
furnish  a  proper  elephant,  yet  if  the  one  in 
question  had  before  dislodged  the  Beauty, 
she  had  no  remedy  for  her  injuries ;  also  if 
this  one  had  not  been  the  sinner  on  the  pre> 
vious  occasions,  it  was  not  negligence  in  the 
I  defendant  to  furnish  an  untried  elephant, 
unless  he  knew  it  to  be  vicious.  The  jury 
gave  the  Beauty  $500  as  a  salve,  and  this 
verdict  was  affirmed  by  the  Pennsylvania 
.  Common  Pleas 

I  Old  Dame  Law  is  often  a  prude,  and  is 
most  decidedly  a  busybody ;  it  is  hard  to  say 
where  she  may  not  interfere.  Not  long 
since  the  courts  intervened  to  prevent  some 

young  ladies  eombing  their  hair  '  Aj^es  ago, 
Philip  II.  of  Spait)  forbade  ladies  wearing 
veils,  and  as  bathing  was  a  heathenish 
custom,  washing  in  public  or  private  baths 
was  by  that  most  Christian  monarch  prohi- 
■  bited;  but  it  was  left  for  the  judges  of  the 
!  I',mi)ire  State  to  object  to  hair-dressing;. 
The  "Seven  Sutherland  Sisters  "  had  locks 
of  their  own  which  outvied  those  of  the 
much  lamented  Ab.salom.  They  were  in  the 
habit  of  combing  these  tresses  of  theirs  in 
the  window  of  a  sho]i  in  New  York  ;  it  was 
alleged  that  they  did  so  ai  an  advertisement 
of  a  certain  hair  restorative  Crowds 
amounting  almost  to  mobs,  gathered  in  the 
street  to  witness  this  interestincj  toilet  per- 
formance After  a  time  Mr.  Elias  (not  the 
original  one  of  fiery  chariot  renown,  but  a 
neighboring  shopkeeper)  complained  to  the 

1  Mardi  34, 18S3:  40  Leg.  Int.  130 ;  37  Alb.  L.  |oMin. 
261. 
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court  that  these  gaping  crowds  of  Peeping 
Toms  obstructed  the  access  to  his  store. 

Thereupon  the  court,  while  considering 
that  tradesmen  had  a  right  to  make  their 
windows  as  attractive  as  possible,  even 
though  thereby  they  drew  crowds  and 
created  a  bustle,  yet  hold  that  such  use  of 
their  windows  must  be  decent  and  reason- 
able, and  that  highly  sensational  exhibitions 
must  be  tabooed ;  so  they  very  ungallantly 
ordered  the  young  ladies  to  finish  their 
dressing  in  some  less  exposed  position.'  It 
is  difTiciilt  to  comprehen'f  'vnv  this  decision 
was  ^ivcn  by  a  New  York  court,  as  none  of 
the  judges  in  that  State  are  over  sixty. 
Perhaps  the  counsel  for  the  defence  neg- 
lected to  request  the  court  to  take  "a 
view;"  if  he  had,  \vc  think  he  would  have 
secured  a  verdict  for  his  fair  clients  as  ea^iily 
as  did  the  Athenian  liypcrides  when  he  rent 
the  robe  of  the  lovely  Phryne  and  exposed 
her  beautiful  bosom  to  her  judges. 

Talking  about  dress,  which  we  nre  told 
"has  a  moral  effect  upon  the  conduct  uf 
mankind," — for.  as  dear  old  GoUbwitb  saith, 
**an  emperor  in  bis  nightcap  would  not 
meet  with  half  the  respect  of  an  emperor 
with  a  crown,"  —  an  English  judge,  not  long 
ago,  liad  to  consider  the  proper  way  of  put- 
ting on  a  sash,  when  it  was  used  in  helping 
to  eke  out  the  scantiness  of  the  other  gar- 
ments. Miss  Fay  Templeton,  of  the  Gaiety 
Theatre,  London,  obtained  an  interim  in- 
junction restraining  the  manager  and  lessee 
of  the  theatre  from  preventing  her  playing 
Fernand  in  "  Monte  Christo,"  and  keeping 
him  from  employing  any  one  e-]se  to  take  that 
part.  There  was  a  contract  that  she  should 
act  as  Fernand  ;  but  the  manager  attempted 
to  justify  his  refusal  on  the  ground  that  Miss 
Fay  wore  her  drcss  improperly.  The  lady 
tlcnied  the  eh  irti^o.  and  said  she  wore  the 
dress  with  which  the  mana[xer  had  supplied 
her,  that  when  the  Lord  Chamberlain-  (the 
highly  and  mighty  official  who  gets  $IO,000 
a  year  for  looking  after  these  and  divers 
other  matters)  objected  to  ihe  costume  as 

>  Eliu  V.  Sutherland.  iS  Abt>.  (N.  Y.)  N.  Cas.  126. 


being  rather  loud,  she  had  asked  for  another, 

but  had  not  got  it.  Sashes,  however,  were 
provided,  and  she  insisted  that  she  had 
always  worn  one.  The  management  replied 
that  she  did  not  wear  the  sash  properly ;  the 
fair  plaintiff  rejoined  she  did,  and  this  was 

I  the  important  question  for  the  learned  judge 

I  to  decide.'  The  judge  could  easily  have 
settled  the  point  by  requesting  Miss  Temple- 
ton  to  put  on  the  dress  and  the  scarf,  so  that 
the  court  could  ko  how  she  looked.  This 
was  done  in  the  Brighton  (£1^.)  County 
Court  a  decade  or  so  a^o,  when  a  dress- 

I  maker  sued  a  lady  for  work  done.  Mrs. 

'  Taylor  had  refused  to  pay,  alleging  that  the 
dressmaker  had  spoiled  her  garment.  The 
reporters  record  the  following  passage-at- 
arms  during  the  trial :  ~ 

^  Indignant  PtAumPF.  I  did  make  the  dress 
properly,  but  the  bdy  has  no  natural  figure  wliat- 

(♦vcr.  S!ic  Slid  s!ie  w.is  suffering  with  her  liver, 
j  .ind  « ould  not  tn-  stjucczed ;  and  how  could  I 
I  make  her  look  like  a  Venus  when  it  was  all 

i  waddin{4? 

[  "  Ikaik  Defenpan't.  I  did  not  want  you  to 
I  moke  it  tight ;  I  tike  ni)-  ilrc!>ws  loow. 

"Plaintipk  You  shoukl  say  how  very  deformed 
your  arms  arc. 

"  r>FKt:\in\-i  (excitfilly).  I  am  not  deformed. 
I  am  a  i)ctter  figure  than  you.  1  have  no  dctor- 
mity.   My  hustnnd  » in  court ;  ask  him. 

Pi  AiN-riFK.   Will  you  allow  me  to  try  the 
dress  on  in  court? 

•'  L)KFt:NDAN  r.   Yes :  before  all  these  gentlemen. 
His  Honor.   You  must  put  the  dress  on, 
and  I  mnst  sec  it** 

I  The  parties  retired  to  the  solicitor's  robing- 
room  (solicitors  txeunt  «mnu^  we  hope). 
After  the  plaintiff  had  put  on  the  dress,  the 

jinlitc  wis  informed  by  a  bailiff  that  she 
rcfti^'  1  'o  come  into  court.  His  Honor 
,  thcrelorc  went  into  the  robing-room,  and  on 
I  his  return  said  the  work  was  very  indiffer- 
.  ently  done,  and  gave  a  verdict  for  the 
j  defendant. 

I  These  cases  bring  up  sad  thoughts  of  the 
I  *  35  Alb.  L..  Journ.  262. 
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aaoants  poor  paterfrmllias  hu  to  pay  the 
dressmaker.  Well  says  the  poet.  — 

"We  sacnfice  to  Dress,  till  lioasebold  joys 

And  comforts  cease.    Dress  drains  our  cellars  dry. 
And  keeps  our  larder  lean,  puts  out  our  Are, 
And  introdoces  Huager,  Frost,  and  Woe." 

It  seems  to  be  clear  that  if  a  girl  is  attend- 
ii^  school  —  even  though  she  be  of  the  full 
afeof  twenty-one  years — and  misbehaves, 

the  schoolmaster  has  a  rio^ht  to  chastise  her 
moderately.  The  reasonableness  or  unrea- 
sonableness is  a  question  for  the  jury  to 
liecide,  if  the  young  lady  objects  and  goes 
a-coiirting.  It  has  been  settled  that  the 
punishment  of  a  girl  with  a  rod  which  leaves 
marks  or  welts  on  the  person  for  two  months 
afterwards  (or  even  for  a  much  less  time) 
a  immoderate  and  occessive.  Mr.  Mizner, 
out  in  Iowa,  after  he  had  chastised  his  inter- 
estin<(  pupil,  had  the  pleasure  of  having  ilie 
court  decide  that  he  had  no  right  to  whip 
her  for  faflure  in  her  lessons  or  for  irregu- 
larity in  attendance,  but  only  for  a  definite 
offence  which  the  pupil  has  committed,  so 
as  to  maintain  order  and  discipline,  and  that 
the  scholar  must  understand  and  know,  or 
at  least  have  the  means  of  knowing,  for  what 
she  is  punished.*  Ptramtra^  it  is  equally 
dangerous  for  a  pedagogue  to  go  to  the 

'  S  ate  .-.  Mi/ncr,  45  low.i.  M.  50  Iowa.  14$; 

StewMj  r.  FuMtt,  rj  Me.  266,  J87. 


other  extreme,  and  kiss  a  scholar  welt  up  in 
her  teens:  this  might  be  held  to  be  an 

assault.^ 

It  is  not  well  for  a  parent  to  send  a  girl 
of  eight  to  school  with  her  hair  done  up 
in  curl-papers,  notwithstanding  the  Lau- 
reate's dictum  about  books  and  locks.  A 

ratepayer  of  Hammersmith,  London,  did 
this,  and  his  child  was  sent  home  to  him  ; 
the  parent,  indignant,  refused  to  allow  her 
to  attend  school  again,  whereupon  he  was 
summoned  before  the  magistrate  fortieglect* 
ing  to  send  his  child  to  school,  and  was  fined 
five  shillings,  with  the  option  of  going  to  jail 
for  three  days.  The  magistrate  did  not 
decide  the  general  question  as  to  whether 
children  can  go  to  school  dressed  as  the 
whim  of  the  progenitors  may  dictate,  or 
whether  the  teachers  are  to  be  the  judges  of 
their  adornment,  but  merely  held  that  if  curl- 
papers were  objected  to  at  one  temple  of  learn- 
ing, and  the  parent  considered  them  a  sine 
qua  uon,  then  he  must  find  a  school  where 
they  were  admitted  and  permitted. 

That  celebrated  legal  luminary,  Sir  Thomas 
More,  used  to  correct  bis  daughters  with  a 
peacock-feather  fan ;  but  the  historian  docs 
not  say  whether  it  was  the  handle  or  the 
other  part  that  was  bronglit  into  sharp  and 
sudden  contact  with  the  young  ladies. 

»  Cracker  r.  C.  &  N.  W.  Ry.,  j6  \Vi».  657. 
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HIS  FIRST  OFFENCE. 

By  Fkancis  Dana. 

[PEOPLE  ex  rel.  HOGAN  v.  FRENCH  e/ .il.,  I'Ol.ICE  COM  M  ISSIOM-RS  Revtrsin);  of  N.  V.  Supp. 
j^(k>\,  Court  of  Appeals  of  New  York,  March  1 1,  i S</).   Reported  in  N.     Keporicr.  Vol.  XXXU  I.  No.  1 4. 

Appeal  from  Sa[:ircmL-  Cofirt  upncrnt  (eniT,  first  (K-pnrtmcnt.  The  Polii  r  ( "oinmts^ioners  of  New  York 
City  dismissed  the  relator  irom  tlic  police  lorct:  for  'cotuluct  unberoming  an  officer.'  That  order 
was  affirmed  by  the  Superior  Court  general  teim  on  tertierarh  and  relatcnr  appealed." 

The  evidence  showed  that  the  appellant  had  been  an  officer  for  fifteen  years,  and  by  his  excellent 
record  it  appeared  tliat  during  ail  that  time  he  had  touched  nothing  intoxicating  till  one  day,  hav* 

ing  been  enpncieil  for  five  days  in  c|ueIlinRa  strike  nml  Ii.u  ing  ari'^i  n  ton  t-nrly  for  t  omfort  and  been 
without  food  during  the  day  in  question,  he  had  indulged  in  peppermint  and  brandy,  which 
produced  the  eflect  ofa}ecte<l  to  by  the  Commissioners.] 


OTOUT  HOGAN.  pillar  of  the  Force, 
*^    For  fifteen  years  had  no  recourse 
To  vinous  draughts  that  breed  remorse 

And  drown  the  soul  witiiin. 
He  never  came  'neath  alehouse  roof 
But  saw  the  stamp  of  cloven  hoof 
On  bottle,  keg,  and  cask,  and  proof 
Against  their  charms,  he  stood  aloof 

From  alcoholic  sin. 
He  drank  not  beer,  he  supped  not  ale. 
Nor  blushing  port,  nor  brandy  pale. 
Nor  dry  champagne,  nor  moist  cocktail, 

Nor  foot-entangling  gin. 

The  car-men  struck.    For  many  a  day 

Directors  sat  in  blank  dismay,  — 
The  Knights  of  Labor  barred  the  way, 

xVud  as  the  cars  came  by 
Expressed  their  knightly  sentiments 
With  paving-stones  and  bits  of  fence 
Projected  with  a  vehemence 
That  showed  their  chivalry  intense. 

And  made  the  splinters  lly. 

A  horse-car  strike  had  blocked  the  street 

Right  upon  c^allant  Hogan's  beat. 
From  morn  tul  eve  on  weary  feet 
He  stood  and  bade  the  foe  retreat. 
And  had  no  time  to  stop  and  eat 

Or  sip  his  bowl  of  tea. 
He  drove  the  drivers  on  before, 
Conducted  the  conductors  o'er 


1  Unto  the  l?lack  Maria's  door; 
Then  turned  him  to  the  fray  once  more 
With  dauntless  energy. 

The  morn  was  cold,  the  noon  was  hot ; 

Hogan  was  botli.  and  mourned  his  tot. 
.At  early  dawn  he 'd  k-tl  his  cot 

And  had  not  had  his  breakfast. 
He  felt  that  if  he  froze  and  sweat. 
And  neither  slept  nor  drank  nor  ate, 

He  must  become  a  wreck  fast. 

Ah  me!  the  spotless  soul,  they  say, 
That  ne'er  hath  strayed  from  out  the  way 
As  ben  to  falcon  falls  a  prey 

To  powers  of  ill  pursuing. 
His  faithful  abstinence,  alas  ! 
Had  brought  his  head  to  such  a  pass, 
For  lack  of  practice,  that  OMglau 

Sufficed  for  his  undoing. 

,\  demi-tasse  oi  peppermint, 
With  just  the  least  intensive  hint 
Of  mind'perverting  Cognac  in*t,"— 
A  nif^of  eau-de->vie : 

Of cau-de-r/V ?  Ah!    Eau-de-w(7r/ / 
Oh  !  7vhat  did  I  locfan  take  it  for  ? 
An  altered  wight  was  he! 

Meanwhile  the  tumult  waxeth  large. 

The  puissant  Force  is  at  the  charge, 
And  loudly  peals  the  slogan,  — 


i^'iLjuiz-uu  by  VjOOQle 


His  First  Offence. 


1*5 


When,  lo!  a  shocked  poiiccinau  sees 
A  man  who  holds  by  posts  and  trees, 
Approach  by  devious  degrees  - 
Wiih  nose  aflame  and  sb:ik\  knees- 
Good  heavens !  it  is  Hogan. 

Alas  for  Hoj^an  !    IWs  arrest 

U  not  deferred.  With  chin  on  breast, 

And  dinted  helm,  and  drooping  crest. 

They  help  him  to  the  wagon. 
The  stern  tribunnl  won't  relent, — 
I'oor  liogan  from  the  force  was  sent. 
Twas  all  In  vain  to  represent 
The  years  that  he*d  been  abstinent ; 
In  vain  he  promised  to  repent, 
And  pleaded  lack  of  wrong  intent, 
And  took  his  oath  he 'd  '*  never  meant 

To  go  and  get  a  jag  on." 

There  be  on  earth  some  blessed  few 
(And  mortals  call  them  lawyers)  who 

Ever  the  paths  of  right  pursue 
And  look  about  for  good  to  do, 

IJke  angels  (unaware) 
Of  kindly  heart,  and  soul  erect, 
They  save  the  wid(j\v  and  protect 
The  orphan,  and  the  debts  collect 
Ot  hapless  merchants  who  expect 

To  see  their  money  ne'er. 
And  rescue  them  whose  barks  are  wrecked 
By  social  tempests,  and  effect 

A  ble<?tnf^  everywhere. 
One  of  these  men  of  lofty  mind 
Seeking  as  usual  to  find 
Some  means  to  benefit  mankind 

The  hapless  Hogan  saw. 
And  rime  and  raised  his  fainting  form, 
And  held  betwixt  him  and  the  storm 
Of  unjust  punishment  the  warm 

Umbrella  of  the  Law. 

Where  sacred  Justice  sits  on  high 
To  judf^e  the  rights  nf  men  who  cry 

For  succor  in  distress. 
The  lawyer  came,  and  for  her  grace 
Besought  the  court  in  Hogan's  case 

For  judgment  and  redress. 


(FiXCH.  J.,  dcliveicd  the  opinion  of  tlu  court,) 

That  the  appellant,  as  appears 

In  evidence,  for  fifteen  years 
j  Had  111)  intrixiciKits  nor  beers, 
i      Hut  lived  on  miik  and  tea. 
.  llath  a  most  creditable  savour, 
'  And  militates  in  Hogan's  favour 
To  a  pronounced  degree. 

Held:   Where,  in  vulgar  phrase,  a  "'cop" 
Fur  fifteen  years  has  had  no  drop 
Of  alcohol  or  juice  hop, 
Nor  aught  so  strong  as  ginger  pop. 

And  thirst  is  thus  produced  — 
And  he  desire  s.tid  /fnrst  to  slake, 
Tis  not  unlawful  it  he  take 
A  little  for  the  stomach's  sake  — 
Nor  shall  he  be  adjudged  a  rake 
If  he  become —  by  sheer  mistake  — 

In  common  parlance  "  sluiced," 

(Andrews.  Earl.  Peckham,  and  O'Brien, 
J.J.,  cMUur;  Grav,  J.,  dis) 

Gray,  J.,  dissenting  says,     says  he, 
"  I 'm  sorry  —  but  I  can't  agree 
On  principle,  it  seems  to  me. 

With  what  has  just  been  stated  ; 
For  when  a  man  for  years  fifteen 
Hath  stubbornly  eschewed  potheen 
Or  aught  whereby  he  might  have  been 

I'uddled,  intoxicated. 
Or  otherwise  confused,  I  think 
He  should  not  first  attempt  to  drmk 

In  public  place.  —  but  ctam 
Atqut  secrete  teach  his  brain 
Hy  slow  degrees  to  bear  the  strain, 
!  And  his  abdomen  to  contain 
The  upaccustonied  dram. 

"  He  should  drink  motiitcr  at  first, 
Et  mclli  situ^-—  with  light  diirst 
Measure  each  dose,  and  trim  it. 

Til!  hv  experience  he  knorv? 
//oti'  far  how  much  refresh  men  t  goes. 
And  21'herc  to  '  gag  his  limit.'  " 

(RUCER,  J.,  conenrs;  Judgment  reversfd^ 
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The  Green  Bag. 


LYNCH  LAW. 

Bv  Alexander  Bkown-. 


THE  "Green  Bag"  of  December,  1892, 
gives  an  account  of    The  Lynch-law 
Tree  "  from  the  "  Philadelphia  Times,"  which 

is  quite  correct  so  far  as  it  goes  ;  but  the  fol- 
lowing particulars,  I  believe,  will  make  several 
points  clearer. 

During  the  Revolution  many  Tories  lived 
in  the  Blue  Ridge  section  of  southwestern 
Virginia.  In  1 780  they  formed  a  conspiracy, 
organized  companies,  "  and  did  actually 
attempt  to  levy  war  against  the  Common- 
wealth but  Col.  William  Preston,  the  county 
lieutenant  of  the  tkm  county  of  Montgomery 
on  the  west  side  of  the  Blue  Ridge,  and  Col. 
James  (not  Capt.  Thomas,  as  the  "  Phila- 
delphia Times"  has  it)  Callaway,  the  county 
lieutenant  of  the  ^en  county  of  Bedford  on 
the  eastern  side,  aided  by  Col.  Charles  Lynch 
and  Capt.  Robert  Adams,  Jr.  (army  officers), 
and  other  faithful  citizens,  "did  by  timely 
aiul  ettectual  measures  suppress  said  con- 
spiracy." Whenever  a  conspirator,  or  Tory, 
was  captured  he  was  tried  before  a  sort  of 
drumhead  court-martial,  and  Colonel  Lynch, 
acting  as  judge,  condemned  them  to  receive 
various  punishments, — generally  so  many 
lashes.  After  the  war  many  suits  were 
instituted  by  citizens  of  this  region  for  this 
infliction  without  due  form  of  law)  of 
"  Lynch's  law,"  as  it  was  called  ;  and  the 
General  Assembly  of  ihc  State,  in  October, 
1783,  found  it  necessary  to  pass  the  following 
Act  for  the  protection  of  the  old  Whigs,  or 
Patriots: — 

**  I.  Whereas  divers  evil  disposed  persons  in  the  { 
year  1780  formed  a  conspirnry  and  *;id  u  tii.illy 
attempt  to  levy  war  against  tlie  L  onmionwcalth ;  j 
and  it  is  represented  to  the  present  General  | 

Assembly,  that  William  I'reston,  Robert  .\datns,  \ 
jr..  James  Calliway,  and  rh.uii.s  Lynch,  and  other  , 
taiihtui  citizens,  aided  by  detachments  of  volun-  ; 


teers  Ironi  different  parts  of  the  State,  did  by  timely 
and  eflectual  measures  suppress  such  conspiracy  ; 
and  whereas  the  measures  taken  for  that  purpose 
may  not  hr  sftiitly  warranted  by  tau\  although 
justijied  Jrom  the  tmminencc  0/  the  danger : 

II.  Be  it  therefore  enacted,  that  the  said 
William  Preston.  Robert  Adams.  Jr.,  Janaes 
Callaw.ay  and  f'h  irles  Lynch,  and  all  other  persons 
whatsoever  concerned  in  suppressing  the  said  con- 
spiracy, or  in  advising,  issuing,  or  executing  any 
orders  or  measures  taken  for  that  purpose,  stand 
indemnified  and  exonemti  d  of  antl  from  all  pains, 
penalties,  prosecutions,  actions,  suits,  and  damages 
on  account  thereof,  etc." 

Lynch  law  has  been  traced  back  into  the 
misty  past ;  but  so  far  as  our  statutes  are 
concerned,  we  have  here  the  origin  in  1780, 
and  the  definition  by  Act  of  1782, — **n&t 
strictly  warranted  taw^  but  justifiable  from 
!he  imminence  of  the  dauber" 

The  refrain  of  the  old  patriot  song,  as  1 
have  it,  is,  — 

Hurrah  for  Captain  Bob, 
Colonels  Lynch  and  Callaway  1 

Who  never  let  a  l  or)'  oH 
Until  he  cried  out. '  Liberty  1 

The  counties  in  the  colony  of  Virginia 
were  governed  as  the  shires  in  Enp^land,  and 
the  same  system  obtained  for  some  time  after 
the  .separation  from  the  mother  coimtty. 
And  the  authority  of  the  county  lieutenants, 
Colonels  Preston  and  Callaway,  was  similar 
to  that  of  the  Lord-LientenaiU  of  an  luis^lish 
shire.  They  were  the  local  representatives 
of  the  government,  the  head  of  the  magis- 
tracy, and  Chief-Commanders  of  the  militia 
in  their  counties,  and  were  responsible  in 
cases  of  cmcrgencv  invasion,  rebellion,  etc) 
for  the  preservation  ol  public  tranquillity,  etc. 
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Law  and  Practice  of  Torture. 


THE  LAW  AND  PRACTICE  OP  TORTURE. 


WIIEX  Dr.  Johnson  set  out,  in  1763,  to 
convoy  Boswell  to  Harwich,  whence 
the  Scotsman  was  to  sail  to  Holland,  they 
lay  oae  night  at  Colchester,  and  there  had 
much  excellent  converse  with  a  Dutchman. 
"He  spake  Eiij^lish  tolerably  well,"  says 
Boswell,  "  and,  thinking  to  recommend  him- 
self to  us  by  expatiating  on  the  superiority 
o(  the  criminal  jurisprudence  of  this  country 
over  that  of  Holland,  he  inveighed  against 
the  barbarity  of  puttin*^  an  accused  person 
to  the  torture  in  order  to  force  a  confession." 
But  Johnson  was  read/  for  this  as  for  the 
Inquisition  (which  he  had  been  defending, 
to  the  astonishment  of  liis  ft^Ilow-travellers 
by  coach).    "Why,  sir,  you  do  not,  T  find, 
understand  tlie  law  of  your  own  country. 
To  torture,  in  Holland,  is  considered  as  a 
favor  to  an  accused  person  ;  for  no  man  is 
put  to  the  torture  there  unless  there  is  as 
much  evidence  a^.iinst  him  as  would  amount 
to  conviction  in  England.    An  accused  per- 
aoa  among  you  therefore  has  one  chance 
more  to  escape  punishment  than  those  who 
are  tried  among  tis."     Xu  doubt  Johnson, 
as  usual,  routed  his  enemy.    It  were  vain  to 
guess  what  Johnson  had  not  read  ;  but  one 
wonders  whether  be  was  one  of  the  few 
English  readers  of  the  treatise  of  Sebastian 
Guazzini,  the  great  authority  upon  Torture 
audits  L.aws.    flis  treatise,  "  Tractatus  ad  i 
Defensam  Inquisitorum,  Carccratorum,  Reo- 
rom  et  Condemnatoriim  super  Quocunque 
Crimine"  (or.  in  other  words,  a  handbook  to 
the  practice  of  criminal  law),  uns  written  in 
1612,  and  rapidly  became  an  authority  over 
Europe.  Guazzini  was  a  veiy  celebrated  , 
lawyer  in  his  day,  and  for  more  than  a  cen- 
tury most  continental  judges  might  have 
said  of  him,  — 

"  ^Ij  voice  shall  sound  as  you  do  prompt  mine  ear  ; 
Aad  I  trill  stoop  a,nd  hwsible  mf  intents 
Toyntr  well-practised  wise  directioiu." 

The  authors  of  the  day  plied  Guazzini 
witli  classic  compliment,  as  was  their  pretty 


wav,  and  told  the  world  that  the  bees  of 
l^ybla  had  shed  honey  on  his  lips,  and  that 
.Minerva  had  whispered  in  his  ear.  Alas  for 
this  noble  judge  I   He  seems  likely  to  go 

down  to  posterity,  chiefly  famous  for  the 
admirable  cnndensation  of  the  law  of  torture, 
which  is  buried  in  the  "  Tractatus,'"  and  which 
a  learned  American  has  disinterred  and  pre- 
sented to  the  world  in  the  pages  of  the 
"Journal  of  the  Anthropological  Society  of 
Washington."  Guazzini  was  not,  of  course, 
the  only  writer  on  torture,  but  he  has  the 
merit  of  having  been  one  of  its  most  lucid 
expositors. 

Torture,  Guazzini  defines  as  "distress  of 
hodv  devised  for  cxtrartin;^  truth."  It  is  a 
legal  remedy,  but  not  one  to  be  hastily  or 
carelessly  used;  it  is  rather  a  subsidiary 
remedy  only  to  be  resorted  to  when  truth  — 
i.  c,  tliL-  guilt  of  the  party  accu.sed  — cannot 
be  discovered  otherwise.  This  is  exactly 
what  Dr.  Johnson  said  over  his  coal-fire  in 
the  Colchester  inn.  Torture,  as  understood 
in  mediaeval  law,  was  a  process  for  ensuring, 
by  confession  from  the  accused,  that  a  legal 
presumption  of  gudt,  already  established  to 
the  satisfaciiuu  of  ihc  judge,  was  in  fact  ab- 
solutely true.  Nor  could  it  be  resorted  to 
in  every  case;  it  was  not  available  in  actions 
whtrc  money  damages  weie  claimed,  or 
indeed  in  any  case  arising  from  contract, 
express  or  implied. .  It  was  to  be  adminis- 
tered in  cases  which  involved  a  penalty  like 
banishment  or  death.  The  torture  could  not 
precede  the  trial  ;  all  must  be  done  in  order. 
If  the  prosecutor  shall  say,  "  I  have  no  pre- 
sumption of  fact  and  no  proof  against  the 
accused ;  but  I  wish  to  stand  with  htm  in 
torture,  and  in  this  way  prove  the  crime  im- 
puted to  him  ;  such  a  prosecutor  shall  not 
be  heard,  and  the  accused  shall  not  be  tor- 
tured on  this  pl».  ...  It  is  otherwise 
where  presumptions  of  law  are  concerned, 
and  wluie  anv  indication  shall  have  been 
proved,  whether  by  confession  made  out  of 
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court,  or  by  the  testimony  of  a  single  yrit' 

ness,  because  in  such  cases  it  will  not  reside 
in  the  discretion  of  the  judj^e  to  decide 
whether  the  indication  is  sufhcient  for  tor- 
ture or  not  He  will  be  bound  to  torture 
the  accuaed  without  demur.**  Guazzini  then 
refers  the  anxious  inquirer  to  Campegius' 
"Tractalus  de  Testibus  regtilandis  "  and  Me- 
nochius'  "Tractatus  de  Presumptionibus"  for 
indications  for  guidance  in  allowing  torture, 
the  latter  learned  writer  being  good  enough 
to  furnish  no  less  than  forty-three  indica- 
tions, which  must,  one  would  think,  have 
formed  a  useful  digest  of  precedent  for  any 
nervous  Sheriff-Substitute  of  the  Middle 
Ages  when  called  upon  by  a  too  learned 
j)rosccutor  to  apply  the  torture  summarily. 
Happily  no  law  student  of  to-day  need  dread 
the  Board  of  Examiners  posing  him  with 
conundrums  from  Minochius.  He  and  his 
cdleagucs,  Campegius  and  Cavalcanus,  are 
as  forgotten  as  their  precedents.  Old 
Dotihlc  is,  indecil.  dead.  Hcfore  the  torture 
was  applied  (^except  in  summary  cases ;  the 
accused's  advocate  had  a  right  of  appeal  and 
a  copy  of  the  indications  and  of  the  whole 
process  had  to  be  furnished  him  ;  but  this 
tenderness  nf  the  law  seems  to  have  led  to 
somewhat  sharp  practice  on  the  part  of  both 
judge  and  bar.  Thus,  —  "Many  judges, 
when  they  wish  to  torture  and  do  not  want 
to  have  their  hands  tied  (i.  c.,  by  appeal)  are 
accustomed  to  pass  the  decree  of  torture 
secretly,  and  do  not  interpose  it  until  it  is 
too  late  for  the  accused  to  take  an  appeal. 
But  this  surprise  action  on  the  part  of  judges 
may  be  countermined  by  wary  attnrnevs, 
who  are  wont  to  obtain  in  advance  an  inhi- 
bition from  the  superior  court  against  the 
menace  of  torture  ;  and  the  instant  that  the 
judge  shows  a  disposition  to  proceed  to  tor- 
ture, they  present  the  inhibition  to  him,  and 
thus  compel  him  to  stay  his  hand  and  to 
consign  the  case  to  the  court  above." 

It  is  a  pity  we  have  no  reports  of  the  de- 
cisions of  those  merry  da)  s.  Where  was  the 
mediaeval  predecessor  dt'  the  reporter  (;f  the 
New  Journalism?    "  Interesting  Discussion 


Torture  between  Bench  and  Bar"  would 
have  been  a  standard  heading,  one  thinks. 

In  all  there  were  nineteen  requisites  to 
torture,  but  we  have  no  space  to  enumerate 
them  all  here.  Suffice  it  that  the  person  of 
the  accused  was  examined,  to  ascertain  if  be 

'  was  a  privileged  person;  that  he  must  not 
!  have  eaten  for  nine  or  ten  hours  before  tor- 
ture begins,  —  "  if  accident  happen  and  suf- 
fering ensue  to  the  accused  from  a  failure  to 
observe  this  rule,  the  judge  will  be  liable  to 
public  impeachment ; "  if  the  accused  be 
under  twenty-five  years,  the  judj^e  mtist 
appoint  a  curator  to  watch  him  while  being 
tortured,  particularly  if  he  be  under  fourteen 
years ;  the  torture  must  be  varied  to  diflTer- 
ent  !  r  s  >ns  and  differing  presumptions  of 
guilt ;  certain  diseases  exempt  from  torture  ; 
neither  the  prosecutor  nor  the  counsel  of 
the  accused  may  be  present  at  the  torture ; 
there  can  be  no  torture  on  a  Feast  day  of 
the  Church  except  in  grave  cases.  Again, 
when  a  culprit  confesses  one  crime  he  can- 
not be  tortured  to  procure  admissions  of 
Other  crimes  without  competent  presumption 
of  guilt.    It  is  gratifying  to  know  that  law* 
yers  and   town  councillors,  like  bishops, 
noblemen,  and  doctors,  were  exempt  from 
;  torture  ;  the  inferior  clergy  seem  to  have 
;  been  liable  to  this  form  of  judicial  inquiry. 
"  Torture  must  be  suspended  so  soon  as  the 
victim  falls  into  a  faint  under  its  effects,  and 
unless  the  judge,  in  the  act  of  such  suspen- 
sion, is  careful  to  reserve  a  right  of  renewing 
torture,  the  right  lapses.    The  notary  is 
bound  to  make  a  minute  of  all  proceedings 
in  torture,  with  its  effect  on  the  subject,  and 
the  measures  taken  to  recover  him  from  a 
faint.    The  prisoner's  counsel  "  (who  seems 
to  have  been  entitled  to  enter  when  his 
client  fainted),  "  in  such  moments,  must 
;  watch  for  his  rights  and  protect  him  firtm 
I  the  renewal  of  tlie  torture,  if  the  judge,  in 
his  alarm  at  the  faulting  space,  forgets  to 
reserve  the  right  of  renewing  the  torture." 
When  a  number  of  people  were  to  be  tor- 
tured at  the  same  time,  the  etiquette  of  the 
i  matter  was  to  begin  with  the  weaker  and 
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more  timid,  and  the  younger,  but  not  always 
women  before  men,  ''because  women  are 
less  afraid  of  torture  than  men,  and  will 

longer  persist  in  a  negative." 

Known  criminals,  or  men  with  criminal 
family  names,  will  have  a  preference  in  tor- 
ture ;  and,  wisest  hint  of  all,  *'  some  hold  that 
it  is  jiroper  to  b^n  with  the  mnn  ivho  has  a 
bad  fhysiognomy,  provided  he  labors  under 
other  presumptions."  It  is  a  curious  com- 
mentary upon  Guazzini's  idea  of  the  fatal 
gift  of  ugliness,  that  the  composite  photo- 
graph of  thirty-eight  criminals  at  Elmira, 
given  in  Mr.  Havclock  ICIIis's  book.  "The 
Criminal,"  represents  a  very  pleasing  face 
indeed." 

Within  the  limits  of  this  article  we  can 
scarcely  follow  Guazzini  further,  fascinating 
though  this  curious  chapter  of  law  undoubt- 
edly is.  Strange  as  it  may  appear,  the  ob- 
ject of  judicial  torture  was  undoubtedly 
kindly,  but  it  was  a  strange  and  savage  kind- 
ness. If  the  accused  remained  firm,  serious 
thou,2;h  the  presumptions  against  him  were, 
he  escaped.  It  should  be  understood  that 
we  have  written  solely  of  torture  under  legal 
conditions.  The  torture  applied  by  the 
Crown,  or  by  lords  in  their  castles,  was  a 
very  different  matter  :  so  also  was  the  tor- 
ture of  the  Spanish  Inquisition.  Hut  torture 
in  law  was  a  delicate  and  well-guarded  sys- 


tem. Trial  by  ordeal^  as  Mr.  Welling,  to 
whom  we  owe  this  Interesting  study  of  legal 
antiquities,  says.  "  wrought  a  purely  formal 
decision  of  the  questions  put  in  issue.  Trial 
by  torture  wrought  with  the  processes  of  a 
purely  formal  decision  to  the  end  only  of  the 
prisoner's  acquittaL  If  he  endured  the  tor- 
ture, he  was  to  be  adjudged  innocent.  For 
purposes  of  conviction  tlie  formal  confession 
extorted  under  torture  must  be  eliminatetl 
by  a  so-called  free  confession  made  outside 
of  torture.  This  professed  dimination  of 
terrorism  and  constraint  was  required  in 
theory  to  be  complete  before  judgment  of 
guilt  could  be  pronounced ;  and,  hypocritical 
as  the  pretence  of  observing  the  rule  may 
have  often  been  in  practice,  it  was  still  a 
homage  which  the  vice  of  even  this  irrational 
institute  felt  itself  called  to  pay  to  the  vir- 
tues of  truth  and  reason.  It  was  at  least  an 
advance  on  the  regime  of  pure  negation  and 
of  pure  unreason. 

Mr.  George  Neilson  has  dealt  with  admi- 
rable learning  and  literary  ability  with  the 
trial  by  combat ;  here  is  another  subject 
which  none  Is  more  fit  than  he  to  write  upon. 
Will  he  not  give  us  a  second  instalment  of 
the  history  of  legal  institutions  in  the  form 
of  a  treatise  on  the  I^w  and  Practice  of 
Torture  ?  —  Scottish  Law  Review. 
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THB  SUPRBME  COURT  OP  TENNESSEE. 


I. 

UNU£R  THE  CONSTITUTION  OF  1796. 

Bv  Albert  O.  Makks. 


AT  the  time  of  the  admission  of  the  Stale 
of  Tennessee  into  the  Union  in  1 796, 
the  now  general  division  of  the  govern- 
mental functions  in  three  co-ordinate  de- 
jnrtments  was  not  fully  developed.  The 
Constitution  then  adopted  (Art.  V.  Sec  i) 
provided  that  '*the  judicial  power  of  the 
State  shall  be  invested  in  such  superior  and 
inferior  courts  of  law  and  equity  as  the 
Legislature  shall  from  time  to  time  direct 
and  establish." 

Under  this  authority  the  first  act  passed 
by  the  Legislature  of  the  new  State  provided 
for  Superior  Courts  of  Law  and  Equity,  €m» 
powered  to  finally  decide  cases.  There  were 
to  be  three  judges,  to  be  elected  by  the 
L^slature.  Among  its  judges  are  to  be 
found  the  names  of  many  men  who  after- 
wards were  illustrious  in  the  history  of  both 
the  State  and  nation.  Archibald  Roane  and 
Willie  Blount  were  thereafter  Governors  of 
Tennessee*  Gen.  Andrew  Jackson  served 
for  six  years,  resigning  in  ito4.  Judge  John 
Overton  succeeded  General  Jackson,  and  sat 
until  the  abolition  of  the  court.  Judge 
Roane,  having  been  elected  Governor,  re- 
signed in  iSot  to  accept  that  office  Hugh 
Lawson  White  was  appointed  in  his  stead, 
and  continued  to  act  until  his  resignation 
in  I  807. 

This  system  proved  unsatisfactory,  because 
of  the  lack  of  harmony  in  the  rulings  of  the 
several  judges  throughout  the  State.  The 

evil  f>f  linvinc;  the  same  questions  decided 
differently  acconlini;  to  the  county  in  which 
the  suit  happened  to  be  was  prominently 
brought  to  the  attention  of  the  people  and  the 
Legislature  \si^  a  scries  of  articles  contri- 
buted to  the  press  by  Thomas  H.  Henton, 
then  a  citizen  of  Tennessee  practising  law  at 


Nashville.  As  the  result  of  this  agitation, 
the  Act  of  Nov.  16,  1809,  was  passed. 
By  that  act  the  Superior  Courts  of  Law 
I  and  Equity  were  aboUslied,and  circuit  courts 
substituted.  There  was  created  by  the  same 
act  a  Supreme  Court  ot  Errors  and  Appeals, 
composed  of  two  judges  in  error  to  be  elected 
by  the  Legislature,  with  whom  a  circuit  judge 
was  to  sit. 

Hugh  Lawson  White  was  elected  as  a 
judge  of  the  new  court,  and  George  \V. 
Campbell  was  choa^  as  his  colleague. 
Judge  Campbell,  who  was  afterwards  Secre> 

tary  of  the  Treasury  under  President  Madi> 
son,  and  Minister  to  Russia,  resigned  in  181I, 
John  Overton  succeeding  him. 

Hugh  Lawson  White,  whose  term  judi- 
cial service  began  as  a  judge  of  the  Superior 
I  Court  in  i8oi,and  who  was  one  of  the  judges 
'  of  the  newly  created  Supreme  Court,  was  a 
most  remarkable  man.    He  was  doubtless 
called  to  fill  more  positions  of  trust  than  any 
man  in  the  history  of  the  country,  though  be 
never  made  a  canvas  for  an  olTict.'.         n  in 
j  Iredell  County,  N.  C,  Oci.  30,  1773,  he 
I  came  to  East  Tennessee  in  178 1  with  his 
father,  Gen.  James  White,  who  there  founded 
the  town  of  Knoxville. 
I      At  twenty  he  became  the  private  secretary 
'  of  William  liloiint,  then  territorial  governor. 

and  ua^,   made  a  judge  of  the  .Superior 
I  Court,  at  the  early  age  of  twenty-eight,  in 
I  1 801.    The  period  of  his  judicial  service 
extended  down  to  1S14.     He  served  as  a 
judge  of  the  Supreme  Court  alter  its  crca 
I  tion  in  1809.    He  was  twice  a  State  Sena- 
!  tor,  afterwards  United  States  District  At- 
torney, a  Commissioner  on  the  part  of  the 
United   .States   under   the   Florida  treaty 
with  Spain,  and  President  of  the  Bank  of 
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Tennessee  for  fifteen  years.  He  was  thrice 
unanimously  elected  United  States  Senator, 
without  solicitation  on  his  part.  He  died 
just  after  his  retirement  from  that  body  in 
1840. 

As  .State  Senator  he  had  made  a  compila- 
tion of  the  confused  land  laws  of  the  State, 
reducing  them  to  an  orderly  whole  as  nearly 
as  possible,  and  had  it  enacted  into  a 
statute.  His  greatest 
service  as  a  judge  was 
inexpoundingand  giv- 
ing shape  to  these  laws, 
as  a  very  large  num- 
ber of  the  cases  com- 
ing before  the  court 
involved  titles  to  land. 
His  opinions  were 
usually  short,  stating 
the  controversy  clear- 
ly, and  deciding  the 
question  without  great 
elaboration.  Not  alone 
his  career  on  the 
bench,  but  his  whole 
life  won  bin.  the  name 
of  Hugh  L.  White, 
"The  Just,"  as  his 
epitaph  styles  him. 
His  conduct  was  char- 
acterized by  great 
high-minded ness.  Af- 
ter the  massacre  of 
Fort  Mimms  in  18 12, 
brought  about  by  the 

machinations  of  the  Shawnee  chief  Tecumseh, 
had  called  out  all  the  available  men  in  the 
service  of  the  State,  General  Jackson,  who 
was  in  charge  of  the  troops  of  the  Slate,  was 
sorely  pressed.  Judge  White  left  the  bench  ; 
and  the  force  he  was  instrumental  in  bringing 
to  the  aid  of  General  Jackson  enabled  him 
to  deliver  battle  at  the  Horse-Shoe  and  an- 
nihilate the  Indian  power.  The  Legislature 
directed  that  his  salary  as  Judge,  covering  the 
Unieof  his  military  service,  should  be  paid 
him,  but  he  declined  to  receive  it.  Through 
his  long  life  of  public  service,  his  fair  name 
16 
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was  stainless  ;  and  he  so  resolved  every  doubt 
as  to  the  propriety  of  an  official  or  personal 
act  that  he  never  "  felt  his  honor  grip." 

John  Overton  was  born  in  Louisa  County, 
Va.,  April  9,  1766,  of  good  English  stock, 
adherents  of  the  Commonwealth,  who  found 
a  safer  residence  in  America  after  the 
Restoration. 

He  was  too  young  to  bear  arms  in  the 

Revolution,  in  which 
all  his  brothers  fought ; 
but  while  caring  for 
the  family  thus  left  in 
his  charge,  by  arduous 
study,  unaided  by 
teachers,  he  fitted 
himself  for  the  prac- 
tice of  law. 

He  sought  the  new 
State  of  Kentucky 
as  his  place  of  open- 
ing. In  the  fall  of 
1789  he  removed  to 
Nashville,  Tenn.  In 
the  same  month  An- 
drew Jackson  came 
from  North  Carolina. 
The  two  young  law- 
yers became  friends, 
occupied  the  same 
office,  and  were  asso- 
ciated in  their  busi- 
ness ventures.  Mr. 
Overton's  training  in 
Kentucky  had  pecu- 
liarly fitted  him  for  the  practice  of  the  land 
law,  then  an  inexact  science  more  intricate 
than  the  law  of  contingent  remainders  or 
executory  devises.  A  lucrative  practice  was 
his  reward,  and  there  was  laid  the  foundation 
of  a  fortune  which  in  the  hands  of  his  de- 
scendants is  to-day  the  largest  in  Tennessee. 
He  was  appointed  Supervisor  of  the  Revenue 
of  the  United  States  by  President  Washing- 
ton; but  the  discharge  of  the  duties  of  the 
office  did  not  interfere  with  his  practice.  In 
1803  he  was  the  commissioner  on  the  part  of 
Tennessee  to  adjust  with  North  Carolina  the 
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differences  as  to  rights  of  the  two  States  in 
the  public  lands.  In  1804  he  succeeded 
Andrew  Jackson  as  Judge  of  the  Superior 
Court, —  a  position  ho  held  until  the  court 
ceased  to  exist  on  Jan.  i,  1810.  Me  was 
elected  in  181 1  to  succeed  Judge  Campbell, 
who  then  resigned  as  Judge  of  the  Supreme 
Court.  He  continued  on  that  court  until 
1 8 16.  resigning  April  1 1.  He  soon  after  de- 
voted himself  to  the 
developing  of  the  town 
of  Memphis,  the  site  of 
which  he  and  General 
Jackson  had  owned  in 
common  since  1794. 
Aside  from  his  labors 
as  judge,  he  did  a  great 
work  in  reporting  the 
important  decisions  of 
the  Supreme  Courts 
down  to  18 16.  The 
court  had  no  reporter, 
and  no  official  report 
of  its  opinions  was 
provided  for.  With 
thesanctionof  his  asso- 
ciates, Judge  Overton 
entered  on  this  under- 
taking, and  published 
two  volumes  of  reports 
which  bear  his  name 
and  are  known  as  i  and 
2  Tennessee.  They 
also  embraced  the 
more  important  opin- 
ions of  the  Superior  Court.  The  first  opinion 
reported  delivered  by  himself  ( i  Overton,  22) 
is  in  the  case  of  Ingram  vs.  Cocke,  wherein 
he  upheld  as  valid  the  acts  and  proceedings 
of  the  courts  of  the  State  of  Franklin,  which 
the  early  settlers  of  East  Tennessee  had 
erected.  His  greatest  work  as  a  judge  was 
in  cases  involving  the  construction  of  the 
land  laws.  In  the  leading  case  of  Philips, 
Lessee,  vs.  Robertson,  2  Overton,  398,  he 
blazed  out  a  clear  path  through  the  intricate 
mazes  of  a  composite  system  of  entries  and 
grants  drawn  alike  from  Virginia,  North  Car- 
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olina,  and  Kentucky,  yet  materially  different 
from  them  all.  He  there  laid  down  the  rule 
that  for  an  entry  to  be  special  so  that  a  grant 
issued  under  it  would  relate  to  the  time  it 
was  made  and  confer  a  title  superior  to  that 
of  a  later  enterer,  but  to  whom  a  grant  had 
first  issued,  its  calls  must  be  of  such  notoriety 
as  would  enable  the  subsequent  enterer  to 
identify  the  land  meant  to  be  entered. 

The  language  of  his 
opinions  clearly  ex- 
presses his  ideas,  with- 
out effort  at  ornament- 
ation, though  he  often 
fortified  his  conclu- 
sions by  references  to 
the  teachings  of  an- 
cient and  modern 
moralists. 

Judge  Overton  took 
a  very  profound  in- 
terest in  all  public  af- 
fairs.  He  was,  in  fact, 
the  chief  promoter  of 
the  election  of  General 
Jackson  to  the  Presi- 
dency. They  had  been 
bosom  friends  from  the 
time  they  met  in  Nash- 
\         ^^^^^^^m  villc  in  the  autumn  of 
\        ^^^^^^1  1789.     At  the 
^       ^^B^^^Hl  General  Jackson  took 

charge  of  the  forces 
of  the  United  States 
which  were  to  be  di- 
rected against  the  hostile  Seminole  Indians 
who  were  making  incursions  into  the  territory 
of  the  United  States  out  of  Florida,  then  the 
territory  of  Spain,  Judge  Overton  alone  was 
shown  the  letter  coming  indirectly  from  the 
War  Department,  giving  General  Jackson 
the  authority  to  pursue  the  Indians  into 
Spanish  territory.  General  Jackson  was 
most  bitterly  assailed  for  this  breach  of  the 
law  of  nations.  Judge  Overton  persistently 
defended  him  through  a  number  of  articles 
published  in  various  parts  of  the  Union 
under  the  name  of  "  Aristidcs."    He  de- 
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termined  to  avail  himself  of  the  opportu- 
nity afforded  by  reason  of  these  vicious  at- 
tacks that  attracted  the  attention  of  the 
whole  country,  to  push  his  friend  for  the 
Presidency.  In  1821  he  had  introduced  in 
the  Tennessee  Legislature  a  resolution  which 
was  passed,  recommending  General  Jackson 
to  the  other  States  as  a  suitable  candidate. 
He  prepared  this  resolution  as  well  as  the 
speech  of  the  member 
introducing  it.  He 
drew  the  resolution 
adopted  by  a  popular 
meeting  at  Nashville. 
These  were  followed 
bv  resolutions  in  Penn- 
sylvania  and  Mary- 
land ;  and  the  move- 
ment was  fairly  started 
that  landed  General 
Jackson  in  the  Presi- 
dency seven  years 
later.  Judge  Overton 
died  in  1833,  just  after 
the  inauguration  of 
President  Jackson  for 
his  second  term. 

Judge  White  and 
Judge  Overton  were 
the  two  great  pioneers 
of  the  Supreme  Court. 
Their  families  were 
united  by  marriage, 
the  sister  of  Judge 
White  becoming  the 
wife  of  Judge  Overton. 

William  VVilco.x  Cooke,  an  eminent  practi- 
tioner, who  had  shortly  before  taken  up  the 
work  of  reporting  the  decisions  of  the  Su- 
preme Court,  where  it  had  been  left  off  by 
Judge  Overton,  on  Jan.  1,  181 5,  succeeded 
Judge  White ;  but  his  judicial  career  was  cut 
short  by  his  untimely  death,  July  20,  1816. 
The  vacancy  made  an  opening  for  a  most 
unique  character,  John  Haywood,  whose 
strong  personality  was  to  dominate  the  bench 
for  the  next  ten  years,  and  earn  for  him  the 
name  of  the  "  Mansfield  of  the  Southwest.'* 


JOHN  HAYWOOD, 


John  Haywood  was  born  in  Halifax 
County,  N.  C,  in  1753.  He  was  the  son  of 
Egbert  Haywood,  a  gallant  officer  in  the 
Revolution.  The  young  Haywood  likewise 
served  in  that  conflict.  Beginning  the  prac- 
tice of  law  in  his  native  State,  he  made  such 
a  reputation  as  an  advocate  that  in  1791  he 
was  elected  Attorney-General  of  North  Caro- 
lina.  In  1794  he  was  elevated  to  the  bench  of 

the  Superior  Court  of 
that  State,  on  which 
he  served  for  twelve 
years.  Chief-Justice 
Henderson  afterwards 
wrote  of  him  :  "  I  dis- 
parage neither  the  liv- 
ing nor  the  dead  when 
I  say  that  an  abler  man 
than  Judge  Haywood 
never  appeared  at  the 
bar  or  sat  on  the  bench 
of  North  Carolina," 
He  resigned  his  judge- 
ship to  defend  an  old 
friend  charged  with 
forging  land  warrants. 
So  high  was  public 
prejudice  against  his 
client  that  odium  at- 
tached to  his  lawyer 
as  well ;  and  this  de- 
termined Judge  Hay- 
wood to  remove  to  the 
rapidly  growing  State 
of  Tennessee.  He 
settled  at  Nashville.  In  18 16  he  was  put 
on  the  Supreme  Bench,  where  he  sat  until 
his  death  in  December,  1826.  Aside  from 
his  very  arduous  labor  as  judge,  he  found 
time  for  a  great  deal  of  other  work.  In 
1801  he  published  a  "  Manual  of  the  Laws 
of  North  Carolina  "  and  "  Haywood's  Jus- 
tice," which  he  followed  with  a  report  of 
the  opinions  of  the  Superior  Court  of  North 
Carolina  from  1789  to  1806.  He  continued 
this  work  of  reporting  after  he  became  a  Su- 
preme Judge  of  Tennessee,  publishing  three 
volumes  of  reports.    He  did  in  addition  a 
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great  deal  of  purely  literary  writing.    His  I 

greatest  work  was  "The  Civil  and  Politic. il 
History  of  Tennessee."  lately  republished  hv 
one  of  his  descendants,  giving  a  lull  history  oi 
the  settlement  of  the  State  and  the  many 
'  Indian  wars  and  treaties  down  to  the  admis- 
sion of  the  State  into  the  Union.  He  also 
wrote  a  "Natural  and  Aboriginal  History  of 
Tennessee,"  a  very  curious  book  in  which  he 
undertook  to  prove  the  descent  of  the  Indians 
from  ancient  Eastern  tribes.  He  wrote,  be> 
sides,  a  work  called  the  "  Christian  Advocate." 
These  last  two  works  show  a  wonderful  fund 
of  knowledge  on  matters  scieniihc  and  his- 
torical on  the  part  of  a  man  whose  time  was 
much  taken  up  by  official  duties.  In  the 
••Christian  Advocate"  he  went  deq»  into 
occult  matters,  and  ventured  many  predic- 
tions which  are  now  the  accepted  truths  of 
hypnotism,  though  the  bodt  has  much  in  it 
bordering  on  the  superstitious.  At  the  time 
of  his  death  he  was  just  finishing  a  compila- 
tion of  the  Statute  Laws  of  Tennessee,  which 
he  had  undertaken  in  conjunction  with  Rob- 
ert L.  Cobbs.  under  the  directkm  of  the 
Legislature. 

As  a  judge  he  was  without  pride  of  opinion. 
On  one  occasion  Mr.  Spencer  Jarnigan  was 
arguing  a  case  before  him,  when  judge  Hay- 
wood interrupted  him  with  the  qoestioti. 
"  Have  you  any  authority  for  that  proposition 
I  if  law  V  "A  very  excellent  authority,"  was 
the  response.  *'  I  have  a  decision  of  an 
eminent  judge  of  North  Carolina,  Judge  Hay- 
wood." "Yes,"  replied  the  judge,  "  I  knew 
that  young  man  ;  he  was  put  on  the  bench 
of  North  Carolina  when  he  was  quite  young, 
.itul  he  made  many  mistakes.  judije  May- 
wootlof  Tennessee  overrules  Judge  Haywood 
of  North  Carolina." 

In  1S15  a  third  judge  was  added  to  the  court. 
E.K-Gov.  Archibald  Koanc.  also  theretofore  a 
Judge  of  the  Superior  Court  and  afterivard  a 
Circuit  Judge,  was  chosen  as  the  new  judge. 
He  served  until  his  death,  in  1818,  when  he 
was  succeeded  by  Thomas  Emmerson.  who 
had  for  a  while  been  a  member  of  the  Superior 
Court.  Judge  Emmerson  resigned  in  1822.  1 


I  Robert  Whyte  had  succeeded  Judge  Over- 
I  ton  in  May.  18  r6.   He  served  until  1834,  for 

eighteen  years,  —  a  term  of  greater  length 
than  any  judge  before  him,  and  surpassed  only 
by  two  that  came  after  him,  Judge  Green  and 
Chief'Justice  Turney.    Judge  Whyte  was 
born  in  Wigtonshire,  Scotland,  on  Jan.  6, 
1767.    His  parents  designed  tor  him  to  en- 
ter the  ministry,  and  with  that  end  in  view 
he  was  highly  educated  at  Edinburgh.  The 
bent  of  his  inclination  was  away  from  that 
vocation,  however,  and  be  sought  the  permis- 
sion of  his  parents  to  adopt  one  of  tl^e  learned 
professions.    On  this  being  refused,  he  emi- 
grated to  America.    He  became  professor 
of  languages  in  William  and  Mary  College, 
where  he  was  for  several  years.  Studying 
law,  he  went  to  North  Carolina  to  practise, 
and  thence  to  Nashville  in  1804.    As  Su- 
preme Judge  hesustuned  hinoelf  well  dur- 
ing his  long  term  of  service  with  many  able 
men,  and  his  opinions  commanded  great  re- 
spect, though  he  was  a  literalist  and  laid 
great  stress  on  technicalities.  He  was  highly 
esteemed  for  his  strict  sense  of  honor  and 
great  integrity.   On  the  reorganization  of  the 
court  after  the  adoption  of  the  Constitution 
of  1834,  advancing  years  and  the  pcsscssion 
of  what  was  then  a  large  fortune  disinclined 
him  to  further  judicial  work ;  and  he  retired, 
dying  in  1844.   The  entry  on  the  minutes  of 
the  Supreme  Court  on  the  announcement  of 
his  death  bears  testimony  as  to  the  high  re- 
gard of  his  successors  for  *'  his  integrity,  his 
firmness,  his  legal  erudition,  his  eminent 
ability,  and  his  conscientious  dischaige  of  his 
duties." 

In  1822  Jacob  Peck  became  the  associate 
of  Judge  Whyte,  and  the  two  were  to  remain 
to^^ether  until  the  new  Constitution  of  1834. 
Judge  Peck  was  bom  in  Virginia  in  1779, 

and  lived  to  the  extreme  age  of  ninety,  dying 
in  fefferson  Ctmntx,  ienn.,  June  il,  it^fjo, 
alter  seeing  peace  restored  to  his  distracted 
country.  He  was  a  brother  of  Judge  Peck  of 
Missouri.  At  the  a-c  of  twentynine  he  was 
licensed  to  practise  law.  and  soon  after  re- 
I  moved  to  East  Tennessee.    Elected  Senator 
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in  the  General  Assembly  of  1821  from  Jef- 
ferson and  Greene  Counties,  he  was  chosen 
by  that  body  to  succeed  Judge  Emmerson, 
who  resigned  in  1822.  He  was  a  man  of 
culture,  and  paid  much  attention  to  painting 
and  music.  Zoology  and  mineralogy  were 
passions  with  him.  He  was  widely  read  and 
a  most  entertaining  talker.  His  strongly 
marked  features  accurately  portrayed  his 
characteristics.  His 
opinions  were  always 
forcibly  written,  often 
with  a  touch  of  humor. 
Judge  Catron,  in  the 
case  of  State  vs.  Smith 
&  Lane,  2  Yerger,  27 1 , 
had,  in  holding  that 
the  selling  or  buying 
of  a  ticket  in  a  private 
lottery  was  gaming 
within  the  meaning  of 
the  statutes  of  Ten- 
nessee, written  a  fierce 
philippic  against 
gambling  of  all  kinds, 
rehearsing  its  direful 
results,  and  describing 
vividly  the  scenes  at 
games  of  faro,  hustle- 
cap,  loo,  the  thimble, 
grandmother's  trick, 
and  other  games,  and 
finally  instituting  a 
critical  comparison  by 
analogy  between  faro 

and  a  lottery.  His  vigorous  personality 
often  led  Judge  Peck  to  dissent.  He  could 
not  concur  in  the  conclusion  reached  by 
Judge  Catron,  and  he  closed  his  dissent  with 
this  sly  allusion  :  — 

"It  is  said  that  a  similarity  may  be  traced 
between  lotteries  and  some  of  the  methods 
or  plans  pursued  in  gaming :  that  it  depends 
on  hazard  and  chance.  ...  I  speak  of  the 
subject  of  gaming  with  diffidence.  My 
''abits  have  never  led  me  into  it,  even  so  far 
"  to  learn  a  single  game  beyond  the  back- 
ginimon  board  ;  and  even  on  that  I  have 
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never  attained  so  much  skill  as  to  venture 
the  smallest  sum,  though  sometimes  I  may 
have  purchased  lottery  tickets." 

Before  the  appointment  of  an  official  re- 
porter. Judge  Peck  had  supplemented  the 
labors  of  Judges  Overton,  Cooke,  and  Hay- 
wood by  publishing  a  volume  of  the  decisions 
of  the  court. 

In   1823  the  number  of  judges  of  the 

court  was  increased  to 
four  ;  and  William  L. 
Hrown,  then  one  of  t  he 
leading  lawyers  of  the 
State,  was  elected  as 
the  additional  judge. 
He  resigned,  however, 
in  July,  1824.  At  that 
time  the  number  of 
judges  was  increased 
to  five.  John  Catron 
was  elected  in  the 
stead  of  Judge  Brown  ; 
and  Hugh  Lawson 
White,  who  had  just 
finished  his  labors  as 
Commissioner  under 
the  Spanish  treaty, and 
was  shortly  to  become 
United  States  Senator, 
was  elected  to  fill  the 
newly  created  office, 
but  declined  it.  Gov- 
ernor Carroll  ap- 
pointed Thomas  L. 
Williams  to  the  va- 
cancy, but  he  likewise  refused  to  accept  the 
office.  The  Legislature  then  declined  to  elect 
any  one  to  fill  the  place,  and  the  bench  re- 
mained with  only  four  members.  On  the 
death  of  Judge  Haywood  in  December,  1826, 
Henry  Crabb  was  appointed  in  his  stead,  but 
he  died  during  the  year  1827.  The  Legisla- 
ture then  reduced  the  number  of  judges  to 
three,  but  increa.sed  it  again  to  four  in  1831. 
when  Nathan  Green  was  made  an  associate 
justice,  and  John  Catron  made  Chief-Justice. 
The  court  was  constituted  until  1834  of 
Judges  Catron,  Whyte,  Peck,  and  Green. 
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John  Catron  was  born  in  Wythe  County, 
Va.,  in  1779.    At  an  early  age  he  emi- 
grated to  Kentucky,  thence  to  Tennessee  in 
1812.    l  ie  served  under  General  Jackson  in 
the  War  of  1812,  taking  part  in  the  battle  of 
New  Orleans.    In  181 5  he  was  admitted  to 
the  bar,  commencing  the  practice  in  Overton 
County,  Tenn.   He  removed  to  Nashville  in 
1 8 1 8.   After  a  residence  of  six  years  in  Nash- 
ville, he  was  elected  a 
Supreme  Judge.  He 
served  on  the  State 
Supreme  Bench  only 
eight  years.  Hisgreat 
judicial  work  was  done 
as  an  associate  justice 
of  the  United  States 
Supreme    Court    for  / 
twenty-eight  years. 
He  was  appointed  to 
the  position  by  Presi- 
dent Jackson  on  the 
last  day  of  his  term,  in 
1837.    Judge  Catron 
was  a  warm  personal 
friend  of  the  President, 
and   had   very  ably 
supported  him  and  his 
measures.     His  ser- 
vices had  been  partic- 
ularly valuable  in  an- 
tagonizing the  move- 
ment in  favor  of  Sen- 
ator   Hugh  Lawson 
White  for  President. 

The  active  part  that  he  took  in  the  acrimo- 
nious controversies  of  that  time  led  his  ene- 
mies to  say  of  him  that  he  was  elevated  to 
the  Supreme  Bench  of  the  State  for  the  pur- 
pose of  deciding  in  a  particular  way  what 
was  then  a  mooted  question  with  the  court. 
Under  the  leadership  of  Judge  Haywood,  the 
court  after  a  lengthy  contest  had  held  that 
before  a  title  to  land  was  perfected  under 
the  statutes  of  limitations  by  a  seven  years' 
adverse  possession  with  color  of  title,  the 
claimant  in  possession  must  connect  his 
title  with  a  grant  from  the  State.  This 
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holding  unsettled  many  titles,  and  when 
Judge  Catron  v/as  put  on  the  bench  and  with 
his  vote  the  contrary  was  held,  his  detractors 
were  quick  to  make  the  charge  against  him 
that  he  had  agreed  to  so  decide  the  question 
before  his  election.  No  substantial  basis  for 
the  charge  was  ever  shown.  Judge  Catron 
was  not  an  educated  man.  He  broadened 
very  much  after  he  was  made  a  judge,  and 

by  diligent  application 
acquired  a  very  wide 
learning.  His  parti- 
san nature  constantly 
appeared  in  his  opin- 
ions. The  statement 
of  the  reasons  lead- 
ing him  to  a  conclu- 
sion was  often  vehe- 
ment. One  of  his 
strongest  opinions 
was  in  the  proceeding 
to  disbar  Calvin  M. 
Smith  ( I  Yerger,  228), 
an  attorney,  for  hav- 
ing killed  a  man  in  a 
duel  in  Kentucky,  to 
which  State  the  par- 
ties had  gone  after 
the  quarrel.  Duelling 
was  common  in  Ten- 
nessee ;  and  Judge 
Catron  himself,  when 
a  lawyer  riding  the 
circuit,  carried  a  brace 
of  duelling-pistols  as 
a  part  of  his  outfit,  and  never  declined  a 
challenge  to  use  them.  But  he  thoroughly 
reprehended  the  practice,  and  struck  it  a 
terrific  blow  in  that  opinion  in  which  he 
denounced  duelling  with  a  greater  vigor 
than  he  afterwards  did  gambling  in  the 
Smith  &  Lane  case.  He  warned  the  bar 
that  every  lawyer  violating  the  laws  to  sup- 
press duelling  would  be  disbarred.  The 
Constitutional  Convention  of  1834  followed 
in  his  footsteps,  and  deprived  a  participant 
in  a  duel  of  the  right  to  hold  any  office  of 
profit  or  trust  in  the  State.    And  this  may 
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be  said  to  have  practically  put  an  end  to  the 
"Code"  in  Tennessee. 

Judge  Catron  was  on  the  United  States 
Supreme  Bench  at  the  time  of  the  breaking 
out  of  the  war  between  the  States.  He 
sided  with  the  Union  when  his  State  seceded. 
During  the  possession  of  Nashville  by  the 
Confederates  he  was  forced  to  leave  the 
State,  but  returned  and  continued  to  hold  his 
courts  after  the  occu- 
pation of  the  city  by 
the  Federal  forces. 
He  died  May  30,  1865. 

With  the  adoption 
of  the  Constitution  of 
1834,  ended  what 
might  be  called  the 
first  perio<l  of  the 
courL  Under  the  new 
order  the  composition 
of  the  court  was  al- 
most entirely  changed  ; 
Judge  Green,  who  had 
been  on  the  bench  for 
only  three  years,  alone 
being  continued  as  a 
judge  of  the  new  Su- 
preme Court,  then  for 
the  first  time  recog- 
nized in  the  Consti- 
tution of  the  State. 
From  1810  to  1834 
the  court  existed  only 
by  the  sufferance  of 
the  Legislature,  which 

had  the  power  to  abolish  it  at  any  time  its 
rulings  did  not  meet  its  pleasure. 

Notwithstanding  its  precarious  tenure,  the 
court  did  not  hesitate  courageously  to  set 
aside  acts  of  the  Legislature  as  invalid.  At 
the  time  of  the  great  financial  depression  of 
'819,  the  Legislature  enacted  a  statute  stay- 
ing all  executions  for  two  years  unless  the 
judj^nient  creditor  should  endorse  on  the  ex- 
ecution a  direction  to  the  sheriff  to  accept  in 
payment  notes  of  the  Bank  of  Tennessee  at 
their  par  value.  In  the  case  of  Townscnd  t*. 
Townsend,  Peck,  i,  the  act  was  held  uncon- 


JOHN  CATRON 


stitutional  as  impairing  the  obligation  of  con- 
tracts, in  an  elaborate  opinion  by  Judge 
Haywood,  which  gave  incidentally  a  complete 
history  of  the  various  colonial  paper  issues. 
The  action  of  the  Supremi-  Court  of  Ken- 
tucky in  declaring  unconstitutional  a  like 
stay  law  passed  to  meet  the  same  emergency 
resulted  in  an  attempted  removal  «>f  the 
judges  through  a  reorganization  of  the  court, 

and  in  a  long  struggle 
between  the  judges 
and  claimants  elected 
to  the  positions  by  the 
Legislature  which  had 
attempted  to  oust  the 
old  court.  The  effort 
to  remove  the  judges 
in  Kentucky  failed 
only  because  the  court 
was  intrenched  behind 
the  Constitution  cre- 
ating it.  In  Tennes- 
see the  court  had  no 
such  protection  ;  but 
its  decision  was  ac- 
quiesced in,  and  no 
attempt  was  made  to 
disturb  it. 

W  hile  not  hesitat- 
ing to  declare  the  en- 
actments of  the  Leg- 
islature void,  when 
their  duty  required 
it,  the  judges  of  that 
period  were  much 
slower  to  annul  them  than  some  of  their 
successors  have  been.  Most  of  the  acts 
who.se  constitutionality  was  drawn  in  ques- 
tion before  them,  were  sustained. 

The  larger  part  of  the  litigation  before  the 
court  down  to  1834  consisted  of  cases  involv- 
ing titles  to  land,  and  in  that  field  the  judges 
made  their  greatest  reputation.  They  cre- 
ated an  orderly  system  out  of  a  chaotic  mass 
of  conflicting  laws  and  adverse  claims.  Ten- 
nessee was  won  by  conquest  from  its  Indian 
jwssessors  gradually.  Years  after  it  had  be- 
come a  State  they  still  had  sufficient  power 
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.  to  be  a  constant  menace.  In  the  early  days  of 
its  settlement  the  wars  with  the  different 

tribes  followed  fast  on  the  heels  of  one  another. 
The  hostile  Indians  made  it  impossible  to 
have  a  survey  of  the  whole  State,  as  was  done 
with  most  ot  the  other  States  settled  in  the 
piping  times  of  peace,  and  under  the  protec- 
tion of  the  United  States.  So  when  the 
State  devised  a  plan  for  the  granting  of  pub- 
lic lands,  each  entererwas  permitted  to  make 
his  entry  as  he  pleased,  and  in  advance  of  u 
survey.  It  resulted  that  grants  interlapped 
and  covered  each  other.  There  was  scarcely 
an  acre  of  desirable  land  which  was  not  cov- 
ered by  more  than  one  grant,  and  to  some 
land  there  were  scores  of  claimants.  As  a 
further  complication.  North  Carolina  had  is- 
sued a  number  of  grants  before  the  cession 
of  the  territory  tn  the  United  States  ;  and 
even  after  Tennessee  had  become  a  State, 
land  warrants  issued  by  North  Carolina  to 
her  Revolutionary  soldiers  served  as  the  basis 
of  grants.  When  the  Legislature  came  to 
devise  the  laws  for  the  »^rantin<^  of  land  in 
the  new  State,  the  plan  had  features  drawn 
from  the  laws  of  North  Carolina,  Virginia, 
and  Kentucky,  yet  it  was  widely  variant  from 
any  of  the  three.  In  addition,  the  different 
portions  of  the  State  were  not  settled  at  the 
same  time ;  and  as  each  part  was  thrown 
open  to  entry,  it  was  made  a  separate  land 
district,  with  a  new  procedure -prescribed  for 
that  district.  This  patchwork  of  incongru- 
ous legislation  made  the  labor  of  the  judges 
a  most  arduous  one;  but  with  the  repose  of 
society  always  in  view,  they  laid  down  the 
rules  to  decide  conflicting  claims  that  govern 
to-day.  The  judges  who  followed  them  had 
bnt  to  apply  the  principles  they  had  worked 
out. 

The  system  of  common-law  pleading  was 
then  in  vogue,  and  decisions  as  to  its  nice- 


ties took  up  a  good  deal  of  the  attention 
of  the  court. 

The  criminal  cases  dien  appealed  reflected 
well  the  state  of  society  at  the  time.  Tiicri^ 
were  very  few  convictions  for  larceny,  or  any 
of  the  infamous  crimes.  The  convictions 
were  largely  for  murder,  but  they  never  grew 
out  of  assassinations.  The  killing  was  nearly 
always  the  result  of  an  afiFray.  The  con- 
stant wars  had  broiit^ht  personal  courage 
to  be  considered  a  virtue,  and  caused  any- 
thing savoring  of  cowardice  to  be  despised. 
This  spirit  has  descended  to  the  children  and 
f^randchildren  of  those  fearless  men  as  a 
ri<;htful  i)art  of  their  inheritance.  The  judges 
on  the  bcucii  did  nut  hold  themselves  ex- 
empt by  reason  of  their  office  from  exposure 
to  bodily  danger.  It  has  been  related  how 
Judge  White  left  the  bench  to  take  part  in  an 
Indian  war  then  in  progress.  In  his  younger 
days  he  had  killed  the  chief  King  Fisher 
with  his  own  hand. 

Neither  did  the  judges  consider  themselves 
debarred  from  taking  part  in  matters  politi 
cal.  Archibald  Roane  resigned  as  judge  tu 
become  Governor,  and  afterwards  was  again 
put  on  the  bench.  Hugh  Lawson  White 
was  continually  before  the  public,  though  it 
was  not  of  his  own  seeking.  John  Overton 
was  the  Warwick  oi  General  Jackson  ;  and  no 
man  ever  took  a  keener  interest  in  the  affairs 
of  State,  though  he  never  sought  political 
office.  Judge  Catron  was  a  most  intense 
partisan,  and  was  one  of  the  best-bated  men 
of  his  day. 

When  the  lives  of  these  pioneers  of  the 
State  of  Tennessee,  and  the  great  work  they 

accomplished  in  what  was  a  wilderness  of 
forest  and  a  stronghold  of  savages  when 
they  came  to  it,  are  considered,  it  must  be 
said  of  them,  "  There  were  giants  in  those 
days." 
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Br  Ikvino  Brownb. 
DIAGRAMS  AND  MODELS. 
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ODELS  are  universally   admitted  in 
patent  cases  and  many  oiUer  cases 
on  mechanical  questions,  and  it  seems  are 
preferable  to  the  introduction  of  ponderous 
machinery  or  other  articles.     In  Earl  v. 
Lefler.  46  Hun,  9,  an  action  for  breach  of 
warranty  of  a  horse,  an  impression  of  his 
mouth  in  wax  or  plaster  was  held  competent. 
On  a  question  of  surveying,  a  witness  may 
illustrate  his  testimony  by  a  diagram  made 
by  another.    Tetcrs,  C.  J.,  said  :  "  Even  sav- 
ages resort  to  it,  in  lieu  of  words,  in  describ- 
ing the  course  of  rivers  and  the  lines  of 
seashores."    Shook  v.  Pate,  50  Ala.  91.  A 
diagram  of  the  locality  of  a  homicide  is  ad- 
mtssiWe  CMoon  v.  State,  68  Ga.  687)  ;  and 
the  Court  did  not  "see  any  objection  to. the 
diagram  *  because  part  of  it  was  drawn  in  red 
ink,  as  suggestive  of  the  bloody  deed,  and 
as  calculated  to  inflame  the  minds  of  the  jury." 
ITie  scene  antl  circumstances  attendin;:;  this 
terrible  tragedy  in  the  simple  recital  ut  the 
eyewitnesses  is  presented  in  colors  of  deeper 
stain  than  the  mere  sketches  of  red  lines  or 
other  iigures  upon  the  diagram  exhibited." 

Mbbcmandise  and  Matsbuls. 

In  some  modern  cases  specimens  or  sam- 

V'lcs  of  merchandise  or  materials  in  dispute 
have  been  admitted  in  evidence.  Thus  in 
People  V.  Buddcnsieck,  103  N.  Y.  487;  s.  c. 
57  Am.  Rep.  766,  an  indictment  for  man- 
ilattghter  by  negligence  in  using  bad  mate- 
rials in  a  building,  specimens  of  brick  and 
mortar  taken  from  ruins,  and  of  brick  and 
mortar  properly  made,  were  held  to  be  com- 
pe^t  in  evidence.  In  Evartst^.  Middlcbury, 
S}  Vt.  626,  on  the  question  whether  a  horse 
was  properly  shod  for  winter  travel,  his  shoes 
were  allowed  to  be  exhibited. 
•7 


So  in  City  of  Philadelphia  :•.  Rule,  93  Tcnn. 
St.  15,  a  proceeding  to  recover  pay  tor  pav- 
ing, the  defence  being  that  the  paving  was 
bad,  the  piaintiflf  offered  samples  of  the  stone 
from  the  quarry;  but  this  was  rejected  by  the 
trial  court,  which  held  that  he  must  produce 
samples  of  the  very  stone  put  down  in  the 
street.  The  appellate  court  pronounced  this 
error,  saying  he  was  not  bound  to  tear  up 
his  finished  work  to  furnish  samples  to  the 
jury.  In  Morton  Fairbanks.  li  Pick.  368, 
an  action  for  fraud  in  making  shingles,  a 
parcel  of  the  shingles  was  allowed  to  be 
shown. 

In  King  Railroad  Co.,  72  N.  Y.  607.  an 
action  for  injury  by  the  breaking  of  a  hook, 
part  of  the  broken  hook  was  held  to  have 
been  properly  exhibited  to  the  jury,  to  point 
evidence  of  experts.  Foiger,  J.,  said :  "  The 
eyes  of  the  jury  were  as  good  to  see  .  .  .  ns 
the  eyes  of  a  witness,  and  the  testimony  of 
their  eyes  would  be  as  satisfactory  to  them  as 
that  given  by  a  witness.  .  .  .  Common  obsei^ 
vation  is  allowed  in  these  matters  of  common 
occurrence  to  give  and  have  its  judgment, 
etc." 

On  the  other  hand,  in  Hood  v.  Bloch,  29  W. 
Va.  244,  such  a  practical  test  was  refused. 
The  action  was  in  regard  to  the  quality  of 

cheese  sold.  The  court  said  :  "  I  do  not 
think,  however,  the  court  erred  in  refusing  to 
permit  the  defendants  to  produce  one  of  the 
cheese  to  the  jury  on  the  trial.  No  matter 
how  bad  the  cheese  may  have  been  in  Feb- 
ruary, when  it  was  delivered,  it  would  cer- 
tainly have  been  much  worse  three  months 
thereafter,  when  the  case  was  tried.  Then, 
if  the  defendants  were  allowed  to  produce 
one  of  the  worst  cheese,  as  they  no  doubt 
would  have  done,  the  plaintiff  would  have  the 
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right  to  produce  one  of  the  best ;  and  so  the 

process  might  be  continued  until  the  entire 
lot  of  cheese  had  been  brought  into  the 
court-room.  In  all  cases  of  this  kind  a  large 
discretion  roust  be  confided  to  the  trial  court 
as  to  exhibitions  of  articles  of  a  bulky  nature 
before  the  jury,  and  I  do  not  tliink  that  dis- 
cretion was  abused  in  this  particular  matter 
in  question."  And  on  the  trial  of  an  indict- 
ment for  carrying  on  a  boxing-match,  it  was 
held  no  error  to  exclude  the  gloves  offered 
in  evidence  (State  :■.  Burnliam,  56  Vt.  4415  ; 
s.  c.  48  /\m.  Rep.  801),  the  court  saying  that 
they  furnished  no  criterion  of  the  character 
or  manner  of  the  contest. 

In  an  action  for  breach  of  warranty  of  a 
watch,  the  court  may  refuse  to  compel  the 
plaintiff  to  produce  it  for  inspection, although 
be  testifies  that  he  has  it  in  his  pocket 
(Hunter  v,  Allen,  35  Barb.  42). 

On  an  indictment  for  burglary  the  bur- 
glar'-'?  tools  may  be  inspected  CPeople 
Larned,  7  N.  Y.  445).  So  of  surgical  tools 
and  a  speculum  chair  on  a  trial  for  abortion 
(Coin.  V.  Brown,  121  Mass.  69).  So  of  cloth- 
ing fouiid  on  the  deceased,  in  a  murder  trial 
(Gardiner  People,  6  Parker  Cr.  157),  even 
if  blood-stained  (  People  v.  Gonzalez,  35  N.  Y. 
64^,  in  order  to  show  the  position  of  the 
slayer  (King  v.  State,  13  Tex.  Ct.  A  pp. 
277 ).  So  of  a  valise,  supposed  to  have  con- 
tained weights  fastened  to  the  body  of  a  per- 
son sup]ioscd  to  have  been  murdered  by 
drowning  (^Com.  2'.  Costiey,  118  Mass,  i); 
and  a  wallet  and  bank->notes  stolen  from  the 
person  (Com.  v.  Burke,  12  Allen,  182)  ;  and 
decanters,  jugs,  etc., in  a  liquor  case  (Com.  :•. 
Blood,  II  Gray);  and  a  piece  of  burnt  plank 
in  arson  (Com.  Betton,  5  Gush.  427) ;  and 
bullets  from  the  body  of  the  murdered  de- 
ceased (Moon  V.  State, 68  Ga.  687),  the  court 
observing,  '*  they  were  the  voiceless  yet 
nevertheless  signiBcant  evidences  of  the  m- 
tent  that  prompted  the  slayer  when  he  fired 
the  fotal  shot "  (!).  Also  the  pistol  and  car- 
tridges  in  a  murder  case  (Wynne  v.  State, 

56  Ga.  113). 
But  in  an  action  of  breach  of  promise  of 


marriage  the  plaintiff's  possession  and  pr€»> 

duction  of  the  defendant's  signet-ring  is  no 
evidence  (Weideman  :•.  VValpole,  Eng.  Ct. 
App.  July,  1 891).  Kay,  J.,  said :  "  With  re- 
spect to  the  ring,  it  is,  to  my  mind,  impossible 
to  treat  the  possession  by  the  plaintiff  of  tfae 
defendant's  signet-ring  as  corroboration  of 
the  promise.  A  man  does  not  usually 
his  signet-ring  in  such  cases."  Possibly  it 
might  be  different  in  the  case  of  a  wedding- 
ring  on  a  question  of  marriage. 

Animals. 

In  Line  v.  Taylor,  3  Fost.  &  Fin.  731,  an 
action  for  damages  by  the  bite  of  a  dog 

alleged  to  be  fierce  and  mischievous,  the  dog 

was  allowed  to  be  brought  into  court  by  his 
I  keeper,  led  with  a  chain  ;  and  the  jury  in- 
spected him,  and  gave  a  verdict  for  the 
defendant. 

In  the  Crewe  County  Court,  in  Powell  v. 

Parker,  a  fox  terrier  was  in  dispute.  The 
I  dog  was  brought  into  court  ;  and  as  the  e\  i- 
I  dence  was  conflicting,  his  honor  toward  the 
I  end  of  the  case  had  the  animal  placed  be- 
side him  on  the  bench,  and  the  ]:ilaintitTwent 
to  the  far  end  of  the  court  and  called  out. 
"  Sam,  Sam."     No  sooner  did  it  hear  the 
J  voice  than  it  found  its  way  througti  a  crowded 

court  to  the  plaintiff,  and  began  to  gambol 

around  him.  The  defendant  had  described 
the  dog  as  partly  deaf.  The  judge  said  he 
believed  the  dog  belonged  to  the  plaintifi, 
and  gave  a  decision  accordingly. 

In  Thurman  v.  Bertram,  at  nisi  prius^  be- 
fore Baron  Pollock,  an  action  broi^ht  by  a 
young  lady  to  recover  damnges  for  personal 
injuries  received  througli  the  alleged  negli- 
gence of  the  defendant's  servants,  it  appeared 
that  she  had  gone  in  a  wagonette  to  the 
Alexandra  Palace,  where  the  Nubian  en- 
'  campment.  with  camels,  rlephants,  etc.,  was 
then  attracting  crowds ,  and  at  the  conclu- 
sion of  the  performance  a  certain  quadruped, 
to  wit,  a  baby*etephant,  came  out  with  bis 
keeper,  and  frightened  the  plaintiff's  pony. 
The  pony  bolted,  and  the  plaintiff  was  thrown 
out  of  the  wagonette,  and  fractured  her 
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colhr-bone.  On  the  trial  the  defendant's 
counsel  made  profert  of  the  anima] ;  and  he 

came  into  court,  with  bells  on  his  1il-:uI,  w  ilh- 
out  injury  to  anybody,  but  with  maniitjsl 
benefit  to  bis  side  of  the  case,  for  an  "  ar- 
rangement" was  immediately  had.  The  ( 
judge  observed  in  the  happiest  manner  that 
"the  elephant  had  come  to  otTcr  his  ajH)lo<iy 
in  person  ;  whereit|ion  there  was  lau^luor 
among  the  bar,  as  there  always  is  in  England  \ 
at  any  attempt  at  a  judicial  joke,  which  in 
tlus  country  would  make  the  lawyers  look  ' 
funereal  In  thi*  chapter  on  Inspection,  in 
"he  new  'Edition  of  his  work  on  F.videnie, 
Dr.  Wharton  tcUs  ot  a  case  of  Mrs.  Wolfe,  a  i 
widow,  who  sued  one  Jones,  a  butcher,  for 
C\  damajjes,  for  killing;  a  cockatoo  parrot 
belonging  to  her.  The  defendant  insisted 
tha'  he  mistook  it  for  an  owl.  On  the  trial 
the  mate  uf  the  deceased  was  brought  into 
couft,  and  afforded  great  amusement  by 
strongly  recommending  the  parties  to  "shake 
hands."  "  shut  np,"  an<l  asking  for  "  sugar." 
Wicked  nu-n  would  doubtless  say  that  the 
parrot  with  its  garrulity  felt  more  at  home 
among  the  lawyers  than  the  etqphant  with 
his  sagacity. 

EXPKRIMEMTS. 

Experiments  may  be  tried,  out  of  court  or 

in  court,  to  illustrate  certain  scientific  mat- 
ters.   Thus  in  Sullivan  Commonwealth, 
93  FeoD.  St.  2^4,  evidence  was  admitted  of 
experiments  by  shooting  at  short  range  with  - 
the  pistol  in  question,  at  substances  like  the 
clothing  which   the   deceased  wore  when 
killed.    So  in  Dillard  v.  State,  58  Miss.  368, 
a  case  of  homicide,  the  jury  were  permitted 
to  inspect  the  horse  which  the  deceased  was 
Tiding  at  the  time  of  his  death,  and  to  experi-  | 
"lent  with  a  view  of  ascertaining  whether  j 
the  wounds  could  have  been  inflicted  by  a 
nian  on  the  ground.    So  in  Lincoln  v,  Taun- 
ton Manuf.  Co.,  9  Allen,  191,  evidence  was  I 
^owed  of  experiments  by  expert  chemists,  | 
out  of  court,  as  to  the  effect  of  copper  on 
Snss,  disapproving  Ingeiow  v.  North  R.  Ca,  , 


7  Gray,  91 ,  where  such  evidence  was  excluded 

in  respect  to  the  freezing  of  milk. 

Liicksmiths  have  been  permitted  to  give  ex- 
hibitions of  lock-picking  in  open  court.  In  a 
case  in  the  United  States  Supreme  Court,  on 
the  question  whether  in  a  photograph  of  sev- 
eral persons,  sitting  in  a  row,  the  outer 
images  would  be  as  vivid  and  correct  as  those 
in  the  centre,  the  experiment  was  tried  on 
the  judges  sitting  on  the  bench  in  open 
court,  by  their  own  direction. 

In  recent  English  cases,  Kay,  J.,  tolerated 
an  exhibition  nf  dancin^-dolLs,  and  on  a  ques- 
tion of  patent  rij.;ht  betwe  en  two  rival  manu- 
facturers ol  hand-organs,  Kekcwich,  J.,  or- 
dered both  organs  played  in  court.  James 
Payn,  in  a  recent  letter  to  "The  Indepen> 
dent,"  says :  — 

"There  is  a  well-known  clantcal  story  of  .1  gen- 
tleman boasting  of  a  leap  he  had  once  m  1  '  t 
Rome,  whirh  seemed  to  l>e  a  little  in(  r.-dible. 
'  Here  is  Rome,  h^re  is  the  leap,'  observed  a 
b>'stander, — a  practical  suggestion  which  put  the 
boaster  to  shame.  .A  similar  attempt  was  made 
the  oth'T  <Ii\-  in  :i  rnnnty  ronrt  to  throw  doubt 
Uj)on  an  aililuiic  pcrtorniantc,  but  by  no  means 
with  the  same  success.  A  young  lady,  wfiose  pro- 
fession was  that  of  raising  heavy  weights  by  her 
teeth,  sued  for  money  owed  by  her  employer, 
whose  defence  was  that  she  was  incoropcient  to 
perform  her  feats.  She  showed  her  shining  teeth, 
and  looked  round  at  the  shrinking  counsel  and 
solicitors  ;  she  would  probably  have  had  one  of 
them  by  the  nape  of  the  neck,  had  not  his  honor 
hastily  suggested  that  an  inanimate  object  would 
be  eqtiillv  suitable  for  the  experiment.  A  cannon 
was  brought  weighing  one  himdrcd  and  twenty 
pounds,  which  the  young  lady  lifted  with  her  teeth 
and  held  suspended  for  ever  so  long ;  then  she  let 
it  fall  to  the  jrround  witli  a  tliuil,  to  prove  that  it 
was  no  '  property  cannon.  It  is  tiardly  necessary 
to  say  that  the  jury,  treated  to  this  successful  and 
gratuitous  performance,  gave  her  a  \  erdi(  t  at  once, 
not  '  in  the  teeth  of  the  evidence/  but  on  the 
evidence  of  her  teeth." 

In  the  recent  English  case  of  Belt  v. 

Lawes,  the  plaintiff,  a  sculptor.  <;ued  the 
"  Vanity  Fair  '  newspaper  for  libel  in  alleging 
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that  he  is  no  artist*  and  that  his  pretended 
works  are  made  by  talented  subordinates. 
The  "  Law  Times  '*  says :  — 

"This  case  is  probsbly  the  first  In  which  k  has 

been  sMggcsted  that  an  artist  whose  skill  is  im- 
pugned should  prove  it  by  practical  operations  in 
court  The  inconvedent  results  which  would 
probably  flow  from  such  a  practice  are  obvious. 
The  practic.il  operation  would  not  be  recorded, 
although  it  might  produce  different  impressions  upon 
different  minds.  The  operator  and  his  friends 
might  consider  the  test  conclusiv  e  io  his  favor ; 
another  view  might  be  taken  by  the  other  side. 
How  move  against  a  verdict  based  on  this  opera- 
tion on  the  ground  that  it  was  against  the  weight 
of  the  evidenced  If  the  (est  is  to  be  applied  to  a 
sculptor,  why  not  to  a  frtma  donna  f  Wc  have 
known  of  a  case  m  which  an  ariisU  %ongUx  damages 
for  wrongful  dismissal,  and  the  justification  was 
that  she  could  not  sing.  Would  a  judge  have 
allowed  her  to  sing  to  the  jury*?  If  so,  the  rule 
might  be  extended  without  hmit,  with  consequen-  I 
ces  terrible  to  contemphte." 

The  su^fjestion  "  in  the  case  in  question 
came  from  the  plaintiff  on  cross-examination, 
with  the  observation,  '*that  will  end  the 
case/'  Hereupon  the  following  <lial(^ue  en- 
sued :  — 

"  Mr.  Russell.   No,  indeed,  Mr.  Beh,  it  will 

not.  Raron  Huddle-STOV.  If  the  jury  express  n 
wish  to  see  Mr.  Bell  put  to  the  test,  I  shall  certainly  | 
not  prevent  it.  (Applause  in  court,  which  was  at 
once  checked.)  Sir  H.  Gipfard.  1  shall  cer- 
tainly ask  for  it,  my  lonl.  Mr.  RfS'^KLi..  And 
I  shall  not  object  at  the  proper  stage  of  these 
proceedings." 

Subsequently,  at  Carnarvon,  in  an  action 
for  personal  injuries  aL;ain.st  a  railway  com- 
pany, the  plaintiif  's  counsel  asked  the  court  to 
allow  the  plaintiff  to  walk  across  the  court 
before  the  jury,  with  a  view  to  convince  them 
that  his  lameness  was  not  assnmccl.  The 
same  learned  jnd^^c  declined  t<»  allow  this 
test,  and  said  *'  thai  ever  since  he  liad  been 
reported  to  have  said,  during  the  hearing  of 
the  case  of  Belt  t'.  Lawes,  that  he  should 
allow  the  plaintiff  to  make  a  bust  of  himself 


(Baron  Huddleston)  in  court,  he  bad  been 
pestered  to  allow  all  kinds  of  tests  to  be  gone 

through  in  court  before  the  jury;  and  he 
wished  it  to  be  known  that  the  press  had  en- 
tirely misrepresented  him  in  this  matter,  and 
that  he  had  never  indicated  that  be  should 
allow  such  a  course  to  \»  talten.''  The  differ- 
encG  between  this  test  of  skill,  and  the  offer 
in  the  railway  case  is  manifest ;  for  the  jury 
could  not  tell  but  that  the  plaintiii  then  was 
shamming  lameness,  while  there  could  be  no 
question  if  he  made  a  bust 
The  "  London  Law  Journal "  says :  — 

''  The  practice  of  experimenting  before  judges  is 
likely  to  receive  a  check,  if  it  is  often  followed  by 
such  results  as  happened  in  a  case  before  Mr.  Jus- 
tice Pearson  last  week.    Two  Cicrman  firajs  were 
disputing  the  exclusive  right  in  certain  patents  for 
improvements  '  in  the  production  of  coloring  mat- 
ters suitable  for  dyeing  and  printinjx.'    The  con- 
tention of  the  dcfetuiants  was  that  the  chemical 
means  described  in  the  q)ecificatk>ns  were  impos- 
sible, because  if  the  '  oxyazo  naphthalinoinc  '  were 
to  be  united  with  the'furning  sulphuric  acid'  of 
the  strengtii  therein  described,  it  would  be  danger- 
ous to  human  life;  and  an  experiment  €9nm 
jutiice  was  proposed.  In  an  unguarded  moment  the 
judge  consented,  and  adjourned  to  an  empty  room, 
where  the  baleful  mixture  was  concocted  by  add- 
ing a  teaspoonful  of  the  unpronounceable  Squid 
to  an  ounce  of  fuming  sulphuric  acid.    The  result 
was  terrific.    '  So  dense  and  poisonous '  were  the 
effects  of  the  fumes  which  arose,  that  judge,  coun- 
sel, witnesses^  and  bystanders  fled,  *  with  the  utmost 
preripitanry,  to  avoid  being  asphyxiated  on  tlie 
spot.'    Her  Majesty's  judges  are  brave  men,  but 
even  in  the  search  for  truth  they  ought  not  to  be 
exposed  to  danger;  hitherto  reserved  for  combat- 
ants in  China  ;  and  the  smoking  out  of  the  Royal 
Courts  of  Justice,  as  if  it  were  a  nest  of  homet:i,  ts 
a  contempt  of  coutt  for  which  none  of  the  penal- 
ties provided  by  the  Lord  Chancdloi's  Bill  is 
adequate.*^ 

The  London  "  Law  Times "  says  oC  the 
same  transaction :  — 

*'  We  see  no  advantage  in  this  kind  of  exhibidon ; 
the  conditions  under  which  such  an  experiment 
has  to  be  made  must  tend  to  make  it  inisleading, 
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and  a  court  should  be,  as  a  bygone  judge  ilcscribeii  1 
it,  •« machine  put  in  motion  by  evidence'  cf  irit< 
nestci,  not  bjr  die  exhibition  of  experimenta." 

In  Stockwell  v.  Railroad  Co..  43  Iowa,  470. 
the  court  declined  to  set  aside  the  verdict  in 
an  action  for  injury  by  fire  communicated  by 
a  locomotive;  because  on  a  view  of  the  prem- 
ises 1^  the  jury  the  railroad  employes  ran  a 
locomotive  over  the  portion  of  the  track  in 
question,  in  order  to  show  that  it  could  be 
(ioue  without  using  steam  and  so  without 
emitting  sparks.  This  was  put  on  die  ground 
that  the  expertment  did  no  harm  \  but  the 
oanrtsaid:^ 

"  Why  not  employ  the  experiment  to  reach  the 
tnith,  the  end  and  aim  of  all  trials  at  law  ?  .  . .  Sup- 
pose experts  should  dUler  as  to  the  effect  of  the 
wion  of  two  chemical  bodies;  what  objection 
could  exist  to  an  experiment  before  the  jury  to 
deteriDiae  the  true  result  ?  Suppose  a  question 
ame  in  a  case  as  to  the  weight  of  a  gold  coin,  the 
litoesKS  of  the  parties  giving  conflicting  evidence 
ofi  the  stibject.  Why  not  weigh  it  in  the  presence 
ot  the  jury  ?  " 

But  it  seems  that  the  jury,  in  a  murder 
case,  on  a  question  of  footprints,  may  not  ex- 
periment out  of  court  in  fuaking  tracks  with 

an  old  shoe  worn  away  like  the  prisoner's  1 
(State  V.  Sanders,  68  Mo.  202  ;  s.  c.  30  Am. 
782].  So  in  Smith  v.  St.  Paul  City  Ry,  Co., 
32  Minn,  i,  it  was  held  not  error  for  the  trial 
court  to  refuse  to  allow  the  jury  to  witness 
experiments  with  cars  upon  a  railway-track 
outside  the  court-room,  on  the  question  of 
ihe  possibility  of  an  alleged  collision.  The 
court  pronounced  the  matter  one  of  dis- 
action.  The  same  ruling  was  made  in  Peo* 
I*:*.'  :.  Sevine  fCal.),  where  it  was  held  that 
the  trial  judge  is  not  bound  to  stop  proceed- 
ings in  order  to  try  an  experiment  in  open 
court  as  to  the  length  of  time  it  would  take  a 
candle  to  burn  down  to  the  point  of  those 
discovered  in  defendant's  saloon  after  a  fire, 
for  scttmg  which  he  is  indicted,  "it  was  a 
matter  resting  entirely  in  the  discretion  of 
the  court.  It  would  probably  have  admitted 
similar  proof  on  the  part  of  the  defendant,  if 
aay  had  been  offered  \  but  the  court  was  not 


bound  to  stop  the  proceedings  in  the  court, 
and  try  the  experiment  in  open  court,  as 

proposed. 

In  Reg.  V.  Hcseltinc,  12  Cox  Cr.  Cas.404, 
an  indictment  for  arson,  evidence  was  al- 
lowed of  experiments  made  by  members  of 
the  fire  brigade,  out  of  court,  with  candles  of 
;]:(:'  rent  lenf^ths,  prepared  similarly  to  the 
caiuile-cnds  found  in  the  debris  of  the  fire. 

Ill  Ulrich  V.  People,  39  Mich.  245,  an  in- 
dictment for  rape,  charged  to  have  been  com- 
mitted in  a  wheat-field,  the  girl  having  testi- 
fied that  the  defendant  dragged  her  over  the 
fence,  the  defendant's  counsel  offered  evi- 
dence of  experiments  made  in  attempting  to 
lift  girls  over  the  same  fence,  in  order  to  con- 
tradict her!  The  court  rather  curtiy  held 
the  exclusion  proper.  In  Com.  v.  Twitchell, 
I  Hrewstcr  (Penn.),  55 1, a  case  of  murder  by 
blows  with  a  poker  on  a  skull,  the  prisoner 
was  not  permitted  to  prove  esq^etimenta  made 
out  of  court  with  other  pokers  on  other 
skulls.  But  in  the  Billings  murder  case,  in 
Saratoga  County,  N.  Y.,  in  1880,  panes  of 
glass  and  skulls  on  which  the  elTect  of  bul- 
lets had  been  tried  out  of  court  were  used 
in  evidence  to  point  the  testimony  of  experts. 

In  a  very  recent  English  case  at  the  Broms- 
grove  Petty  Sessions,  where  a  woman  was 
charged  with  stealing  some  apples,  it  was 
alleged  against  her  that  the  stems  of  the 
fruit "  fitted  '*  the  trees  from  which  they  were 
said  to  have  been  stolen. 

In  State  v.  Smith,  49  Conn.  376,  it  was 
held  discretionary  to  refuse  to  allow  an  ex- 
pert to  carry  out  of  court-  and  experiment 
with  the  pistol  of  the  deceased  and  that  of 
the  defendant,  in  order  to  determine  which 
caused  the  fatal  wound  in  question.  And  in 
Polin  V.  State.  14  Neb.  540.  it  was  held  that 
the  court  did  not  err  in  refusing  to  order 
the  sheriff  to  discharge  some  of  the  car- 
tridiics  remaining  in  the  defendant's  revolver 
with  which  the  deceased  was  killed,  with  a 
view  of  its  liability  to  go  oft  at  half- 
cock.  The  court  said  the  experiment  could 
be  just  as  well  tried  after  the  chambers  of 
the  revolver  had  been  emptied. 
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THE  VBHMGERICHTB. 


THE  absence  of  established  laws,  or  of 
competent  authoritv  to  enforce  thrm. 
has  at  times  given  rise  to  anomalous  institu- 
tions, which  have  sought  to  secure  the  public 
tranquillity  by  means  themselves  scarcely  re- 
concilable with  sound  ideas  of  civil  subor- 
dination The  Corsican  Vendetta  and  the 
American  Vigilance  Societies  alilce  derived 
their  origin  from  social  anarchy  and  from 
the  inability  of  the  recognized  authority  to 
maintain  order  or  to  exact  retribution  for 
crime. 

During  the  Middle  Ages  most  of  the 
countries  of  Europe  passed  through  a  crisis 
when  the  authority  of  the  monarch  and  of 
his  judges  fell  into  such  contempt  that  the 
law  was  entirely  without  force,  and  no  better 
protection  was  afforded  by  the  city  than  by 
the  open  country.  Every  man's  hand  was 
raised  against  his  fellow-man,  the  most  holy 
sanctuaries  were  profaned,  property  was 
plundered,  persons  were  violated,  and  the 
various  fortresses  scattered  throughout  the 
country,  so  far  from  sheltering  the  weak, 
were  converted  into  dens  of  robbers,  where 
knightly  freebooters  levied  blackmail  from 
the  territories  around  their  strongholds. 
England  passed  through  such  a  period  of 
internal  chaos  in  the  troubled  reign  of 
Stephen,  when  during  nineteen  years,  ac- 
cording to  the  "Saxon  Chronicle,"  "the  rich 
men  generally  oppressed  the  wretched  people 
by  making  them  work  at  their  castles ;  and 
when  the  castles  were  finished,  they  filled 
them  with  devils  and  evil  men.  Then  they 
took  those  whom  they  suspected  to  have 
any  goods,  putting  both  men  and  women  in 
prison  for  their  gold  and  silver,  and  torturing 
them  with  pains  unspeakable ;  iox  never  were 
any  martyrs  tormented  as  they  were.  Many 
were  starved ;  many  lived  on  alms  who  had 
previously  been  rich  ;  others  fled  from  the 
country.  Neither  church  nor  churchyard 
was  spared  by  the  plunderers;  they  robbed 
the  monks  and  the  clergy;  and  every  man 


plundered  his  neighbor  as  much  as  he  could. 
Such,  indeetl,  was  the  misery  that  it  was  said 
openly  that  Christ  and  his  saints  slept/' 

This  state  of  affairs  gave  rise  in  several 
countries  of  Europe  to  popular  confederacies, 
and  even  to  secret  tribunals,  formed  expressly 
to  check  such  unbounded  license,  and  to 
secure  the  ends  of  justice  when  its  legitimate 
administrators  were  feeble  or  corrupt  The 
most  terrible  of  those  secret  tribunals  were 
the  well-known  "Vehmgerichte," —  or  "  Fchm- 
gerichte,"  as  the  word  is  sometimes  written. 
—  which  existed  in  some  parts  of  Germany, 
and  especially  in  Westphalia.   The  eicact 
significance  of  the  title  is  disputed,  but  it  is 
usually  supposed  to  be  derived  from  "fehm," 
punishment,  and  "  gericht,"  court,  meaning  a 
court  of  justice.   Others  imagine,  on  inferior 
grounds,  the  term  is  obtained  from  the  Latin 
"  fama,"  as  the  tribunals  too  frequently  acted 
on  common  fame  or  report.    The  (irirrin  of 
the  courts  has  been  ascribed  to  the  age  of 
Charlemagne;  but  there  is  no  authentic 
record  ot  their  existence  prior  to  the  middle 
of  the  thirteenth  century.   It  is  certain  that 
at  that  time  a  number  of  individuals  were 
secretly  associated  together  in  Germany  to 
punish  crimes  and  offenders;  to  put  an 
efficient  check  upon  the  lawlessness  of  the 
powerful  barons,  who  defied  the  authority  of 
the  sovereisfn  ;  and  to  redress  cases  of  griev- 
ous wrong  perpetrated  by  any  member  of  the 
community. 

The  tribunals  were  divided  into  local 
sections,  but  recogntml  a  central  authority. 
Nominally,  the  Emperor  was  the  chief  officer; 
but  in  Westphalia  the  actual  President  was 
the  Archbishop  of  Cologne.  A  person  of 
position  presided  over  each  branch  of  the 
central  court,  and  was  known  as  a  "free 
count."  The  other  members  were  divided 
into  the  two  classes  ot  "  schoppen,'  or  igno- 
rant, and  wissende/'  or  knowing,  the  latter 
class  including  all  those  who  were  initiated  in- 
to the  bidden  secrets  of  the  Order.  The  roost 
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:>olcmn  uaihs  bound  every  one  to  secrecy  as 
to  the  proceedings ;  and  there  is  no  evidence 
that  these  vows  were  ever  broken,  although 
it  is  supposed  that  at  one  time  one  hundred 
thousand  persons  were  members  of  these 
societies.  For  the  determination  of  civil 
disptttesi  the  meetings  of  the  tribunals  were 
hdd  in  a  public  place  and  in  the  full  light  of 
day;  but  such  offences  as  robbery  and 
murder  were  usually  dealt  with  secretly.  If 
common  rumor  ascribed  the  commission  of  a 
crime  to  any  person,  or  if  a  charge  were 
brought  against  him,  he  was  cited  to  answer 
the  accusation  before  the  court  of  his  district. 
The  summons  bore  the  seal  of  the  Vehm- 
gerichte,  and  was  generally  fastened  to  the 
door  of  the  supposed  criminal  during  the 
night  If  he  reused  to  attend,  the  citation 
was  repeated  ;  and  disobedience  to  the 
second  summons  was  considered  as  con- 
clusive evidence  of  guilt.  1  he  members  ot 
the  tribunal  were  bound  by  their  oaths  to 
put  such  an  individual  to  death  wherever 
they  could  find  him.  If,  on  the  contrary,  he 
attended  the  court,  he  was  allowed  to  call 
witnesses,  and  to  clear  himself,  if  he  could, 
by  their  evidence.  Upon  his  failing  to  prove 
his  innocence,  he  was  punished,  according  to 
the  nature  of  his  crime,  bv  fine  or  summarv 
execution.  No  one  was  exempt  by  virtue  of 
his  rank,  and  the  highest  noble  was  as  liable 
to  citation  as  the  poorest  peasant  in  the  land. 


When  capital  punishment  was  inflicted,  it 
was  customary  to  leave  a  knife  by  the  body, 
to  show  that  the  act  was  not  one  of  a  private 

murderer,  but  was  due  to  the  sentence  of  the 
\'ehmgerichte.  The  "wild  kind  nf  jus'.ice" 
of  these  irregular  courts  was  long  a  terror  to 
evil'doers ;  and  as  the  tribunals  were  coun- 
tenanced by  the  highest  powers  in  the  land, 
those  obeying  their  decrees  were  independent 
of  the  regular  authorities,  while  the  lar^^e 
number  of  the  members  and  their  wide  dis- 
persion rendered  any  sentence  passed  almost 
certain  of  execution. 

Such  rude  administration  of  justice  is, 
however,  peculiarly  liable  to  abuse,  and  in 
course  of  time  the  inevitable  deterioration 
set  in.  A  Diet  of  the  Empire  was  held  at 
Trier  in  1512,  when  it  was  declared  that  "by 
the  Westphalian  tribunals  many  an  honest 
man  had  lost  his  life,  honor,  body,  and  prop- 
erty ; "  and  even  the  Archbishop  of  Cologne, 
their  nominal  chief  ofiioer,  admitted  that "  by 
very  many  they  were  shunned  and  regarded 
as  seminaries  of  villains."  As  the  power  of 
the  State  gradually  consolidated,  the  irregu- 
lar courts  were  suppressed,  although  they 
were  never  abdished  by  any  formal  enact- 
ment ;  and  it  is  said  that  the  last  remnant  of 
the  old  tribunals  was  found  in  operation  in 
Westphalia  when  Jerome  Honaparle  was  king 
of  that  country,  in  the  early  part  of  the 
present  century.  —  Outmbari  Janrmd, 
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SOME   REMARKABLE  JURIES. 


ONE  of  the  most  sacred  and  cherished  of 
our  institutions  is  tliat  oftria!  h\  jury, 
but  in  connection  therewith  many  curious 
and  amusing  incidents  can  be  recorded. 
Early  in  the  present  century  an  attorney  who 
filled  the  high  office  of  sheriff,  and*  who  was 
somewhat  of  a  wit,  brought  together  a  petit 
jury  of  twelve  of  the  fattest  nien  he  could 
find.  When  they  came  to  the  Book  to  be 
sworn,  it  appeared  that  only  nine  jurors  could 
sit  comfortably  in  the  box.  The  court  was 
puzzled  what  to  do  ;  but  after  a  good  deal  of 
laughing,  and  not  a  little  squeezing  and  pro- 
testing on  the  part  of  the  twelve  "  good  men 
and  true/*  they  managed  to  wedge  theroaelves 
in.    Literally  they  were  a  *•  packed  jury." 

The  learned  recorder  who  presided  re- 
quested that  there  should  be  no  more  "  fat 
panels  summoned  to  his  court.  The  face- 
tious high  sheriff  bowed  aojuiescence ;  but, 
determined  to  have  his  little  joke,  summoned 
on  the  next  occasion  twelve  of  the  leanest 
and  tallest  men  that  the  country  could  pro- 
duce. The  droll  effect — there  being  room  in 
the  box  (or  twelve  more  jurors  of  the  same 
dimensions^ —  moved  the  court  to  mirth,  and 
it  was  some  time  before  the  administration 
of  justice  could  be  proceeded  with 

At  another  time  the  same  humorous  of- 
ficial impanelled  a  jury  of  barbers ;  but  the 
crowning  joke  occurred  at  the  summoning  of 
his  fourth  aiul  last  jury.  For  that  term  of 
the  court  the  higli  sheriff,  not  havinj^-^  the 
fear  of  the  recorder  before  his  eyes,  actually 
brought  together  a  squinting  Jury.  When 
these  twelve  queer-looking  jurors  came  to  be 
sworn,  the  court  could  no  longer  maintain  its 
gravity  ;  am!  recorder,  mayor,  aldermen,  and 
barristers  gave  themselves  up  to  uncontrol- 
lable lauf^hter. 

At  the  Huntingdon  Assizes  in  1619,  Judge 
Dodderidge  reproved  the  sheriflffor  not  re- 


turning jurors  of  sufficient  respectability. 

At  the  next  assizes  the  following  list  was 
read  out  with  peculiar  emphasis,  import,  and 
pause  :  Max  King  of  Torland,  Henry  Prince 
of  Gk>dmanche9ter,  George  Duke  of  Somer- 
sham,  William  Marquis  of  Stukeley,  Edward 
Karl  of  Hertford,  Richard  Lord  of  Worsley, 
Richard  Baron  of  Bythorpe,  Edmund  Knight 
of  St.  Neots,  Peter  Esquire  of  Easton,  George 
Gentleman  of  Spaldodc,  Robert  Yeoman  of 
Barham,  Stephen  Pope  of  Weston,  Humphrey 
Cardinal  of  KimboUon,  William  Bishop  of 
Bugden,  John  Abbot  of  Stukeley,  Richard 
Friar  of  Ellington,  Henry  Monk  of  Stukeley, 
Edward  Priest  of  Graffham,  Richard  Deacon 
of  Chatsworth.  The  jury  thus  summoned 
was  "  illustrious  "  enou^li  even  for  his  lord- 
ship, who  commented  upon  the  ingenious 
industry  of  the  high  sherift. 

In  Brome's  «* Travels  over  England**  an 
account  is  given  of  a  curious  jury  return  at 
Rye.  The  author  remarks  that  by  the 
Christian  names  then  in  fashion  could  be 
discovered  the  superstitious  vanity  of  the 
puritanical  precisions  of  the  age.  The  foV 
lowing  is  a  list  of  the  jurors :  Accepted 
Trevor  of  Norsham,  Redeemed  Compton 
of  Battel.  Faint-Not  Hewet  of  Hcathfield. 
Make  Peace  Heaton  of  Hare,  God  Reward 
Smart  of  Tiseshurst,  Stand>Fast'On-High 
Stringer  of  Crowhurst,  Earth  Adams  of 
Warbleton,  Called  Lower  of  the  same,  Kill- 
Sin  Pimple  of  Witham,  Return  Spelman  of 
Watling,  Be  Faithful  Joiner  of  Britling,  Fly 
Debate  Roberts  of  the  same,  Fight-the-Good- 
Fight-of-Faith  White  of  Emcr.  More  Fruit 
F"owlcr  of  East  Hodlcy,  Hope  for  Bending 
of  the  same.  Graceful  Harding  of  Lewes, 
Weep-Not  Billing  of  the  same.  Meek  Brewer 
of  Okeham.  Surely  a  godly  juty.  and  one 
more  likely  to  err  on  the  side  of  justice  than 
mercy.  —  Tit-Bits. 
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LoNOON.  Feb.  S,  1893. 

THERE  has  been  no  lack  of  legal  incident 
«nce  I  penned  tny  last  letter,  but  politics  at 

present  overshadow  everything.  Parliament  opened 
on  the  31st  of  January,  and  we  are  still  in  the 
midst  of  the  Debate  00  the  Addtess ;  but  thb  pre- 
liminaiy  sknmbh  will  shortly  close,  and  the  engage- 
ment become  'general  all  a!t>iiy  the  line,  wlieii  the 
goiemiuent  disclose  their  Home  Rule  Scheme. 
On  politics  pore  and  simple,  however,  I  may  not 
filter.  Rather  an  interesting  question  in  constitu- 
tional law  has  arisen  in  connection  with  the  (It  rnaiui 
of  the  Radical  party  for  paynieiu  ul  members  ot 
Rtfliameni.  llie  fHends  of  the  proposal  are  well 
avare  that  the  fate  of  a  biD  dealing  with  the  subject 
«  even  in  the  present  House  of  Commons  wnnM  be 
most  uncertain,  and  so  they  have  been  urging  the 
Chancellor  of  the  Exchequer,  Sir  William  Har- 
€«iit,io  tnake  the  innovation  indirectly  and  quietly 
by  simply  in^crtini;  a  provision  in  liis  next  hitdpet 
by  which  a  dratt  from  the  piU)iic  purse  should  be 
apjtropsjated  for  the  purpose.  This  idea  has 
ttrty  bewitched  the  advanced  politicians,  who  have 
been  rlamorinpj  for  what  they  style  a  democratic 
buoget-  One  of  their  number,  eager  to  bring  the 
tnatter  to  a  point,  addressed  a  letter  to  the  Cbancel- 
V»T  of  the  Exchequer  inquiring  as  to  his  hidden  pur- 
poses. The  rejtly  which  this  interrogation  elicited 
•as  a  sad  discomtiture.  Sir  William  Harcourt  was 
of  opinion  that  the  measure  was  of  so  serious  a 
character  that  it  would  be  unwise  and  unconstitu- 
tional to  seek  to  attain  u  in  the  manner  proposed. 

A  most  successful  dinner  was  given  the  other 
cvmnig  by  the  recently  formed  Association  of 
Solicitors'  Managing  Clerks  at  the  Court's  Res- 
lajrant  in  the  Strand.  Sir  Hor.'^ce  Davey,  Q.  C., 
leader  of  the  Chancery  liar,  was  in  the  chair,  and 
nuny  eminent  barristers  and  solicitors  were  present. 
Th"  .iisociation  was  started  when  solicitors'  clerks 
were  threatened  with  exclusion  from  au<lienre  at 
Judges'  Ciiainljers  and  before  the  Chief  Clerks  in 
Chaocery.  There  are  1,000  managing  clerks  in 
London,  and  the  asscx-iation  hojies  soon  to  ramify 
in  the  provinces.  The  ordinary  qualification  for 
membership  is  that  the  applicant  should  be  a  man- 
ning clerk  of  five  years*  standing.  The  association 
riO  in  any  case  form  a  pleasant  social  centre,  and 
18 


bring  men  together  who  might  not  otherwise  meet 
one  another. 

In  .Morley  7'.  Ix)iighnan  we  have  had  a  case  of  ab- 
sorbing public  interest.    !t     seMoni  that  n  Chan- 
cery Court  is  the  scene  for  trial  of  a  sensational 
cause,  but  for  more  than  a  week  Mr.  Justice  Wright 
I  was  engaged  in  presiding  over  the  developments  of 
!  as  curious  a  tlraic.  1  as  lias  lately  seen  the  light  of 
day.     The  plajntills  were  the  Right  Hon.  AnK>ld 
Morley,  M.P.,  Postmaster-General,  and  his  brother, 
Mr.  Simiuel  Hope  Morley,  executors,  under  the  will 
of  the  late  Mr.  Henry  Hope  .Morley;  the  defendants 
.Messrs.  \V.  H.  Loughnan,  Alexander  Loughnan, 
and  their  biothcr-in*]aw,  Mr.  Charles  Sleeman. 
l1ie  action  was  brought  to  recover  large  sums  of 
money  amounting  to  ^{J 140. o'^o.  alleged  to  have 
been  obtained  by  the  defendants  from  the  late  Mr. 
Henry  Morley  under  circumstances  which  rendered 
the  advances  invalid.    The  testator,  Mr.  Henry 
Morley,  was  a  son  of  one  of  otir  best-known  public 
men,  Samuel  Morley.    The  lad  in  his  early  years 
showed  signs  of  physical  and  mental  weakness,  and 
was  subject  to  epileptic  seizures.    His  father,  being 
minded  to  secure  a  companion  for  his  son.  chanced 
to  light  on  one  W.  H.  I>ougiuiun,  wlio.  with  his 
I  brother  Alexander,  one  of  the  other  defendants, 
I  had  formerly  been  a  clergyman  of  the  Church  of 
England,  but  was  then  and  afterwards  connected 
with  the  Close  sect  of  the  religious  persuasion 
I  known  as  Plymouth  Brethren.  It  was  an  express 
condition  of  Loughnan  s  employment  that  he 
'  should  engage  in  no  discussions  as  to  his  own 
j  pernhar  views  with  his  charge.  Religious  hysteria, 
I  SO  frequently  associated  with  epileptic  symptoms, 
j  was  one  of  Henry  Morley's  besetting  weaknesses. 

and  his  companion  was  not  slow  to  avail  himself 
,  of  the  opportunity  thus  afforded  to  gain  a  complete 
I  ascendancy  over  the  enfeebled  mind  of  the  docile 
patient.  To  cut  a  long  story  short,  durinj^  the 
years  of  their  connection  Loughnan  succeeded  in 
diverting  into  his  own  pocket  and  those  of  his 
friends  immense  sums  of  young  Moriey's  money, 
which  in  InrLie  part  tt  anv  rate  the  latter  was  weak 
and  foolish  enough  to  think  was  well  bestowed. 
Latterly  the  patient  was  absolutely  controlled  in  all 
his  movements  by  the  wily  companion,  who  with 
such  ample  fiinds  at  his  disposal  acquired  valuable 
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properties,  invested  in  caniages  and  horses  for  his 
own  comfort  and  convenience,  and  generally  lis  cd 
up  to  the  hixiirious  standard  of  lift,  wliu  li  Ins 
astute  hypocrisy  enabled  turn  to  do.  All  the  circum- 
ttances  of  the  case  contributed  to  tbe  public  curi- 
osity, —  tiie  large  sum  in  issue,  the  high  social 
position  of  the  aggrieve<l  parties,  and  the  ntmos- 
pbere  of  devoted  religious  feeling  with  which 
Looghnan  had  contrived  to  surround  his  mis- 
d<»ngs.  Very  bitter  feelings  have  been  aroused 
among  the  PIvmoiith  Brethren  ;  they  apprehend 
tiiat  ilic  charges  of  unctuous  hypocrisy  so  con- 
clusively establbhed  agninst  a  prominent  figure  in 
the  inner  circle  of  Close  Brethren  may  unfairly  be 
cxtende'l  to  the  !x)dy  as  a  whole.  Sir  Charles 
Russell's  cross-examination  of  Loughnan  was  a 
most  efftetive  and  amusing  performance.  The 
conclusion  was  a  foregone  one  ;  the  judge  had 
no  liesitatton  in  finding  for  the  plaintiffs,  and  or- 
deruig  a  restitution  of  the  amounts  advanced  by 
the  deceased  to  his  "companion," — the  fisAf 
difficulty  being  that  probably  a  very  considerable 
part  of  the  large  total  is  spent  and  gone  beyond 
recall. 

A  very  acute  controversy  is  bemg  conducted 

on  the  su!)ject  of  the  l.iw  officers'  reniuneration. 
When  the  Gladstonian  government  came  into 
power  it  was  grandly  announced  that  for  the 
future  the  Attorney  and  Soiicitor-Geneial  would  ab< 
stain  fruin  cng.\gins  in  private  practice,  and  wnidd 
dedicate  ail  their  time  and  energies  to  the  service 
of  the  State.  I'hese  eminent  men.  Sir  Charles 
RusadI  and  Sir  John  Bigley,  however,  continued  to 
cng.nge  in  an  apparently  extensive  private  pra<  tire, 
as  before  ;  curiosity  being  aroused,  it  was  then  ex- 
plained that  the  law  oflficen  had  not  been  entirely 

prohituted  from  ord;;;ary  ]:iractit:c,  tliat  it  liad  been 
arranged  they  shouUl  take  cases  in  tlie  House  of 
Lords  and  before  the  Judicial  Connuittee  ot  the 
Privy  Council  as  well  as  be  at  liberty  to  appear  in 
any  cases  in  which  they  were  actually  engaged,  or 
for  svliieh  they  liad  lieen  retained  jirior  to  aecejit- 
iug  otticc  ;  the  latter  proviso  of  course  explained 
Sir  Charles  Russell's  constant  appearances  in  the 
teeth  of  the  authoritative  aaoounoement  The 


liberty  thus  conceded  to  the  law  officers  cuts  away 

entirely  the  logical  standpotntof  those  who  initiated 
the  agitation  while  the  late  government  was  in  office. 
1  lieir  argument  was  twofold  :  it  was  urged  tliat  a 
law  officer's  position  as  a  paUic  servant  must  from 
time  to  time  be  interfered  with  by  his  interests  as 
a  private  practitioner,  and  that  his  official  salary  was 
amply  sufficient  to  compensate  him  pecunianiy, 
and  in  fact  could  not  be  properly  earned  unless 
his  entire  mind  was  devoted  to  the  cares  of  office. 
1  need  not  point  out  how  this  specious  reasoning 
is  equally  applicable  to  the  new  arrangement. 
But  a  still  more  ludicrous  feature  of  the  matter  has 
developed  Under  the  old  plan  the  taw  officers 
never  appeared  personally  in  treasury  prosecutions 
unless  the  cases  were  of  great  importance,  the  duty 
being  in  onUnaiy  circumstances  discharged  by 
counsel  employed  by  the  Crown  for  the  purpose, 
who  received  fees  adequate  no  doubt  but  of  quite 
moiierate  proportiuiia.    Now  we  have  changed  all 
this,  and  Sir  Charles  Russell  as  Attorney-General 
prosecutes  in  treasury  cases  that  once  were  thought 
beneath  such  exalted  attention.    But  mark  what 
has  liappened  ;  his  brie&  arc  marked  with  a  tee  as 
high,  or  almost  so,  as  he  would  have  received  from 
a  private  client,  to  rec  oup  him  as  far  as  |K>ssible  for 
his  sacrifice  of  income.    Thus  the  law  officers 
forfeit  their  claims  to  our  compassion  as  well  as 
to  our  reverence.  What  every  one  objects  to  is  that 
so  mnch  credit  shonld  have  been  taken  for  a  pro 
ceeding  which  is  as  broad  as  it  is  long.  I'heie 
never  was  any  real  and  genuine  demand  thai  the 
Attomey-Genenl  and  Sol  icitor-(  General  should  ab- 
■^tain  from  private  practice  while  in  office  :  on  tlic 
contrarj',  professional  feeling  is  all  the  other  way, 
unless  in  isolated  cases  of  unrepresentative  opinion. 
However,  the  (iladstonian  party  made  so  much 
ixiliti'.  al  capital  out  of  .Sir  Ricliard  Wel)ster's  con- 
nection with  the  "Times  "  during  the  sessions  of  the 
Pamell  Commission,  and  Sir  Charles  Russel>  then 
so  committed  himself  to  some  opinions  which  one 
fears  mnst  be  regarded  as  in  advance  of  his  real 
sentiments,  that  for  very  shame  some  reconciliaiiuii 
of  practice  with  profession  had  to  be  attempted. 
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BY  IRVING  BROWNE. 


CURRENT  TOPICS. 

i  Ht  King's  Highwav.  —  In  an  article  in  ihelast 
iminber  of  this  roqpiriiie,  entitled  An  Episode  fn 
Lord  Coleridge's  Court."  the  law  laid  down  by  the 
Lord  Chief-Justice  in  the  recent  case  ui  Harrison  e. 
Duke  of  Rutland  was  pvonoanced  **  sound.*'  We 
venture  the  contniry  opinion,  and  acconlin,:  to  the 
"Solicitors'  Journal,"  "the  Court  of  Appeal  have  had 
to  correct  the  Lord  Chlef-Jastioe  in  his  tew.'>  That 
joonial  states  the  Cacts  as  follows :  - 

"The  Duke  of  Kulland  was  shuotiiig  uvct  l>i.s  tnoor. 
across  which  ran  a  public  highway,  the  soil  of  the  road 
being  ia  the  duke,  who  was  apparently  alio  in  poawwion. 
Harrison  came  on  the  rood,  not  to  travel  to  any  place,  but 
ttMf  to  remain  upon  the  road  and  interfere  with  the  sjwrt 
of  the  duke.  The  duke,  after  repeated  expostulations,  — 
Ihoggb  that  ia  not  material.  —  had  hint  scixcd  and  held 
spoo  the  grannd  until  a  particalar  driving  of  groine  was 
0»eT  That  this  was  done  with  nn  uniucrss:u\  fmrc 
secm»  clear.  A  sufScient  number  ot  men  were  emplo\xil 
to  prevent  any  chance  of  a  Struggle,  and  while  the  awtault 
was  in  progress  the  parties  appear  to  have  renuined  on 
prttty  good  terms.  *  Sing  us  a  song,*  said  Harrison  from 
t^lCCUiabctit  position  on  the  groiinil  ;  '  I  ,nii  f.ivt  enough.' 
't  hope  I  am  not  hurling  you,'  replied  the  keeper  who 
Wis  h^ng  him  down." 

Notwithstanding  the  Glief-Jttstice  read  the  duke 

1  vorv  severe  les.son  on  his  unlawful  and  hijj^-handed 
conduct,  and  instructed  the  jury  in  substance  that 
Harrison  had  a  right  to  be  upon  the  road  without  in- 
terference from  the  duke,  the  jury  awarded  only  five 
shillings  damages.  Even  this  was  five  Hhilling;s  too 
noch :  for  as  the  "  Solicitors'  Journal "  clearly  shows. 
thfu:  w.is  n'>  cause  oi  .ii  tii)ii.  (See  47  Albany  Law 
Journal,  38.;  iiarrison  had  no  risrht  to  be  upon  the 
road  for  any  purpose  except  passa>je  In  a  reasonable 
'Tanner.  His  remaining  on  the  road  to  annov  the 
duke  was  illegal ;  and  in  laying  down  bad  law  to  the 
jirjr  the  Chief-Justice  did  not  even  gain  the  cheap 
reputation  of  an  advocate  of  i  fpi  d  ri;;!its,as  between 
iM>ble  and  commoner.  Harrison  was  a  trespasser  on 
^  duke's  land,  and  the  duke  had  a  clear  right  to  use 
'r.i>iin  fori  c  to  restrain  the  trespass  on  his  law- 
tui  employment  on  his  own  land.  All  this  is  well 
OMigh  settled  in  Dovaston  v.  Payne,  2  Sur.  Lead. 
Cat- 157.  and  Queen  v.  Pratt,  4  E.  &  B.  460.  The 


farier  case  is  euphoniotisly  summed  up  by  Sir  Fred- 
erick Pollock  as  follows :  — 

•'The  ri^lit  ;>  to  |>.ls^  and  rep.iss  alone. 
Free  and  fair  is  the  king's  highway; 
And  that  your  pleader  should  well  have  knowny 

Whose  f.iiilt  hath  Itist  \i>ii  this  cause  tCMiay. 

"  An<i  now  the  ca!>e  is  exceeding  plain. 
Free  and  fair  is  the  king's  highway. 
He  shews  bow  your  kbie  he  mifjat  well  distrain. 
And  ye  shew  us  nothing  to  say  Ua  nay." 

In  the  latter  case  Pratt  was  convicted  of  trespass 

in  standing  on  a  jiidilic  ro.id.  scnflini;  his  dog  into  the 
adjoining  cover  of  the  owner  of  the  land,  and  firing  at 
a  pheasant  thus  raised.  Erie,  J.,  said :  — 

"  I  take  it  to  be  dear  law  that  if  in  fact  a  man  be  on 

t.ind  where  the  public  h.ivr  the  riclit  tn  pass  and  repass, 
not  for  the  |)ur|)ose  of  passing  and  repassing,  but  for  other 

and  different  purposes,  he  is  in  law  a  trespasser,  like  tha 

cattle  in  Dovaston  r.  Payne." 

It  would  be  singular  if  the  owner  of  the  soil  in  a 
street  had  not  the  right  to  eject  from  the  sidewalk 
in  front  of  his  house  an  organ-grinder  who  should 
persist  in  remaining  there  and  murdering  music,  after 
being  implored  to  move  on.  In  fact,  this  right  was 
substanli.dly  adjudged  in  Adams  Rivers,  1 1  Barb. 
390,  in  which  it  was  held  that  a  man  has  no  right  10 
stand  on  the  sidewalk  in  front  of  a  house  five  minutes 
and  use  abusive  language  toward  the  owner;  and  the 
court  asks :  "  Suppose  a  strolling  musician  stops  in 
front  of  a  gentleman's  bouse,  and  plays  a  tone  or 
sings  an  obscene  song  under  his  window,  can  there 
be  a  doubt  that  he  is  liable  in  trespass  ?  "  So  in 
Fairbanks  v.  Kerr,  70  Pa.  St.  86 ;  s.  c.  1  >  Am.  Rep. 
644,  it  was  held  that  one  has  no  right  to  make  a  stump 
I  speech  in  the  highway.  The  court  observed :"  Apave- 
meot  befioK  another's  house  may  not  be  occupied  to 
annoy  him."  One  has  no  right  to  occupy  o-  obstruct 
a  street  or  highway  continuously  and  unreasonably, 
even  for  the  transaction  of  lawful  business,  as  for  the 
delivery  of  distillery  slops  through  pipes  (People  t. 
Cunningham,  I  Denio,  324),  or  for  wagons  to  receive 
goiKls  ( King  V.  Russell,  6  East.  427).  or  for  sawing 
timber  <Re.>c  Jone.s,  3  Camp.  230).  or  for  receiving 
barrels  from  a  cider-press  (Dennis  v.  Cipperley,  17 
Hun.  69X  ot  for  toadine  wagons  by  skids  across  a 
sklewalk  (Callanan  v.  Gilman,  107  N.  Y.  jfio;  see 
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also  Flynn  v.  Taylor,  127  N.  Y.  596) :  much  leM  for 
an  unlawful  and  malicious  purpose.  We  sympathize 
with  the  Chief-Justice  in  his  views  on  the  lolly  and 
cruelty  of  killing  game  as  practised  by  the  duke  and 
his  retainers  ;  but  Mr.  Harrison  had  no  right  to  use 
the  highway  in  his  effort  to  obstruct  the  hunting-party. 
The  Chief -Justice's  HumaDity,  democracy  and  laud- 
able notion  of  equality  ran  away  with  his  law. 


Legal  Portraits. — The  rcriders  of  the  "Green 
Bag"  will  have  observed  that  every  month  in  the  aU- 
vertisiojif  pages  is  given  a  portrait  of  some  ancient 
IcfrnI  wfifthy.  generally  n  liw  reporter.  We  can  sug- 
gest a  very  good  use  for  these,  buy  a  copy  of  that 
most  delightful  boolc,  Wallace  on  the  Law  Reporters, 
and  lav  those  portraits  in  at  tlie  proiMT  p!.irrs.  It 
greatly  .-idd-t  to  the  interest  01  the  book,  and  preserves 
the  portraits.  

AMATKt'K  Thf.atkicals.  —  We  read  with  great 
glee  that  a  sheriff  out  West  had  seiaed  upon  a  troupe 
of  amateur  theatrical  performers  and  immured  them  ! 
in  a  dungeon     We  are  not  quite  confident  about  the  I 
dungeon  part,  bot  we  hope  it  was  so.    Good  Jane  | 
Austen  had  the  correct  idea  of  this  instrumentality  | 
of  the  foul  fiend;  for  she  makes  her  novel,  "  Mansfield 
Park,"  turn  upon  ibe  base  attempt  of  some  young 
peo|)le  to  get  up  some  private  theatricals  at  a  great 
country-house  in  the  absence  of  the  proprietor.  But 
an  overruling  Providence  blew  favoringly  upon  the 
ship  that  was  bringing  him  home,  and  he  walked  into  ^ 
the  hall  just  in  time  to  prevent  tlif  desecration.  , 
Major  Anidfi^  deserved  his  fate  all  the  more  l^ecausc 
he  was  an  amateur  aclor.    It  is  no  wonder  that  the 
Supreme  Court  of  Pennsylvania  have  just  decided 
(Collins  V.  Dispatch  Pub  Co..  25  Atl.  Rep.  456)  that 
a  ))rinted  charge  that  an  employee  in  the  post-office 
de|).irtment  had  been  accused  of  '*  intimacy  with  a 
wt'll  known  young  local  elocutionist"  is  libellous  in 
itself.   We  speak  remorsefully,  like  a  refonoed  sin- 
ner, on  this  subject ;  for  we  once  uttered  an  alleged 
comedy  for  amateurs  (copies  of  which  we  fear  are 
still  for  sale  by  Samuel  French  &  Son,  of  New  York 
City;  price,  ten  cents:  title,  "Our  Best  Society") 
The   foregoing,  however,  i.s  without   prt-judicc  or 
offence  to  a  recent  enactment,  at  Elmira,  N.  Y.,  by 
amateurs,  for  charitable  purposes,  of  the  trial  scene 
in  ■•  Pickwick  Papers."     This  seems  to  have  been 
resource  of  the  Hon.  J.  Sloat  Fassett  to  soothe  his 
spirit  so  recently  perturbed  by  his  defeat  in  the  con- 
test for  the  (Governorship  by  Mr,  Flower.  Sundry 
other  lawyers  took  part,  and  were  aided  and  abetted 
by  other  dtizens  and  by  influential  cltizenesseii.  Mr. 
Fassett  personated  .Mr.  Justice  Starelci^h ;  and  when 
the  jury  disagreed,  against  the  form  of  the  novel  in 
that  case  made  and  provided,  he  set  aside  the  ver- 
dict, and  fined  them  I15  apiece  for  contempt  of  court. 


To  our  surprise  Mr.  Hickwick  was  not  personated 

by  Senator  Hill,  who  has  a  certain  physical  qti.ilitl"  a- 
tion  for  the  part;  but  perhaps  he  is  not  in  a  playful 
mood  of  late. 


Hi  ^-^j'MKMV.  —  It  i.-  It-ported  in  the  ne« sp.qter^ 
that  in  iiSSi  tiif  IaIc  Judge  Comegys  ul  Dciavv.ire 
charged  a  grand  jury  at  Wilmington  in  rcspoct  to 
a  Itctnre  delivered  there  by  Cokmel  IngcrsoU,  as 

folKnvs  : 

"  1  say  lu  yuu  that  the  law  uf  this  State  is  .igainst  the 
Insulting  of  God  by  reproachful  or  deiogaiory  languagc 
or  exprcssionii.  and  exciting  the  passions  of  the  people  Xxf 
treating  their  religion  whh  contempt.*' 

Tliis  is  taking  "  Hob'"  too  seriously.  His  in6de]- 
ity  is  p.trt  of  his  stock-in-trade.   We  should  as  soon 

think  of  advisin-^  the  sjwnking  of  our  thm- ye:tr-old 
grandson  fur  saying.  "Gosh!"  or  "UuUy!  '  (as  be 
frequently  s.iys),  as  of  punishing  Hob  for  blasphemy. 
VVe  predict,  in  all  seriousness,  tli.it  if  lu-  Ins  his  spnse.s 
when  he  dies  he  will  die  a  Chrisiiaii.  1  he  age  has 
outgrown  the  policy  of  punishing  people  for  blas- 
phemy; and  if  it  is  >till  ]iiinishable  in  Delaw.jre.  as 
we  infer  it  is,  it  oughi  in  consistency  to  be  punished 
by  whipping,  or  by  setting  in  the  stocks  or  Standi  og;  la 
the  pillnry,  with  A  popular  acoompanioMitt  of  over- 
ripe eggs. 

Rkfkkshkrs.  —  This  is  a  term  little  Tin(!crstafxl 
among  American  lawyers,  but  we  believe  that  it 
means  pecuniary  jogs  to  the  professional  Inteltect  and 
action.  We  are  reminded  of  it  by  a  full-page  adver- 
tisement in  the  laindoa  "  Law  Times,"  consisting  of 
a  huge  picture  of  a  wigged,  banded,  and  gowned  bar- 
rister, with  :i  fl<iitl)lc  eyeglass  on  his  nose,  and  in  his 
hands  a  smoking  cup  labelled  Ladbury's  Pure 
Cocoa,*'  from  which  he  is  in  the  act  of  drinking. 
The  pii'ture  is  inscribed.  ".A  rrtYpshcr,"  Whether 
this  is  a  recommendation,  or  a  representation  of  a 
pnife«sk>nal  habit,  we  are  not  informed.  At  all 
events,  it  is  a  clcvpr  appcnl.  nnrl  it  will  go  far  to  His- 
abuse  the  American  pubhc  ot  the  notion  that  the  Eng- 
lish barrister's  recess-refresher  is  a  mng  of  alv.  Hy 

the  \v;iy,  we  iintr  ilut  the  wig  in  the  j^icturc  has  six 
curls.  Is  this  indu  .uivc  of  age  or  standing,  or  is  it 
the  customary  number  ?  We  gather  no  hint  whether 
the  picture  is  a  portrait  from  lift-  <>r  a  fancy  picture 
Altitough  we  have  received  no  refresher  nor  even  a 
retainer  from  Mr.  Cadbury.  we  do  not  mind  saying 
th.^t  wc  regard  cocoa  .is  decidedly  a  more  wholesnmc 
refresher  than  whiskey,  which  we  fear  is  in  many  in- 
sunces  too  apt  to  be  the  American  lawyer's  refresher 
in  strennoos  trials. 


Ben  Botlbr.  -  Death  has  been  busy  among  the 
busy  B's-of  our  country.  —  Blaine,  the  most  briitiaat 
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statesman  ;  Rrooks,  the  most  beloved  preacher;  and  r 
Uuiler.  the  most  blatant  lawyer.    The  statesman  and  ' 
the  preacher  do  not  fall  within  our  purview,  but  of 
Bvder  we  may  speak  our  mind.    To  us  he  stood  for 
«)me  of  the  most  unpleasant  trails  of  American  char- 
acter.—  its  "cheek."  its  vanity,  its  restlessness,  its 
political  ventatiiity  and  self-seeking.     He  certainly 
was  an  extraordinary  character.    Nature  had  given 
htm  an  unparalleled  outfit.     His  brain  was  bigger, 
we  believe,  than  Webster's  or  Cuvier's  or  Napo- 
leon s.    But  the  huge  fruits  aud  vegetables  of  Cali- 
fornia are  not  so  fine  as  the  smaller  products  of  the 
eisf ,  and  it  may  be  that  intellect  is  not  to  be  measured 
by  the  size  ot  the  brain.    He  was,  however,  a  person 
of  remarkable  energy,  audacity,  administrative  ability, 
and  fertility  of  resources.     Noliody  ever  supposed 
bim  much  of  a  lawyer,  except  in  a  persistent,  uo- 
daunted,  and  executive  way.    He  was  ao  general. 
The  powder  ship  off  Fort  Fisher  aad  the  Dutch  Cap 
canal  rendered  him  ridiculous  as  a  military  man,  and 
yet  as  the  governor  of  a'turbulent  and  conquered  city 
he  was  extremely  successful,  although  somewhat  <»b- 
jecitooable  to  the  conquered.    He  tiras  no  statesman. 
Even  liu  claim  to  the  ioveniion  nf  the  term  "  Contra* 
hand,"  to  illustrate  the  siatus  of  runaway  slaves  dur- 
ing the  war,  has  been  disputed.    He  was  a  shifty  and  1 
sel^seeking  politician,  aim  yet  he  seems  to  have  loved  | 
his  country.  —  perhaps  out  of  spite.    His  vanity  was 
cokjssal,  —  riding  behind  four  white  horses  and  how- 
ini;  to  the  newsboys  and  shoeblacks,  when  posing  as 
a  hop>eless  presidential  candidate,  was  i„\  u  tly  his  role. 
He  was  generally  regarded  with  a  sort  of  curious  and  | 
asiused  wonder:  so  he  was  elected  governor  as  a  | 
kind  of  )o'-,f  by  KLpublir  ins  who  were  curious  to  see 
what  queer  things  he  would  do.    He  loved  a  row  1 
and  Wits  alwajrs  in  one,  and  made  rows  to  order  with  I 
the  politicians,  the  milit.irv  .inihoriiics.  .mrl  the  <  oiir'.s, 
and  died  in  a  row  with  his  publibher.    The  worst  > 
tlilni;  in  his  career  was  the  way  he  got  his  money.  | 
When  111-  \\.is  ;n  command  in   New  Orlcuis.  his 
brother  became  enormously  rich  in  trade  in  the  great  1 
products,  and  dying  left  it  all  to  Ben.   We  do  not 
*upp»j«c  he  himself  made  nii!ch  in  "spoons  "  and  the 
like:  but  his  brother  got  very  rich.    We  do  nut  hear 
that  Ben  has  left  any  of  his  millions  to  charity  or 
religion  or  education.    On  tlie  wliolc  in-  was  not  a 
pleasing  character,  although  it  is  said  he  could  he 
very  charming  when  he  tried.   It  seems  to  us  that  his 

great  defect  w.'is  his  lack  of  tin-   ni<ir,il  sense.  Men 

will  not  love  to  think  of  him,  as  they  will  of  Blaine 
aed  Brooks,  and  be  has  left  no  works  to  prabe 


NovKL  Law. —  In  the  November  number  of 
••  ILirper  *  M.i^azinc  "  is  a  tlcver  law  story  by  Rich- 
ard Harding  Davis,  entitled  -  The  Boy  Orator  of 
Zf  pata  City,"  io  which  the  scene  is  laid  in  Texas. 
Mr.  Davis  got  two  matteia  wrong.   In  the  district 


attorney's  speech  to  tlie  jury  he  scores  the  prisooer 
unmercifully  for  other  crime.*  notoriously  committed 
by  him.  This  line  of  address  would  not  be  tolerated 
in  Texas,  and  if  objected  toby  the  prisoner's  counsel, 
would  l>e  ground  for  a  new  trial.  Again,  in  Texas 
the  jury  '  assess  the  punishment"  in  all  criminal 
cases,  and  the  judge  has  nothing  to  do  with  it.  SO 
the  prisoner's .  touching  appeal  for  mercy  was  ad- 
tiressed  to  the  wrong  tribunal.  It  would  seem  quite 
worth  while  for  an  author  to  try  to  arrange  these  details 
correctly ;  but  many  authors,  like  Mr.  Davis,  know 
the  law  only  by  intuition. 


St  MMF.R  Law  .S(iri>nLs.  Sunimer  hw  schools 
are  a  new  invention,  and  arc  to  be  credited,  if  we 
are  correctly  informed,  to  the  venerable  Prof.  John 
B.  Minor,  of  the  l'ni\ersit\  of  \'t)£;inia.  the  author 
of  the  well-known  "Institutes."  This  untiring  gen- 
tleman, among  his  institutes,  runs  a  law  school  in  the 

summer  months,  at  wliich  lie  is  tl'.e  sole  instnirtnr,  , 
charging  a  fee  of  J.50.  It  has  been  stated  that  he  has 
two  hundred  pupils,  and  thus  he  rakes  in  the  snog 
Slim  of  sio.coo  for  the  h.ivintr  season,  when  most 
lawyers  are  loafing,  hunting,  fishing,  yachting,  playing 
cards,  and  drinking  springs-waters.  ,  We  are  not  in- 
formed wliethrr  he  suspends  instnirtion  on  the  Fourth 
of  July.  Perhaps  he  coi  descends  to  adopt  that  as 
his  vacation.  We  only  wonder  the  old  gentleman 
does  not  eng.ige  to  fill  a  pulpit  on  Sundays  in  his 
vicinity }  but  perhaps  he  crams  on  that  day  for  tlie 
labor  of  the  ensuing  six.  Probably  the  young  gentle- 
men i:el  their  monrv'*;  worth.  It  has  been  intimated 
to  us  that  the  Cornell  professors  contemplate  a  simi- 
tar course  at  Tthaca«  N.  Y..  next  summer.  This 
would  be  an  idea!  plat  e  to  study  law  in  the  warm 
weather,  and  tlte  students  would  be  sure  ui  cuinpctent 
.ind  varied  teaching.  Evening  law  schools,  which 
are  an  established  in<;Mtiition  in  the  City  of  New 
York,  have  thus  a  rival  \n  lite  art  of  "occupying  the 
time.^*  There  Is  also  one,  the  Spragae  Law  Scbool, 
at  Detroit,  which  IcicIil's  law  bv  rnrrespondeoce, 
and  is  a  very  flourishing  and  i>usy  institution. 


NOTB8  OF  CASES. 

A  Pkksidk.nt's  Tomb.  —  Having  considered  the 
case  of  Mary  Washington's  tomb,  we  are  at  leisure 
to  take'  up  that  of  President  Polk's  tomb.  This 
chief-magistrate  cannot  possibly  be  remembered  for 
anything  he  did. -^unless  it  was  to  defeat  Henry 
Clay.  -  but  only  for  the  acquirement  under  his  ad- 
ministration of  a  vast  area  of  territory  by  the  gov- 
ernment. Probably  feeling  the  danger  of  being 
forgotten,  be  provided  by  will  that  the  remains  o£ 


Digitized  by  Google 


142 


The  Green  Bag, 


himself  and  his  wife  should  be  interred  on  liis  iionie- 
stead  at  Nashville,  called  the  "  Polk  Place:  '  and  to  i 
prevent  the  place  from  ever  passing  into  the  hands  | 
of  strangers  to  his  blood,  he  devised  tliv  same  to  tl)e 
State  of  Tennessee  in  trust  to  permit  the  same  to  1 
be  occupied  by  the  nearest  of  kin  of  the  name  of  ! 
Polk,  deemed   worthy  and   proper,  or  in  default 
thert'of.  by  such  other  blorxl  relation  as  the  State 
may  designate,  such  occupint  to  keep  the  house, 
premises,  and  tomb  in  repair,  and  preserve  the  tomb 
intact.  The  Folk  family,  says  the  "  American  Lair 

Review,"  — 

"were  nie;in  civough  in  the  aggregate  tn  join  togciher  iiv 
a  suit  in  chancery  to  set  aside  his  will,  on  the  ground  that 
it  was  void  as  beinf  contrary  to  the  provision  of  the  Con- 
BtitDtion  of  Tennessee  a^inst  perpetuides.  The  names 
of  tlie-c  obscure  persons,  who  could  only  berotiir  famous 
through  this  act  of  unmitigated  littleness,  will  not  be 
printed  by  us.  Their  names  make  a  long  column  at 
the  head  of  a  bill  in  chancery.  They  claim  various  por- 
tions of  the  estate,  some  of  them  as  small  as  a  one  ihree- 
hundreii  and-tlnrtv -scvetitli  p.irt.  I'lio  infinitesinnal  mean- 
ness of  a  person  who  will  join  in  a  bill  in  diancery  to 
recover  a  one  three-himdred«nd'tUrt)NseveQ(h  pait  eC  the 
estate  of  a  deceased  President  of  the  United  States,  who 
disposed  uf  it  by  his  will  in  the  vain  hu|)e  of  being  able 
thereby  to  perpetuate  his  memory,  which  estate  cannot 
on  any  estimate  be  worth  more  than  fifty  thousand  dol- 
lars, and  wotttd  prohably  not  sell  for  half  thst  sum,  can 
be  imagined,  but  can  hardly  be  p.iralitlect.  N'f.  erthclcss 
the  court,  before  whom  this  suit  in  equity  was  heard,  found 
itself  obliged  to  administer  the  law." 

ChanceHor  Allison  has  set  uide  the  trust.  In  his 

opinion  lie  states  Um  clahns  of  the  reqiective  parties 

a.S  follows  :  — 

"  The  Folk  family,  descendants  of  the  testator's  brothers 
and  sisters,  maintain  by  their  bill  that  the  foregoing  de> 
vite  in  trust  to  the  Sute  of  Tennessee  is  void,  becaose : 

** (I )  The  State  of  Tennessee  has  no  power  to  accept  or 
execute  the  trust. 

"  (a)  The  trust  is  too  vague  and  uncertain.  There  ir>  no 
Standard,  nor  are  there  any  reliable  means,  whereby  such 
persons  as  the  testator  desires  to  enjoy  Polk  Place  can  be 
designated  or  ascertained. 

■'  \  \\  riu-  (li-\is<-  rrc.itcs  .1  perpctiiil  v  hv  tlic  ptMvision 
thai  the  trust  shall  be  kept  there,  and  kept  in  repair  for- 
ever, and  that  no  bnilding  shall  ever  be  erected  on  that 
spot. 

'•  (4)  It  establishes  a  perpetuity,  in  that  it  provides  that  ! 
Polk  Place  shall  be  held  by  the  State  in  trust  for  such 
penKms  of  the  house  of  Polk  as  may  be  designated  by  the  ^ 
State  from  time  to  time  forever,  and  thereby  make  said  ^ 
lands  innlirnnble  forever 

'■(S)  It  establishes  .i  hou^c  of  nobility,  and  secures, 
thrrvigh  the  instrtimc ni  il  tv  of  the  Sjatr.  to  a  saccesiion 
of  persons  related  in  blood,  privil^es  and  honors  incen- 
wstent  with  the  laws  of  the  State. 

"  i^i)  TIic  s.ilcl  tritti  !-,  personal  and  peciili.ii  I'l  t!ie 
Slate,  and  piamly  nut  committed  (or  its  execution  to  any  \ 


private  person ;  and  .is  tl.c  State  lannot  accept  and  OM- 
cuie  the  same,  it  caimot  be  executed  at  all. 
"  The  State  of  Tennessee  aiRrms  that  the  main  object 

of  the  tcstat.  ir  u.is  to  set  apart  a  small  lot  of  land  for  a 
tomb  for  h(ui>ill  and  wife,  a  charitable  use,  which  be 
had  ihf  aulhoritv  to  do;  and  that  the  other  m.iticrs  of  tbc 
devise  were  but  incidents  in  the  execution  of  this  purpO!»c, 
and  cannot  affect  the  lawftttness  of  his  principal  devise. 

"This  will  Mii'len  li\  the  testator  with  bis  own 

hand,  in  the  executive  inansrou  a!  Washington,  .it  a  time 
when  he  was  President  of  the  United  States,  lie  was  a 
lasryer  of  recognised  aUliqr,  had  filled  many  high  public 
offices  with  distinction,  and  reflected  great  honor  upon  his 
Stjic-  flis  will  w.i»  ivittic;»crl  bv  a  law  partner  and  a 
senator  in  (Joiigjt-ss.  and  n.imetl  as  executor  one  (»f  the 
jostioes  of  the  Supreme  Court  uf  the  United  States,  ft 
comes  to  us  with  the  impression  of  having  been  carefully 
thought  out  before  it  wa«  fortnally  put  down  and  pub- 
lishi-fl  ,is  his  List  tc->l.uTicnt.  ULi  i  iith  Iol;ii  Sti.iki.- -i  are 
made  a  bequest  to  establish  a  museum  at  Siraltord-u|>o>»- 
Avon  in  the  house  where  Shakespeare  was  bom.  The 
bequest  was  assailed  as  void,  because  it  established  a 
l>erpetuity.  When  the  case  reached  the  Court  of  Chancery 
Appeals,  the  Lord  Ch.nnccllor  said,  in  siib?.t.iiKc,  ih  it  the 
inclination  of  Englishmen  to  give  edect  to  everything  that 
contHbnted  to  tbie  honor  of  Shakespeare  was  so  strong 

that  it  w.t;  iicics.s.nrv  fr)i  the  jiKlfjCs  to  enttr  inrri  %  cuve- 
nant  not  to  violate  the  hxed  ruies  ot  law  established  for 
determining  perpetuities," 

The  Chaikcellor  considers  the  trust  violative  of 

the  law  against  pcrpt  tiiities,  as  it  was  not  for  public 

charity.    On  (his  !u-  observes;  — 

"  Mr.  Polk  has  made  no  reference  to  the  public  in  bis 
will ;  it  does  not  become  a  factor,  whether  we  consider 

the  will  as  .\  pri)\U'<>n  for  liii  fumilv.  nr  to  provide  a 
tomb,  or  to  citabli.sh  .1  Innd  to  keep  up  liic  lomb.  Every 
essential  feature  is  bounded  by  bis  own  interests,  nr  that 
of  his  family.,  lliose  interests  are  private ;  the  public  are 
not  concerned  in  them." 

And  he  concludes  .  — 

"  As  no  one  of  the  different  intentions  of  the  testator 
could  l»e  carried  out  wlthoot  maintaining  a  perijetuity.  the 
whole  will  must  Ix.-  set  aside  so  far  as  concerns  Polk 
Place,  and  that  propcrtv  tamed  over  to  his  heiis-at'law. 

Having  reached  this  res'.ilt  fnt  the  rcnsnns  r^ivrn  in  {he 
foregoing  opinion,  it  l»cconics  unnecessary  to  rtvicw  the 
Other  grounds  upon  which  the  heirs  have  placed  their 
right  of  action.  Although  the  judiciary  have  reached  this 
conclusion  by  an  adherence  to  well-eatabKshcd  precedents, 
the  other  dep.i; t  i  f  'i;^  uf  :ri  ■  ^i  ite  government,  il  i-  to  l>e 
hoped,  may  yet  find  some  waj  s  and  means  to  preserve  for 
all  the  peoiAc  of  Tennessee  the  tomb  of  her  illtistriona 
son." 

If  has  alw.Tvs  srcmct!  to  ns  a  pretty  hard  rttle  that 
one  cannot  provide  lor  ihc  permanent  preservatioo 
and  care  of  the  last  resting-place  of  himself  and  his 
family.  As  for  keeping  up  his  earthly  dwelling* 
house,  wc  have  no  sympathy  with  tiiat. 
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T^B  Color  Likk.  — A  cnrioos  c»e  upon  the 

'  coirr  line  "  is  Central  R:iilro:i(i.  etc  Co  r  .  Strick- 
hod.  in  the  Georgia  Supreme  Court,  in  which  it  was 
held  tbat  the  dami^s  of  a  passenger  wron^ully 
fip€l''-<!  from  ;i  r.iilrand  train  arc  not  to  be  enhanced 
ixouse  ot  the  employment  of  a  colored  train-hand  in 
tkf  **  booncing. "   The  court  sard ;  — 

"I(  cannot  be  deiticd  that  a  railroad  company,  01  ^ny 
Mkcr  pcnott,  has  the  right  to  employ  a  colored  Servant, 
and  waif  reqaiie  of  such  wnrant  the  pcffocineiice  of  all 
proper  dudes  which  fall  within  the  scope  of  his  employ- 
men.  To  establish  the  contrary  of  tiiis  proijosition  would 
iraii  (0  consequences  utterly  absurd  and  unrca-ionablc.  and 
woulil  result  in  emDcSS  trOttU*  and  tnconvcniencr.  This 
is  too  plain  for  ar^ment.  and  consequently  there  can  be 
no  wrong  or  impropriety  {n  the  employment  by  a  railroad 
lompanv  of  a  colottd  irain-Ii.ind  ;  jiui  it  is  equally  appar- 
ent thjt  thi«  tram-hand  may,  ii  necessary,  be  called  upon 
by  iht  conductor  tu  assist  in  ejecting  a  passenger  froOB 
the  min  who  has  no  right  to  be  upon  it.  If  the  passenger 
t*  fawfally  and  rightly  ejected,  he  certainly  would  have  no 
ciuse  of  action  ac  »iii»t  iho  C(jm|iany  merely  because  a  col- 
ored employe  assisted  in  putting  bim  off.    This  being 
frae.  the  wrongfat  ejection  of  a  peasenger  is  not  sggra- 

Tjted  by  the  fact  that  the  conductor  cn!le<l  upon  a  colored 
train-band  for  assistance  in  iiiakinj;  such  ejection.  .  .  . 
Hut  we  do  rule  distinctly  and  unequivocally  that  the  race 
question  is  not  property  involved  in  such  transactions, 
nd  tliat  it  is  unlawful  to  hold  a  railroad  company  liable 
for  grcntcr  iJAni.i;;cb  th.m  the  ammiiU  for  xvliich  if  wou'd 
lie  justly  lublc  were  the  croji'.oyc  aiding  in  the  expulsion 
u<  the  passenger  a  man  of  his  own  color.  In  our  opinion, 
tbereCore,  the  court  erred  in  refusing  to  charge  the  request 
contained  in  the  tenth  ground  of  the  motion.  £s|>ecially 
onder  the  circumstances  attending  the  trial  of  the  prcsLiit 
case  do  we  think  the  defendant  companv  was  cntiilcil  to 
have  the  jury  instructed  as  to  the  law  gov  einitig  its  lia- 
bility in  tliis  respecL  Conitsei  for  the  plaintiff  in  signing 
the  case  before  tlie  jury  had  insisted  that  his  dient  was 
entitled  to  greater  damages,  because  the  coiuluLtur  called 
open  a  'nigger'  employe  to  aid  in  pulling  him  off.  In 
fict,  the  'nigger*  did  not  touch  the  plaintiff;  but  the 
diarge  requested  was  specially  pertinent  in  view  of  the 
arguBient,  and  tlic  refusal  of  it  not  improbably  worked  a 
baidAip  on  the  macgtSKj!' 


Obiter  Mule.  —  In  Marshall  Dossett, 
Supreme  Court  of  Arkansas,  30  S.  W.  Kep'r,  Sio, 
the  court  ibui  stated  and  decided  the  case,  which 
was  leplevin  by  attoneys  at  law  for  a  mule : — 

"  All  attorney  who  had  agreed  to  defend  a  prisoner 
coafincd  in  jail,  for  a  stipulated  fee.  afterwards,  and  while 
^  leladoa  of  attorney  and  client  subsisted,  accepted  a 
promise  from  the  client  to  confer  upon  hlni  a  gratuitv.  iri 
the  form  of  a  moie.  in  case  the  attorney  succeeded  m 
icslofhig  hia  to  liberty.  Such  is  the  jealousy  with  which 
tte  Cemta  guard  transactions  between  attorney  and  client, 
ahile  that  relation  exists,  that  the  authorities  agree  that 
H  the  gMi  had  been  executed  by  delivery,  when  the 


ise  was  made  under  the  case  found,  the  client  oould  have 

revoki  i!  it  \V.  i k>  Att\'*,  §  ^64;  I  Ititv  ldw  Fraud*. 
265  ;  Ltcau  i.  .Salkc,  j  I'ort.  (Ala  )  115.  But  the  prom- 
ise to  make  the  gift  in  this  ca.sc  was  not  execute«i.  The 
promise  to  make  a  gift  of  chattels,  irrespective  of  the  rela- 
tion of  attorney  and  client,  conf^  no  title  or  right  of 
possession  to  the  property  i>roroised,  and  affords  no 
ground  for  a  remedy  against  the  proousor,  by  replevin  or 
oitwrwiae." 

The  latter  groand  was  clearly  stiflSdent,  and  the 

former  uas  obiter,  ^\'e  .ire  inclined  to  tl.Ink  that 
the  rritt.  if  executed,  would  have  been  revocable  on 
the  ground  titat  it  was  against  public  policy  not  to 
leave  the  prisoner  a  mule  on  which  to  get  out  of  the 
State. 


Roi-LiNr,  Hoop. —The  Supreme  Court  of  Wis- 
consin, in  Reed  v.  City  of  Madison,  53  N.  W.  Rep. 
547.  hold  that  a  child  injami  by  a  defect  in  a  side* 

wnlls  is  not  debarred  from  re(  ovei  \-  tterause  s!ie  u.is 
rolling  hoop  at  the  time.  This  was  put  on  the  ground 
that  she  is  notwitbstandtng  a  **  traveller."  The  court 
said:  — 

V 

"  A  person  passing  from  place  to  jilace  on  a  sidewalk  i-, 
a  traveller  thereon.  Me  is  going  somewhere,  it  makes 
no  difference  whether  it  is  for  business  or  for  pleasure,  or 
merely  to  gratify  an  idle  curiosity.  Chicago  v.  Keefe. 
114  III.  232.  It  is  not  unlawful,  wrong,  or  negligent  for 
children  to  play  on  the  sidewalk.  McG.irrv  l  i.ntnis. 
63  N.  V.  104;  s.  c  30  Am.  Rep.  51a  The  plaintiff  was 
travelling  on  the  udemlk  to  go  to  a  certain  |daoe  to  meet 
her  playm.ites,  and  while  so  travelling  she  followed  her 
hoop,  which  she  guided  before  her  .  The  hoop  accelerated 
her  travelling,  and  made  it  a  plea.'-iire.  The  <<  ^iL/^itig  and 
guiding  tier  hoop  did  not  make  her  any  the  less  a  traveller. 
She  did  not  stop  to  play  with  her  hoop  on  the  iddewalk, 
anri  the  pl.iving  with  her  honpi  t'M  n.  it  divert  her  from  going 
straight  on  toward  her  licstiiialiun.  ijiic  vva.s  a  '  traveller* 
in  the  strictest  sense  of  the  word.  The  rolling  of  her  boop 
before  her  was  not  per  u  negligence ;  but  the  jury  may 
outsider  that  fact  on  the  question,  and  as  to  whether  it 
contributed  to  produce  the  injury.  Sutton  v.  Wauwatosa, 
29  Wis.  21  ;  s  c.  9  Am.  kcp.  534;  Kunz  v.  City  of  Troy, 
104  N.  Y.  344  ;  s.  c.  58  Am.  Rep.  508.  See  other  cases 
cited  in  appellant's  brief.  Every  case  nntt  be  decided  on 
its  own  facts.  We  hold  only  that  in  this  ease  the  rolling 
of  the  hon])  was  not  incon>i-(e  it  with  th.c  plaiiuilT  i)c!iig 
at  the  same  time  a  traveller  on  the  sidew.ilk.  It  i»  natural 
for  a  child  to  play,  early  and  late,  at  home  and  abraad, 
going  aiwl  coming,  and  everywhere.  Because  it  plays  on 
its  travels  on  the  sidewalk  it  .ihould  not  be  declared  an 
outlaw,  or  excluded  from  the  usual  remedies  nf  the  law. 
This  seems  to  be  a  very  plain  case,  both  by  reason  and 
authority,  that  this  little  girl  was  a  traveller  on  the  walk 
when  injured  Iqr  reason  of  its  defective  CDndition." 

U'hetiier  this  would  apply  'f  tlie  tliilJ  had  l>een 
injured  al  a  game  of  tag,  or  while  selling  newspapers, 
might  be  doubtful.  How  would  it  have  been  held  if 
she  had  been  skipping  rope  ? 
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Sunday  Odservanck.  —  Two  recent  cases  on 
tflis  point  are  of  interest  The  Nebraska  Supreme 
Court,  in  State  v.  O'Roork,  46  Albany  Law  Journal, 
534,  hold  that  playing  ball  on  Sunday  is  ••  siwrting." 
rendering  the  player  liable  to  punishment  under  the 
statute.  Chief-Justice  Maxwell  preached  an  excel- 
lent sermon  on  Sunday  observance,  adorned  with 
much  historical  learning,  and  with  some  eloquent 
pniie  of  the  teachings  of  Christ,  which  is  none  the 
less  good  because  obiter.  Tlic  only  question  was  1 
whether  ball-playing  is  "sporting;"  and  that  was 
easily  solved  in  the  affonative.  We  oohiimmI  the 
qploion  to  the  perusal  of  our  readers,  for  it  it  aeiui- 


ble  and  healthful,  and  its  inculcations  are  much 
needed  in  these  days,  and  might  well  be  pondered 
in  Brooklyn,  "city  of  churches"  and  of  Sunday 
ball-playing.  The  other  case,  Commonwealth  z>. 
Matthews.  Pennsylvania  Supreme  Court,  holds  that 
selling  newspapers  00  Sunday  is  not  a  work  of 
*' necessity  or  charity."  We  think  the  Chief-Justice 
is  sounder  in  this  view  than  in  his  views  of  "  treason." 
A  Sunday  newspaper  is  not  necessary,  although  very 
I  convenient;  it  is  rather  a  luzurv.  like  ice-cream  and 
cigars.  One  thing  is  cert»n. — the  bawling  of  news- 
boys on  Sunday  near  churches  during  service  is  a 
ciyiikg  Dttisance.  and  ihoukl  be  choked  off. 
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Cofninaniciitions  in  regard  to  tbe  eontei^  ol  flw  Magazine  should  be  addressed  to  the  Editor, 
Horace  W.  Fuller*  15^  Beacon  Street*  Boiton,  Mu». 


7if  Editor  will  be  glad  to  >-,-iti','{  contributions  nf 
artit/ts  of  moderate  length  upon  subjects  of 
inUrgst  t»  the  pr^tssioHS  ais»  tmyAimg  fm  Ut« 
u'<iv  of  legal  oMiifiiHia  wr  mri^itits,  fatttki, 
OHtidotes,  tic. 

THE  ORBBM  BAa 

A  PHILADELPHIA  lawyer  is  mponrible  for 
■**   the  foUowiitg:  — 

Eiiitr  o/tke  «  Gnm  Bag  '* : 

Ibc  f.iIIowlTi^  lines  tell  of  an  actual  experience  of 
mine  io  my  practice.  Owing  to  something  that  oc- 
curred I  wrote  my  client,  a  German,  to  bring  his  wife 
to  my  office  It  transpired  that  lie  hail  no  wife;  and 
vhCD  be  came  be  really  asked  me  ii  it  would  be 
aeeessary  for  him  to  get  married. 

Sttw  ki.t   fViiy  out. 

Ach  I  Vot  is  dia  ?  Oh,.mine  Gott, 
I  visli  dot  my  proberty 
Va$  gone  to  poL 

Mine  liar  says  I  nntt  bring 

•         My  vifc  down  to  his  office 
To  liiga  sonicding. 

Und  says,  also,  dot  he  von't 
Go  furtcr  mit  dc  matter, 
If  I  yiut  don't. 

Veil,  now,  dot  makeii  me  feel  sacL 
I  have  n't  got  me  no  vife. 
Und  never  bacL 
But  vaite;  hat  I  have  it  now. 

Dot  dcre  sale  vill  not  bust  for 
Vant  of  a  frou. 
I  'II  «plice  mit  a  gal,  und  T  don't  care  who, 
Dot  uic  of  nvine  proberty  must  go  trnu. 

Yours  truly, 


Brooklyn,  N.  Y.,  Feb.  18,  1893. 

Editor  of  the  "  Green  Hag  ' : 

Dear  Sir,  —  I  notice  in  your  i  L-Uruary  number  of 
the  "Green  Hag."  on  page  102,  you  state  tli  it  at 
the  time  of  his  death  General  Butler  was  the  only 
surviving  Volunteer  General  officer  who  had  served 
in  the  war." 

In  this  yoti  made  an  error,  for  there  are  many  Vol- 
unteer General  officers  who  served  in  tlie  war  alive 
toHby,  and  bofie  to  be  alive  a  good  many  yeara 
hence. 

To  make  a  rough  estimate,  I  should  judge  there 
are  at  least  from  fifty  to  one  hundred  snch. 

In  this  city  there  are  now.  to  my  knowledge,  the 
following :  Tracy  (Secretary  of  Navy),  Catlin,  Fowler, 
Molineux,  CuOen,  Woodford.  Pratt,  and  others  I  can- 
not now  name.  Generals  Slocum  and  Howard  were 
volunteers,  but  were  educated  at  West  Point. 

In  New  York  City  I  could  also  mention  some  names; 
but  I  have  stated  enouigh  to  call  attention  to  the 
error. 

A  Reader. 


Wr  are  indebted  to  a  Brooklyn  subscriber  for 
the  following  correction  of  nn  error  in  our  obituary 
notice  of  Benjamin  l- .  Butler  :  — 
19 


LEQAU  ANTIQUITIES. 

The  "  Mas^iK  iiiis(  fis  Centinel"  in  .April,  t;???^. 
calls  attention  to  the  following  law  of  the  town  of 
Boston :  — 

To  prevent  F.Xf:>f  niJ  t'tin  Expense  in  Afonrninc, 

It  Is  Hereby  Ordered,  Thatin  future  no  scarfs, 
slovea  or  rings  shall  be  given  at  any  funeral  in  this 

town,  nor  shall  any  wine,  mm,  or  other  spirituous 
liquor,  he  allowed  or  given  at,  or  immediately  before 
or  after,  any  funeral  In  this  town,  under  pain  that  the 
person  or  persons  i^niriir.  allowing;;  nr  ordering  the 
same  shall  respectively  forfeit  and  pay  tlie  sum  ot 
twenty  shillings  for  each  oflTence.  A  nii  it  is  further 
ctdrnd,  Thnt  wh.itpver  m.ile  person  sh.ill  ;ip|>-ai  oi 
walk  in  the  procession  of  any  funeral  in  this  town 
with  any  new  mourning  or  new  black  or  other  new 
mourning  Coat  or  waistcoa?.  or  witli  any  other  new 
bl.ick  apparel,  save  and  e.xcept  a  black  crape  around 
one  arm,  or  shall  afterward  on  aTOOont  of  tbe  de- 
ccn<^c  of  any  relation,  r^r  other  per^son  nr  jicrsDn'-, 
put  on  and  wear  any  other  mourning  than  such  piece 
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of  black  crape  around  one  arm,  shall  forfeit  and  pay 
the  sum  of  luftnty  shillings  for  every  day  he  shall 
put  on  and  wear  or  appear  in  tl)e  same.  Axu  no 
female,  of  whatsoever  degree,  shall  put  on,  wear  Or  ap- 
pear at  any  funeral  in  this  town,  in  any  other  mourn- 
ing or  new  black  clothes  whatever,  other  than  a  black 
hat  or  bonnet,  black  gloves,  black  ribbon*  and  a 
black  fan,  on  pain  to  forfeit  and  pay  the  sum  of 
twenty  skill  in j^s ;  and  also  forfeit  and  pay  a  like  sum 
of  twenty  shillings  for  every  day  «he  Shall  at  anj 
time  at,  or  after  such  funeral,  put  on  wear  or  appear 
in  such  new  black  clothes,  as  or  for  mourning,  other 
than  black  hat.  bonnet,  black  gtovea,  black  ribbons 
and  a  black  fan  as  aforesaid. 


FACETIiB. 

TkiE  foDoaring  tt  a  tnie  copy  of  an  affidavit  to 

obtain  a  warrant  before  a  justice  of  the  peace  in 
a  certain  county  in  western  North  Carolina.  The 

names  alone  are  <  hatij^ed. 

State  of  North  Carouma,  1  Justices  Conrt, 

 COtfimr.      f  Before  —  —  — 

John  Smith  being  duly  sworn  deposes  and  says 

that  at  and  in  said  eoiitity  ant!  in  Town- 
ship Tom  Joues  and  Will  Brown  c^id  feloniously  and 
willfully  gether  my  Sund  Jack  ind  toted  him  to  the 
River  and  fbrode  him  in  and  cursed  Iiim  and  told  him 
dam  him  to  waid  contrary  to  law  and  against  the 
peace  and  dignity  (tf  the  State. 
Sworn  to  &  (Signed) 
subscribed  before  me,  &c^  John  Smith. 
G.  W.  H.,  J.  P. 

A  warrant  was  issued,  the  parties  were  arraigned 
before  the  magistrate  and  bound  over.    It  is 

needless  to  say  that  the  prosecuting  of!i<  iai  was 
puziled  as  to  how  to  draw  his  hill ;  but  finally  he 
decided  upon  a  bill  for  an  assault.  i  lic  grand 
jury  failed  to  find  a  trae  bill,  and  the  parties  were 
dischaiged. 


The  lawyer  and  the  tailor  are  alike  in  one  re- 
spect.—  they  both  spend  a  great  deal  of  time  in 
pressing  suits. 

A  COLORED  attorney  practising  in  a  court  not  a 
thoiuand  miles  from  Richmond,  Va.,  animadvert- 
ing very  strongly  upon  the  testimony  of  an  adverse 
witness,  used  the  following  somewhat  remarkable 
language  •  — 


Gentermens  ob  de  Jury,  yo  dun  heard  alt  dat 
bal-hade<l  conterband  dun  >.aii!.  But,  gentcnncn*;, 
he  didn'  tell  de  trufe.  Ef  he  had  er  been  swore 
lak  he  would  er  ben  swore  thirty  yeahs  ago,  ef  he 
had  er  ben  tole  that  nnless'n  he  tote  de  trufe  his 
ears  wonlil  cr  ben  cut  off  smack  tip  ter  his  hade, 
he  would  er  tol  dc  trufe.  But  stidder  doin'  dat 
he  kini  besh  an  ftegeidis  ^s  Jury  gin  de  prisner  at 
de  boh,  dat  po'  ignimtt  dtscompoaed,  and  eluded 
man." 


Some  years  ago,  says  a  Milwaukee  pai>cr, 
Epbraim  Manner  tried  a  case  in  the  Circuit  Court 

for  an  old  Irishman.  The  suit  was  against  the 
brother  of  Mr.  Mariners  client  It  was  fought 
billeriy,  and  there  was  a  great  deal  of  feeluig  dis- 
played during  the  course  of  the  trial,  as  there  al- 
ways is  when  relatives  get  to  fightint^  eac  h  other. 
Mr.  .Mariner  won  the  case.  His  client  was  in  a 
state  of  exultation.  He  thanked  the  lawyer  again 
and  again.  When  he  reached  the  south  door  of 
the  court-house,  he  paused  before  going  down  the 
steps,  and,  slapping  his  lawyer  a  vigorous  blow  on 
the  lack,  he  said,  — 

*'  We  bale  them,  didn't  we.  Mister  Mariner?  " 

"  Yes,  .-\ndrew,  it  came  out  as  I  said  it  tvould,'^ 
said  Mr.  Mariner,  quietly. 

Mister  Mariner,"  said  the  old  nun,  his  voice 
trembling  with  emotion^  "  yon 're  a  gentleman  — 
in  disguise.'' 


Thk  iaie  Judge  Thomas  J.  Dcvine,  of  ban  .-Vn- 
tonio,  Texas,  was  defending  a  case  brought  by  a 

noted  money-lender,  whom  we  will  call  Paul 
Steiner.  against  a  Texas  cowboy,  whom  we  will 
I  call  liill  Brown.  Col.  Mac.  Anderson  was  for 
the  plaintiff. 

The  note  bore  interest  at  the  usual  rate  in  those 
days  of  five  per  cent  per  month,  and  provided  for 
ten  per  cent  attorney's  fees. 

In  the  course  of  his  remarks  to  the  jury,  Jttdge 
Devinc  grew  elociucnt,  an»l  said,  — 

"  CJendcmen  of  the  jury,  I'aul  Steiner.  like  his 
great  prototype,  Shylock,  demands  his  *  pound  of 
flesh,'  etc.,  etc."  In  reply,  Mac  Anderson,  who 
knew  more  .ilxjut  the  cattle-trade  than  he  dil 
about  Sh.ikspe.ire,  became  tpntc  sarcastic  and  in 
clcKjuent  tones  said  to  the  jury,  — 

"Gentlemen  of  the  jury,  Judge  Devine  says 
that  my  client  vanis  a  pound  of  flesh,  but  what 
does  Bill  Brown  want?    He  wants  meat,  blood, 
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hair,  hide,  horas,  hoofs,  and  ail."  The  jury  gave 
the  plaintiff  his  pound  of  flesh. 


Although  the  Canadian  Bar  incline  to  ape  in 
court  the  heavy  decoram  of  their  Enf^iah  brethren, 

they  arc  sometimes  guil!v  cf  the  rrimc  of  joking 
among  themselves,  as  the  following  incident  eslab- 
Ushei  beyond  peradventure :  — 

Doring  the  recent  trial  of  the  Rtdeau  Canal  Case 
fSiarks"  Hcin  r.  The  Queon)  before  Mr.  Justice 
lijriiiige  in  the  Exchequer  Court  at  Oiuwa,  a 
professioual  wag  remarked  10  a  brother  lawyer  that 
''Hus  Sparlcs  matterseems  to  have  emitted  some 
burning  questions."  "  Yes,"  was  the  prompt  rcplv  ; 
•  the  case  deseives  to  be  placed  among  the  Hew- 


NOTES. 

Iv  ^finT1Csot.l  justices  of  the  peace  are  required  ; 
to  report  ail  criminal  actions  commenced  before  j 
them  to  the  county  attorneys  of  their  respective 

counties.  The  following  arc  reports  of  justices  of 
the  pence  to  the  County  Attorney  oi  Olmslcd 

Count)'  for  the  year  1892  :  — 

I  am  happy  to  inform  you  that  since  my  appoint- 
mem  as  Justice  of  the  Peace  of  have  had 

ntithcr  .1  criminal  or  a  (.ivil  suit,  .ind  .im  in  liopcs 
(hat  ih«  same  rash  of  business  will  continue  through 
the  term,  as  It  is  a  elass  of  business  that  I  disliice,  as 
1  am  not  qualified,  ncitlur  .\m  I  compctetit.  Pr.irti- 
cal  experience  teaches  me  of  this  fact ;  for  instance, 
I  officiated  two  years  as  justice.  In  that  time  I  is- 
jutd  two  summons,  got  sued  three  umc%  myself, 
married  two  couple,  and  neither  of  them  .stuck. 
Respectfully, 

 ,  J.  P. 

State  of  Miknksota  I 

CousTV-  or  Olmsted.  )  I 

At  a  Justice's  court,  held  at  tny  office  in  said  I 

County,  before  me,  .  ^  i  isticc  of  the  peace 
in  aad  ior  said  county,  for  the  trial  of  ,  for 
the  offence  herdnaiker  stilted^  the  said 
*a$  convicted  of  having  on  the  4tli  il  '>  DecLnilu  r, 
A.0. 1892,  at  Kalmar.  in  said  county,  did  feloneuusly 
take  a  halter  off  from  a  horse  at  night,  in  the  stable 
of  &  belonijing  too  the  said  —  &  make  oflf 
with  the  said  halter,  and  upon  such  conviction,  the 
said  wut  did  adjudge  and  determine  that  the  said 
 should  pay  a  fine  of  three  dtdlars  ($3)  and  ; 


cost,  said  cost  amounted  to  I6.7Z,  and  the  said  fine 
has  been  jiaid  to  me. 

Given  under  my  lund,  this  6th  day  of  January, 
A.u.  1893. 

Justice  of  the  Peace. 


Tm:  "  Reron=;trnction "  Constifntion  of  1868 
abolished  the  dittercnt  lorius  of  action  in  the  old 
North  State,  and  reduced  them  all  to  one ;  but 
'*  befoah  the  wah"  it  was  the  easy  praciice  of 
counsel  to  hrini,'  c.t^c;  to  an  issue  by  a  mere  mem« 
orandum  entered  011  tiie  docket.  Miss  Margaret 
Patterson,  of  Cumberland  County,  was  an  elderly 
maiden  lady  of  means,  wlio  found  orcnsion  to 
bring  npainst  William  McKay  an  action  of  trespass 
on  tlie  case.  Mclvay's  counsel  was  a  certain  wag- 
gish Mr.  Winslow,  who  observed,  on  looking  over 
tlie  .ippcarance  dorket  at  the  opening;  of  term, 
that  plaintiflPs  attorney,  Mr.  Troy,  had  not  entered 
the  usual  memorandum.  He  thereupon  entered 
defendant's  appearance^  and  wrote  this  eflusion 
upon  the  docket :  — 

•'  Billy  McKay,  for  his  satisfaction, 
Denuuids  of  Miu  Margaret  the  cause  of  her  action. 
And  warns  to  know  why,  in  tliis  paUic  place, 
She  has  undertaken  to  sue  him  In  esse." 

When  Mr.  Troy  discovered  this  demand  for  a 
bill  of  particulars,  he  wrote  beneath  it  as  follows : 

"  Mi»s  Marg.nrct  replies  with  a  kind  of  a  snigger  : 
'  Why,  Biliy,  you  know  you  converted  my  nigger,— > 
Converted  hin,  not  to  the-God  of  the  sinner, 
Hut  converted  to  cash,  — and  you  arc  the  winner; 
So,  having  received,  and  failed  to  pay  over, 
You  therefore  are  sued  in  an  actioa  of  Trover.' " 


In  a  recent  case  in  Massachusetts  the  evidence 

showed  that  a  younc?  gentleman  of  twenty  and  "a 
maid  of  seventeen  "  summers  went  to  ride  together 
in  a  buggy.  "Their  hoise  took  flight,  ran  with 
them,  and  was  stopped  by  turning  into  a  yard,  and 
n^ninst  n  \mn  belonging  to  a  clergyman  le;;nlly 
qualified  to  solemnize  marriages  "  (a  fact  of  which 
the  horse,  from  his  condnct,  must  be  presumed  to 
have  l)ecn  cogniiant).  The  gentleman  said  casu- 
ally, like  Mr.  Wcmmick  in  "  Great  Expectations," 
This  would  he  a  good  time  to  be  married  ; and 
the  lady  readily  assenting,  it  was  done.  It  is  need- 
less, perhaps,  to  at!d  that  proceedings  for  a  divorce 
were  tlie  natural  and  early  result 
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In  Missouri  the  right  of  a  husband  to  the  pre- 

siimption  of  Iwing  head  of  the  famttjr"  was  sus- 
taincfl  in  Whitclit-ad  Tripp,  67  Mo.  415,  where, 
under  the  homestead  law,  a  man  wa;»  so  held, 
though  his  wife  had  deserted  him  and  was  living 
ill  another  Stale  with  another  tnan,  and  he  wa» 
living  in  iniprnr>fr  relations  with  another  woman  ; 
**  for,"  say  the  court,  "  the  domicile  of  the  iius- 
band  drew  after  it  that  of  the  wife."  In  England, 
however,  where  a  testator  bequeathed  ^500  to  his 
•■  dear  wife  (Caroline  the  court  held  that  this  did 
not  belong  to  liis  wife  (wlw  was  named  Maria),  but 
to  a  woman  named  Caroline,  who  was  living  with 
him  as  bis  mistress  ;  and  "  dear  wife  "  was  rejected 
as  surplusage ;  "  for  how,"  said  IJaron  Maule, 
'*  could  she  Lie  dear  to  him,  when  he  would  not 
live  with  her?  '*  We  cannot  say»  unless  to  suggest 
that  |)€rhaps  she  might  have  been  regarded  as 
"  lost  to  sight,  to  memory  dear." 

Some  months  ago  we  drew  attention  to  the  sor- 
rows of  district  judges  who  luve  to  peruse  a  mass 
of  very  bad  handwriting.  One  such  sordy  tried 
officer  tells  us  that  he  was  perusing  the  testimonials 
of  an  applicant,  and  he  came  upon  one  which  said, 
"  He  is  a  scamp  and  lazy  character."  This  seemed 
too  good  to  be  true,  and  on  reference  to  the  drawer 
it  was  foftnt!  to  be.  "Tic  is  an  exemplary  char- 
acter." Really,  some  men  in  this  cotmtry  seem  to 
be  of  the  opinion  which  Hamlet  held  in  his  youth- 
ful days :  *'  I  once  did  hold  it,  as  our  statiaia  do,  a 
baseness  to  write  fair."     Imlian  Jurist. 


In  a  paper  on  "  County  T.iils  as  Reformatory 
Institutions,"  Mr.  Edward  B.  Merrill,  of  New 
York,  tells  of  a  jail  in  that  State,  upon  the  outer 
walls  of  which  "  is  an  inscription,  cut  in  stone,  in- 
forming  the  curious  passer-by,  with  n  finer  regard 
to  the  customary  game  played  in  the  neighboring 
tavern  than  to  the  strict  demands  of  a  conect 
Latin  version,  that  it  was  '  Erected  Anno  D»mino 

The  vacancy  on  the  bench  of  the  Supreme 

Court  of  Canada,  caused  by  the  death  of  the  late 
Chief-Justice,  Sir  Wm.  J.  Ritchie,  has  been  filled 
by  the  appointment  of  Robert  Scdgewick,  Q.  C, 
the  late  deputy  minister  of  justice.  Judge  Sedge- 
wick  was  born  in  Scotland  in  1848,  ami  came  to 
Canada  with  his  i>areiiis  in  the  following  year.  He 


was  educated  at  Halifiu,  N.  S.,  and  was  called  to 

the  bar  in  1873.  Previously  to  his  appointment 
as  deputy  minister  in  1888,  he  practised  his  pro- 
fession at  Halifax.  His  early  elevation  to  liie 
bench  is  regarded  as  a  fitting  tribute  to  his  emi* 
nent  ptofiessional  attainments. 


The  only  case  on  record  of  a  hwyer  building  an 

ark  occurred  in  1340.  At  that  time  Blaise  D'.Au- 
I  riol.  a  professor  nf  tlir  canon  law  of  roulouse,  be- 
came so  terrified  at  the  prediction  of  a  deluge  by 
a  pretended  prophet  at  that  time,  that  he  actually 
had  a  big  ark  constructed,  in  which,  like  Noah,  he 
hojH'd  to  escape.  But  no  flooil  camp.  He  died 
soon  atter,  and  was  henceforth  spoken  of  as  an 
Ark-angeL 


Itecent  Sxati^jsr. 

Ilnv.  Toirs'  Sriiot  nn  p.  a  member  of  the  Su- 
preme Court  of  Illinois,  died  on  February  13. 

He  was  bom  in  Marshall  County.  III.,  in  1834. 
His  father,  Thomas  Scholficld,  was  of  Pennsyl- 
vania Quaker  stock,  though  born  in  Virginia,  and 
came  to  Illinois  in  1830.  The  wife  of  Thomas 
Scholfield  was  a  Flood,  and  came  from  Mus- 
I  kingum  County,  Ohia  Their  son  worked  on  the 
I  farm  and  went  to  countr%'  school  until  he  was 
sixteen,  when  his  mother  died. 

He  then  went  U>  live  with  his  uncle,  Jacob  An- 
derson, at  Martinsville,  also  going  to  school  tlien-. 
The  olil  national  road  to  ?t.  I.onis  r.in  lhroi:f;li 
Martinsville,  and  Anderson  kept  a  tavern  and 
Stable.  In  this  stable  young  Scholfield  worked  two 
years  for  his  board,  rli.thint^,  and  schooling.  He 
.  wa«  a  sttidions  tiov.  and  k<  [jt  several  liooks  in  the 
loft  ol  the  turn,  n  i)eing  his  ambition  to  Ix'come  a 
lawyer.  Judge  Scholfield  used  to  tell  how  he  once 
took  a  stable-tip  from  a  man  who  afterward  came 
before  him  to  arpte  an  iiTi|>ortant  ca«:e  in  the  Sti 
l)reme  Court  ot  liiinois.  From  the  stage  barn 
young  ScholfieM  went  to  Marshall,  and  entered  an 
aca<lemy  kept  by  a  Congregatlctn.il  nilnisti-r  named 
.Adams.  To  sujiport  himself  while  in  school  he  did 
chores  and  odd  jobs  nights  and  mornings  for 
Sheriff  Thomas  Handy. 

It  is  said  he  never  spent  an  idle  hour  in  those 
days,  joining  the  youngsteni  of  his  age  only  in 
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games  oi  ball  or  other  alhleiic  sports,  and  reiurn- 
ing  immediately  to  his  books.  From  1851  to  1854 
h?  taught  a  district  school,  continuing  his  Studies 
incessantly,  and  then  enteriii^f  the  T^Miisville  law 
schoi^l,  ubtaining  the  money  lor  tins  purpose  by 
selling  hb  interest  in  a  small  piece  of  Imid  left  him 
by  his  uncle  Jacob.  Graduating  from  the  law 
school  aftf  r  n  two  years'  course,  he  returned  to 
XIaishaii,  was  admitted  to  the  bar,  and  in  18561 
when  only  twenty-two  years  old,  was  elected  State's 
•Attorney  for  the  fourth  judicial  circuit. 

In  iJi6o  he  was  elected  to  the  I,t-i\lattire  o< 
Illinois.  All  this  time  he  kept  up  a  moderately 
laige  biit  constantly  increasing  law  practice  in  five 
'<r  iix  counties.  In  1869  he  was  elected  uithont 
opposition  to  represent  the  counties  of  Clark  and 
Cumberland  in  the  Constitutional  Convention.  In 
1S70  he  was  appointed  general  solicitor  fw  Illinois 
>>i  the  Vandalia  Railroad,  a  place  which  he  rcsifjned 
three  years  later  to  go  on  the  Supreme  Bench.  In 
1879  judge  SchoUield  was  re-elected  without  op- 
po-vition,  Republicans  as  well  as  Democrats  cast- 
!  1^  their  voles  for  him.   He  was  ^gp*"  elected  in 


CONTim  or  tHB  FBHtUAKV  MAO^SIMBt. 


Religious  Thought  in  Japan,  Kinza  M.  Hlr.ii  ;  The 
New  Education  and  Character,  I'ruf.  Joseph  K 
Bachaoan;  A  Defence  of  Shakespeare,  Dr.  W  J. 

Rol/e;  lT.>;)ortinn.il  Reprcsent.iiion,  \V.  D.  Mc- 
Oackan  ;  The  New  Old  Tesument,  Rabbi  Solomon 
Scbiodler;  The  Power  and  Value  of  Money,  Rev.  M. 
f.  Saiaoe;  Women  WaKe-K.irners,  H..  HelenCamp* 
The  Miuority,  Gottfnd  E.  Huct. 

The  At  Italic. 

Kaskaskia,  II.,  .Mary  Hartwell  C.itlu  rwood  ; 
'ic^i:*  and  Reading  in  Iceland,  William  E.  .Mead; 
PeBetofje',  English  Experiences.  II..  Kate  Douglas 

rnrlcr  the   F.ir  West   Crccnwood  Tree. 
J*"»e  H.  Wall;  English  Cambridge  in  Winter,  Al- 
^«C-Hyde;  The  Feudal  Chiefs  of  Acadia,  ill., 
mncis  Parkman  ;  Count  Rumford.  Gc^r-e  K.  Kljs; 
•J^^-^"-  Randall's  Confession,  Margaret  C.  Graham; 
J^f  Courage  of  a  Soldfer,  S.  R.  Elliott;  White 
>loant.iin  ForeM^  in  Peril,  Juhus  \\  \V,,rJ  ;  Sh.ike- 
aod  Copyrights,  Horace   Davis;  Thomas 
^nms  Parsons,  Richard  Hovej;  EngUsb  Catbe- 


The  Century. 

An  Embassy  to  Provence.  I.  <illustr,itc(K  Thocnas 
A.  Janvier;  IJ.ilcony  Stories.  I..  11.  f i'lti^tntcfi), 
Grace  King;  Sweet  lieils  out  of  Tune,  IV.  (illus- 
trated), Mrs.  burton  Harrison;  Str.iy  Leavi-s  from  a 
Wh.ilemnn"s  Lo't  iillus;r.i'ed».  James  T.  Brown: 
Fr.uii  I.isrt,  Camille  S.iiiu-.Saens;  Benefits  For'.;ot. 
III.,  W.ilcott  Ralestier ;  The  Voice  of  Tennyson, 
Ht'i  ry  ^^ln  Dyke;  An  Art  l!ti;>ettis  in  Tnrker (illus- 
trateil).  John  P.  Peters;  Goli.uli.  1  huiiu-.  li.uley  Al- 
drich;  The  Co.smfipolis  C  ity  Club,  1 1.,  Washiniiton 
Gladden,  Life  in  the  M.il.iy  Pimuh^mI.u  Ti>1im  ['.lirlie . 
Leaves  from  the  Autoi)iography  ot  ^aixini,  Tom- 
masao  Salvini ;  A  Voice  for  Rtisstar  Pierr^  Botbtne. 

The  Cosmopolitan. 

.Monte  Carlo  (illu.strated).  H.  C.  Farnham;  The 
Beet  %*i,pix  Industry  (illustrated),  S.  Adams: 
Toki  Murala  (illustrated).  Sewall  Read;  Oriental 
Rugs  (illustra!eti),  H.  (i.  W.  Benjamin ;  James  G. 
Blaine,  T.  C.  Crawford;  The  Evolution  of  Naval 
Construction.  S.  Eardly-Wilmot ;  June.  t9Q3.  Julian 
Hawthorne;  Democracy  and  the  .Mother  Tongue, 
John  C.  Adams  ;  The  Atchison,  Topeka,  and  Santa 
Railway  System  (illustrated),  Charles  S.  deed} 
A  Traveller  from  Altruria,  William  D.  Howells; 
Lord  Beaconsfteld  (illusirated).  Adam  Badeau. 

The  Forum 

Tariff  Reform,  Retrospective  and  Prospective, 
David  A.  Wells  :  The  Art  of  Wntlni^  History,  W.  E 

H.  Lccky;  .Medicine  .is  a  Career,  Dr.  r  S.  !'jil!in^> 
Emotional  Tension  and  the  .Modern  Novel,  F.  Marion 
Crawford ;  How  to  Prevent  the  Cominif  of  Cholera, 
Sir  Spencer  Wells ;  The  Public  School';  of  i;nst<in. 
Dr.  J.  M.  R»ce ;  The  Future  o£  Poetry,  Charles  L. 
Moore;  How  to  Solve  the  Housekeeping  Problem, 
Frances  M.  AI>bott:  linmineni  I^.m^i  r  from  the  .Sil- 
ver-Purchase Act,  Cieorge  Fred  Williams;  Negro 
SnfFrage  a  Failure:  Shall  We  Abolish  It?  John  C 
Wyckliffe :  A  Practical  Remedy  for  the  Evils  of  In> 
migration.  Custav  H.  Schwab. 

Harper's 

TweU'lli  Night  (Ulustrated)  Edwin  A.  Abln-y; 
Whiltier  (illustrated),  Annie  Fields;  New  Orlean.s, 
Our  Siiutlu  i  !i  Capit  il  (inustratcd),  Julian  Ralph  ;  The 
Rcluj^ees,  i'art  II.,  .\.  Conan  Doyle;  Bristol  in  the 
Timeof  Cabot  (illustrated).  John  B.  Shipley:  Horace 
Chase,  a  novel,  11.,  Constance  Fcnimorc  m  ]><  n ; 
Rccolleclions  of  George  William  Curtis  (illublralcdj, 
John  W.  Chadwick;  Lide,  a  story,  Rolicrt  C.  V. 
Meyers;  Tio  Juan,  a  story,  Maurice  Kingsley. 

Lippincott's 

The  First  Flight,  Julian  Gordon ;  Men  who 
Relgn^ed :  fiamett.  Greeley,  Raymond,  Prentice,  Fir- 
oey  (with  portraits),  John  Russell  Young ;  Josiah's 
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Alarm,  Josiah  Allen's  Wife  :  Wrestling,  Herman  F. 
Wolff:  The  Russian  Approach  to  India,  Karl  Blind; 
New  Philadelphia  (illustrated),  Charles  Morriti  Re- 
collections of  Seward  and  Linc<dn,  JaOMS  M.  Scovil ; 
Men  of  the  Day,  M.  Croftoo. 

New  Sllflaad  Magazine. 

Litenuy  Chicago  (illustrated).  William  M.  P.iyne; 
A  Biographical  By-path  throujjh  Early  New  Enj^land 
History,  Charles  M.  Andrews;  The  Girls  of  Dan- 
gar,  Louise  R.  Baiter;  Ye  Romance  of  Casco  (illus- 
trated), IV.,  Herbert  M.  Sylvester;  Fayal  (illustrated). 
Rose  Daboey  and  Hester  Cunningham ;  Kentucky's 
Ptoflcer  Toyirn  (illustiated),  Henry  C.  Wood ;  A  Notch 
in  a  Principality  (illustrated).  Frank  B.  MlUard ;  John 
Hallantyne,  American,  \\..  Helen  Campbell:  The 
Pilgrim  Church  in  Plymouth  (Uluatrated),  Arthur 
Lord:  The  Story  of  a  New  £qgland  Parisii  in  flie 
Days  of  the  Province,  Hale  M.  Howard. 

Review  of  Reviews. 

Tin-  r.ould  Millions  .ind  the  Inheritance  Tax.  Max 
West ;  American  Millionaires  and  their  Public  Gifts  ; 
Recent  Results  of  Municipal  Gas  making  in  the 
United  States,  Prof.  Edward  W.  Bemis,  Ph.  D. 

Scribner's. 

From  Venice  4o  the  Gross- Venediger  (illustratedK 

Hi-'iiry  Van  Dyke;  Personal  Recoileciitins  of  Cliaries 
Sunir.er,  The  Marquis  de  Chambrun;  The  Floren- 
tine Artist  (illustrated),  E.  H.  Blashlield  and  E.  W. 
Hl.ishficld ;  From  Spanish  I.i^'ht  to  Moorish  Shadow 
(illustrated),  Alfred  J.  Weston;  Stories  of  a  Western 
Town,  VI.:  Harry  Lossinf;  (illustrated),  Octa\-e 
I'll  mel :  Impressions  of  a  Decorator  in  Rome  f-ll  is 
tnitedi.  Frederic  Crowninshicld ;  The  One  1  Knew 
Be>tof  All,  V.-Vai..  Frances  Hodgtton  Burnett;  How 
the  Battle  was  Lost,  Uoyd  Osboorac. 

LEADING  ARTICLES  IN  THE  LAW  JOURNALS. 

American  Law  Keview  (Nov.-Dec  .  92)  , 

Liability  of  Corporations  (brTransi'«;rring  Shares  on 
F<jri;ed  Powers  or'  .Attorney,  Seymour  D.  Tliompson  ; 
Antiquities  of  the  Law  of  Evidence.  H.  Campbell 
Black ;  Arbitration  and  the  Wage  Contract,  Conrad 
Reno;  In  Presence  of  a  Testator,  j.iincs  Scliouler ; 
Selling  New  Shares  at  Less  than  Par,  Ernest  W. 
HufFcot. 

(Jan.-Fcb.,  '93.)  The  New  French  Law  on  Di- 
vorce, Emiie  Stocquart ;  The  Right  to  Criticise  Pub- 
lic Candidates,  D.  H.  Pingrey  ;  Liability  of  a  Sleep- 
in<j;-Car  Com])any  for  Loss  of  BnL^ijijc.  S.imtiel 
Maxwell;  Is  Congress  a  "  Sovereign  Lcnislature " 
touching  our  External  Relations?  St  Geor^ge  T. 
Brooke;  The  Unwritten  Constitution  of  the  United 
States,  George  H.  Smith. 


The  Canadian  Law  Times  (Jan..  '93). 

Ap|>ointment  of  Queen's  Counsel,  A.  H.  Marsh; 
Ancient  Law  of  Nations  respecting  the  Sea  and  Sea:- 
Shore,  Thomas  Hodgins. 

Central  Law  Joomsl. 

(Feb.  3.  93.)  Payment  of  Shares  in  Property  or 
Labor.  (Feb.  10.)   Gift  of  Bank  Oepoidt. 

1 

Columbia  Law  Times  fjan  ,  '931 
Estates  in  Expectancy  under  the  New  York  Ke- 
I  vised  Statutes,  Lewis  C.  Grover,  Jr. 

The  Coiusellor  (Jan.,  'gj). 
I    On  the  AdministTalion  of  Justice,  John  Bcooln 
:  Uavitt ;  The  Constitatioiial  Conveotioa(New  York), 

James  W.  Gerard,  Jr. 

Criminal  Law  Magazine  (Jan  ,  '93). 
The  Exercise  of  Police  Power,  1.,  D.  H.  Pingrey. 

Harvard  Law  Review  (Jan..  '93 V 

Waiver  of  Tort,  II..  William  A.  Keener;  Restric- 
tions upon  the  Use  of  Land.  Edward  O.  Keasley; 
Record  Title  to  Land,  H.  W.  Chaplin. 

(Feb.,  '93.)  The  "  Parol  Evidence,"  Rule  I.,  J  imes 
B.  Thayer ;  A  Discharge  in  Insolvency  and  its  Effects 
on  Non  Restdctits,  Iloliis  R.  P.ailey;  Registratioo of 
Title  to  Land.  Joscpii  H.  Ikale. 

The  Juridical  Review  ( Jan  ,  '93). 
I     The  Bishop  of  Lintuln's  Case.  Prof.  Rivier;  Re- 
:  forms  in  Scots  Conveyancing.  John  Burns.  W.  S.; 
I  Solidarity  without  Federation,  lU  C.  W.  Wiltoo. 

Law  Quarterly  Review  (Jan..  '93). 

j     The  Land  Systems  of  India,  .Sir  A.  C.  Lyall,  K.C.B.; 

I  Special  Indorsement  or  Originating  Summons. 
Thonia^  Miow  :  The  Survival  of  Archaic  Communi- 
ties. I..  The  .Malmesbury  Case,  F.  W.  Maitland,' 
The  United  States  Circuit  Court  of  Appeals.  Henry 
Bodd :  Partnership  with  Limited  Liability  in  Ger- 
many. Julius  Hirschfeld;  On  the  Early  History  of 
-Xegotiai  'le  Instruments.  Edward  Jcnks;  The  City  of 
London  Chamber  of  Arbitration,  Edward  Manson. 

Michigan  Law  Journal  (Feb..  '93). 

I  he  F.irl  of  Shaftesbury,  \i;ilior  of  the  Writ  of 
Habcus  Corpus,  Alexander  Martin. 

Northwestern  Law  Review  fJan  .  '931 

I^st  or  Stolen  Share  Certificates,  Seymour  D. 
Thompson;  Testamentary  Capacity  as  Affitcted  by 
Contract,  Nathan  AbbotU 

Scottieb  Law  Review. 

I      (Jan  .  "ot;  1    Trsiamentary  Tmstl.    (Febs  *93-) 
1  Imprisonment  for  Debt  in  Engiaad. 
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BOOK  NOTlCEci. 


A  Treatise  on  thk  Admissibtt.itv  of  I'arol 
Evidence  in  respect  to  W  rii  ikn  Instru- 
MENTs.  B]r  Irvinc  Browne.  L  K.  Strousc 
and  Company,  Kew  York,  1893.   Law  sheep. 

$5.00  net. 

Mr,  Browne  is  one  of  the  few  legal  writers  wholi.is 
tbe  power  to  state  clearly  and  Mticcioctly  principles  of 
law  in  the  fewe>t  possible  words.  One  may  lie  s.irr. 
in  his  work,  tu  lind  the  wheat  thorouahly  .sifted  from 
the  chaflT.  In  the  present  volume,  which  is  intended 
both  .IS  a  book  for  busy  pr  1  tiii<m<.Ts,  and  as  a  text- 
book for  scholars  and  teachers,  the  author  gives  a 
distinct,  thorough,  and  comprehensive  treatment  of 
this  important  branch  of  tin-  l.iw  nf  evidences  \\!iich,  by 
the  way^  has  never  been  fully  treated  by  other  writers. 
To  the  active  practitioner  the  work  cannot  fail  to 
prove  of  exceeding  value,  while  the  student  will  find 
it  ot  the  greatest  aid  and  assistance.  That  it  will  re- 
ceive a  mrdial  welcome  there  can  be  no  doubt,  and 

>ui(:(.rcly  trust  that  Mr.  ilf^nvm.-  uiH  fullnw  this 
treatise  up  with  similar  works  on  oilier  !>ubordinate 
branches  of  the  law  of  evidence. 

.\  I'RACTtCAL  Treatise  on  the  L.v\v  ok  (Jhat- 
TEL  Mortgages,  as  AOMmistERED  by  the 

CoLRi>  OF  thk  Unmtek  Statk-s  L'omi)lete 
and  exhaustive.  By  J-  K.  C()f!tn:v.  ^^\st  Pab- 
liihmg  Co.,  St.  Paul,  Minn.,  iiJ93.  I'wo  vols. 
Law  sheep,  ^laso. 

This  bcatise.  unlike  that  .of  Mr.  Browne's  (noticed 

abovois  r  fit  siiccini  I  and  Irrse,  but  two  large  volumes 
arc  required  as  a  receptacle  for  matter  which  could 
easily  have  been  condensed- Into  one  of  moderate 
The  law  of  Chattel  Mort<5r»i;t-s  is  so  purely 
stalutwy  that  the  work  ih  of  necessity  made  up  prin- 
cqnlly  oif  selections  from  State  Statutes,  with  citations 
ot'  decisions  bearing  upon  those  statutes.  The 
treatise  is  certainly  exhaustive  in  this  respect.  Of 
course  the  subject  is  one  which  is  so  entirely  a 
■  Iticil  isMic  "  in  each  of  the  s1vrr.1l  St.ites,  that  it 
pcrb jpik  impossible  to  make  a  work  upon  it  of  gen- 
cnl  u  lility  to  the  profession ;  and  the  fault  is  to  he  at- 
tribuKd  to  this  fact  rnthcr  f'lnn  tr>  ttic  nnthor.  As 
■e  »a.  id  before,  its  principal  demerit  in  our  eyes  i:»  the 
1*^)1  c)f  condensatioii.  •  Lawbooks  are  too  numerous 
and  too  |)onderous,  and  the  hard- worked  lawyer  wants 
tonci  s«ness  and  brevity. 

•^Trfatise  on  Wili,.s.     By  Thoma*;  Takman, 
The  fifth  edition,  l>y  Leopold  Cicorge 
^nlon  Robbins,  Esq.,  of  Lincoln's  loti,  Bar- 
"stcr-at-Law.    Sixth  .Xincrican  F,<lition,  by  Mel- 
^e  M.  Bigelow,  Ph.  U.    Little,  Brown,  and 


Coiupauy,  Boston,  jSgj.  Two  vols.  Law 
sheep.   $13.00  net. 

For  nearly  fifty  yean  this  sterling  work  of  Mr.  Jar- 
man's  has  e.isily  maintained  its  position  as  the  most 
complete  and  exhaustive  authority  upon  the  subject 
of  which  it  treats.  No  other  writers  have  undertaken 

to  cover  so  broad  a  fit-Id  :  ind  tt  is  no  disparajjcnient 
to  the  other  excellent  works  upon  the  subject,  to  say 
that  none  of  them  have  never  e<|ua1ted  Mr.  JarmcinV 

treatise  in  exhaustivonos.  '!"hc  prrseiit  edition  is 
published  under  the  new  International  Copyright  Law 
of  this  country,  and  the  puUishera  have  been  fortunate 
in  .T^nin  sti  nring  the  .services  of  Mr.  I?i;^elow  as 
American  editor.  The  Eiiglitih  text  and  notes  are  left 
intact,  the  notes  of  American  law  being  kept  entirely 
separate  from  the  English  wnrk.  Snme  rhnn;>e  has 
been  made  by  the  English  editor  by  the  omi.ssion  of 
some  uoimpmtant  portions  of  the  original  test,  and 
by  brcakinjj  up  thr-  sevrral  chapters  into  sections  and 
sub-sections.  I'hc  re.sult  is  a  decided  improvement^ 
and  one  which  will  be  appreciated  by  the  profession. 
A  vast  .uiinnnt  of  new  matter  has  liecn  introduced, 
and  yet  the  bulk  of  the  volumes  has  not  been  appre- 
ciably increased.  The  work  is  now  brouglit  down  to 
a  very  recent  d.itc.  nnri  in  its  present  form  le.ives 
nothing  to  1)6  desired.  We  see  00  reason  why  lor 
the  next  fifty  years  it  should  not  coDtintie  to  be.  as  it 
has  been  for  the  past  h.ilf  century,  tht  Standard  work 
upon  the  subject  of  VV  ills. 

Thf  .\MERit  AN  Si.\te  Rei-ort^  -ntalniiig  tlur 
cases  of  general  value  and  authority  dc*  ided  in 
the  Courts  of  Last  Resort  of  the  several  Sutcs. 
Selected.  Reported,  and  Annotated  by  A.  C. 

pRfFMAN.  Vol.  XXVIIl.  BanrroftAM.itney 
Company,  S.in  Francis<  o.    ii^gj-    S4  00  net. 

This  volume  contains  decisions  of  the  Courts  of 
California.  Indiana,  Maryland,  .Michigan,  .Minnesota, 
.Missouri.  .Montana.  Nebraska,  N'ew  York.  North 
Carolina,  Oregon,  Pennsylvania,  bouth  Carolina. 
Texas,  and  Washington.  Mr.  Freeman's  annotations 
are  as  full  and  valuable  as  ever. 

I 

I  Supersti  I  lo.v  AND    FoRCF..     Essays  on  The 
Wager  of  Law,  The  VVagkr  op  Battle,  The 

Ori.eai  ,  ToKiLKF.  Bv  Hknrv  Cmaki.i  s  1,1  a, 
LL.D  Fourth  edition,  revised.  Lea  Brotiicrs 
&  Co.,  Philadtliihia.  1892.    Cloth.  U-is- 

This  work  ol  .Mr.  Lea  s  is  o(  absorbing  interest  and 
of  great  historical  value.  As  the  author  says,  "  the 
histor)'  of  jurisprudence  is  the  historv  of  civilization. 
The  labors  of  the  law-giver  emb<Hiy  not  only  the 
manners  and  customs  of  his  time,  but  also  its  innei^ 
most  thoughts  and  beliefs,  laid  bare  for  our  exaouna- 
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tion  with  a  fhtnknen  that  admits  of  no  concealment.*' 

It  is  with  a  feelin;;  of  gcmiitx-  rrlii-f  \\y\\  our  lot  is 
cast  in  more  enlightened  times,  that  one  reads  the 
fearful  tale,  as  herein  set  forth,  of  the  origin, 
j^rowdi.  and  decline  of  the  s|iirit  of  sii]k-i  stiiion  which 
has  played  so  importanta  part  in  t  lie  Jurisprudence  of 
the  past,  and  traces  of  which  yet  linger,  to  a  certain 
extent,  at  the  present  d.iy.  Many  important  addi- 
tions have  been  made  by  Mr.  Lea  in  this  last  edition, 
and  in  its  present  form  the  work  fully  and  exhaustively 
covers  the  subjects  upon  which  it  treats.  \Vc 
heartily  commend  it  to  the  profession,  who  will  be 
more  than  fully  repaid  by  a  careful  perusal  of  the 
book. 

Iwi.  Children  of  the  Kim.  %  F.  Marion 
C KAWFORD.  HacmiUan  &  Co^  New  Yorkt  iS93> 
Cloth.  >i. 

This  last  book  of  Mr.  Crawford's  is  certainly  one 
of  the  very  best  which  has  come  from  his  pen.  In 
power  it  perhaps  exceeds  anything  that  he  has  done. 
The  scene  is  Wd  in  Italy,  and  the  hero  is  a  com- 


mon sailor,  who  falls  hopelessly  in  love  with  a  ^rl. 

lieatrice,  in  every  w.iv  f.ir  .il>ove  him,  and  who.  Ije- 
sides,  is  betrothed  to  a  fortune-hunter,  San  Miniato. 
Wonderfully  well  drawn  is  the  contrast  between  the 
intense  loyal  love  of  the  sailor,  and  the  cold  c.ilculat- 
ing  sentiment  of  San  .Miniato.  The  finale  is  a 
tragedy  only  possible  in  that  land  of  real  passion. 
We  will  not  spoil  the  reader's  pleasure  by  .nny  fur- 
ther details  of  the  plot,  but  will  only  say  that  the 
story  is  one  well  worthy  of  a  careful  reading. 

SoNos  foK  rut;  Hoi  k.  Ws  D.  M.  Iunk^.  J-  B. 
Lippincott  Co.,  Philadelphia,  ii^93<  Cloth. 
|a.oo. 

The  greater  part  of  the  poems  In  this  volume  are  of 
a  national  anil  patriotic  character,  several  of  them 
having  been  read  before  posts  of  the  Grand  Army  o( 
the  Republic.  A  number  are  devoted  to  "Sweet 
Erin,"'  while  the  remainder  of  the  contents  is  made 
up  of  shorter  poems  upon  various  subjects.  Mr. 
Jones  writes  with  much  vigor,  and  bis  style  certainly 
possesses  the  charm  of  originalityi 
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L.  Q.  C.  LAMAR. 


By  Walter  B.  Hill,  0/  the  Macm  (Ga.)  Bar. 


LUCIVS  QUINTUS  CiNCINNATLiS 
LAMAR  was  born  in  Putnam  Couni  \ , 

near  J*)atonlon,  Ga ,  Sept.  i,  1825.  The  year 
of  his  birth  witnessed  the  ratification  of 
the  treaty  by  which  his  native  Stale  cci'ed 
the  territory  which  became  the  State  ol  his 
adoption. » Mississippi.  Georgia,  in  her 
early  history,  was  the  most  obstreperous 
litigant  over  whom  the  Supreme  Cotirl  had 
original  jurisdiction.'  Her  resistance  to  its 
mandates  led  to  the  passage  oi  the  eleventh 
vnendment ;  and  her  unconstitutional  legis- 
lation first  called  into  eji^cise  the  great 
powers  of  the  Court  announced  in  Fletcher 
<:  Peck.  Despite  her  recalcitrant  beluu  ior, 
she  has  had  the  honor  of  contributing  to 
the  Supreme  Bench  three  members.  Wayne, 
Campbell,  and  I.atnar. 

The  father  of  Lamar  was  a  Jud<;e  <if  th.e 
Superior  Court  of  the  Ocmulgee  Circuit. 
He  bore  the  name  given  to  his  son.  A 
sketch  of  his  life  may  be  found  in  Miller's 
"  Bench  and  Bar  of  Georgia,**  He  died  by  his 
own  hand  .it  tlie  early  age  of  thirty-seven. 
His  suicule  was  inexplicable.  He  occupied 
'he  hi«jhcst  judicial  position  in  the  State,  — 
the  Supreme  Court  not  being  then  estab- 
li'^hed.  He  was  fortunate  in  all  the  relations 
oflife.  On  the  Kointh  of  July,  after  listcn- 
»ig  to  an  eloquent  speech  by  a  young  kins- 
^nati,  and  after  receiving  with  much  pleasure 
compliments  bestowed  on  the  oration, 
went  home,  kissed  his  children,  walked 
"I'o  the  garden,  and  shot  him.self. 

'  i)ce  Cbisolm's  Ex'r'»  v.  ('•c<itc.u,  2  Dallas,  419; 
*«OHHCf  IK  G«or|^  6  Peters,  515. 
so 


Lamar  graduated  at  Lmory  College,  at 

I  Oxford,  Ga.,  in  1845.  He  did  not  distin- 
guish himself  in  college  life.  His  endow- 
ment was  gonitis  rather  than  talent.  He 

!  was  capable  of  sudden  spurts  of  intense  ap- 
plication, but  had  not  that  continuous  energy 
which  wins  class  honors.  He  had  a  wonder- 
ful memory,  of  which  he  gave  a  signal  proof 
in  an  address  delivered  at  the  t  oir.mence- 
ment  in  1 890  of  his  Alma  Mater.  He  took 
for  his  subject  three  speeches  that  he  heard 
during  his  college  career.   One  was  the  first 

'  Commencement  oration  at  that  college, 
delivercfl  by  GeorL;e  F.  Pierce,  afterwards  a 
Bishop  of  the  Methodist  Church,  and  perhaps 
the  greatest  pulpit  orator  the  South  has 
produced,  —  who  was  pronounced  by  Robert 
Toombs  *'  the  most  symmetrical  great  man 
in  body,  mind,  and  soul,  he  hatl  ever  known," 
the  Phillips  Brooks  of  the  South.  Une 
was  a  sermon  by  Bishop  Soule ;  and  the 
third  was  the  first  Commencement  sermon 
preached  at  Emory  College,  by  Alexander 
Speer,  the  grandfather  of  Hon.  Emory  Sjieer, 
now  U.  .S.  District  Judge.  In  the  address 
referred  to,  Lamar  was  able  to  repeat  with 
entire  precision,  after  a  lapse  of  forty-five 
years,  long  passages  from  those  discourses. 
Although  in  the  main  he  was  a  genial  young 

:  man,  yet  at  times  lie  was  dreamy  and  often 
melancholy.  A  companion  of  bis  youth  re> 
calls  one  occasion  when  in  a  debating-society 
Lamar  had  made  a  brilliant  speech.  It  had 
so  far  «iurpnssed  the  expectations  of  !iis  com- 
rades that  they  crowded  around  him  to  ex- 
tend congratulations;  but  the  speech  had 
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fallen  so  far  below  the  young  orator's  ideal 
that  he  sank  back  in  profound  dejection. 

In  1846  he  studied  law  in  .Macun.and  was 
admitted  to  the  bar  in  1847.  He  began  the 
practice  of  his  profession  in  Macon ;  but  the 
absence  of  immediate  success  and  a  disap- 
pointment in  love  (of  which  more  anon) 
caused  him  to  remove  to  Oxford,  Miss., 
where  he  accepted  the  position  of  adjunct 
Professor  of  Mathematics  in  the  State  Uni- 
'  vcrsity,  —  the  principal  in  that  department 
being  Alfred  Taylor  Bledsoe,  editor  of  the 
"  Southern  Review."  The  best  brains  of  the 
South  contributed  to  the  pages  of  this  peri* 
odical,  Lamar  among  the  number.  Its  vol- 
umes are  a  treasury  of  good  literature.  Being 
unknown  to  the  general  public,  they  are  a 
mine  of  wealth  to  the  plagiarists.  1  was 
amused  to  discover  in  a  recent  book  on  Wit 
and  Humor  by  a  raluminous  author  who 
writes  LL.D.  after  his  name  (Mr.  William 
Mathews),  lon^;  paragraphs  stolen  bodily 
from  an  article  in  that  review. 

Having  returned  to  Georgia  and  located 
at  Covington  for  the  practice  of  law,  Lamar 
was.  in  1853,  elected  a  member  of  the  Legis- 
lature, lie  WIS  elected  as  a  Doniotrat, 
although  his  county  of  Newton  at  that  lime 
had  a  Whig'  majority.  Lamar  had  not  been 
in  the  house  more  thau  a  month  before  he 
came  to  the  front  as  a  leader.  A  contempo- 
rary gives  this  account  of  his  first  speech  : 

Daring  the  session  there  were  so  many  motions 

to  suspend  the  rules  to  take  up  Imsiness  out  of  its 
order  that  a  resolution  \va<  ndoptcd  recjuiring  a 
two-thirds  vole  to  suspend  the  rules.  In  a  day  or 
two  thereafter  a  resolution  was  offered  to  suspend 
ihe  rule>  to  bring  on  some  important  ele<  tion.  prolt- 
al)ly  that  of  a  Senator,  and  fixing  a  day  for  it.  The 
Democrats,  having  a  majority,  would  be  able  to 
elect  their  candidate.  The  Whigs  opposed  the 
motion  to  snsjiend  thr  nilt  -  ;  and  Mr.  Thomas 
Hardeman,  the  member  imti!  iSibh.  led  in  the 
opposition.  He  made  a  s|H  I  I  li  against  it :  and  on 
a  vote  being  taken,  the  Demoerats  only  having 
SOUK-  twelve  or  fifteen  majority,  failed  to  c.urv  it  by 
tu'o*thirds  vote,  —  u|Kin  which  there  w.is  consterna- 
tion on  the  Denwcratic,  and  rejoiciny  on  the  Whig, 


bide.  The  Den1orr,lt^  ft-lt  tht^y  were  caught  iii  the 
trap,  and  many  were  the  anxious  faces  on  the  part 
of  the  majority.  The  next  day,  on  a  motion  to  re- 
consider, Mr.  Lamar  made  his  first  speech.  He  was 
then  young,  not  more  than  twenty-'^cven.  .i  hand- 
some face,  a  full  head  of  dark  hair,  with  brilliant 
eyes,  in  figure  rattier  lielow  tlie  medium  height, 
handsomely  dressed,  with  fine  musical  voice.  He 
;it  once  attracte<l  thi- nttenfion  of  the  House.  In  .i 
short  speech  of  not  more  than  thirty  minutes  he 
captured  the  whole  assemUy.  I  remember  how 
he  scathed  the  motives  of  those  who  wo.i Id  thus 
seek  to  defeat  an  election  that  under  the  l.iw  atid 
constitution  had  been  devolved  upon  the  General 
Assembly. 

"Such  an  excitement  as  was  produced  by  his 
si>eech  I  never  saw  in  that  I)odv.  ^Vhen  he  fin- 
ished, nu  one  sought  to  reply.  A  vote  was  taken, 
and  a  large  majority  reconsidered  the  action  of  the 
House  of  the  preceding  day,  and  the  resolution 
pa.ssed  with  almost  ri  nnrmitnous  vote. 

"  His  speech  was  a  rcm.arkai)lc  exhibition  of  the 
power  of  the  orator  and  logician,  and  his  appeal 
to  his  opponents  to  step  manfully  and  patriotically 
forward  to  discharge  their  duty  was  so  overwhelm- 
ing tliat  all  party  spirit  was  subdued,  even  in  tiic 
breast  of  the  roost  bitter  partisBn,  and  none  even 
ventured  a  reply." 

In  1854  he  relumed  to  Mississippi  and 
made  his  residence  upon  his  plantation  in 
La  Fayette  County.    This  was  his  final  and 
permanent  adoption  of  thai   State  as  his 
home.    If  any  one  wishes  to  sec  a  picture 
"  drawn  out  in  living  characters  "  of  the  times 
and  the  people  with  whom  Lamar  cast  his 
fortune,  let  him  read  '•  A  Southern  Planter  " 
by  Mrs.  Susan  Dabiicv  Sniedes,  —  a  book 
which  elicited  Mr.  Gladsionc'.s  enthusia.stic 
I  praise.    A  New  England  critic  has  declared 
I  that  the  real  Thomas  Dabney,  who  appears 
in  its  pages,  is  as  beautiful  a  character  as 
;  Thackeray's  imai^ination  conceived  '\v\  .Sir 
i  Thomas  Newcome.    The  most  unsympa- 
thetic reader  cannot  fail  to  see  in  the  simple 
annals  of  this  true  gentleman's  life  that  aide 
'  of  slavery  which  made  such  men  as  Lamar 
its  defenders     The  society  of  that  time  and 
'  section  had  conceptions  of  personal  right 
\  and  honor  which  are   to  the  Jews  a  stum- 
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bImg'Uock  and  to  the  Greeks  foolishness." 
Lamar  did  not  escape  the  influence  of  his 
environment.  In  one  of  his  letters  he  writes 
that  he  had  resolved  "never  to  be  a  second 
in  a  duel."  He  illustrated  the  Mississippi 
idea  of  the  writ  of  habeas  corpus  later  in  life, 
when  he  knocked  down  a  United  States  Mar- 
shal who  he  thought  was  about  to  arrest  him  | 
wrongfully.  ' 

He  was  dected  to  Congress  in  1857. 
Though  he  took  the  floor  seldom,  he  be- 
came prominent  as  an  advocate  of  States 
rights.  In  1859  he  uttered  a  prophecy 
wttich  be  hiltiiied  in  1S60. 

'•  F"or  one,"  lie  said  in  a  debate,  "  I  am-  no  dis- 
unionist  per  se.    I  am  devoted  to  the  Constitution  ( 
■A  tills  Union  :  and  so  long  as  the  Republic  throws  ' 
its  long  arms  around  both  sections  of  the  country,  j 
I  far  t)ne  will  bestow  every  tnlcnt  which  (lod  has 
given  me  for  it^  preservation  and  its  gbry.  .  .  . 
When  the  Constitution  is  violated,  and  when  its 
spirit  is  no  longer  observed  upon  this  floor,  I  war 
•iptjii  your  government.    I  am  against  it.    I  raise 
then  the  banner  of  secession,  and  i  will  fight  under 
it  as  bng  as  the  blood  flows  and  ebbs  in  my 
veins." 

lie  left  Congress  to  take  his  sent  in  the 
Secession  Convention  of  his  Slate.  Upon 
the  breaking  out  of  the  war,  he  joined  the 
Xineteent  h  Mississippi  Regiment,  of  which 
he  was  made  lientcnnnt-i olonel  and  after- 
wards colonel.  Hi.s  method  of  fighting  was 
described  as  "  wildly  brave." 

■  IK' toil!  one  story  about  himself  in  the  battle  of 
^l)lb.iinsioA'n.    The  brigade  cumaiander  was  dis- 
and  he  'somehow*  found  himself  leading 
the  Itriptle.   His  regiment  charged  clear  througii 

tlie  en«'ii)v. 

'••It seeinetl  to  me.'  he  (piaintly  snid,  'that  wi* 
"*«  all  lilcely  to  lie  taken  priaoneni  t  «i  I  }pive  the 
<KiK  '  ommand  I  could  think  of.  —  to  charge  bark 

His  health  failing  and  compelling  his  re- 

t"'cincnt  from  the  army,  he  was  sent  by 
.'<^iTcrson  Davis  on  a  diplomatic  mission  to 
Russia  in  15^63. 


'  It  has  always  lieen  understood  that  the  prime 
object  ol       trj]i  \v:i>^  tn  scinre  a  cessation  of  hos- 
ulilies  for  st.x  months  through  Ute  friendly  media- 
tion of  Great  Britain,  France,  and  Russia.  His 
visit  no  doubt  added  much  to  the  friendlincK 
whirli  Kn'^lnnd  ^liuui  .!  toward  the  Sonllirrii  Statrs. 
While  he  assisteii  m  negotiating  the  Southern  l^^n.      n.  /tk^ 
he  could  not  secure  the  recognition  of  the  Confed-^**^  «. 
erate  States  as  an  independent  power.   In  Rttssia  ^  ftMAjt^^ 
and  in  Kranrc.  I^mar  performed  very  delicate 
diplomatic  work. ' 

Gen.  Alexander  R.  Lawton  is  authority 
for  the  statement  that  Lamar  returned  in 
1864,  fully  impressed  with  the  conviction 
that  the  fiall  of  the  Confederate  government 
was  only  a  question  of  time.  He  realized 
that  the  North  could  reckon  not  only  on  the 
bravery  of  its  soldiers,  but  upon  what  Victor 
Hugo  called  "  the  cowardice  of  inexhaustible 
resources/'  But  although  hopeless  of  suc- 
cess, he  remained  in  the  service  of  the  Con- 
federacy until  the  end.  Being  physically 
unfitted  for  the  field,  he  was  attached  to 
Longstreet's  Corps  as  Judge  Advocate. 

In  1866  he  resumed  work  in  the  Univer- 
sity of  Mississippi,  occupying  first  the  Chair  • 
of  Political  Economy  and  Social  Science,  and. 
in  18(^7.  a  Chaii  in  tiie  Law  Department. 
In  1 868  he  rcturneti  to  the  practice  of  his 
profession,  and  had  a  fair  proportion  of  such 
business  as  came  before  the  courts,  though 
his  practice  conld  not  he  called  extensive. 

In  1872  he  was  elected  to  Congress.  In 
order  tiial  iie  might  iiavc  leisure  and  quie- 
ttide  in  which  to  prepare  a  series  of  speeches 
which  he  proposed  to  make  in  his  campaign, 
he  retired  to  his  plantation  and  erected  in  a 
secluded  place  a  oiie-rot)m  lotj-cabin.  This 
he  furnished  with  a  chair,  table,  and  mosquito- 
net,  the  latter  suspended  from  the  ceiling 
and  stretching  around  him  like  a  tent.  There 
in  serene  enntcmplation  he  thon^ht  out  his 
lines  of  argument,  reading;  meanwhile  as  a 
mental  tonic  Macaulay's  '•  Hi.story  of  Eng- 
land;" while  outside  the  singing  insects, 
in  the  felicitous  phrase  of  Nathaniel  Haw- 
tiiornc.  "  soundeii  the  small  !if»rrnrs  of  their 
bugle-horns."    Lamar  was  always  an  otnni- 
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vorous  reader.  As  an  orator,  he  could  rely 
upon  inspiration  in  the  sense  of  the  defini- 
tion, "  Inspiration  is  the  product  of  a  full 
mind."  Like  Macaulay,  he  could  6nd  relief 
fw  fag  of  brain  in  reading  trashy  novels. 
Mis  love  of  literature  was  intense;  his  read- 
wv^  wide  and  varied,  both  in  the  cbssics  and 
the  choice  books  of  the  English  tongue. 

For  the  first  time  since  the  war,  the  House 
of  Representatives,  which  assembled  in  1872, 
was  Democratic    Lamar  was  chosen  to  pre-  1 
side  over  the  caucus  of  his  party,  and  made 
a  speech  of  great  power,  outlining  the  policy  ^ 
which  he  thought  .should  be  pursued.   Dur-  1 
ing  his  terms  in  the  House^  being  reflected  | 
in  1874.  and  subsequently  in  the  .Senate,  he 
interested  himself  in  the  question  of  Im- 
provements of  the  Mississippi,  and  was  a  . 
friendly  advocate  of  the  Texas  and  Pacific  | 
Railroad. 

The  euloi^tst  of  Sumner,  the  defender  of 
Jefferson  Uavis, — in  these  two  r6les  Lamar 
figured  in  Congresii.     Are  they  capable  | 
of  lo^cal  reconciliation  >    Except  Robert  ' 
Toombs,  the  grand  old  Lucifer,  who  declared, 
when  ur^ed  to  app'v  for  a  removal  of  politi- 
cal disabilities,  tliat  "  he  had  never  })ardoned 
the  North,"  i*.  i.s  certainly  true  that  men  of 
the  South  who  were  prominent  in  the  agita> 
tion  of  secession,  in  the  war,  and  in  the 
Confederate  government,  iiaxc  been  equally 
prominent  and  faithful  iti  the  imblic  service 
of  the  restored  Union.     Have  they  been 
enabled  to  do  this  merely  by  finding  a  work- 
ing hypothesis;  or  is  there  really  a  ground 
upon  which,  without  any  sacrifirc  of  intrllt'i  t- 
ual  integrity,  a  loyalty  to  the  traditions  aiui 
convictions  of  the  past  may  stand  imalmshed 
side  by  side  with  hearty  acceptance  of  the  | 
obligations  and  duties  of  the  present?   This  | 
is  too  lartje  a  question  to  enter  upon  here, 
although  it  lies  legitimately  wuhin  the  pur- 
view of  any  attempt  to  analyze  Lamar's 
character  or  to  understand  his  public  life.  | 
riie  basis  of  reconciliation  is  hinted  at  in  5 
Lamar's  enloiry  (jn  Stimncr.  preset^tlv  '<»  be 
quoted.    Sincerity  ol  conviction,  especially 
when  held  at  the  cost  of  life  and  fortune. 


will  always  command  respect  ;  but  the  man 
of  the  South  claims  more  than  that  as  due  to 
the  Southern  side  of  the  irrepressible  conflict. 
Two  theories  —  one  magnifying  the  Union, 
the  other  magnifying  the  State,  according; 
to  one  of  which  the  supreme  allegiance  of 
the  citizen  was  due  to  the  nation,  and  accord- 
ing to  the  other,  due  to  the  State  —  emerged 
at  an  early  (leriod  of  American  history. 
These  contending  theories  were  compro* 
mised  in   the  Constitution,  not  settled  by 
it     In  favor  of  the  view  embraced  at  the 
South,  there  was  as  much  of  history,  logic, 
and  patriotism,  as  in  favor  of  the  view  cham- 
pioned at  the  North.   Only  the  arbitrannent 
of  war  could  settle  a  controversy  so  radical 
in  its  natnrc,  so  tremendous  in  it"?  import, 
lu  accept  with  unreserved  satisfaction  the 
decision  of  the  appeal  to  arms  involves  no 
abatement  of  the  claim,  either  of  the  stn- 
terit}-  or  reasonableness  of  the  convictions 
which  the  defeated  jiany  maintained  in  the 
.struggle.    This  is,  in  mere  outline,  the  basis 
on  which  the  South  asserts  in  the  same 
breath  her  unshamed  loyal t\  to  her  past,  and 
hci  unstinted  devotion  to  tlie  "  iiulcstruc!  ihle 
union  of  indestructible  .States."     It  niav  be 
doubted  whether  any  person  who  was  ranged 
on  the  other  side  of  the  contest  is  capable  of 
that  extension  of  intellectual  sympathy  which 
will  eiiab'e  him  fii]l\  to  appreciate        view  ; 
but  even  those  who  would  utterly  (Icov  its 
truth  must  still  rejoice  that  the  citizens  of 
the  seceding  States  have  found  this  mental 
attitude  possible  ;  for  it  is  incontestible  that 
a  self-respci  tiiiL;  loyalty  to  the  restored  Union 
is  a  i>etlcr  basis  tor  jjood  citizenship  than  the 
half-hearted  and  reluctant  allegiance  of  the 
repentant  rebel  and  craven  apologist. 

On  April  27,  1874,*  I..amar  delivered  the 
eulofjyon  Sumtier,  — a  speech  which  at  once 
fixetl  upon  him  liic  .i;aze  of  the  nation. 
In  its  result  it  was  the  first  fulfilment  of  the 
famous  prophecy  with  which  Lincoln  closed 
his  Gettysburg  speech.  In  describing  Sum- 
ner's relation  to  the  antislaverv  movement, 
Lamar  showed  that  he  was  ea|)able,  not  only 

'  <-  oiig.  Rcoiil,  i-iuty- l  iiird  CongiCNS.  p.  ^410. 
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of  breadth  of  view,  but  of  a  wide  range  of 
sympathy. 

'•Charfes  Sumner  was  born  with  an  instinctive 

h\x  of  freedom,  and  was  educated  from  car- 
hcA  io^uicy  to  the  belief  that  freedom  is  the 
nanml  and  indefeasible  right  of  every  inttlligciu 
bciii^  havii^  the  outward  form  of  man.   In  him. 
in  fact,  this  creed  seems  to  hn\  c  been  something 
more  tiian  a  doctrine  imbibed  from  teachers,  or  a 
fHutt  of  education.    To  liim  it  was  a  grand  intui- 
tive truth  inscribed  in  blazing  letters  upon  the 
t-olot  of  his  inner  conscionsness,  to  deny  «  hu  h 
would  have  been  to  him  to  deny  that  he  himself 
existed.   And  along  with  this  alV«ontroIKng  love 
of  iicedoin,  he  |x>sHcs>>cd  a  moral  sensibility  keenly 
inienNe  and  vivid,  a  conscientiousness  which  would 
never  permit  him  to  swerve  by  the  breadth  of  a 
hair  from  what  he  pictured  to  himself  as  the  path 
of  duly.  Thus  were  combined  in  him  character* 
i^tics  which  have  m  all  age^;  gi\'en  to  religion 
her  martyrs  and  to  patriotism  her  seif-sacnficmg 
heroes. 

"  To  a  man  thoroughly  permeated  and  imbued 
witli  such  a  creed,  and  animited  nnd  con^itantly 
aauated  by  such  a  spirit  of  devotion,  to  behold 
humaui  beings  or  a  race  of  human  beings  restrained 
of  their  natural  rights  of  liberty,  for  no  crime  by 
iiim  or  them  committed,  was  to  feel  all  the  hellit^- 
erent  instincts  of  his  nature  roused  to  combat, 
the  hct  was  to  him  a  wrong  which  no  logic  could 
justify.    It  mattered  not  how  humble  in  the  srnle 
of  rational  'existence  the  stibjet  t  of  this  n  straint 
might  be,  how  dark  his  skin,  or  iiow  dense  his 
ignuance.   Behind  all  that  lay,  to  him,  the  great 
principle  tli.it  liberty  is  the  birthright  of  all  human- 
ity, and  that  every  individu.i!  of  every  race,  who 
his  a  swil  to  save,  is  entitled  to  the  freedom 
which  may  enable  him  to  work  out  his 'salvation, 
h  laitters  n  it  that  the  slave  might  be  contented 
*tth  hii  bt ;  that  his  actual  condition  might  be 
■wwasuiaWy  more  desirable  tlun  that  from  which 
itlndtnuisplanted  him  ;  that  it  gave  him  physical 
tomfort.  ment.il  ,\rid  nionl  elevation  and  reli^iotis 
lukure  not  posses.sed  by  his  race  in  any  other  con- 
;  that  his  bonds  had  not  been  placed  upon 
-i>  hands  l)y  the  living  generation  ;  that  the  mixed 
>"<  .al  system  of  wliich  he  formed  an  eleinenf  had 
^^vii  regarded  by  the  fathers  of  the  Rci)ublic,  and  i 
ablest  statesmen  who  had  risen  up  after  i 
them,  as  too  complicated  to  be  broken  up  without  | 


danger  to  society  itself,  or  even  to  rivili/ntion  ;  or 
Anally,  that  the  actual  sUte  of  things  had  been 
recognized  and  explicitly  sanctioned  by  the  very 
j  organic  law  of  the  Ri  piil>lii .  Wci-htv  j,^  th  -se 
considerations  might  Ik'.  formidable  as  the  dithcul- 
I  ties  in  the  way  of  the  practical  enforcement  of  his 
great  principle,  he  held  none  the  less  that  it  must 
sooner  or  later  be  enfDrred,  though  in^linuions  and 
constitutions  should  have  to  give  way  alike  before 
it  But  here  let  rae  do  this  great  man  the  justice 
I  which,  amid  the  excitements  of  the  struggle  between 
the  "^ertinns  nnw  past,  I  may  have  l)een  «lis|)osed 
to  deny  him.  In  this  liery  ieai,  and  this  earnest 
warfare  against  the  wrong,  as  he  viewed  it.  there 
entered  no  enduring  peisonal  animosity  t>nv:irds 
the  men  whose  lot  it  was  to  be  bom  under  the 
system  which  he  denounced.  ■  .  . 

"  Though  he  knew  very  well  that  of  his  conquered 
fellow-citizens  of  the  South,  by  far  the  larger  por. 
tion,  even  those  who  twM  heartily  ac(|uieM  efi  in 
nn<i  desired  the  alrolition  of  slavery,  seriously 
r|r,L  stioned  the  expediency  of  investing,  in  a  single 
d.i\  ami  without  any  preliminary  tutelage,  so  vast 
a  body  of  inrxperienecd  and  uninstructed  men 
with  the  full  right  of  freemen  and  voters,  he  wotiUI 
tolerate  no  half>way  measttres  upon  a  point  to  him 
so  viul" 

Referring  to  the  olive-branch  which  Sum- 
ner had  sotight  to  hold  out  to  the  vanquiBhed, 
he  said : — 

"  Conscious  that  they  themselvc.  were  animated 
by  devotion  to  ron»;tttutional  lil)erty,  and  that  the 
brightest  pages  of  history  are  replete  with  evidences 
of  the  depth  and  sincerity  of  that  devotion,  tU^y 
can  but  cherish  the  recollection  of  sacrifices  en- 
dured, battles  fought,  and  the  victories  won  in 
defence  of  their  hapless  cause.  And  respecting, 
as  all  true  and  brave  men  respect,  the  martial  spirit 
with  which  the  men  of  the  North  vindicated  the 
integrity  of  their  devotion  to  the  principles  of  hu- 
man freedom,  they  do  not  ask,  they  do  not  wish, 
the  North  to  strike  the  mementoes  of  her  heroism 
and  vi(  tory  from  eitln  r  reconis  or  monuments  or 
battle-flags.  I  hey  would  rather  that  both  sections 
should  gather  up  the  glories  won  by  each  section, 
not  envious  bat  proud  of  each  other,  and  regard 
them  a  common  heritage  of  Arneriran  valor. 

"  Let  us  hope  that  future  generations,  when 
they  remember  the  deeds  <3f  heroism  and  devo- 
tion done  on  both  sides,  will  speak  not  of 
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Northern  prowess  or  Southern  courage,  but  of  | 
the  hennsni,  fortitude,  and  courage  of  Americans  • 
in  war  of  i<lcas,  —  a  war  in  wlm  h  c.h  li  section  sig- 
nalized its  consecration  tu  the  priiiciplcik,  as  each 
understood  them,  of  American  liberty,  and  of  the  \ 
Conntittttion  received  from  their  fathers.  | 

Charles  bumnt:r,  in  life,  bciic%'cU  that  all  occa- 
sions for  strife  and  distrust  between  the  North  and 
South  had  pa>^r(i  away.    Are  there  not  ni,iii\  of 
iH  who  helievL-  ilje  same  thine;?    I>  not  that  tlie 
conmion  sentiment,  or,  if  it  is  not,  ought  it  nut  to 
be,  of  the  great  mass  of  our  people.  North  and 
South?    Hound  to  each  other  by  a  common  Con-  | 
stittilion.  (U'>tinfd  to  live  together  under  a  common 
government,  forming  unitedly  but  a  single  meniber  j 
of  the  great  family  of  lutions,  shall  we  not  now  at 
last  endeavor  to  grow  toward  each  other  once  j 
more  in  heart  as   we  .ire  already  indissolubly 
linked  to  each  other  in  fortunes? 

**The  South — proatrate,  exhausted,  drained  of 
her  life-blood  as  well  as  her  material  resources,  yet 
still  iionoraJile  and  tnic  — accepts  the  bitter  reward 
of  the  bloody  arbitration  without  reservation,  reso- 
lutely determined  to  abide  the  malt  with  chival- 
rous fidelity  ;  yet,  as  if  strucrit  dumb  by  the  magni- 
tude of  her  reverses,  she  suffers  on  in  silence. 

''The  Nortli,  exultant  in  her  triumph  and  elated 
by  success,  still  cherishes,  as  we  are  assured,  a 
heart  full  of  inagnanimons  cmf>tions  tow.irds  her  ' 
disarmed  and  discomfited  ant;igonist ;  and  yet,  as  | 
if  mastered  by  some  mysterious  spell,  silencing  her  | 
better  impulses,  her  words  and  acts  are  the  words 
and  acts  of  suspicion  and  distrust. 

"  Would  that  the  spirit  of  the  illustrious  dead  ^ 
whom  we  lament  to-ilay  ( ould  speak  from  the  | 
grave  to  both  parties  to  this  deplorable  discord, 
in  tones  u  liii  li  w  ould  rc  u  !i  each  and  every  he;u1 
throughout  this  broad  territory,  '  My  countrymen, 
know  one  another,  and  you  will  bve  one  another.' " 

l^mar  foresaw  that  the  temper  of  public 

fee!in<^  amon^  his  constituents  \va^  not  in  ' 

consonance  with  his  utterances.    In  a  letter  , 

dated  June  15.  1.S74.  he  wrote  to  a  friend  :  j 

"  Mv  rert?nt  spf'^clvs  hnvc*  not  lit'fn  [jfomptcd 
by  scit-seelcing  motives.    It  was  necessary  that 
some  Southern  man  should  say  and  do  what  I  said  | 
and  did.    I  knew  that  if  I  did  it  I  would  nm  the 
risk  of  losing  the  conMence  of  the  Southern  j 


peoi)lc.  and  that  if  that  confidence  was  once  lost 
it  coultl  never  Ih.-  fully  recognized.   Keenly  as  I 

would  feel  such  a  loss,  —  and  no  man  would  A  i-I 
it  more  Iceenly  —  yet  1  loved  my  people  more  than 
I  did  their  approval.  I  saw  a  chance  to  convert 
their  enemies  into  friends,  and  to  change  bitter 
animositIr>  imo  svtnpathy  ami  iii,'an1.  If  I  had 
let  the  op|X)rtunity  pass  without  doing  what  I  have, 
I  would  never  have  got  over  the  feeling  of  self- 
reproach." 

But  in  the  campaign  that  followed,  he  was 

.sustained.  Doubtless  it  was  as  a  pacificator 
that  I.an^ai's  greatest  service  to  the  country 
was  rendered. 

As  an  orator,  Lamar  stood  in  the  front 
rank.  He  had  that  subtle  power  called 
magnetism,  which  enabled  him  to  command 
the  applause  of,  and  to  e.\ert  a  mastery  over, 
popular  assemblies.  It  required  a  momen- 
tous occasion  to  arouse  his  great  powers ; 
but  the  greatness  of  the  man  was  evidenced 
by  Uie  impression  he  made  upon  his  contem- 
poraries that  he  would  measure  up  to  the 
demands  of  any  occasion.  His  style  had 
none  trf"  that  efflorescence  of  verbi^^  and 
metaphor  which  Northern  audiences  (who 
would  not  tolerate  it  in  a  spealcer  of  their 
own  section)  seem  disposed  to  applaud  in  a 
Southern  orator  as  being  c/taractt  ristic,  —  in 
the  same  way  that  France  condones  the  ex- 
cesses of  the  Gascon.  His  style  was  pol- 
ished, but  severely  chaste  and  simple. 

What  John  Hrif;;ht  railed  "  the  phy.sical 
basis  of  oratory,"  Lamar  lacked.  He  visited 
Paris  in  xZ^g,  to  consult  physicians  there  in 
reference  to  cerebral  disease  with  which  he 
was  threatened.  He  had  frequent  attacks  of 
vertigo,  —  premonitory  of  a  threatened  [jat  ai- 
ysis.  1  his  contingency  hung  over  liis  head 
like  the  sword  of  Damocles,  llie  excite- 
ment of  every  speech  was  incurred  at  the 
ri>k  of  life.  :\  weak  man  would  have  been 
uniiervcfl  bv  this  tormcntini^  con«?ciouMicss  ; 
but   Lamar  acted   upon  the  noble  motto; 

Ncc  propter  iniam  perdire  causas  vivmeU. 
His  mode  of  preparation  for  his  speeches 

was  peculiar.  Referring  to  a  statement  in 
the  press  that  all  his  speeches  were  written 
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and  mcroorized,  he  wrote  to  a  kinsman  in 
1874:— 

"  As  to  never  speaking  on  any  occasion  without 
conimittiiig  my  speech  to  menory,  I  am  forty- 

ti5;ht  years  old  and  have  not  done  mch  :\  thing  but 
once  or  twice  on  literary  occasions)  since  I  was 
tweniy-one  years  old.  /  cannot  write  a  spea  h. 
The  pen  is  an  extinguisher  upon  my  miml.  ami  a 
fnr?'irc  to  my  nor\cs.  I  am  the  most  habitual 
extemporaneous  speaker  i  have  ever  known. 
Whenever  I  get  the  opportunity,  I  prepare  my 
afgMinent  with  great  labor  of  thought,  for  my  miiui 
is  rather  a  slow  one  in  constnirting  its  plan  or 
theory  of  an  argument.  Bui  my  friends  all  tell  me 
tint  mjr  off-hand  speeches  are  by  far  more  vind 
than  my  prepared  efibrts." 

Further  light  is  thrown  on  this  point  in 
an  (unpublished}  address  of  Hon.  John  W. 
Fend],  of  Mississippi,  delivered  at  Meridian, 
at  a  memorial  meeting,  from  which  1  am 
permitted  to  make  a  few  extracts  :  — 

'•  In  the  company  of  men  whom  he  liked,  there 
was  an  '  abandon  '  in  his  manner  and  convereation 
which  was  very  captivating.  He  would  then  tell 
you  e«ety  diowght  he  had,— every  motive  that 
ai  tuated  him.  He  would  even  explain  his  '  tricks  * 
oratory.  1  remember  his  account  of  his  encoun- 
ter with  Senator  Conkling.    It  ran  thus:  — 

***  Wei,  you  know,  cariy  in  the  sesnon  Mr.  Conk- 
ling had  insulted  a  certain  Southern  Senator  in 
some  remarks  in  the  Senate.    Some  of  that  Sena- 
tor's friends  got  together,  —  myself  among  the 
mnnber, — and  conferred  about  the  matter  with  the 
*iew  to  advising  onr  friend  what  to  do  in  the  prem- 
ijes.  The  matter  had  become  somewhat  ccjld  by 
hpie  of  time.   We  agreed  that  anything  in  the 
way  of  a  challenge  or  looking  to  a  duel  was  out  of 
I'lc  question.    We  felt  that  such  a  course  would 
l^ice  us  in  an  attitude  which  would  weaken  our 
Hciioa;  we  knew  that  such  a  course  would  raise 
sbiMl  from  the  people  of  the  North  thai  would 
C3'»"  renewed  prcindirc  towards  the  people  of  the 
^'h.  After  a  long  conference  we  arrived  at  the 
ewdusioii  that  nothing  could  be  done  but  bide  a 
imii-  when  our  friend  could  hope  to  strike  b.ick  in 
<^fl>-ite.    I  felt  so  mnrh  nu^^nvntcd  that  T  dcter- 
•lOcd  iljat  I  would  myself  prepare  some  good 
•«icl«»  for  bcother  Conkling  and  « lay  for  him ; " 


so  1  spent  some  thought  and  preftared  some  good 

ammunition,  — snuu-  ^ood  ~t<iut  ''sticks"  foriiim, 
and  laid  them  away  ready  for  u:>e.  It  seemed  to 
me  as  if  I  should  never  ^et  a  chance  to  use  my 
"  sticks ; "  but  finally,  aher  long  months,  my  op- 
portnnitv  rame 

"  '  I'he  session  was  nearly  over.  One  day,  Mr. 
Conkling,  being  in  a  bad  humor,  was  strutting 
al)out  the  Senate,  jumping  on  everybody,  Repulv 
lican  or  Democrat ;  -snarling  and  snapping,  and 
making  himself  generally  odious.  Let  me  turn 
aside '  (said  Mr.  Lamar)  '  to  say  that  Conkling  is  a 
formifbUe  man.  He  is  a  man  of  great  pose  and 
power ;  no  man  wanted  to  enc  ountiT  him  ;  thf 
fact  is  that  everybody  was  afraid  of  hun.  Well, 
that  day  he  finally  ^  rounded  up  "  his  "  muck  run- 
ning "  by  charging  a  number  of  us  who  had  made 
a  certain  agreement  with  bad  faith.  Thon  I  snw 
my  tune  was  come.  I  jumped  on  him  with  all  my 
strength,  and  denounced  him ;  it  was  not  my  plan 
to  bring  out  my  **0(dd  sticks"  at  that  stage.  My 
onslaught  was  so  unexpected  that  I  had  him  at  a 
disadvantage ;  he  realized  this  instantly  and  fully, 
and  instead  of  coming  bade  at  me  with  that  per- 
fect poise  and  that  incisive  manner,  was  rattled  ; " 
he  lost  his  head,  and  howled  like  a  wounded 
animal  {sic}.  When  he  resumed  his  seat  just  in 
front  of,  and  across  the  aisle  from  me,  I  rose, 
ready  with  my  '*  cold  slicks.'*  Now,  no  man  who 
has  not  been  one  of  our  little  band  there  can  appre- 
ciate the  anxiety  on  the  part  of  that  band  in  a 
moment  like  that.  There  was  a  terrible  tension, 
breathless  silence.  Fk)mc  of  my  friends  were  un- 
easy ;  they  knew  that  I  was  an  impulsive  nian ; 
they  knew  that  I  had  struck  a  United  States 
Mavshal  over  the  head  with  a  chair  in  a  court- 
room, an<l  thcv  feared  I  would  assault  Conkling 
or  do  something  indiscreet.  Old  Vance'  (,so  he 
spoke  of  the  Senator  from  Nmth  Carolina) '  came 
down  the  aide  and  stood  by  me.  ready  to  stop  any 


fciiili-,li  thinf'  I  mi"ht  start   to  di 


.Ah,'  said 


Lamar,  '  they  did  not  know  that  1  had  any  "  cold 
sticks."  After  a  prelinrinaiy  remark  in  which  I 
said  I  did  not  wonder  that  the  Senator  recoiled  at 
my  words,  I  brought  out  one  of  my  "  cold  sticks." 
Now,  I  had  n't  thought  so  much  of  that  particular 
stick ;  I  had  others  I  considered  far  superior  to 
it.  Rut  when  towering  over  him  and  |^ng  at 
him,  I  said  with  all  mv  energy  :  "  Tliey  were  words. 
Mr.  President,  which  no  good  man  would  deserve 
and  no  brave  man  would  bear."  the  whole  house 
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came  down  with  applaui»e;  the  gallnies  joined,  ] 

and  old  Vame  r!a[i|X  (I  his  fat  hanr?-..    I  snw  tn- 
siantly  that  was  the  i)Ucc  to  stop,  and  with  a  great  . 
eJTort  I  resisted  the  temptation  to  bring  out  any  ! 
more  "sticks"  and  sat  down.'  | 

*'  'f"j  appreciate  the  recit.i!  it  must  have  been 
hcanl ;  it  cannot  be  written  ur  repeated  so      to  j 
give  any  correct  idea  of  its  graphic  interest.   How  > 
few  men  could  so  control  themselves  as  to  resist 
snch  a  temptation  I 

•  «  *  *  •  • 

"  Once  when  I  had  declined  to  speak  after  him 

ui)  til  hustings  (stating  that  I  was  not  prepared), 
Mr.  Lamir  >.iid  to  me:  *Yoii  were  wise  not  to  ' 
attempt  to  spcaic.  You  are  a  young  fellow  just 
Starting  out ;  let  me  give  you  a  piece  of  advice : 
never  attempt  to  speak  when  you  are  not 
prepared.' 

"  1  thanked  him  for  the  advice  and  asked  him, 
*  ])o  you  mean  to  intimate  that  you  never  speak 
without  prc|>aration,  and  do  you  mean  by  l>cing 
prepared  that  you  write  y'>'ir  speeches?'  '  N'n.' 
he  said,  '  I  try  not  to  speak  unless  1  am  prepared, 
I  don*t  write  my  speeches ;  my  practice  is,  when 
l)reparing  a  speech,  after  having  determined  what  ! 
subjects  to  discuss,  to  frame  my  scntcnrps  in  my 
n)ind ;  to  turn  each  sentence  over  an<l  over  until 
I  get  it  hi  shape  to  suit  me,  and  then  to  rq>eat  it 
to  myself  until  it  is  thoroughly  inipresscd  on  my 
mind,  and  then  to  go  on  to  the  next  sentence :  sn 
that  when  I  am  through  with  my  preparation,  1  nui 
only  know  what  I  am  going  to  say,  btit  the  very  ■ 

gc>tiiri'  tli.il  will  .ic'-oinpaiiy  every  word  of  it.  Wm 
will  find  it  ditticult  at  first  to  do  tlut,  but  you  can 
soon  train  yourself  to  it.' 

"  His  own  statement  was  quite  suflScient,  but  it 
was  corroboralffl  hy  the  fnrt  tl-;it  in  th.it  <-;inip.iign 
he  made  the  very  !>an)e  speech  a  great  number  of  , 
times,  —  verihtim  et  literatim  et  fimftnatim.**  I 

i 

In  1877  Tamar  took  his  seat  in  the  United 
States  Senate.    In  the  Senate  he  had  an 
opjwrtunity  to  display  his  sense  of  the  duty  ' 
of  a  representative  not  to  be  bound  by  the  \ 

instructions  nf  hi-;  constituents  (upon  an 
issue  not  invoKcd  in  his  election),  when 
these  were  contrary  to  his  own  judgment 
and  conscience.   On  the  Silver  Bill  he  said : 

"  Mr.  President,  —  Having  alrea(iy  c.xpresseil 
my  deliberate  opinions  at  some  length  upon  this 


very  important  measure  now  under  consideration. 

I  ^h.ill  not  trespass  upon  liie  attention  of  the 
Senate  further.    1  have,  however,  one  other  duty 
to  perform,— a  very  painful  one,  I  admit,  but  one 
which  is  none  the  less  clear.   I  hold  m  my  hand 
certain  resolutions  of  tlio  Legisl.iture  of  NTi^vi-^sipjjji, 
which  I  ask  to  have  read."    (Mr.  Lamar  then  sent 
to  the  deck's  desk,  and  had  read  the  resolutions 
of  the  Mississippi  Legislature,  instructing  their 
Senators  to  vote  for  the  Silver  Bill.)    Mr.  Lam.nr. 
continuing,  said:   "  Mr.  President,  between  these 
resolutions  and  my  convictions  there  is  a  great 
gulf.    I  cannot  ju^s  it.    Of  my  love  to  the 
State  of  Mississippi.  1  will  not  spenk  :  mv  life 
alone  can  tell  of  that ;  my  gratitude  for  the  honor 
her  |)eq)le  have  done  me  no  words  can  express. 
I  am  best  proving  it  by  doing  to-day  what  I  think 
their  true  instincts  .ind  their  characters  require  ine 
to  do.    During  my  life  in  that  Slate  it  has  been 
my  i)rivilege  to  assist  the  education  of  more  than 
one  generation  of  her  youth ;  to  have  given  im- 
pulse to  wave  after  wave  of  the  young  manhoml 
that  has  (Msscd  into  the  troubled  sea  of  her  social 
and  political  fife ;  upon  them  I  have  always  en- 
de.u  ored  to  impress  the  belief  that  truth  was  better 
th.m  falsehood,  honesty  than  poUcy,  courage  better 
than  cowardice. 

"To'day  my  lessons  confront  me.  To-day  I 
must  be  true  or  false,  honest  or  cunning,  faithful 
or  unfaithful  to  my  people.  e\en  in  this  hour  of 
their  legislative  displeasure  and  ilisapprobation.  I 
catmot  vote  as  these  resolutions  direct  I  cannot 
.ind  will  not  shirk  the  responsibility  which  my 
position  imposes.  My  duty,  as  I  see  it.  I  will  do, 
and  I  will  vote  against  this  bill.  When  that  is 
done,  my  responsibility  is  ended.  My  reasons  for 
my  vote  shnll  be  given  to  my  people  ;  then  it  will 
be  for  them  to  determine  if  adherence  19  my 
honest  convictions  has  disqtialifietl  me  from  repre* 

Senting  them.  Whether  a  (iifferenre  of  Opinion 
upon  a  difficult  and  coinpiicated  suhjert.  to  which 
1  have  given  patient,  long-continued,  conscientious 
study,  to  which  I  have  lnt>ught  entire  honesty  and 
singleness  of  purpose,  and  upon  which  I  have 

spent  ^vhntever  :iliilit\'  God  hri'^  f^iven  me.  is  now 
to  scj)arate  us,  — whether  this  dilTcrence  is  to  over- 
ride that  complete  union  of  thoti.i(ht,  syni|iath>', 
and  hoiJC  which  on  all  other,  and.  as  I  believe, 
even  more  im]iortant  subjects  bind  us  together. 
Before  theiu  I  inu.st  stand  or  fall ;  but  be  their 
present  decision  what  it  may,  I  know  that  the  time 
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tc  not  far  distant  when  the)*  will  rvcognize  my 
action  to-day  as  wise  and  just ;  ami  armed  with 
iiorirtt  ronvictions  of  my  duty,  f  shall  talmly 
awaii  ibe  rc^ulbi,  believing  in  the  utterance  oi  a 
great  AaKfican  who  never  trusted  his  cbuntr yinen 
in  vain,  — that  truth  is  omnipotent,  and  pufalic 
justice  cotain." 

His  confidence  was  not  unwarrant^  He 

was  re-elected  to  the  Senate  in  1S82. 
Limarhad  somethinjx  of  IJncoln's  faith  in 
the  people,  especially  when  he  knew  he 
would  ]»ve  opportunity  to  "  state  his  case  " 
before  tibem. 
Judge  Emory  Speer  says : — 

'*  On  one  occasion  he  told  me  that  a  young  kins- 
nun  wrote  to  him,  asking  him  to  sec  what  he  could 
do  aljoul  a  certain  politiral  mutest  in  wiiich  he 
vaj  engaged,  and  m  which  the  inachute  was  bein^ 
used  gainst  him.  He  wrote  his  young  liriend  that 
he  had  nevt-r  Iiai!  any  experience  in  machine  poli- 
tics, but  that  whenever  there  was  a  conspiracy 
apinst  htiu,  all  he  couUi  do  was  to  go  there  and 
make  a  speedi,  and  break  it  up.*' 

On  March  5,  1H85,  Lamar  was  made  Sec- 
retaty  of  the  Interior  in  the  Cabinet  of  Pres- 
ident Cleveland.   There  was  some  partisan 

criticism  of  the  appointment,  bascfl  on  the 
allet^ed  incon}.;ruity  of  having  an  cx-Confcd- 
erate  otficer  at  the  head  of  the  Pension  Office. 
These  critics  must  have  been  surprised  at 
thefdlowing  language  in  his  first  Report : — 

"I  know  <rf  no  burden  of  government  that  is 

more  cheerfully  borne  than  that  of  the  pension 
system.  I  concur  fully  in  all  t-fforts  to  tk  monstrate 
ll»t  it  is  universally  regarded  as  a  noble  benefi- 
cence,  and  m  the  view  that  when  well  and  cksanly 
^Itninistcred,  it  is  noble  in  its  purpose,  and  good 
•i»  its  results,  difftisinc  with  lih-ernl  and  just  hand 
^  wealth  of  a  wealiiiy  people  among  those  who 
«i*(erhoin  the  strokes  of  war,  and  have  become 
■nqwvnished  by  its  misfortunes." 

In  subsequent  reports  he  called  the  atten- 
tion of  Congress  to  worthy  classes  of  cases 

for  which  exist  in-  laws  failed  to  provide^and 
^fged  that  the  omissions  be  cured. 
Mr.  Fewell  says :  — 
21 


Lamar  was  very  much  out  of  place  when 
Secretary  of  Interior  Department.    He  was  a  poor 

businessman;  he  abhorred  drudi^'erv  ;  detail  lK)red 
him.  'Ihe  duties  of  that  department  required 
busmess  talent  and  experience;  they  consisted 
almost  wholly  of  <!clail.  I  knew  that  be  felt  him- 
self unsuiteil  to  the  place.  I  have  reason  to  l>e- 
lieve  thai  he  lunged  to  get  out  of  it,  and  that  he 
desired  and  accepted  the  Supreme  Court  Judge- 
ship, not  so  much  as  a  place  suited  to  his  tastes, 
h'!t  as  a  rcfMi^e  from  tlie  crushing  '  grind  *  of  the 

.  Interior  Department.  1  recall  niy  last  inleniew 
with  him.  He  was  seated  in  his  official  chair  in 
the  Department  on  Int-Tior,  Iwfort-  a  desk  filled 
with  papers.  He  shook  me  by  the  hand,  and 
looked  at  me  as  if  asking  himself,  '  Docs  this  man 
want  office  too?*  I  asked  about  his  health,  and 
as  (jnickly  as  I  could  do  so  with  ease  stated  that  I 
had  not  come  to  see  him  about  any  oflfice  ;  that  I 
had  a  matter  of  business  |)ertaining  to  the  Land 
Office,  and  I  requested  a  letter  of  introduction  to 
Commissioner  Sparks.  He  readily  complied  with 
my  request,  —  dictating  the  letter  to  his  steno- 
grapher. That  done,  he  turned  to  me  and  we  in- 
dulged in  a  brief  chat   He  read  an  opinion  he 

I  had  jnst  given  in  some  land  niatter.  I  hardly 
understood  the  purport  of  the  opinion,  I  was  so 
pained  to  observe  how  wrom  anci  weary  he  looked  ; 
his  face  was  haggard,  his  eyes  were  lustreless.  I 
askctl  Tnvsflf,  '  Have  they  crushed  the  ainlsitinn 
out  of  this  man  entirely  ?  Is  he  worn  out  and  done 
for?  Let  me  see  if  I  can  rouse  him.  —  Cotonel 
Lamar,*  I  said,  '  this  is  no  place  for  you  ;  you  will 
weir  ynnrsrlf  out  at  tliis  dnidgery.  \  will  tell  yon 
where  you  ought  to  be,  and  where  our  i)eople  need 
you  and  need  you  badly.' 

"  '  Where  ? '  he  asked,  exhibiting  some  interest. 
"  '  In  the  House.*  I  answered  ;  '  there  is  your 
place,  there  is  where  you  ought  to  be,  —  to  lead. 
We  have  no  leader  in  that  body,  and  things  are 
going  to  the  "tiow-wows"  there." 

Instantly  he  w.is  the  Lam.ir  of  old.  His  eyes 
blazed;  his  countenance  cast  off  its  almost  per- 
petual shadow;  he  rose  to  his  feet  and  glared 
about  him  witii  the  manner  of  a  prisoner  who  was 
called  to  break  lii-  lionds.  Hp  sw<*pt  his  arms 
through  the  air,  and  said  with  great  bni  snjipressed 
animation,  *  You  are  tight,  by — !  There  is  where 
I  would  like  to  be.  If  I  were  there,  I  would  mash 
sonic  of  those  - —  -  fellows.  T  M  tcarh  the;?)  some 
sense.*  Then  he  ret  ailed  himself,  and  resumed  his 
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seat  ami  his  tired  luok.    The  tight  laded  from  hs 

evfs,  his  frnrne  !>ecamc  limp ;  a  clerk  rnmt-  in 
Willi  my  ieitcr;  Lauur  signed  it.  'Gocwl-by,'  1 
said.  'Good4>y/  he  responded.  We  shook 
hands.    1  never  saw  him  again. 

'•T  ilid  not  fully  tmderstand  his  refercnre  to 
'  those  fellows/  but  I  inferred  that  he  meant  Kit 
Democratic  members.  It  was  common  talk,  at 
that  time,  that  the  Democratic  House,  having  nu 
leader,  was  dhftiqg  about  lilce  dead  wood  in  an 
eddy." 

While  it  is  doubtless  true  that  Lamar  was 
not  fond  of  office  detail,  yet  he  filled  consci- 
entioitsly  and  ably  all  the  requirements  of 
his  position  as  Secretary.  His  Reports  are 
equal  to  any  State  papers  that  have  ema- 
nated from  that  depart ment.  He  was  a 
warm  friend  of  the  Indian,  and  earnestly 
desired  to  terminate  the  "Century  of  Dis- 
honor." He  declared  that  "the  only  alter- 
native now  presented  to  the  American  Indian 
race  is  speedy  entrance  into  the  pale  of 
American  civilization,  or  absolute  extinc- 
tion. .  .  .  After  incorporating  into  our  body 
politic  four  millions  of  blacks  in  a  state  of 
slavery,  and  investing  them  with  citizenship 
and  suftr;i;;c,  we  need  not  strain  at  the  gnat 
of  two  hundred  and  sixty  thousand  Indians." 

Upon  his  appointment  to  the  Supreme 
Court  by  President  Cleveland.  Lamar  took 
his  seat,  Jan.  1 8,  i888.  Mr.  Carson,  in  his 
"  History  of  the  Supreme  Court,"  «;avs  :  "  One 
of  his  colleagues,  upon  being  asked  whether 
he  had  met  the  expectations  of  his  friends, 
replied:  'Fully.  Mr.  Cleveland  made  no 
mistake  in  app<iintini^  him.  Whatever  doubts 
existed  as  to  his  fitness  for  the  Supreme 
Bench,  growing  out  of  his  long  political  and 
parliamentary  career  and  absence  from  the 
active  practice  of  his  profession,  have  wholly 
disappeared.'"  It  is  surprising  that  any 
doubt  should  h;ivc  been  predicated  upon  the 
fact  first  mentioned.  To  cite  only  the  Chief- 
Justices  as  instances,  Jay  had  been  Secretary 
of  Foreign  Affairs  ;  Ellsworth  had  been  Sena- 
tor; Mai  shall,  Tanev.  anil  ChaM'  ha'I 
been  members  of  thi-  (  aliinct  An  analv.sis 
of  the  history  of  the  fifty-four  judges  who 


have  occopted  the  bench,  with  regard  to  the 

I  manner  in  which  they  acquired  t^e  eminence 
that  led  to  their  appointment,  show*;  that 
eighteen  acquired  their  di.stinciion  in  politics, 
twenty-two  on  the  bench,  while  only  fourteen 
can  be  credited  to  the  bar.  Since  the  pas- 
sage of  the  Act  establishinp;  Circuit  Courts 
of  Appeal.  —  leaving  to  the  .Su]irfme  Court 
almost  exclusively  federal  and  constitutional 
questions, — the  value  to  a  judge  upon  that 
bench  of  previous  experience  in  the  practical 
adniiruslration  of  the  government  will  be 
even  greater  than  it  has  been  heretofore. 

But  while  his  political  career  was  no  dis- 
qualification. —  rather  the  reverse,  —  the  fact 
that  Lamar  had  never  had  any  extensive 
practice,  and  doubtless  very  little  in  tlie 
Federal   Courts,  caused   the  apprehension 
among  his  friends  that  he  would  be  at  a  dis- 
advantage in  association  with  judges  before 
whom  ca.ses  are  argued  on  the  assumption 
that  the  law  is  already  known  and  its  api)li- 
cation  only  is  in  question.     I  hose  who  knew 
his  conscientiousness,  his  capacity  for  labor, 
his  great  intellectual  power,  never  once  feared 
that  his  decisions  would  fall  below  the  stand- 
ard of  that  great  court  ;  but  they  did  fear 
for  him  that  he  would  find  his  work  on  the 
bench  excessively  laborious.   Sttcb  was  the 
fact.  Justice  Lamar  had  none  of  the  false 
pride  that  would  have  prompted  a  conceal- 
ment of  it.    One  of  his  colleagues  alludes 
to  it  in  a  note  expressing  his  admiration  of 
the  opinion  in  Pennoyer  f.  Connaughy,  140 
U.  S.  I :    "Vour  differentiation  of  cases 
where  a  State  may  and  may  not  be  sued  is 
the  best  I  have  seen.     The  ease  seemed  to 
me  adifiUcuIt  one,  and  I  sliuuld  not  have  sus- 
pected that  you  did  mt  enjoy  writing  opin- 
iotu.   This  is  excellent."    In  a  conversation 
with  the  writer  he  remarked  :  "  Writing  out 
a  decision  costs  me  two  or  three  times  the 

I  labor  it  costs  a  facile  worker.   .Mow,  there 's 
Judge  Blatchford:  he  can  take  a  record, 

1  master  it.  and  "  (with  a  quick  gesture)  "  there 
is  the  w  liolt'  ihini;    -  the  decision  — /-m, ///('. v/, 

I  in  tlie  lime  that  it  takes  me  to  flctermitie  how 

I  I  shall  set  about  ajipruaching  the  case," 
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Chief-Justice  Fuller,  to  whom  this  remark  | 

was  rept-atcd,  said,  "  His  decisions,  if  written 
with  difficulty,  do  not  show  any  traces  of  it." 
While  no  case  which  came  before  him  (ex-  | 
ccpt,  perhaps,  that  of  Neagle)  called  for  the 
'*am[dest  exploitation  of  his  powers,"  yet  it  | 
may  be  confidently  said  that  his  opinions, 
numbering  precisely  one  hundred,  from  i:?; 
U.  S.  to  145  U.  S.  inclusive,  are  worthy  of 
the  great  court  of  whose  records  they  form  1 
a  part. 

From  the  point  of  view  of  the  "  Green  Ha<j," 
—  to  wit,  that  oi  cntcrtaininrj, —  the  leading 
case  that  came  before  Justice  Lan>ar  was  that 
of  Anderson  v.  Miller,  139  U.  S.  71,  in  which  | 
the  question  was  infringement  of  a  patent  on 
"  re-enforred  drawers."  This  was  the  case 
in  which  John  S.  Wise  so  successfully  waged 
war  against  the  gravity  of  the  court.  The 
patentee  was  a  male  citizen  of  Virginia.  The 
defence  was  want  of  novelty.  Brandishing 
}  <rirnple  of  the  bifurcated  garments  before 
the  court,  Mr.  Wise  argued  that  it  was  a 
great  reflection  on  the  famous  wives  and 
mothers  of  the  grand  old  Commonwealth  for 
any  man  to  pretend  that  he  had  invented  at} 
improvement  on  drawers  that  was  not  already 
known  to  these  good  matrons.  It  is  said 
that,  for  the  first  time  in  its  history,  the 
whole  court  was  convulsed ;  but  it  is  to  be 
regretted  that  no  trace  of  the  fun  of  the  aigu- 
fnent  appears  in  the  decision. 

Most  of  Justice  Lamar's  decisions  are  in 
cases  involving  surveys  and  boundaries  of 
land,  land  grants,  etc..  indicating  that  his  ex- 
|>crience  in  the  Department  of  the  Interior 
had  given  him  a  familiarity  with  these  ques- 
tions which  led  his  associates,  perhaps,  to  \ 
defer  to  him  on  these  subjects.  { 

In  one  case  where  the  question  was 
whether  a  negotiable  instrument,  signed  by 
ail  officer  of  a  eorporation,  imported  a  cor- 
porate iiabdity  or  an  individual  contract  of 
the  signer,  he  speaks  of  **  the  vast  conflict — 
had  almost  said  anarcky  —  of  the  authori- 
ties bearing  on  the  question  under  consid- 
eration "  f  128  U.  S.). 

In  /Mien  v.  Gillette,  127  U.  S.  596, — 


purchase  by  trustee  of  trust  proi>erty  at  sale 
brought  about  by  third  party. —  he  finds 
occasion  to  declare:  "The  lanp^iiaj^e  em 
ployed  by  the  text-writers  does  not  present  a 
thorough  and  perfect  generalization  of  the 
essential  principles  pervading  the  decisions 
on  this  subject." 

Excellent  examplf^  of  his  judicial  work 
are  found  in  the  following  cases  :  Kidd  v. 
Pearson,  128  U.  S.,  holding  constitutional 
the  statute  of  Iowa  providing  that  intoxicat- 
ing liquors  may  be  manufactured  and  sold 
within  the  State,  for  certain  purposes  an<i  no 
other;  McCall  v.  California,  1  jO  U.  S.  104. 
holding  that  an  agency  of  a  line  of  railroad 
between  Chicago  and  New  York,  established 
in  San  I'rancisco,  for  the  purposes  of  induc- 
intr  passengers  going  fiom  San  I-  raneisco  to 
take  the  line  at  Chicago,  but  not  engaged  in 
sdling  tickets  for  the  route,  or  receiving  or 
paying  out  money  on  account  of  it,  is  an 
agency  engaf:;ed  in  interstate  commerce  ; 
Howarii  :  .  Stillwell  &  Bierce  M'f'g  Co.,  139 
U.  S.  199,  deciding  when  profits  which  would 
ariM  from  the  performance  of  a  contract  may 
be  recovered  as  damages  for  the  breach 
thereof:  Mcl.ish  Roff.  141  V.  S.  661.  to 
the  etiect  thai  a  writ  of  error  will  not  lie  to 
the  Supreme  Court  on  a  question  of  juris- 
diction, under  the  act  establishing  Circuit 
Courts  of  Appeal,  until  final  judgment  in  the 
Circuit  Court.  The  work  of  his  predecessors 
in  the  great  court  which  is  the  glory  of  the 
Constitution,  he  happily  characterized  as  a 
"century  of  wise  and  patriotic  analjrsis" 
(135  U.  S.  82). 

Of  his  dissenting):  opinion  in  the  Neagle 
case,  Mr.  Carson  well  says :  — 

"  The  lor^ic:il  power  of  Mr.  Justice  I  nmar,  his 
Striking  talents  as  a  rhetorician,  his  clearness  of 
vision  in  detecting  the  true  point  in  controversy, 
and  his  tenacious  grasp  upon  it  through  all  the  in- 
volutions <»f  argument,  his  (hmiliarity  with  adjudged 
ca!>e!>,  his  well-defined  conception  of  the  nature  of 
the  general  government  and  the  distribution  of  its 
powers  under  the  Constitution,  are  Ix'sl  <lisplaycd 
in  his  ihssenting  opinion  on  /w  Neafjie.  in  whieh, 
uiLswayed  by  horror  or  re:>cntment  at  the  atrocious 
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attt  inpr  to  assassinate  Mr.  Justice  Field, he  ins»ted  I 

thnt  lu  litre  jurisilu  tion  of  the  crime  of  murder  j 
codUl  be  withdrawn  fmtii  the  tribunalN  of  t!ie  Stnte 
wlicre  llie  act  was  pcri>etrated,  into  the  Federal 
Courts,  it  was  necessary  to  show  some  law,  sotne  | 
statute,  some  act  of  Congress,  which  could  be 
pleaded  as  an  authoritative  justification  for  the 
prisoner's  act,  and  that  no  implied  power  existed  | 
in  the  Presiilent,  or  one  of  his  subordinates,  to  ! 
substitute  an  order  or  direction  of  his  own,  no 
matter  how  lofty  the  motive  or  commendable  the 
mull." 

Ilnr  vard  conferred  upon  him  the  degree 
of  LLL).  in  1.SS6.  Trcsi'lcnt  Flint  sniuted 
him  on  that  occasion  as  follows :  "  Lawyer, 
Schotar,  Senator,  Administrator,  Teacher." 

The  romance  of  his  early  life  proved  the 
happiness  nf  his  later  \  cars.  His  first  attach-  ' 
ment  was  tor  Miss  Henrietta  De^an,  of 
Macon,  who  did  not  lot)k  with  disfavor  on 
his  suit;  but  parental  objections  intervened. 
I^atnar's  first  wife  was  a  dauj,'h  tcr  (,f  Augustus 
B.  Longstreet,  author  of  the  inimitable 
Georgia  Scenes."  Miss  Dean  married 
Gen.  William  S.  Holt.  Lamar  lost  his  wife 
<turinf  his  term  in  Congress.  Mrs.  Holt 
had  been  a  widow  for  many  years,  when  in 
1886  Lamar  met  her  again,  and  they  were 
married  Jan.  5,  1887. 

In  December,  1892,  failing  health  compelled 
Lamar  to  give  up  work.  He  came  to  Macon 
with  his  wife,  and  seemed  to  be  making  im- 
provement. But  "  the  feet  of  the  avenpfinj; 
gods  are  shod  with  wool."  On  the  night  of 
Jan.  2j,  1893,  he  was  suddenly  attacked  with 
illness,  and  died  within  an  hour. 

His  obsequies  at  Macon,  on  January  28. 
were  attended  by  Chief-Ju.stice  I'uller  and 
Mrs.  Fuller,  and  by  Mr.  Justice  lilatchford. 
Mr.  Justice  Brown,  and  Mr.  Justice  Brewer, 
also  by  the  Clerk  and  Marshal  of  the  court. 

Thus  far  this  sketch  has  dealt  with  the  ex- 
ternal facts  of  Lamar's  career.  Hut  charat  - 
ter  is  more  than  achievement.  To  be  and 
to  know  are  greater  things  than  to  .^ct  and 
to  have.  What  of  bis  spirit,  of  the  inner 
life  *'  As  a  man  thinketh  in  his  heart,  so 
is  he."  Lamar  was  warm-hearted,  impulsive, 


I  tender,  geiferous,  sympathetic,  good.  He 
i  was  especially  considerate  of  young  men,  — 

literally  eager  to  help  them  forward  by  kindly 
and  encouraging  words.   If  one  did  anvthing^ 
I  worthy  of  praise,  he  would  take  great  pains 
to  contrive  some  indirect  method  by  which 
he  might  make  known  his  appreciation.  His 
I  courteous  and   patient  dealing,'  even  with 
those  who  made  preposterous  claims  upon 
his  good  offices  showed  the  thorough  kiiui- 
ness  of  his  nature,  while  at  the  same  time 
his  candor— "the  sweet  fresh  air  of  our 
moral  life  "  —  prevented  him  from  jiermitt'n^ 
the  ap[)licant  to  entertain  the  hope  of  hav- 
ing his  support  when  ho  was  not  free  to  j;ive 
it.    His  purity  of  life,  purpose,  and  conduct 
was  never  questioned ;  not  even  did  slander 
'  cast  anv  temporary  film  upon  his  reputation. 
Conscience  was  his  p;nide.  He  was  a  patriot. 
It  was  a  peculiarity  that  for  many  years  he 
wore  in  an  inside  vest-pocket  a  small  copy 
of  the  Constitution.   This  was  buried  with 
htm. 

The  influences  surrounding  Lamar  in  early 
life  were  deeply  religious.  His  training  at 
home  and  at  college  was  distinctly  evangeli- 
cal. Almost  all  his  public  utterances  show 
in  their  religious  cast  the  impress  of  this 
training.  Robert  Browning  intimates  in  one 
of  his  poems  that  in  this  age  we  have  our 
choice  to  live  "  the  life  of  doubt  diversified 
by  faith."  or  "  life  of  faith  diversified  by 
doubt."  Another  poet,  equally  reverent, 
declares :  — 

"  Doubts  to  tlie  worlit's  (  ht!ii  heart  unknown 
Question  us  now  from  star  and  stone  ; 
The  letters  of  the  aacred  book 
Glimmer  and  swim  beneadi  our  look." 

Lamar  had  many  vacillations  —  perhaps 
once  a  total  lapse  —  from  the  early  faith 
which  he  "  drank  in  with  his  mother's  \mW  ;  " 
but  in  his  later  life  it  came  back  to  him  with 
sustaining  power. 

The  imperishability  of  non-$enti«it  life 
he  expressed  in  a  verse  which  is  perhaps 
his  best  contribution  to  the  judicial  an- 
thology :  — ' 
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"  They  are  not  ours, 

The  fleetin;^  flowers, 

But  lij;l)ts  of  God 

That  through  the  sod 
Flash  upward  from  the  world  beneath,  — 
Tliat  rc;;ion  peopled  wide  with  death,  — 
And  tvU  us  in  each  .suljtic  hue 
That  life  renewed  is  passiuj;  through 
Our  world  ajpiin  to  seek  the  skies. 
In  native  realm  of  Paradise." 

There  is  an  immortality  in  the  influence 
even  .if  those  who  "live  faithfully  hidden 
lives,  and  rest  in  unvisited  tombs;"  much 
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more  ill  trie  itiniu-iu  t:  nf  those  who  by  great 
personality  set  in  motion  those  "echoes 
that  roli  from  soul  to  soul,  and  grow  forever 
and  forever/*  We  may  apply  the  noble  wonls 
of  William  Watson  to  the  forceful  and  kindly 
spirit  that  has  left  us :  — 

**  And  ticnif  froin  Ottr  Vatn  platldit*  greatly  tied. 
He  with  diviner  silence  dwells  instead. 
Unto  no  earthly  seas  with  transient  roar. 
Unto  no  earthly  airs  he  sets  his  sail. 

But  far  beyond  our  vision  and  our  hail 
1 8  heard  forever,  and  is  seen  no  more." 


BROADMOOR  ASYLUM  AND  ITS  INMATES. 

Bv  A  LicUAL  Visitor. 


I  'HE  prisoner  was  acquitted  on  the 
j;round  of  insanity,  and  directed  to  be 
detained  during  her  Majesty's  pleasure.  " 
How  often  does  the  newspaper  report  of  a 
criminal  trial  end  with  these  commonplace 
and  colorless  words,  and  how  many  readers 
understand  their  significance,  or  attach  to 
them  any  definite  idea  whatever?  In  this 
paper  I  propose  to  give  an  account,  based 
on  personal  observation,  of  the  great  English 
asylum  for  the  reception  of  criminal  lunatics 
and  lunatic  criminnls,  aiul  tlnis,  if  possible,  to 
bridge  over  a  gap  in  popular  i<nowiedge. 

Down  to  the  year  i860  persons  accused 
of  having  committed  a  criminal  offence,  but 
found  insane  upon  arraignment  or  by  the 
verdict  of  the  jury  that  tricil  them,  and  con- 
victs who  became  lunatic  while  undergoing 
their  terms  of  miprisonment»  were  in  this 
country  simply  distributed  under  a  magtste* 
rial  or  judicial  order,  among  the  various  county 
and  other  nsylums,  whf're  ihev  were  main- 
Umeu  at  a  cost  of  from  ^,26  to  ^34  a  year. 
This  system  had,  however,  a  number  of  ob« 
^'  MIS  disadvantages,  of  which  the  chief  were 
i^c  evil  mfluence  exerted  by  criminal  lunatics 
upnn  ordinary  patients,  who  in  spite  of  their 
madness  have  a  large  and  comprehensive  j 
faculty  of  imitation,  and  the  impossibility  of  I 


subjecting  the  criminal  inmates  of  such  asy- 
lums to  adecjuate  supervision  and  control ; 
and  nccortlin^ly  in  i860,  principally  through 
the  agency  of  the  i*larl  of  Shaftesbury,  an  act 
of  Parliament  was  passed  authorizing  the 
establishment  of  a  State  Criminal  Lunatic 
Jsyluiii  fot  I'"ngland.  Three  ye:irs  later  the 
project  contemplated  by  this  statute  was  car- 
ried into  effect,  and  Broadmoor  Asylum  was 
formally  opened.  All  that  I  desire  to  say 
about  the  local  habitation,  the  exterior,  the  in- 
terior, the  administration,  and  the  inmates  of 
this  important  and  interesting  institution  may 
be  stated  most  compendiously  in  the  form  of 
a  description  of  a  visit  which  I  paid  to  it  a 
few  days  ago,  in  company  with  my  friend 
Gricc,  an  offirini  of  hi^h  standing  in  the  civil 
service  of  India,  who  is  now  at  home  on  fur- 
lough, and  who  seeks  to  divert  bis  thoughts 
from  the  unspeakable  rupee  by  plunging  into 
a  course  of  scientific  dissipation.  We  started 
from  Waterloo  at  o  38  \.  m.,  and  reached 
lirackwell  in  Berkshire  a  little  after  eleven, 
Brackwell  is  thirty  miles  from  London,  and 
—  a  fact  of  some  moment  to  the  traveller 
already  .suffering  from  the  tedium  of  the  rail- 
way journey  —  four  miles  from  Hroadmoor. 
1  A  considerate  cabman  otVcrcd  to  drive  u.s  to 
I  the  asylum  and  back  for  ten  shillings ;  but 
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although  on  pleasure  bent,  our  minds  were 
rruf:;al.  and  we  decided  to  walk,  ;itid  — in  spite 
of  the  profl'ered  assistance  ()faf;uitlc,  already 
under  the  intiucoce  of  liquor  and  thiriiting 
for  more  —  to  walk  alone.  Our  indepen- 
dence was  soon  subjected  to  a  severe  test. 
At  the  nntset  a  thick  mist  enveloped  iis  ; 
as  wc  made  our  wav  with  dit'ficuUy  alon^  the 
curveless  avenue  that  leads  to  liroaUinoor,  it 


moor;  but  I  dispelled  this  impression  by  the 

free  distribution  (;f  half-pence,  and  thus  es- 
caped the  danger  of  "  turning  out  the  town.'* 
The  site  of  Hroadnioor  is  well  chosen  ;  it 
coven  three  hundred  acres,  and  commands 
an  extensive  and  uninterrupted  view,  into 
which  Sandhurst  and  Sandringham  enter. 
Tile  building  is  of  red  brick,  and  is  surrounded 
with  a  wall  varying  from  fourteen  lo  sixteen 


CaiMiNAi,  Lunatic  Asvluii. 

Bkoaomoor. 


deepened  in  intensity  and  in  volume,  and  by 
the  time  t!i:it  the  asvliim  came  in  si?jht  it 
had  tinaiiy  converted  Usclf  into  pouring  rain. 
There  is  a  little  village  at  Broadmoor,  the  in- 
habitants of  which  are  connected  with  the 
asylum  either  officially  or  as  purveyors  of  its 
supjilics  ;\  few  children,  despising  the  de- 
scending torrents  of  rain,  were  playing  in 
the  solitary  street  of  which  the  village  can 
boast.  Grice,  who  is  facetiously  disposed, 
gave  them  to  understand  that  he  was  cr)n- 
veying  me  into  the  kindly  custody  of  liroad- 


feet  in  height.  The  subjoined  block  jilan 
will  ennhle  me  to  dispense  with  any  further 
reference  to  the  structure  itself. 

The  windows  are  securely  protected  by 
iron  bars,  and  these  are  practically  the  only 
indication  of  the  character  of  the  building. 
Or.  Nirbolsnn,  the  superintendent  of  the 
asyhiin,  a  powerful  Aberdonian.  who,  alter 
having  accpiired  an  extensive  knowledge  of 
the  criminal  classes  as  medical  officer  in  the 
convict  service,  held  the  position  of  deputy 
superintendent  of  Broadmoor  for  ten  years 
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under  Dr.  William  Oianj^e,  and  sticceeJed 
that  gentleman  in  i8S6,  received  us  with  the 
astnost  kiudncss,  and  initiated  usiiitu  ali  the 
mysteries  of  the  asylam  life  and  administra- 
tion.  We  of  course  selected  the  most  sen- 
sational topics  for  the  subject  mnttcr  of  our 
inqniry.   Escapes  from  the  asylum  are  of  rare 
uccurrcncc,  —  the  height  of  the  surrounding 
wdl  and  the  absolute  smoothness  of  its  cope- 
stone  render  this  intellicjible.    Between  the 
opening  of  the  asylum  in  1863  and  the  end 
ot"  1877,  only  twenty-three  inmates  escaped. 
Between  1877  and  1880  there  were  no  es- 
capes, and  between  1880  and  the  present 
year  very  few.    The  majority  were  recap- 
tured on  the  next  or  following  day,  one  not 
till  three  months  after  his  escape,  and  four 
were  never  discovered.    Although  a  large 
pioportion  of  the  past  and  present  inmates 
<if  Broadmoor  has  been  and  is  composed  of 
canvicted  murderers  and  murderesses,  no  case 
>{  actual  homicide  has  occurred  within  the 
asylum  since  1863  ;  and  yet  no  forms  of  me- 
clnnicat  restraint,  such  as  fetters,  strait- 
waistooats,  leg-locks,  straps,  or  padded  rooms, 
arc  resorted  to,  or  indeed  are  to  be  found 
«ithin  the  walls  of  the  asylum ;  the  superin- 
tendents and  officials  have  no  firearms  or 
weapons  of  any  kind  for  their  own  protection, 
and  the  only  safeguard  that  exists  against 
the  violence  of  this  straniije  colony  of  mad 
criminals  is  an  unusually  large  staff  of  pow- 
erfiri  and  imperturbable  attendants.   In  the 
mun  this  regime  has  worked  welt ;  and  it  is 
dearly  for  the  good  of  the  patients  that  the 
treatment  should  as  far  as  possible  proceed 
on  the  a.s.sumption  that  they  arc  still  amen- 
able to  ordinary  human  motivn,  and  be  di< 
rected  to  the  reconstruction,  rather  than  to 
flit;  di.spersion.  of  the  s  •l'^■^ed  fragments  of 
■heir  reason.    Hut  the  defeiicelessness  of  the 
oiiiicialsal  Broadmoor  has  on  several  occa- 
(ions  been  taken  advantage  of.   One  Sunday 
abont  twenty-five  years  ago,  during  the  Com- 
"iiinion,  ancl  when  the  chaplain  was  in  the 
middle  of  the  collect  for  the  Queen,  a  patient 
"tth  a  sudden  yell  rushed  at  Dr.  Meyer. 
^  the  superintendent,  who  was  kneeling. 
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surrounded  by  his  family,  close  to  the  attar, 
and  a  deadly  blow  was  struck  at  his  head 
with  a  large  stone  slung  in  a  handkerchief. 
The  stone  inflicted  a  serious  injury,  and  the 
blow  would  have  been  fatal  if  it  bad  not  been 
somewhat  turned  aside  by  the  promptness 
with  which  the  arm  of  the  patient  was  sei^^ed 
by  an  attendant.  The  chaplain  was  never 
afterwards  able  to  say  the  particular  collect 
which  was  interrupted  in  so  awful  a  manner. 
A  similar  attack  was  made  on  Dr.  Orange, 
who  preceded  Dr.  Nicholson  as  superintend- 
ent of  Broadmoor  ;  and  unless  my  memory 
deceives  me.  Dr.  Nicholson  himself  was  a  few 
years  a<^o  temporarily  laid  aside  from  duty 

'  by  a  blow  from  the  hand  of  a  patient.  In 
spite  of  these  gloomy  memories,  however,  the 
lives  of  the  inmates  of  Broadmoor  are,  on  the 
whole,  both  smooth  and  attractive.  Con« 

j  certs,  Punch  and  Judy  shows,  and  private 

I  dramatic  representations  are  held  in  the 
theatre,  the  walls  of  which  are  decorated  with 
fantastic  paintings,  the  handiwork  of  a  gifted 
artist  once  a  patient  in  the  asylum.  Chess, 
draughts,  billiards,  bagatelle,  and  whist  are 
the  usual  indoor  games ;  while  bowls,  cricket, 
and  croquet  are  played  out  of  doors.  Al- 
though work  is  not  compulsory, — for  Broad- 
moor is  not,  of  course,  a  prison,  a  large 
number  of  the  inmates  .ue  engaged  in  useful 
employment.  Some  clean  the  wards;  others 
repair  clothes  and  linen,  furniture,  mats  and 
carpets  ;  others  are  engaged  in  the  laundry 
and  on  the  farm  ;  an  eighth  of  the  patient's 
earnings  is  put  to  his  credit,  and  he  is  allowed 
to  spend  it  as  he  thinks  best.  Grice  and  I 
saw  orders  tirawn  on  their  accounts  by  pa- 
tients, for  the  purchase  of  apple-trees  for 
their  gardens  and  other  articles ;  and  pay- 
ments in  such  cases  arc  made  by  transfer 
orders  similar  to  checks  on  a  banker.  The 

,  asylum  is  a  model  of  cleanliness,  good  disci- 
pline, and  comfort,  and  reflects  the  highest 

:  credit  on  Dr.  Nicholson  and  his  assistants. 
The  patients  are  recruited  chiefly  fmni  the 

.  lower,  but  to  some  extent  also  from  the  niitide 
and  upper  classes.  We  conversed  with  a 
great  number  of  patients,  heard  their  griev* 


i^'iLjuiz-uu  by  VjOOQle 


i68 


The  Green  Bag. 


ances,  which  Gricc  carefully  noted  in  his 
memorandum  book,  and  found  perpetual  food 
for  reflection  and  comment  in  the  deceptive 
character  of  the  outward  appearance  of  most 
of  those  with  whom  we  talked.  This  cling- 
ing miserable  who  assures  you  that  he  is  the 
son  ot  the  king  of  .Mull  and  that  he  would  not 
harm  a  human  being,  is  one  of  the  dastards 
that  shot  at  the  Queen ;  this  wild-looking  old 
man  in  the  infirmary  who  tells  you  that  a 
theft  committed  under  the  influence  of  de- 
lirium tremens  was  the  sole  cause  of  his 
"sequestration  from  society"  murdered  a 
whole  family ;  that  youthful  lady  with  the 
ruddy  complexion  and  the  long  auburn  locks 
—  of  which  "  :ifje  cannot  wither  nor  can  cus- 
tom stale  the  mfinite  variety  "  — is  the  jjcrson 
who  poisoned  a  little  boy  with  strychnine  in 


a  tashionalile   l'^i),t;lish  watering-place,  two 
and  twenty  years  ago,  in  order  to  gratify  in- 
sane jealousy  and  lo\'e.   And  so  the  cata- 
logue of  surprises  goes  on.    The  fearful 
inscription  which  was  written  in  unseen 
characters  on  the  portals  of  every  asvlum  in 
Europe  last  century,  —  "All  hope  abandon, 
ye  who  enter  here  1 "  —  has  never  been  traced 
above  the  gates  of  Broadmoor.  Convales- 
cent patients  are  allowed  to  go  home,  or  arc 
"boarded  out."   under  proper  supervision, 
the  guardians  being  required  to  report  their 
progress  to  Dr.  Nicholson  from  time  to  time. 
It  would  be  difficult  to  imi^ne  a  stronger 
inducement  to  the  inhabitants  of  this  insane 
colony  to  m:ikc  the  eflort  to  recover  their 
mental  equilibrmm  than  the  hope  of  this 
conditional  release. 


Digitized  by  Google 


A  Branch  of  Pine.  1O9 

A  BRANCH  OF  PINE. 

[Uw^  lAove  If  Portrait  of  WhHtitr.'\ 

By  Wkm>ki,i,  W  Stahuru. 

RINGER,  whose  going  all  men  mourn, 

What  should  our  tribute  be? 
Only  the  winter  pine  branch,  torn 
From  the  tumultuous  tree! 

We  know  wliat  i)crfect  flowers  belong 

Where  >ileiit  jxiets  sleep  : 
The  roses  o'er  tliy  bed  shall  throng, 
And  the  pure  lilies  sweep. 

But  not  the  bard  alone  we  frame 

Within  this  greenwood  cheer. — 
We  crown  the  prophet  without  shame. 
The  fighter  without  fear. 

This  waif  from  winter's  wildest  hill 

Deserves  a  smile  from  thee: 
It  holds  the  scent  of  summer  still; 
It  whispers  of  the  SCSI* 

Some  likeness  of  thy  youthful  day 
Was  in  its  stormy  strife ; 

Somethinj^  its  verdure  seems  to  say 
Of  an  unfading  life ! 

Wherever  now  in  airs  of  heaven 
The  fronded  palms  are  blown, 
Dost  thou  not  hear,  more  faintly  given, 
The  song  our  pines  intone? 

F«b,  4,  1893. 
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A  LADY  IN  COURT. 


THE  following  piquant  sketch  of  a  first 
experien<%  of  the  Old  Bailey  is  from  a 

letter  to  Miss  Berry  by  Lady  Dufferin,  grand- 
daughter of  Sheridan  and  mother  of  Lord 
Dufferin,  the  Viceroy  of  India.  It  is  tound  in 
the  life  of  Miss  Berry  and  her  sister  by 
Lady  Theresa  Lewis,  vol.  iii.  p.  497;  and 
its  humor  is  not  unworthy  of  the  wit  of  the 
••  Critic."  or  the  fun  of  the  "  Yacht  Voyage 
to  Iceland." 

Hamitun  Hall,  IXirchbstkr, 
Saitiirdary  [Oct.  14],  1846. 

Yoor  kind  little  note  followed  me  hither,  dear 
Miss  R  rr)  As  \ou  guessnl.  I  \^as  obliged  to  fol- 
low my  thitii^s  (a>  (he  uuiids  always  call  their 
raiment)  into  ilie  verj-  jaws  of  tlie  law !  I  think 
the  Old  fiailey  is  a  very  charming  place.  We  were 
introduced  to  a  live  L*)rd  Mayor,  and  I  sat  be- 
tween two  sheriffs.  The  ('onmion  Sergeant  talked 
to  luc  familiarly,  and  I  am  not  i>ure  that  the 
Governor  of  Kewgate  did  not  call  me  Nelly." 
As  for  the  Rev.  Mr.  Carver  (the  ortlinary),  if  the 
inherent  vanity  of  my  sex  does  not  niis(e.i<l  nu*,  I 
think  I  liavc  made  a  deep  impression  there.  .Alto- 
gether my  Old  Bailey  recollections  are  of  the  most 
ple.ising  and  gratifying  nature.  It  is  true  I  have 
only  got  three  pairs  an<l  a  half  of  stockings,  one 
gown,  and  two  shawls ;  but  that  is  but  a  trifling  con- 
sideration in  studying  the  glorious  institutions  of 
our  country.  We  were  treated  with  the  greatest 
respect  and  ham  sandwiches,  and  two  magistrates  , 
handed  us  down  to  our  carriage. 

HAiintm  CovKT,  Octo.  ssmL 

My  mother  and  I  have  returned  to  this  place 
for  a  fi  w  il  i\  s  ill  onlr  f  to  make  an  ineffcc  tnal  grasp 
at  any  remaimng  property.  Of  course  you  have 
heard  that  we  were  robbed  and  murdered  the 
other  night  by  a  certain  soft-spoken  cook  who 
headed  a  storming'party  of  banditti  through  my 


mother's  kitchen  window ;  if  not,  you  will  see  the 
full,  true,  and  dreadful  particulars  in  the  papers*  as 

we  are  to  be  "h.id  up  "  at  the  Old  Bailey  on  Mon- 
day next  for  the  trial.  We  iiave  seen  a  good  deal 
of  life  and  learned  a  gre.at  deal  of  the  criminal  law 
of  I  jii^land  this  week, —  knowledge  cheaply  pur- 
chased at  the  cost  of  all  my  w:irf!rol)e  and  all  mv 
mother's  plate.  We  have  gone  through  two  ex- 
aminations in  court ;  they  were  very  hurrying  and 
agitating  aflairs,  and  1  had  to  kiss  either  the  Bible 
or  the  magistrate,  I  don't  know  which,  but  ii  smelt 
of  thumbs. 

I  find  that  the  idea  of  penmuU  pr^eriy  is  a  fi»- 
cinating  illusion,  for  oor  goods  belong  in  fact  to  our 

country  and  not  tn  ns  ;  nnd  tli.it  tlic  petticoats  and 
stockings  which  I  fonilly  imagmcd  mine  are  really 
the  petticoats  of  Great  Britain  and  Ireland.    I  am 
now  and  then  indulj^  with  a  distant  glimpse  of 
my  mo«t  necessary  garments  in  the  ha  mis  of  dif- 
ferent policemen  ;  but  "  in  this  stage  of  the  pro- 
ceedings  "  may  do  no  more  than  wistfiilly  recoig- 
ni/e  them.    Fven  on  such  occasions  the  words  of 
justice  are :   "  Policeman  R  25.  produce  your 
gowns ; "   "  Letter  A  26,  identify  jvur  lace ; " 
' '  letter  C,  tie  up  jmtr  stockings.**   All  this  i%  har- 
rowing to  the  feelings,  but  one  cannot  have  a'ery- 
thing  in  this  life.    We  have  o!>t,iinpd  justicf.  and 
can  easily  wait  for  a  change  of  linen.    Hopes  arc 
held  out  to  us  that  at  some  vague  period  in  the 
lajise  of  time  we  may  be  allowed  to  wear  all  of  oiir 
raiment,  —  at  least  so  much  of  it  as  mny  have 
resisted  the  wear  and  tear  of  justice  ;  and  my  poor 
mother  looks  confidently  forward  to  being  testoMd' 
to  the  linsnm  of  her  silver  teapot.  But  T  don't  know. 
I  begin  to  look  on  all  pro|>erty  with  a  philosophic 
eye  as  unstable  in  its  nature  ;  moreover  the  police 
and  I  have  had  my  dothes  so  in  common  that  I 
shall  never  feel  at  home  in  them  again.    To  a  vir- 
tuous mind  thr  idea  that  "Inspector  Dawsett" 
examined  into  all  one's  hooks  and  eyes,  tapes  awl 
buttons,  is  inexpiesstbly  painful.   But  I  cannot 
pursue  that  view  of  the  subject** 
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II. 

UNDER  THE  CONSTITUTION  OF  1834. 
Bv  kvuBKt  D.  Makks. 


CONSTITUTION-MAKING  was  a  new 
art  at  the  time  the  first  Constitution  of 

Tennessee  was  adopted  in  1796.  Models 
were  few.  There  were  then  oiilv  three,  — 
that  ot  the  United  States,  that  ui  Vermont, 
that  of  Kentucky.  The  many  evils  of  the 
anrestrained  discretion  of  a  legislative  body 
had  not  then  made  themselves  manifest,  and 
there  were  no  safej^uards  af^nin?;!  them. 
The  instrument  was  consequently  largely 
devoted  to  the  declaration  of  those  funda- 
mental rights  which  are  to  be  found  in  the 
great  charters  that  make  up  the  British  Coii- 
5titiition,  to  which  were  added  tliose  estab- 
li!>hed  by  the  Revolution. 

The  immature  idea  of  a  judicial  depart- 
ment, embodied  in  the  first  Constitution  of 
the  .State,  has  been  referred  to.  By  the 
time  the  Cnnsti'aitionnl  Convention  of  i8  v| 
had  been  called,  the  conception  o(  this  bicinch 

«r  the  government  as  co-ordinate  with  the 

legislative  and  executive  had  fully  developed 
m  the  runstitiitioiis  of  the  various  States 
adopted  in  the  mean  time. 

Events  occurring  shortly  before  had 
brought  to  the  attention  of  the  conven- 
tion the  necessity  of  securing  the  stability 
of  the  judiciary.  In  183 1  one  of  the  cir- 
cuit judges  of  the  State  was  mipeached  for 
neglect  of  his  official  duties.  After  a  long 
and  bitter  trial,  the  Senate  refused,  by  a  tie- 
*<ite,  to  sustain  the  charges.  The  Supreme 
Court  had  anniilleii  sonic  of  the  most  popular 
enactments  of  the  Legislature,  and  yet  had 
drawn  on  itself  no  attack.  But  because  of 
an  effort  to  remove  the  objectionable  circuit 
J<"igc,  the  Supreme  Court  was  in  great  peril 
of  being  K-^iv!.itcd  out  of  existence.  Failing 
in  the  impeachment  of  the  judge,  his  enemies 
s'^ughi  to  deprive  him  of  his  office  by  re- 


organizing the  whole  judicial  system,  thus^ 
throwing  out  of  office  all  the  judges,  who' 
were  then  elected  foi  life.    Tlie  bill  for  that 
purpose  was  defeated  by  only  one  vote. 

This  struggle  was  fresh  in  the  minds  of 
the  members  of  the  convention  of  1 834 ;  and 
Section  I.  of  Article  VI.  of  the  Constitution 
that  they  drafted,  provided  that  "  the  jDcUcial 
power  of  this  State  siiall  l)e  vested  in  one 
Supreme  Court,  and  in  such  other  interior 
courts  as  the  Legislature 'shall  from  time  to 
time  ordain  and  establish." 

Tlie  Supreme  Court  was  to  consist  of  three 
judges,  no  more  than  one  of  wiiom  slionld  be 
Irorn  the  same  grand  division  of  the  State. 
They  were  to  be  elected  by  the  Legislature 
for  a  term  of  twelve  years.  In  1853  an 
amendment  to  the  Constitution  was  adopted, 
providing  for  election  by  the  people,  and 
shortening  the  term  to  eight  years. 

On  the  re-organization  of  the  court  in  183$, 
at  the  first  session  of  the  Legislature  after 
the  adojitirjn  of  tlie  Constitution,  onlv  one  of 
the  lour  judges  theretofore  on  the  bench  was 
re-elected.  This  was  Judge  Nathan  Green, 
who  defeated  Chief-justice  John  Catron, 
who  was  also  a  candidate  for  re-clcction. 
Judges  W'hyte  and  Peck  vobintarilv  retireil. 
William  B.  Turley  and  William  B.  Reese 
were  elected  as  the  colleagues  of  Judge 
Green.  The  court  was  thus  constituted  for 
the  full  constitutional  term  of  twelve  years. 

It  is  rare  for  three  colleagues  to  remain 
together  for  so  long  a  time  in  one  service. 
It  is  rarer  still  for  three  judges  of  such  ability 
as  Judges  Green,  Turley,  and  Reese  to  be 
associated  at  the  ffinnative  period  of  a  juris* 
prudence  It  was  these  three  men  who  gave 
shape  to  those  fundamental  doctrines  whi-h 
to-day  obtain  in  the  courts  of  Tennessee. 
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The  labors  of  their  predecessors  are  not  ap- 
preciated by  many  of  the  present  practi- 
tioners in  the  State.  Those  labors  were 
confined  largely  to  questions  j;rowing  out  of 
the  land  laws,  and  those  artsin<;  under  the 
technical  rules  of  pleading  of  the  common 
law.  Statutory  enactments  swept  away  the 
refinements  of  the  common  law,  and  that 
mass  of  learning  was  made  useless.  Lapse 
of  time  has  perfected 
the  titles  to  land  in  the 
more  populous  parts 
of  the  State,  and  the 
land  law  is  terra  incof^- 
iiita  to  nearly  all  the 
lawyers  of  the  Stale 
outside  of  East  Ten- 
nessee. But  the  cases 
found  in  the  reports 
covering  the  period 
from  1835  to  1847  are 
familiar  to  all,  and  in 
them  are  to  be  found 
the  principles  from 
which  the  rules  that 
to-day  determine  all 
controversies  in  the 
courts  of  the  State, 
are  to  be  drawn. 

When  these  three 
judges  entered  u[)on 
their  work,  the  nature 
of  the  litigation  had 
changed  from  what  it 
had  been.    From  the 

foundation  of  the  State,  its  courts  had  been 
vested  with  equity  jurisdiction.  However, 
the  machinery  for  the  e.xercise  of  the  juris- 
diction was  most  imperfect.  There  was  a 
lack  of  those  officers  that  are  such  valuable 
adjuncts  to  courts  of  chancery,  and  largely 
increase  their  efficiency.  There  were  no  es- 
tablished rules  of  procedure.  The  absence 
of  a  special  forum  for  the  determination  of 
causes  by  equitable  princi[)lcs  made  the 
lawyers  unfamiliar  with  its  practice.  The 
result  was  that  this  extraordinary  power  of 
what  was  ordinarily  a  court  of  law  was  rarely 


NATHAN  GKEEN 


invoked.  In  1827  the  Legislature  had  created 
separate  courts  of  chancery.  Nathan  Green 
was  one  of  the  lirst  two  chancellors ;  and  on 
his  elevation  to  the  Supreme  bench  in  1831, 
William  H.  Reese  became  his  successor. 
When  these  two  became  associated  with 
Judge  l  urley  in  1835  on  the  highest  court 
of  the  State,  the  business  of  the  new  chan- 
cery courts  had  grown   amazingly.  Two 

chancellors  were  at 
first  able  to  dispose  of 
the  business  for  the 
whole  State.  In  1836 
it  became  necessary 
to  add  a  third  chan- 
cellor, and  a  fourth  in 
1840. 

To  declare  the  rules 
of  equity  which  should 
govern  in  these  courts, 
was  the  most  difficult 
and  important  work 
of  the  Supreme  Court 
For  that  work  all 
three  judges  were  well 
fitted.  Each  bore  a 
conspicuous  part,  and 

  none  of  them  can  be 

said  to  have  distin- 
guished himself  above 
^^^^  his    fellows,  though 

it  fell  to  the  lot  of 
Judge  Green  to  deliver 
more  opinions  in  this 
class  of  cases  than 
either  of  the  other  judges.  And  the  impress 
he  left  on  the  judicial  policy  of  the  State  was 
much  greater  by  reason  of  the  fact  that  his 
term  of  .service  was  nearly  double  that  of 
either  of  the  other  two  judges. 

.Succeeding  generations  have  respected 
their  handiwork.  Most  States  have  abolished 
separate  courts  of  Chancery;  but  in  Tennes- 
see legislatures  and  constitutional  conven- 
tions have  uniformly  declined  to  take  trom 
a  special  tribunal  the  administration  of  the 
beneficent  principles  then  enunciated. 
The  period  was  one  in  which  there  was 
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Ijreat  prosperity  in  the  State.  Its  |>opulation 
doubled  in  two  decades,  and  its  wealth  in- 
creased rapidly.  The  economic  conditions 
brought  about  large  dealings  between  its 
people  and  the  merchants  and  commission- 
men  of  distant  cities.  Numerous  suits  grew 
out  of  controversies  arising  in  the  course  of 
business,  and  a  very  considerable  part  of  the 
time  of  the  Supreme  Court  was  devoted  to 
the  consideration  of 
questions  of  commer- 
cial law.  All  the 
mooted  questions  that 
have  divided  and 
vexed  the  courts  of 
the  various  States  in 
this  branch  of  the  law 
were  before  the  court. 
The  positions  then 
taken  have  generally 
been  steadily  held  ever 
since.  The  dis|X)si- 
lii)n  of  the  court  was 
pronotmced  to  follow 
the  lead  of  the  highest 
courts  of  the  State  of 
New  York  on  such 
questions,  though  it  is 
the  expressed  policy  of 
the  present  judges  to 
align  themselves  with 
the  Supreme  Court  of 
the  United  States  on 
all  new  questions  of 
commercial  law. 

The  policy  of  State  aid  to  internal  im- 
provements, then  being  actively  carried  out. 
caused  a  great  deal  of  litigation.  Many 
turnpike  companies  were  chartered,  and  the 
State  gave  aid  to  the  building  of  a  complete 
system  of  roads,  until  it  was  apparent  that 
the  railway  was  destined  to  supersede  the 
turnpike,  when  the  State  aid  was  diverted  to 
the  building  ot  railways.  Many  banking  and 
manufacturing  corporations  were  chartered, 
and  their  charters  came  before  the  court  in 
various  ways,  so  that  corporation  law  even  at 
that  early  day  was  much  considered. 


1 


It  was  also  the  office  of  these  three  judges 
to  lay  down  the  rules  governing  torts,  out  of 
which  was  to  be  developed  the  law  that 
should  determine  the  rights  and  liabilities 
of  parties  under  the  new  conditions  which 
have  come  about  since  they  left  the  bench. 

Slavery  likewise  furnished  many  questions 
to  be  answered  by  that  court  and  its  succes- 
sors before  the  Civil  War.    But  such  suits 

were  not  commensu- 
rate with  the  extent  cif 
the  interests  of  the 
State  in  slave  proper t  y. 
Large  holdings  of 
slaves  were  rare.  In 
Tennessee  slavery  was 
largely  a  household  in- 
stitution The  ser- 
vants were  considered 
more  as  vilhins  at- 
tached to  the  land,  and 
to  be  transmitted  with 
It  from  one  generation 
to  another.  They  were 
infrequently  the  sub- 
ject of  sale,  and  so  the 
o|)portunity  for  con- 
^  *  trovcrsy  was  limited. 

^  Hut  to  consider  the 

members  of  the  court 
in  detail. 

Nathan  Green  was 
born  in  Amelia  Coun- 
ty, Va.,  in  1792.  1  Ic 
was  of  respectable  fam- 
ily, though  he  was  not  of  that  class  known 
as  Ihf  "first  families."  I  lis  education  was 
such  as  could  be  obtained  in  the  primitive 
schools  of  his  county,  and  was  but  little 
more  than  mcagrt-.  He  enlisted  as  a  soldier 
in  the  War  nl  1812,  and  served  gallantly 
in  Virginia  throughout  the  war.  On  one 
occasion  while  on  sentinel  duty  he  halted 
General  Taylor,  the  general  commanding, 
who  was  unable  to  give  the  countersign,  and 
made  him  mark  time  at  the  end  of  his  bayo- 
net until  the  arrival  of  the  officer  of  the 
guard,  who  rrcoguized  and  rescued  his  luck 
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less  c  ommander.  The  young  private  was 
much  abashed  when  he  found  the  man  was 
really  the  general,  as  he  had  claimed  to  be, 
and  un  the  next  day,  when  called  out  before 
his  division  drawn  up  in  a  hollow  square,  he 
was  full  of  fear  and  trembling ;  but  the  de- 
monstration was  for  the  purpose  of  giving  to 
Cicneral  Taylor  an  opportunity  of  publicly 
commending  him  for  the  strict  discharge  of 
his  duty. 

Returning  from  the  army  after  the  treaty 
of  peace,  he  began  the  study  (jf  law,  and  was 
admittcvl  to  practice.  He  married  about 
this  time.  After  practising  law  in  his  native 
county  for  some  months,  he  determined  to 
emigrate.  He  had  inherited  a  comfortable 
patrimony,  ami  hts  wife  IkilI  considerable 
properly,  fathering  iheir  possessions  to- 
gether, they  removed  to  Winchester,  Frank- 
lin County,  Tenn.  He  took  up  the  practice 
of  his  profession,  and  had  signal  success. 
He  wns  a  State  Senator  in  the  General 
Assembly  of  1827.  1  his  Legislature  created 
the  courts  of  chancery,  providing  for  the 
election  of  two  chancellors.  Judge  Green 
was  elected  by  the  Legislature  as  the  Chan- 
cellor for  the  Eastern  District,  and  he  served 
until  1 83 1,  when  he  was  elected  a  judge  of 
the  Supreme  Court.  He,  and  his  associate, 
Chancellor  Cook,  compiled  the  rules  of  cban- 
eery  practice  that  prevail  in  the  State  to-day, 
practically  unohange<l. 

Having  become  judge  of  the  Supreme 
Court  in  1831,  he  continued  to  serve  until 
1353,  making  his  term  twenty-two  years. 
This  period  of  service  has  been  surpassed  by 
only  f>ne  other  inrtimbcnt  of  the  office,  l*eter 
Turncy,  lately  Chief-J  ustice,  and  now  dover- 
nor  of  Tennessee  was  on  the  bench  for 
twenty-three  years:  It  so  happened  that 
both  these  men  wore  from  the  same  county, 
—  FraiiKlin.  When  Judge  Green  was  tlecled 
chancellor,  he  induced  Hopkins  L.  Turney, 
afterward  a  United  States  Senator  from 
Tennessee*  to  remove  from  an  adjoining 
county  to  Winchester,  to  take  char?;e  of  his 
very  Inrsje  practice  which  he  was  about  to 
relinquish.     Governor  Turney,  the  son  of 


Hopkins  L.  Turney,  was  then  an  infeint,  but 

I  he  was  destined  to  fili  lioniirably  for  many 
:  years  the  position  that  Judge  Green  was 
soon  to  assume. 

Judge  Green  was  a  most  remarkable  man 
physically.  He  was  six  feet  six  inches  tall. 
He  was  not  c,'ra(  cfiil,  and  as  an  advocato  it 
was  his  deep  earnestness  that  ^ave  hiin  a 
peculiar  power.  His  mannei  was  grave,  and 
his  voice  thunderous,  forcing  the  earnest 
attention  of  his  hearers.  Hon.  Edwin  H, 
Ewing,  writing  of  htm  as  a  judge,  said  :  — 

^Without  polished  learning  or  extensive  tech- 
nical knowledge  of  htS  profession,  he  wrote  well, 

and  seldom,  if  ever,  mack-  a  tcchniml  iiii-tnkc. 
Kul  he  loved  eapetialiy  to  deal,  like  .Manstield, 

I  with  the  great  and  broad  principles  of  the  bw  ;  he 
searched  for  the  deep  toumlations  on  which  the 
strurtnre  struuN  ;  he  ai:,il\/r(l.  \\\\\\  .in  nruteiiess 
and  vigor  seldom  equalled,  the  most  con\picii 
propositions,  and  eliminate<l  the  truth,  genuine  and 

!  naked,  however  hidden  by  perplexing  follacies.** 

Fearing  that  age  might  impair  his  useful- 
ness as  a  judge,  he  resigned  his  seat  on  the 
bench  in  December,  1852,  and  accepted  a 
professorship  in  the  Law  Department  of 
i  Cumberland  University  at  Lebanon.  He 
was  a  most  devout  roan,  and  was  a  member 
of  the  Cumberland  Presbyterian  Church, 
under  the  patronage  of  which  the  university 
was  ;  and  his  high  sense  of  religious  duty 
doubtless  influenced  him  in  taking  this  step- 
Judge  Abram  Caruthers  was  associated  with 
him  in  the  Law  School,  and  by  their  efforts 
it  was  put  at  the  head  of  such  institutions. 
Among  its  graduates  are  to  be  found  many 
of  the  distmguishcU  lawyers  of  the  South- 
west, 

Judge  Green  died  at  Lebanon  on  March 

30,  1866. 

William  Hruce  Turley  was  born  in  Alex- 
andria. Va.,  in  the  year  1800.     He  was 
1  principally  of  English  extraction,  though 
I  there  was  in  him  a  strain  of  both  Irish 

I  and  Huguenot  blood.  His  parents  removed 
I  to  Davidson  Conntv,  Tenn..  in  1808.  settling 
I  near  Nashville.    He  entered  the  University 
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of  Nashville,  and  took  his  degree  when  six- 
teen years  of  age,  graduating  with  high 
honors.  He  read  law  in  the  office  of  Judge 
VViiliam  L.  Hrown,  a  leading  lawyer  of  Nash- 
ville. After  he  was  licensed  to  practice,  he 
opened  an  office  in  Clarksville.  His  extra- 
oriimary  talents  soon  attracted  attention,  and 
in  1829  he  was  elected  by  the  Legislature 
judge  of  the  newly  created  eleventh  circuit. 
So  brilliant  was  his 
career  as  circuit  judge, 
that  on  the  reorgani- 
zation of  the  Supreme 
Court  in  1835,  he  was 
nnanimously  elected 
by  the  Legislature  a 
judge  of  that  court. 
Thus  at  the  early  age 
of  thirty- five  he  had 
attained  the  highest 
judicial  position  in  the 
State.  He  served  one 
full  term  of  twelve 
years,  and  was  re- 
elected in  1847.  But 
the  relations  between 
Judge  Green  and  him- 
self having  become 
strained,  he  was  in- 
duced to  resign  in 
April,  1850,  to  accept 
the  position  of  Judge 
of  the  Common  Law 
and  Chancery  Court  at 
Memphis.  The  work 
of  a  nisi  prius  judge  was  more  suited  to  his 
tastes  than  was  that  of  supreme  judge.  He 
*asaman  of  unusually  quick  apprehension, 
and  it  was  irksome  to  him  to  go  over  in  con- 
sultation the  same  ground  over  which  his 
fapidly  moving  mind  had  carried  him  during 
'he  argument  of  a  case.  It  is  related  of  him 
that  often  when  an  important  case  would  be 
taken  up  in  consultation,  he  would  state  his 
views  to  his  colleagues,  and  then,  walking 
out,  leave  the  case  to  the  other  two  judges, 
who  would  usually  find  that  the  slower  pro- 
ctsses  of  analysis  and  reference  to  authority 
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had  brought  them  to  the  conclusion  an- 
nounced by  Judge  Turley.  Precedents  with 
him  had  no  weight,  unless  supported  by 
reason.  It  was  not  his  habit  to  base  his 
decisions  on  former  cases,  but  to  argue  out 
the  proposition  from  original  premises,  citing 
precccients  only  to  illustrate  his  conclusions. 

Judge  Turley  was  highly  educated,  but  he 
acquired  a  vast  store  of  knowledge  after  he 

reached  manhood.  He 
delighted  in  poetry 
and  history.  He  was 
thoroughly  versed  in 
literature,  particularly 
in  Lnglish  history. 
1  le  had  a  very  retentive 
memory,  that  made  his 
stores  of  knowledge 
immediately  available. 
Probably  the  most 
elaborate  opinion  that 
he  delivered  was  in 
the  case  of  Green  v. 
Allen,  5  Humphreys. 
170,  declaring  void  a 
charitable  bequest  to 
the  Tcnne.ssee  Annual 
Conference  of  the 
Methodist  Episcopal 
Church.  The  case 
was  submitted  to  the 
Court  on  Saturday, 
and  the  opinion  was 
completed  on  Monday. 
It  was  the  first  case 
on  that  subject  in  the  State,  and  was  impor- 
tant in  itself.  The  opinion  was  a  long  one, 
and  went  minutely  into  the  history  of  the 
abuses  growing  out  of  the  absorption  of  great 
wealth  by  the  clci-gy  and  the  Church,  and 
the  various  statutes  enacted  by  Parliament, 
desisrned  to  restrict  the  evil.  The  review 
of  this  legislation  and  the  decisions  under  it 
was  a  masterful  one. 

Judge  'I'urley  met  a  painful  accidental 
death.  While  walking  on  the  street  in 
Raleigh,  he  fell  and  caught  on  his  cane. 
It  broke,  and  one  of  the  sharp  points  ran 
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him  through.   He  died  from  the  injury  on 

May  27,  1 85 1.  In  his  dying  moments  his 
thnnjjhts  wanderer!  back  to  the  consuUation- 
room  where  he  had  so  often  sat ;  and  his  last 
words  were,  "I  can  never  agree  to  that, 
Judge  Green.'* 

Judge  Green  was  the  intellectual  giant  of 
the  benrh.  Judge  Turley  was  its  genius,  and 
Judge  Reese  its  scholar. 

William  B.  Reese  was  born  in  Jefferson 
County,  Tenn.,  on  Nov.  19,  1793,  dying  at 
Knnxx'illc  on  July  7,  1859.  He  was  the  son 
of  Jaines  Reese,  one  of  the  pioneers  of 
East  i'ennessee,  and  a  leading  member  of 
the  Legislature  of  the  State  of  Franlcland, 
which  the  early  settlers  had  set  up  for  their 
protection  in  the  wilderness  when  they  were 
nej'lerted  by  the  mother  State.  The  father 
was  a  lawyer,  atid  from  him  the  son  inherited 
mental  endowments  of  the  highest  order. 
By  tlic  lime  he  Iiad  reached  the  age  for  men- 
tal traiiiiiiL;.  he  found  on  everv  hand  schnols 
able  to  L^iee  him  a  c'assiea!  eclucat:i>n,  I'he 
early  .seilleis  oi  iennessee  had  turned  their 
attention  to  the  establishing  of  good  schools,  \ 
before  they  had  made  secure  the  tenure  of  ' 
their  new  linmes,  cntirjiiercd  from  the  Indians. 
Judge  Reese  was  tirst  put  in  the  preparatorv 
school  of  the  Rev.  Dr.  Henderson  in  his  na- 
tive county.  He  was  afterwards  a  student  at  j 
Blount  College.  He  hnally  entered  Greene- 
ville  College,  and  was  there  graduated.  But 
his  eriuealion  tlid  not  stop  here.  His  intel- 
lecUiai  vigor,  independent  thinking,  and  pro- 
found research  led  him  into  deep  studies  of 
everything  that  makes  up  the  sum  of  human 
knowledge  ;  an  ]  these  he  continued  during 
his  long  and  active  life.  He  became  one  of 
the  most  thorough  scholars  that  the  State 
has  ever  had  in  all  the  departments  of 
learning. 

T akitip:  ti[>  the  study  of  law,  he  mastered 
it  as  a  science.  For  a  considerable  part  of 
his  life  he  was  a  judge,  and  in  his  decisions  he 
always  dealt  with  the  question  before  him  as 
one  to  be  answered  by  the  application  of 
fixed  principles  of  law  that  n-ere  n^t  to  be 
varied  by  the  hardships  of  the  particular  case. 


He  was  admitted  to  practice  in  1817.  His 

care  in  the  preparation  of  his  cases  and  his 
logical  power  made  him  a  formidable  adver- 
sary. That  was  pre-eminently  the  day  of 
young  men  ;  and  in  1831,  when  he  was  but 
little  past  thirty-five,  he  was  made  Chancel- 
lor of  the  Eastern  District,  to  succeed  Chan- 
cellor Green.  Out  of  his  many  decisions 
!  brought  before  the  Supreme  Court,  he  was 
reversed  only  twice.  He  made  such  a  repu- 
tation as  a  chancellor  that  on  the  reorgani- 
zation of  the  Supreme  Court  in  1835,  he  was 
unanimously  elected  by  the  Legislature  a 
judge  of  that  court.  He  was  the  first 
native  Tennessean  to  become  a  Supreme 
judge. 

Reference  has  been  made  to  the  high  or- 
der of  his  judicial  work;  but  there  is  one 
opinion  of  his  that  deserves  especial  mention, 
as  a  splendid  illustration  of  the  qualities  his 
mind  possessed.  It  is  the  case  of  Polk  v, 
Paris,  9  Verger,  159,  where  it  was  held  that 
personal  property  given  by  a  deed  to  a  per- 
son for  life,  and  after  the  termination  of  that 
estate,  then  to  the  heirs  of  the  body  of  that 
person,  and  upon  default  of  such  issue,  then 
to  return  to  the  grantor  and  his  heirs,  vests 
absolutelv  in  the  fir>t  taker,  under  the  rule 
jn  Shelly's  case.  The  erudition  of  that  opin- 
ion drew  forth  especial  praise  from  Chancel- 
lor Kent. 

Jud-e  Reese  on  the  expiration  of  his  term 
as  Supreme  Ju<li;e  in  1K47,  became  a  candi- 
date for  United  Slates  Senator;  but  after  a 
prolonged  contest,  John  Bell  was  elected. 
Judge  Reese  .shortly  afterward  became  Presi- 
dent of  East  Tennessee  University.  He 
held  the  position  until  a  short  time  before 
his  death,  when  the  encoachments  of  disease 
compelled  him  to  resign  it. 

Judge  Reese  was  not  simply  a  judge  and 
man  of  letters.  He  took  an  active  interest 
in  the  development  of  his  State.  He  was  in 
1828  an  earnest  advocate  of  the  building  of 
(  a  canal  to  one  of  the  Sooth  Atlantic -ports, 
and  was  afterwards  a  director  in  the  East 
Tennessee  and  Georgia  Railroad  Company. 
t  He  was  also  President  of  the  East  Tennessee 
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Historical  and  Antiquarian  Society  from  its 
organization  in  1830  to  his  death. 

Judge  Reese  was  the  first  of  the  judges  so 
loni;  associated  to  retire,  lie  was  not  a  can- 
didate for  re-election  on  the  expiration  of  his 
term.  Judges  Green  and  Turley  rcmaineil 
together  for  three  years  longer.  Judge  Reese 
was  succeeded  by  Robert  J.  Mc Kinney. 

Judge  McKinney  was  born  in  County 
Coleraine,  Ireland,  on 
Feb  I,  1803.  As  was 
said  by  his  biographer, 
Col.  W.  A.  Hender- 
son :  "  An  Irishman, 
like  his  tobacco  plant, 
can  never  develop  un- 
til he  is  transplanted. 
His  Green  Isle  is  the 
hot-lx-'d.  and  the  world 
is  his  patch,  which  he 
has  undertaken  to 
fill."  The  father  of 
Judge  McKinney  was 
a  poor  man,  and  he 
emigrated  with  his 
family  to  .America  in 
1809.  finally  settling 
in  Hawkins  County, 
Hast  Tenn.  The  son 
was  for  a  few  months 
at  Greeneville  Col- 
lege; but  his  educa- 
tion was  limited.  On 
leaving  college  he  be- 
came a  student  in  the 

law  office  of  his  uncle,  John  A.  McKinney, 
at  Rogersville.  His  predilection  was  for  the 
common  law.  and  his  time  was  devoted  to  the 
mastering  of  its  intricacies.  He  was  admit- 
tctl  to  practice  in  1824.  His  earlier  profes- 
sional life  was  bare  of  pecuniary  reward. 
His  diffident,  almost  timid  manner  did  not 
inspire  that  confidence  in  him  that  his  talents 
merited.  After  having  been  some  years  at 
the  bar,  it  chanced  that  by  reason  of  the 
sudden  illness  of  the  senior  coimsel,  with 
whom  he  was  associated  in  an  important  will 
<^e.  the  responsibility  of  the  conduct  of  the 

23 
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whole  case  fell  to  him.  He  displayed  such 
unlooketi-for  qualities  in  its  management 
that  it  attracted  lo  him  the  favorable  notice 
of  the  whole  circuit  that  he  rode,  throughout 
which  the  causes  celibres  were  discussed. 
The  professional  advancement  that  he  had 
so  long  waited  for  and  so  well  prepared  for 
by  diligent  study,  now  came  to  him  rapidly. 
He  accumulated  a  fortune  from  his  profes- 
sional income. 

He  was  a  delegate 
to  the  Constitutional 
Convention  of  1834. 
He  took  a  most  im- 
portant part  in  its 
discussions,  and  many 
sections  of  the  Con- 
stitution it  proposed 
bore  the  impress  of 
his  work.  In  1836 
he  was  an  elector  for 
the  State  at  large  in 
the  interest  of  the 
candidacy  of  Senator 
Hugh  Lawson  White 
for  President.  His 
ticket  carried  Tennes- 
see ;  but  his  candi- 
date was  overwhelm- 
ingly defeated  in  the 
general  result. 

On  the  retirement  of 
Judge  Reese  in  1847, 
he  was  unanimously 
elected  his  successor 
by  the  Legislature,  without  solicitation  on  his 
part.  He  was  chosen  for  a  second  term  at 
the  popular  election  after  the  change  of  the 
Constitution.  lie  continued  as  an  active 
judge  for  fourteen  years,  until  December, 
1861,  when  the  war  between  the  States  caused 
a  suspension  of  the  court.  Judge  McKinney 
w.Ts  opposed  to  the  secession  of  Tennessee  ; 
but  when  that  action  was  finally  taken,  he 
acquie.sced  in  it  and  declared  his  allegiance 
to  his  State.  He  was  one  of  the  three  men 
composing  the  Peace  Commission,  appointed 
by  Gov.  Isham  G.  Harris,  which  proceeded 
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to  Washington  before  the  commencement 
of  hostilities  in  the  vain  hope  of  avert- 
ing the  impending  war.  After  the  sus- 
pension of  the  court,  he  sought  his  home, 
where  he  spent  the  rentainder  of  his  life  in 
contented  retirement.  He  died  Oct.  9, 
1875.  The  last  public  service  that  he  ren- 
dered was  as  commissioner  in  the  various 
suits  brought  by  the  State  after  the  close  of 
the  war  to  enforce  its 
lien  on  the  railways, 
to  which  Stale  bonds 
had  been  issued  under 
the  internal  improve- 
ment acts.  There 
were  associated  with 
him  on  this  commis- 
sion Francis  B.  Fogg, 
Esq.,  and  Judge  Arch- 
ibald Wright. 

The  opinions  of 
Judge  McKinney  are 
clear  in  style  and 
usually  short.  He 
clung  tenaciously  to 
the  common  law,  and 
opposed  all  innova- 
tions upon  it.  He 
ih  jught  it  indeed  the 
perfection  of  reason, 
and  looked  upon  equi- 
table principles  as 
uncertain  and  shifting 
rules  for  determining 
rights.  He  understood 

the  common  law  as  have  but  few  men  in 
America,  and  his  opinions  give  some  of  the 
ablest  expositions  of  its  principles  as  applied 
in  the  courts  of  this  country.  It  is  impos- 
sible to  find  any  more  satisfactory.  He 
was  particularly  attached  to  the  system  of 
common-law  pleading,  and  he  could  never 
countenance  slovenly  pleadings.  These  char- 
acteristics, added  to  a  stern,  dignified  manner, 
won  for  him  the  soubriquet  of  "  Old  Stric- 
tissimus." 

Judge  Green  was  succeeded  by  the  second 
native  Tennessean  to  reach  the  Supreme 


Bench,  Robert  L.  Caruthers,  who  was  ap- 
pointed by  Governor  Campbell  on  the  resig- 
nation of  Judge  Green,  in  1853. 

Judge  Caruthers  was  born  in  Smith 
County,  Tennessee,  in  the  year  1800.  His 
mother  died  when  he  was  two  years  old,  and 
when  he  was  ten  his  father  was  stricken  with 
paralysis  that  rendered  him  a  helpless  invalid. 
The  lad  was  left  to  struggle  for  himself.  Me 

hired  to  his  neighbors 
as  a  field  hand.  W' hen 
sixteen  years  old,  he 
secured  a  position  as 
clerk  in  a  store  in  the 
town  of  Carthage.  He 
won  the  confidence  of 
his  employer,  and  was 
made  a  partner,  tak- 
ing charge  of  a  branch 
establishment  in  the 
town   of  Woodbury. 
He  longed  for  an  ed- 
ucation, and  by  means 
of  the  profits  of  his 
mercantile  venture,  he 
entered  Greeneville 
College,  where  were 
also  educated  Judge 
Reese     and  Judge 
McKinney.  Having 
completed  the  course, 
he  became  a  student- 
at-law  in  the  oflfice  of 
Judge  Samuel  Powell. 
He  was  licensed  to 
j  practice  on  April  8,  1823.    In  September  of 
'  that  year  he  was  elected  clerk  of  the  House 
of  Representatives  of  the  General  Assembly 
of  Tennessee.    After  the  end  of  his  duties 
in  that  position,  he  began  the  practice  of  law 
in  his  native  county.  In  1827  he  was  elected 
by  the  Legislature  Attorney-General  for  his 
j  circuit,  and  served  until  1832.  when  he  re- 
j  signed.    In  1835  he  was  the  member  from 
j  Wilson  County  of  the  House  of  Representa- 
!  lives  of  the  General  Assembly.    The  work 
of  this  assembly  was  of  great  importance,  as 
it  was  the  first  after  the  adoption  of  the  new 
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Constitution.    Judge  Caruthers  served  with 
"real  distinction  as  a  member  of  the  Judici- 
arv  Committee.    After  the  adjournment  of 
the  Legislature,  he,  in  conjunction  with  Judge 
A.  O.  P.  Nicholson,  made  a  compilation  of 
the  statutes  of  the  State,  rendered  necessary 
by  the  many  changes  after  the  publication 
of  the  compilation  of  Maywood  &  Cobbs.  In 
1S40  he  was  elected  to  Congress,  succeed- 
ing John  Bell.  He 
declined  a  re-election. 
After  that  he  held  no 
other  r)ffice  until  he 
was   appointed  Su- 
preme Judge  by  Gov- 
ernnr   Campbell,  to 
succeed  Judge  Nathan 
Green  on  his  resig- 
nation in  December, 
185J.   Judge  Caruth- 
ers was  re-elected  b\' 
the  Legislature  on  its 
assemblmg  in   1853  ; 
and  on  the  adoption 
of  the  constitutional 
amendment  providing 
for   election   by  the 
people,  he  was  elected 
by  the  people  in  1854. 
He  held  officeuntil  the 
latter  part  of  the  year 
1861.   He  was  a  dele- 
gate to  the  Peace  Con- 
gress in  1 86 1.  On  the 
failure  of  that  mission, 

he  became  a  member  of  the  Provisional  Con- 
gress of  the  Confederate  States.  He  was 
elected  in  1863  Governor  to  succeed  Isham 
G.  Harris  ;  but  the  occupation  of  the  State 
by  the  Federal  forces  prevented  his  induc- 
tion into  office.  At  the  close  of  the  war  he 
formed  a  partnership  with  Judge  William  F. 
Cooixjr  for  the  practice  of  law  at  Nashville. 
After  a  few  years  he  retired  to  Lebanon, 
where  he  spent  the  rest  of  his  life  as  a  pro- 
fessor of  law  in  Cumberland  University,  of 
whose  board  of  trustees  he  had  been  presi- 
dent since  1842.   This  position  he  held  until 


his  death  on  Oct.  2.  1882,  at  the  extreme  age 
of  82 

That  which  was  the  greater  part  of  his 
contemporary  fame  —  his  reputation  as  an 
advocate  —  has  almost  become  only  a  tradi- 
tion. His  work  as  judge  is  enduring  His 
opinions  embalm  that.  His  work  as  advo- 
cate has  no  lasting  memorial ;  and  the  recol- 
lection of  it  is  passing  away  with  those  who 

ftlt  the  spell  of  his 
power.  He  was  with- 
itut  a  doubt  the  great- 
est advocate  Tennes- 
see has  ever  had.  It 
was  frequently  said 
that  it  was  tantamount 
to  a  denial  of  justice  to 
the  opposing  party  for 
him  to  appear  before 
a  jury.  I  Ic  was  not  a 
great  orator.  There 
have  been  many  advo- 
cates who  could  sway 
the  emotions  of  a  jury 
in  a  way  that  he  could 
not  rival.  He  was  not 
gifted  with  the  graces 
of  person  or  of  voice  ; 
but  his  mental  power 
seemed  almost  resist- 
less. It  could  not  be 
fortified  against.  His 
hearer  could  not  tell 
when  his  change  of 
mind  took  place.  He 
would  feel  one  part  of  his  preconceived 
opinion  slipping  away,  to  be  followed  by 
another ;  but  the  change  was  so  gradual 
that  the  movement  seemed  to  be  simply  a 
readjustment  of  what  had  already  been  in 
one's  mind. 

The  predominating  character  of  Judge 
Caruthers,  as  a  judge,  was  his  power  to 
penetrate  any  sophistry.  It  was  impossible 
to  practise  any  deception  on  him.  His  style 
as  a  writer  was  unusually  easy  ;  his  words 
flowing  smoothly  and  evenly,  but  expressing 
what  was  in  his  mind  most  perspicuously 
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Judge  Turlev  was  the  second  to  K-nve 
llie  court.  He  was  succeeded  by  A.  W.  O. 
Tolten. 

Judge  Totten  was  born  in  Middle  Tennes- 
see; but  his  father  removed  with  him  when  a 
vnuth  to  Gibson  County,  West  rcnn,  lie 
stuilied  law  and  commenced  the  [nactice  at 
Trenton,  the  county-seat.  After  making  a  i 
name  for  himself  at  the  Trenton  Bar,  he  i 
removed  to  Jackson,  that  beinu  tlic  place  of 
mcctinf^  of  the  Supreme  and  [•"ederal  Courts 
for  tl\e  Western  Division  of  the  State.  (  )n 
the  resignation  of  Judge  Turley  as  Supreme 
Judge  in  1850,  he  was  first  appointed  and 
then  elected  to  take  his  place.  He  was 
on  the  hench  until  iS;5,  when  he  re- 
signed, being  succeeded  by  Judge  Wm.  R. 
Harris. 

Judge  Totten  was  not  a  man  of  pre- 
eminent ability,  but  he  filled  the  measure 
of  judicial  duty.  He  was  deliberate  in  the 
formation  of  his  opinions,  diligent  in  re- 
search, attached  to  established  precedent, 
and  could  not  be  swayed  from  his  consci- 
entious convictions.    He  died  in  1867. 

On  the  resignation  of  Judi^e  Totten^  he 
was  succeeded  by  Judge  Hams  of  Memphis. 

William  R.  Harris  was  born  on  Sept,  26, 
1803,  in  Montgomery  County,  N.  C.  At  an 
early  age  he  emigrated  to  Tennessee  with 
his  fatiier,  who  settled  on  Duck  River  in  ■ 
Bedford  County,  afterwards  removing  to  j 
Franklin  County.  His  father  was  a  poor 
man,  and  the  son  was  forced  to  work  to 
help  maintain  the  family.  His  education 
was  such  as  could  be  had  in  the  academy 
at  Winchester  in  the  intervals  between  the 
making  of  crops.  Even  after  he  came  of 
age  and  was  appointed  a  deputy-sheriff  of 
Franklin  County,  he  applied  himself  at  night, 
and  kept  up  with  his  class  in  Carrick  Acad- 
emy. In  1825  he  began  to  rcud  law  under 
Isaac  Cook,  Esq.,  at  Lawrenceburg,  being 
admitted  to  practice  in  1827.  He  opened 
an  office  in  Paris.  Henry  County*  West 
Tenn.,  which  had  been  thrown  open  to 
occupation  only  a  short  while  before,  on 
the  extinguishment  of  the  Indian  title.  Its 


rich  alluvial  lands  caused  a  great  inflow  of 
population,  and  unexampled  prosperity  re- 
sulted.   Its  citizenship  was  of  the  highest 
order.   Judge  Harris  was  one  of  the  fotin* 
ders  of  such  a  community.     He  rapidly 
acquired  an  e,xtcnsive  and  lucrative  prac- 
tice.   In  Decendicr,  1836.  when  only  thirty- 
three  years  old,  and  after   practising  his 
profession  only  nine  years,  he  was  ap{)t>inted 
by  Governor  Cannon  to  611  the  vacancy  cre- 
ated by  the  resignation  of  Judge  John  VV. 
Cook,  as  judge  of  the  Ninth  Circuit.  Ffe 
was  afterward  elected  to  the  position  by  the 
Legislature,  and  s'erved  until  184$.   On  his 
retirement  he  resumed  the  practice,  remov- 
iiicj  to  Memphis  in  1S51.     On  the  death  of 
Judge  Turley,  he  was  appointed  hi^  sviccessor 
as  judge  of  the  Common  Law  and  Chancery 
Court,  and  was  afterward  elected  to  the 
place.   On  the  rcsin;nation  of  Judge  Totten 
as  Supreme  Jiid^^e  in  Aui^nst,  1855.  Gov. 
Andrew  Johnson  appointed  Jud^^e  Harris 
as  his  successor.    On  Dec.  I,  1855,  he  was 
elected  by  the  people  for  the  full  constitu- 
tional term  ;  but  his  term  was  destined  to  be 
cut  short.    On  Jan.  1-3;,  i8i;8,  he  was  killed 
by  the  explosion  of  the  boilers  of  the  .Missis- 
sippi River  steamboat  "  Pennsylvania,"  bound 
from  New  Orleans  to  Memphis. 

Judge  I  larris  came  of  an  eminently  strong- 
minded  family.  One  brother  was  a  minister 
of  the  Methodist  Church,  and  one  of  the 
ablest  preachers  of  the  denomination.  An- 
other brother,  Isham  G.  Harris,  was  war- 
Governor  of  Tennessee,  and  has  represented 
his  .State  for  three  terms  in  the  United  States 
Senate. 

Judge  Harris  had  paid  particular  attention 
to  the  common  law,  going  back  of  its  rules 

ill  (uiler  to  learn  their  origin.  He  was  very 
familiar  with  the  adjudications  and  statute 
laws  of  his  own  .Slate,  As  to  matters  of 
practice  he  had  no  equal.  His  untimely  end 
cut  short  what  would  have  been  a  most  bril- 
liant judicial  career. 

On  the  death  ol  Juih::^  I^arris  the  melan- 
choly duty  of  appointing  his  successor  fell 
to  his  brother,  Isham  G..  then  Governor  of 
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the  State.  He  named  ArchibakI  Wright  of 
Memphis,  the  third  native  Tenncsscan  to 
reach  the  Supreme  Bench. 

JuJge  Wright  was  born  in  Maury  County. 
Tenn.,  on  Nov.  29.  1809,  of  very  poor  par- 
ents. His  father,  John  Wright,  a  native  of 
North  Carolina,  was  the  son  of  Duncan 
Wriijht,  a  Scottish  Highlander.  The  mother 
of  Judge  Wright  was  of  the  .same  sturdy 

Shortly  after 
his  birth  his  family 
removed  to  the  adjoin- 
ing county  of  Giles. 
Mere  he  grew  to  man- 
ho(Hl.  A  scanty  edu- 
cation was  received  at 
Mount  Pleasant  Acad- 
emy and  Giles  College. 
He  was  conspicuous 
there  for  the  diligent 
habits  of  study  that  af- 
terwards characterized 
hira.  An  awkward 
and  uncouth  country 
youth,  he  sought  the 
office  of  Judge  Bram- 
blelte,  at  Pulaski,  to 
study  law.  The  first 
impression  he  made 
on  the  tutor  he  sought 
was  not  a  favorable 
one ;  but  there  was 
that  about  him  that 
finally  attracted  Judge 
Bramblctte    to  him, 

and  he  accepted  him  as  a  student.  He 
was  licensed  to  practice  in  1 832,  and  oi)cncd 
an  office  in  Pulaski.  The  Florida  war  soon 
followed.  On  the  call  for  volunteers  he  en- 
listed and  .served  throughout  the  war.  He 
returned  to  his  practice  at  Pulaski,  and  con- 
tinued to  live  there  until  185  i.  His  fame  as 
a  lawyer  had  grown,  and  he  determined  to 
seek  a  larger  field.  He  removed  in  185!  to 
•Memphis,  a  city  then  rapidly  developing. 
He  found  a  partnership  with  the  Hon. 
Thomas  J.  Turlcy.  The  sons  of  these  two 
partners  are  lo-day  associated  in  the  prac- 
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ticc  of  law  at  Memphis,  and  they  are  gen- 
erally esteemed  as  the  ablest  firm  of  lawyers 
in  the  State.  Judge  Wright  did  not  solicit 
the  position,  but  his  reputation  caused  Gov- 
ernor Harris  to  bestow  on  him  the  office 
of  .Supreme  Judge  on  the  occurring  of  the 
vacancy  in  1857.  In  August,  1858,  he  was 
elected  by  the  people  ;  but  because  of  the 
interruption  of  business  by  the  Civil  War, 

he  did  not  serve  out 
his  term.  On  the 
breaking  out  of  the 
war  he  ardently  es- 
poused the  cau.sc  of 
the  Confederacy.  His 
only  two  sons,  then 
striplings,  enlisted  in 
its  army.  Too  old  for 
active  service  himself, 
he  followed  the  army 
so  as  always  to  be  by 
his  boys  when  danger 
was  near.  One  of 
them  fell  on  the  fatal 
field  of  Murfreesboro  ; 
but  the  other  was 
spared  to  him. 

At  the  end  of  the 
war  he  found  himself 
largely  in  debt  because 
of  obligations  incurred 
in  extensive  purcha.ses 
of  ])lantations  and 
slaves  in  Louisiana 
before  the  war.  His 
property  was  dissipated  by  the  war.  but  the 
debts  remained.  He  .scorned  to  take  advan- 
tage either  of  the  law  of  Louisiana  excusing 
payment  of  obligations  incurred  in  the  pur- 
chase of  slaves,  or  of  the  bankrupt  law.  He 
set  himself  to  work  to  pay  his  debts.  It 
was  a  grievous  burden,  but  his  soul  knew  no 
tiring.  He  steadily  refused  all  oflcrs  of 
official  position,  and  labored  incessantly  at 
his  profe.«sion  until  within  a  few  weeks  of  his 
death,  which  took  place  Sept.  1.^,  1884,  at 
the  a<ivanccd  age  of  seventy-four. 

The  spectacle  of  a  man  devoting  his  life 
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to  the  payment  of  debts  which  he  nii|;ht 
have  escaped  with  the  sanction  of  the  law 
was  rt  common  one  in  the  troublous  times  of 
whici)  we  write,  and  in  that  symbol  lies  the 
chiefest  glory  of  the  civilisation  of  the  period 
which  produced  such  men.  There  never  was 
a  time  in  the  history  of  the  world  when  so 
nearly  a  whole  people  rei^ulated  their  daily 
conduct  by  what  is  best  defined  as  •*  honor," 
as  in  the  South  during  the  epoch  pretedtng 
and  following  the  civil  war. 

Except  his  term  as  judge,  Judi^e  Wright 
held  no  office  save  that  in  1847  he  repre- 
sented Giles  County  in  the  House  of  Repre- 
sentatives of  the  General  Assembly*  and  at 
the  end  of  the  war  he.  with  Judge  McKinney 
and  Francis  B.  Vo'^g.  Esq ,  constittited  a 
commission  for  enforcing  the  State's  lion  on 
the  railways  under  the  internal  improvement 
acts. 

His  opinions  as  a  judge  were  utterly 
without  ostentation.  He  indulged  in  no 
elaborate  discussion  to  display  his  learninp^ 
or  his  reasoning  power.  He  staled  tiie  con- 
trolling principle  clearly  and  concisely,  am« 
plifying  it  only  enough  to  show  that  in  it  was 
to  be  fuinui  the  essence  of  justice.  No  man 
was  more  timroughly  familiar  with  the  cases 
than  he.  He  could  almost  recite  the  Ten- 
nessee Reports ;  but  he  disdained  to  make 
use  of  citations  to  authorities  to  any  great 
extent.  lie  sought  for  reasons,  not  prece- 
dents. His  opinions  had  the  unusual  quality 
of  ordinarily  convincing  the  losing  lawyer 
of  his  error.  He  had  another  quality  in 
keeping  with  his  nature.  The  opening  sen- 
tence i^enerally  announced  the  decision  of 
the  case.  He  never  indulged  in  the  artifices 
used  by  judges  to  keep  a  lawyer  in  suspense 
as  to  the  disposition  of  the  case  until  he 
reaches  the  concluding  sentence  of  the 
opinion. 

As  Judge  Greer  said  to  him,  he  used  a 
rifle  as  a  judge,  but  the  shot-gun  was  his 
weapon  as  an  advocate.    In  a  very  important 

case  which  had  been  on  trial  for  several 
weeks  before  an  able  Federal  judge,  he  filed 
brief  after  brief  on  the  questions  arising  in 


the  progress  of  the  cause,  until  the  number 
reached  nine.    One  morning  the  judge,  sce- 

I  ing  a  new  brief  prepared  for  filing,  asked 

I  Judge  Wright  how  it  was  that  a  judge  whose 
opinions  were  models  of  terseness,  should  as 
a  practitioner  use  such  voluminous  and  nu- 
merous briefs.    "  Sir,"  he  replied,  "  when  I 

I  was  a  jud^e  I  had  the  power  to  say  what  the 
law  was,  and  1  said  it  as  succinctly  as  pos- 
.sible ;  but  in  the  trial  of  my  causes  I  find  it 
essential  to  be  prepared  on  all  points,  be- 
cause 1  don't  know  what  a  fool  judge  may 
decide,"  . 

I     He  continued  in  full  practice  at  the  ex<- 

<  treme  age  of  seventy-four  down  until  a  few 

I  weeks  before  his  death,  his  last  years  being  as 
full  of  activity  as  his  younger.  .As  was  said 
of  him,  ■  he  loosened  the  hold  on  life,  as  a 

,  giant  oak  in  green  old  age  rushes  to  its  fall." 
When  the  business  of  the  court  was  sus« 

I  pended  because  of  the  flagrant  hostilities  of 
the  (  ivil  War,  it  was  composed  of  Judges 
Robert  J,  McKinney,  Archibald  Wright,  and 
Wiliiam  F.  Cooper,  who  had  just  been  ap- 

•  pointed  in  the  stead  of  Judge  Carutbers. 

'  Judge  Cooper  was  sworn  in,  but  never  served 
as  judf?e. 

Nashville,  the  capital  of  the  State,  and 
which  happened  to  be  the  place  where  the 
>  Supreme  Court  was  last  in  session,  was  oc- 
.  cupied  by  the  forces     the  Union  on  Feb. 

7',  A  provisional  military  govern- 

I  ment  was  set  up  under  the  authority  of  the 
I  United  States,  but  there  was  no  attempt  to 
j  restore  the  civil  State  courts.    The  State 
!  was  from  that  time  forward  disputed  territory, 
and  srarrely  a  week  passed  that  there  was 
I  not  a  battle  within  the  borders.    Aside  from 
this  fact,  practically  the  whole  State  was 
under  arms;  from  its  white  population  of 
825.000,  it  furnished  100.000  .soldiers  to  tlu- 
Confederate  army  and  30,000  to  the  Federal 
army. 

The  disastrous  defeats  of  General  Hood  at 
the  battles  of  Franklin  and  Nashville  in  the 

latter  part  of  1864,  made  the  Federal  occupa- 

I  tion  of  Tennessee  semirc  .\ndrew  Johnson 
I  had  been  acting  as  military  governor  of  the 
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State  since  1862.    VV' hen  it  became  appar- 
ent to  him  that  the  power  of  the  Confederacy 
was  broken,  and  that  the  supremacy  of  the 
Union  in    Tennessee  could  not  again  be 
threatened,  he  undertook  to  reorganize  the 
Supreme  Court,  though  he  had  no  warrant 
of  authority  for  his  action.    On  Jan.  25,  1 865, 
he,  as  acting  Governor,  commissioned  Russell 
Houston,  Samuel  Milligan,  and  Henry  G. 
Smith  as   judges  of 
the  Supreme  Court. 
Russell  Houston  de- 
clined the  office,  and 
before  the  court  or- 
ganized  removed  to 
Kentucky  to  become 
general  counsel  of  the 
Ivouisville  and  Nash- 
ville  Railroad  Com- 
pany.   In  the  mean 
time  VVm.  G.  Brown- 
low  had  been  chosen 
as   Governor    by  a 
Union  convention 
held  at  Nashville,  and 
was  recognized  and 
upheld  as  such  by  the 
United  States  author- 
ities.    On   May  16, 
i865.hecommissioncd 
.■\lvin  Hawkins  as  Su- 
preme Judge  ;  and  on 
.\ug.  24,  1 865,  he  com- 
missioned J.  O.  .Shac- 
kleford  as  such  judge. 

The  court  organized  for  the  transaction  of 
business  at  Knoxvillc  on  Sept.  11.  1865.  It 
was  composed  of  Judges  Milligan,  H.iwkins, 
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have  been  overruled,  and  its  opinions  are  in- 
frequently referred  to  as  authority.  There 
were  two  of  the  judges  who  were  men  of 
talent,  and  were  good  lawyers.  Judges  Milli- 
gan and  Andrews.  The  opinions  of  Judge 
Milligan  particularly  were  noteworthy.  Hut 
he  was  soon  promoted  to  be  judge  of  the 
United  Slates  Court  of  Claims.  The  other 
men  composing  the  court  were  of  mediocre 

ability,  who  could  not 
by  possibility  have 
reached  a  position  of 
such  importance  in 
ordinary  times. 

All  the  members 
of  the  court,  without 
exception,  were  bitter 
partisans.  They  had 
all  been  Union  men, 
and  they  took  the  par- 
tisan view  of  all  ques- 
tions growing  out  of 
the  war.  Such  cases 
were  innumerable. 
The  status  of  the  se- 
ceding State  was  to 
be  determined  ;  acts 
of  all  the  officers  of 
its  various  depart- 
ments were  drawn  in 
question  :  many  pay- 
ments had  been 
made  in  Confederate 
money  ;  contracts  be- 
tween the  citizens  of 
belligerent  States  were  to  be  passed  upon ; 
returned  Confederate  soldiers  were  sued 
civilly  for  torts  alleged  to  have  been  com- 


and  Shacklcford.    By  a  series  of  resignations    mitted  by  them  in  their  military  service,  and 


and  appointments,  its  membership  was 
changed;  but  the  court  continued  to  act 
until  displaced  by  the  Constitutional  Conven- 
tion of  1 870.  Aside  from  those  named,  it 
numbered  among  its  members  I  fenry  G. 
Smith,  George  Andrews,  Horace  1 1. 1  larrison, 
and  .Andrew  McClain. 

This  court  is  known  to  lawyers  as  the 
"apocryphal  "  court.    Many  of  its  decisions 


they  were  indicted  under  the  criminal  laws 
as  well.  The  administration  of  Governor 
Brownlow  assumed  to  itself  the  most  extra- 
ordinary powers  for  depriving  all  not  in 
sympathy  with  him  of  any  share  in  the  gov- 
ernment, for  punishing  those  lately  in  rebel- 
lion, and  for  suppressing  all  demonstrations 
hostile  to  his  rule.  He  procured  the  pas- 
sage of  many  oppressive  acts  from  a  corn- 
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plaisant  Legislature,  and  enforced  them  with 
great  harshness  and  much  bloodshed. 

The  Supreme  Court,  when  these  matters 
came  before  them,  invariably  rendered  a 
Strictly  partisan  decinon.  Its  opinions  were 
uniformly  acceptable  to  the  executive  branch 
of  the  government. 

It  should  be  added,  however,  that  the 
court  was  kind  and  courteous  in  its  treat- 
ment of  all  lawyers  appearing  at  its  bar, 
whether  Confederate  sympathizers  or  not. 

It  is  not  in  the  province  of  this  article  to 
detail  the  methods  by  which  the  horrors  of 


**  reconstruction  "  were  ended,  and  the  body 

of  intelligent  people  put  in  control  of  the 
Slate;  but  on  Jati.  lo,  1870,  there  assembled 
at  Nashville  the  third  Constitutional  Convcn- 
(  tion  of  the  Sl^e,  a  majority  of  the  members 
1  of  which  disapproved  of  the  course  of  Gov- 
j  emor  Brownlow  and  were  desirous  of  seeing 
power  lodged  once  more  in  the  hands  of  the 
whole  people  of  the  State.    The  Constitution 
they  adopted  removed  the  judges  then  In 
office,  and  provided  for  a  reorganization  of 
the  court. 
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PRACTICAL  TESTS  IN  BVIDBNCB. 

VI. 

By  Irving  Browne. 


Experiments.  —  Continued. 

IN  People  I'.  Hope,  6!  Cal.  291,  a  case  of 
burglary,  a  wiUiess  for  the  people  was 
pemittcd  to  experiment  before  the  jury  with 
a  small  steel  bar  which  he  had  made  for  the 

purpose  of  screwing  on  it  certain  C(>nplings 
or  sockets,  one  of  which  was  found  in  a  hole 
over  the  bank-vault  in  question,  and  the 
other  in  the  defendant's  trunk. 

On  the  trial  of  the  Davis  will  case,  \n  Moiv 
tana,  in  1891,  in  answer  to  the  claim  of  the 
contestants  that  the  will  was  wrilicn  in 
Nigrosiiin  ink  (^which  was  not  known  of 
until  many  years  subsequent  to  the  date  of 
the  will),  it  was  shown  by  tests  in  court  that 
it  was  written  in  logwood  ink,  which  has  been 
in  use  for  forty  years. 

In  a  case  in  1886,  before  "  Tom  '  Hughes, 
who  was  a  county  judge,  the  question  was 
who  had  won  a  foot-race;  and  being  in  doubt, 
he  ordered  it  to  be  run  over  again  in  his  j)re 
sence.  The  *'  Law  Journal "  comments  on 
this  as  follows  :  — 

"  The  course  taken  by  Judge  Hughes  in  the  case 
of  the  w;Tlksii;4  rase  recently  }>ef(>rc  him  sliows  liow 
difficult  It  IS  even  tor  the  judge  to  !>ubduc  the  in- 
stincts of  the  natural  man.  As  an  old  hunter  put 
to  hack  work  ]iri(  ks  up  his  ears,  and  perhaps  jumps 
over  the  hi  'Iu;i-  it  the  sound  of  the  voire  of  a  pack 
of  hounds;  so  the  author  of  'loin  Brown,'  at  the 
nwDtion  ofa  foot>race,  throws  oiThiswig,  and  is 
ready  to  hun7  to  the  ash-path.  When  the  evidence 
on  the  question  who  won  the  race  is  not  clear,  to 
wder  it  to  he  run  over  agam  is  the  newest  form  of 
netr  trial  It  is  not  an  effective  form,  because  the 
man  who  wins  the  race  to-day  is  not  necessarily 
thcnwn  who  woul  l  have  won  it  three  months  a^^o  ; 
wd  we  fear  it  is  not  contemplated  by  the  practice 
ofany  court  of  law,  whether  county  court  or  other. 
F<*r  the  judge  ol  law  to  turn  hinisi  !f  into  the  judge 
of  the  course,  besides  being  a  little  undignified. 
24 


I  might  lead  to  an  action  being  biotight  against  him- 
self in  his  own  court   These  methods  are  less 

'  suitable  for  thi^  prosaic  time  tlun  for  the  mythical 
days  of  Sancho  Fanza  or  Haroun  Alraichid." 

It  is  probable  that  "  Tom  "  is  fondof  a  joke 

as  well  as  a  race 

On  the  trial,  at  Hamilton,  Ont.,  of  an  ac- 
tion of  damages  for  an  injury  sustained  by 
the  falling  of  a  derrick,  the  plaintiff,  Alfred 
Green,  testified  that  since  the  accident  when* 
i  ver  he  shut  his  eyes  he  became  dizzy  and 
fell  down.  The  defence  claiming  that  Cireen 
was  shamming,  Mr.  Carscallen,  with  the 
judge's  consent,  decided  to  test  the  man  in 
the  pi  esciM-e  of  the  jury.  Green  had  sworn 
that  wlicn  he  shut  his  eyes,  usually  in  thirty 
seconds  or  less  he  would  become  so  dizzy 
that  he  would  fall  to  the  ground,  Mr.  Cars- 
callen drew  a  stop  watch,  and  proceeded  to 
try  the  experiment.  The  judge  directed 
(irecn  to  step  back  three  paces,  then  walk 
forward  three  paces,  stop,  and  then  close 
his  eyes.  Green ,  as  he  came  deliberately  for- 
ward, stopped  and  shut  his  eyes.  In  a  mo* 
metit  he  changed  color,  reeled  back,  and 
clutching  the  rail  of  the  witness-stand,  swung 
round  and  fell  in  a  heap  on  the  steps  at  Judge 
McMahon's  feet.  A  daily  paper  said :  The 
scene  was  too  real  to  doubt  the  genuine  char- 
acter of  the  man's  affliction." 

Mr.  E.  A.  Angeii,  of  Cleveland,  Ohio, 
writes  us  :  — 

"  In  the  case  of  Peoria  Target  Company  r. 
Cleveland  Target  Company,  for  alleged  infringe- 
ment of  a  patent  granted  to  Fred  Kimble,  for  a 
target  com|)Osed  f>f  pitoh  and  plaster-of-paris.  m 
the  jiroportion  of  one  hundred  parts  of  pitch  to 
seventy-five  of  plaster- of- pans,  heard  before  Judge 
Ricks,  U.  S.  Circuit  Judge  for  the  Northern  Dis- 
trict of  Ohio,  at  Clevelaml,  in  November  of  1889, 
the  court  allowed  us,  representing  the  defendant, 
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against  objection,  to  mnntifacturc  in  court  a  target 
siinilar  to  the  target  described  ia  the  tMUenl  sued 
ui>on,  but  composed  of  the  same  materials  in  dif- 
ferent proportions ;  namely,  five  jxirts  of  plaster-of- 
1UM-.  to  four  parts  of  tho  pitch.  This  tari;et  was 
manufactured  by  us  in  the  presence  of  the  court  as  a 
part  of  the  argument  of  counsel,  not  claiming,  of 
course,  that  it  was  evidence,  l  liis  tuiuposition, 
namely,  five  parts  of  plasterot-paris  and  four  of 
pitch,  was  described  in  a  previous  patent  issued  in 
1880,  to  one  Woodward.  Oar  conleation  was 
that  tlie  properties  of  the  two  coihpositiona  were 
essontialh  tlie  snnie,  and  that  there  was  no  mate- 
rial difference  between  tliem." 

Mr.  Albert  H.  Gladding,  of  Norwich.  N.Y^ 
writes  us :  — 

r 

"  In  1878  John  W.  Church,  f'sq.,  was  district 
attorney  of  this  county  ;  and  he  put  upon  trial,  at  a 
court  of  sessions  held  by  Hon.  W.  F.  Jenks, 
Coun^  Judge,  a  prisoner  tmder  indictment  for 
burglary.  Thr  prisoner's  ( oiinsel  was  the  late 
Isaac  S.  Newton,  one  of  the  brightest  and  ablest 
lawyers  in  tills  part  of  the  State.  Hie  testimony 
upon  the  part  of  the  people  was  to  the  effect  that  the 
dcfendanl  broke  into  and  entered  the  dwelling;  in 
question  through  a  certain  cellar  window.  The 
defence  produced  in  court  the  frame  of  the  very 
window  in  question,  and  showed  that  its  dimen- 
sions wore  nine  im  Ik-s  bv  thirteen  inches.  The 
defendant  was  a  man  of  full  age,  and  appeared  to 
be  of  ordinary  size  though  mtber  slim  and  spare. 
At  the  i  lose  of  the  evidence  the  defendant's  coun- 
sel min  ed  lor  a  dirc(  lion  to  acqnit.  upon  thc'  fn'ound 
that  it  was  utterly  nnpossible  fur  the  tkicndant  to 
have  committed  the  b^irglary  as  alleged  and  proved, 
to  wit,  through  that  cellar  window.  Any  one  look- 
ing at  the  man  an<l  the  window-frame  would  have 
juuii>e<l  to  the  conclui^ion  that  the  prisoner  had 
established  a  perfect  defence.  The  court  inquired 
of  the  district  attorney  if  he  claimed  that  entrance 

was  effected  in  any  other  Tiianner.  nr  if  ho  <  Iniiied 
that  this  was  not  the  identical  wmdow-lrame : 
which  questions  were  answered  in  the  negative. 
When  the  court  seemed  about  to  give  the  direc* 
lion  for  aci|aittal,  the  district  attorney  arose  sud- 
denly, and  m  a  stern  and  commanding;  voice  told 
the  prisoner  to  *  stand  up.*  He  quickly  and 
meekly  complied.  The  district  attorney  witli  in- 
crcMsed  en(T«:v  said  tc»  him,  *  Hold  up  your  right 
hand,  sir,  as  high  as  you  can  reach.'    It  was  done. 


'  Reach  your  left  hand  down  by  your  side.'  He 
did  so ;  and  having  got  him  into  that  j>osition,  and 
while  his  counsel  was  looking  <m  with  amazement 
and  curiosity,  wondering  what  the  unusual  proceed- 
ing meant,  tlie  district  attorney  seized  the  window- 
frame,  and  throwing  it  over  the  prisoner's  up-cx- 
tended  arm,  drew  it  down  to  his  arm-pit,  and  giving 
it  a  sudden  jerk  it  came  over  his  left  shoulder,  and 
then  with  both  hands  he  stripped  it  down  over  hi> 
body  with  such  force  as  to  take  two  or  ttiree  but- 
tons off  his  waistcoat  and  produce  an  excbmation 
of  anger  or  pain  or  both,  while  the  window-frame 
lav  around  liis  feet  on  tlie  tloor  unltruken.  Kvery- 
budy  was  taken  by  surpnse,  but  none  more  so  than 
the  prisoner's  aMe  and  usually  alert  counsel.  It  is 
needless  to  say  that  the  court  decHned  to  direct  an 
acquittal.  The  jnrv  found  the  prisoner  i,niilty,  .^nd 
he  served  his  term  in  State  s  prison.  .Any  one  hav- 
ing the  curiosity  to  try  the  experiment  will  find 
that  he  can  *  crawl  out  of  a  much  smaller  hole' 
than  he  would  expect,  by  taking  the  position  Mr. 
Church  jjut  the  prisoner  in." 

Judge  Loran  L.  Lewis,  of  the  New  York 
Supreme  Court,  has  given  me  two  interesting 
instances  of  experiments  in  or  out  of  court 
in  Ms  practice.  Manke  was  on  trial  for  mur- 
der. A  witness  testified  that  he  saw  htm 
from  behind,  asccndinj?  a  hill,  facing  the  sun, 
wearing  a  pepper  and  salt  suit.  Mr.  Lewis 
experimented  at  the  same  place,  under  ex« 
actly  similar  conditions,  with  persons  wearing 
clothes  of  the  color  described,  and  of  various 
other  colors,  and  proved  by  observers  that  it 
was  impossible  to  tell  the  color  of  any  suit, 
on  account  of  the  sunlight.  He  also  experi- 
mented with  variously  pfeiinted  boards,  with 
the  same  result.  On  the  trial  of  Schcll,  for 
arson,  a  witness  testified  that  he  went  with 
the  defendant  into  the  cellar  of  the  hous^e  in 
question,  in  the  evening;  that  the  defendant 
put  a  thin  layer  of  shavings  in  a  box, 
sprinkled  *'i  tTi  with  kerosene,  set  in  the 
midst  a  lighted  candle  projecting  above  them, 
and  fitted  another  box  on  the  top  so  closely 
that  no  ray  of  light  was  visible  from  the  out- 
.side.  The  fire  broke  out  some  houi^  after 
the  time  fi.xcd  by  the  witness.  Mr.  Lewis 
brou*;ht  boxes,  shavini;,s,  and  candles  into 
court,  and  conducted  experiments  under  the 
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conditions  described.  The  result  was  that 
when  the  boxes  were  dose  together  the  can- 
dle went  out  in  nine  minutes  ;  the  upper  box 
being  very  slightly  raised. —  the  thickness  of 
a  cent,  —  the  time  was  increased  lo  some  six- 
teen minutes.  The  wider  the  space  and  the. 
more  air  admitted,  the  longer  the  candle 
burned  ;  but  so  great  was  the  space  required 
before  the  candle  could  liavc  burned  down 
sufficiently  to  ignite  the  shavings  that  the 
fire  would  have  been  easily  visible  through 
the  cellar  windows.  The  witness's  story  was 
thus  demonstrated  to  be  false. 

Mursac. 

In  Reed  v,  Cariisi,  an  action  tried  before 
Chief-Justice  Taiiey,  at  Baltimore,  concern- 
ing copyright  of  a  musical  air,  a  professional 

singer  was  sworn  and  sang  the  two  songs  to 
the  jury.  The  po?m  was  "  The  Old  Arm- 
chair." 

On  Home  Tooke's  trial,  Lord  Campbell 

informs  us  that  "a  witness  having  said  that 
a  treasonable  song  had  been  sung  at  a  pub- 
lic meeting,  Tookc  proposed  that  it  should 
be  sung  in  court,  so  that  the  jury  might  as- 
certain whether  there  was  anything  treason- 
able, resembling  Qx  ira  or  the  Marseillaise 
Hymn,  in  the  tunc."  It  does  not  appear  that 
the  test  was  adopted.  This  would  seem  lo 
be  an  instance  where,  contrary  to  Shak« 
spcare,  those  who  had  music  in  themselves 
were  fit  for  treason,  etc. 

Of  the  renowned  case  of  State  :•.  I-inkhaw, 
69  N.  Y.  214;  s.  c.  12  Am.  Kep.  645,  in 
which  the  defendant  was  indicted  for  disturb- 
ing a  religious  meeting  by  very  bad  but  well- 
intended  singing,  and  on  the  trial  of  which 
a  witness  was  allowed  to  imitate  it,  I  have 
given  the  readers  of  the  "Green  Hag"  a 
rhymned  version  (vol.  i.  p.  209),  on  the  fidel- 
ity of  which  to  the  prose  report  I  greatly 
pride  myself. 

On  a  recent  hearirifi  in  the  New  York 
Supreme  Court  upon  the  application  ol  Henry 
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£.  Dixey,  the  comedian,  for  an  injunction 
against  the  singing  of  a  song  which  he 

claimed  to  be  an  infringement  of  his  copy- 
right in  thcsonj:^,  "  It's  Enpjlish,  you  knon-," 
Mr.  Dixey  upon  the  wiincss-stand  was  a>k(  d 
by  the  defendant's  counsel  to  sing  the  song ; 
but  his  own  counsel  objected.  On  an  appeal 
to  the  court  for  a  ruling  on  the  admissibility 
of  this  evidence,  the  defendant  was  allowed 
to  ask  for  a  repetition  of  the  words  ot  the 
song.  Mr.  Dixey  evidently  did  not  want  to 
sing  the  song ;  and  before  he  could  do  so 
Judge  Allen  said  that  a  copy  of  the  words 
would  be  more  satisfactory  to  him,  and  a 
recess  was  then  taken  while  Mr.  Dixey  wrote 
out  the  words.  After  the  recess,  Mr.  George 
Purdy,  leader  of  the  Boston  Museum  orches- 
tra,  was  called  and  sworn.  He  took  his 
violin,  and  placinpj  the  .score  of  Mr,  Dixey's 
song  against  a  directory,  played  the  tune  to 
bis  honor.  The  music  caused  both  the  court 
and  spectators  to  relax  their  features.  The 
other  song,  "  Quite  English,"  was  then 
played  on  the  \  iolin  by  the  witness,  and  the 
resemblance  was  so  close  that  all  recognized 
it.  A  score  was  then  presented  of  '*  When  the 
Band  begins  to  Play,''  and  that  also  was  ren- 
dered by  the  witness.  Mr.  Purdy  did  not 
think  that  there  was  any  resemblance  be- 
tween the  "  Knglish  "  songs  and  "  When  the 
Band  begins  to  Play,"  at  least  to  the  ear  of 
a  musician.  Several  experts  testified  to  the 
similarity  of  the  songs.  The  unwonted  echoes 
of  the  musir  thronqh  the  eourl-house  at- 
tracted a  large  audience,  which  apparently 
enjoyed  the  lively  concert. 

Mr.MORV. 

In  Innis  v.  Stale,  42  Ga  477,  a  witness 
having  testi6ed  that  he  comtniiicd  to  mem- 
ory part  of  the  play  of  Punch  and  Judy, 
while  certain  facts  to  which  he  had  sworn 

were  transpi^nc^  the  court  allowed  counsel 
on  cross-ex  iniiiiation  to  require  him  to  repeat 
the  dialogue  in  question. 
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ECCENTRIC  WILLS. 


THE  making  of  wills  by  most  people  may 
be  said  to  be  a  tbing  that  i«  unpleas- 
ant to  do  at  best,  —  indeed,  so  unpleasant  is 
the  idea  associated  with  will-making  that 
many  neglect  to  make  wills  altogether  and 
die  intestate.  Whimsical  people,  when  they 
do  make  wills,  usually  produce  characteristic 
documents.  They  rarely  consult  a  lawyer, 
fearing,  no  doubt,  that  he  might  counsel  them 
afjainst  floino;  what  they  inteiul  Hul  whimsi- 
cal bequests  have  sometimes  served  a  useful 
purpose,  and  instances  are  not  unknown  of 
such  bequests  having  been  made  by  lawyers 
themselves. 

Here  is  a  case  in  point.  William  J. 
Haskett.  a  lawyer,  who  died  in  New  York 
some  years  ago,  left  a  will  containing  this 
curiously  worded  clause:  **I  am  informed 
that  there  is  a  society  composed  of  young 
men  connected  with  the  public  press  ;  and 
as  in  early  life  I  was  connected  with  the 
papers,  I  have  a  keen  recollection  of  the 
toils  and  troubles  that  bubbled  then  and 
ever  will  bubble  for  the  toilers  of  the  world 
in  their  pnttafje  caldron ;  and  as  I  desire  to 
thicken  with  a  little  savory  herb  their  thin 
broth  in  the  shape  of  a  legacy,  I  do  hereby 
bequeath  to  the  New  York  Press  Club  of  the 
city  of  New  York  $iocx),  payable  on  the 
death  of  Mrs.  Haskett." 

There  is  probably  no  more  profitable  class 
of  business  to  a  lawyer  than  that  arising  out 
of  disputes  about  wills ;  and  the  following  ex- 
tract  from  a  French  advocate's  will  pithily 
expres5;es  his  opinion  of  hi«t  clients:  "I  give 
ioo,ocx5  francs  to  the  local  madhouse.  I  got 
this  mon^  out  of  those  who  pass  their  lives 
in  litigation  ;  hi  bequeathing  it  for  the  use  of 
lunatics  I  only  make  restitution." 

It  is  recorded  of  a  rieh  old  Knpjlish  farmer 
that,  in  giving  instructions  for  his  will,  he 
directed  that  a  legacy  of  £\oq  be  given  to  his 
wife.  Being  informed  that  some  distinction 
was  usually  made  in  case  the  widow  married 
again,  he  doubled  the  sum ;  and  when  told 


that  this  was  quite  contrary  to  custom,  he 
said,  with  heartfelt  sympathy  for  his  possible 
successor:  "Aye,  but  him  as  gets  her*)l 

deserve  it." 

A  testator  has  considerable  latitude  given 
him  in  the  expression  of  his  wishes  in  his 
will ;  and  as  be  is  not  afraid  (rf  libel  suits  in 
what  he  writes  or  dictates  in  such  an  instru* 
ment,  he  caA  be  very  caustic  as  well  as  very 
just.  This  is  well  ilUislratcd  in  the  follow- 
ing extract  from  the  will  of  John  Hylett 
Stow,  an  Englishman,  which  was  proved  in 
1781 :  *'  I  hereby  direct  my  executors  to  lay 
out  five  guineas  in  the  purcha.se  of  a  picture 
of  the  viper  !)ititi{;  the  benevolent  hand  of 
the  person  who  saved  him  from  perishing  in 
the  snow,  if  the  same  can  be  bought  Cor  the 
money ;  and  that  they  do,  in  memory  of  roe, 

present  it  to     ,  a  king's  counsel, 

whereby  he  may  have  frequent  opportunities 
of  contemplating  on  it,  and  by  a  comparison 
between  that  and  his  own  virtue  be  able  to 
form  a  certain  judgment  which  is  best  and 
most  profitable,  —  a  g^rateful  remembrance 
of  past  friendship  and  almost  parental  regard, 
or  ingratitude  and  insolence.  This  I  direct 
to  be  presented  to  htm  in  lieu  of  a  legacy  of 
^3000 1  had  by  a  former  will,  now  revoked 
and  burned,  left  him."  If  the  lawyer  named 
was  present  at  the  reading  of  that  will,  his 
feeling  may  well  be  imagined. 

M.  Colombies,  a  merchant  of  Paris,  had  his 
revenge  on  a  former  sweetheart,  a  lady  of 
Rouen,  when  he  left  her  by  h)s  will  a  le^-acy 
of  ^1200  for  having,  some  twenty  years  be- 
fore, refused  to  marry  him,  "through  which," 
states  the  will,  "  I  was  enabled  to  live  inde- 
pendently and  happily  as  a  bachelor." 

An  uncommon  case  of  eccentricity  on  the 
part  of  an  Englishman  occurred  somethirt'jj 
over  fifty  years  ago.  His  will  contained  the 
following  unique  paragraph  :  "  I  bequeath  to 
my  monkey,  my  dear  and  amusing  Jacko* 
the  -mil  "f  /.  lo  sterlin.il  per  annum,  to  be 
I  employed  for  his  sole  and  exclusive  use  and 
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benefit ;  to  my  faithful  dog,  Shock,  and  my 

well-beloved  cat.  Tib,  each  a  pension  of  j£^5 
sterlin::.  nncl  I  desire  that  in  the  case  of  the 
death  of  either  of  the  three  the  lapsed  pen- 
sion shall  pass  to  the  other  two,  between 
whom  it  is  to  be  equally  divided.  On  the 
death  of  all  three  the  sum  appropriated  to 
this  purpose  shall  become  the  property  of  my 
daughter  Gertrude,  to  whom  I  give  this 
preference  among  my  children,  because  of 
the  large  family  she  has,  and  the  difliculty 
she  finds  in  bringing  them  U[)." 

Another  instance  of  a  bequest  for  the  sup- 
port of  domestic  pets  is  thus  related :  In 
1875  Mrs.  Elizabeth  Balls,  of  Streatham, 
Surrey,  Eng.,  after  liberal  legacies  to  hos- 
pitals and  other  charitable  institutions,  set 
apart  the  sum  of  ^^65  per  annum  for  the 
support  of  her  late  husband's  cob  mare,  and 
^%  per  annum  for  the  keep  and  care  of  a 
greyhound ;  the  mare  to  be  kept  in  a  com- 
fortable, warm,  loose  box,  and  not  to  be  put 
to  work  either  in  or  out  of  harness,  and  lh;xt 
ber  back  should  not  be  crossed  by  any  mem- 
ber oC  her  late  husbaml's  family,  but  that  she 
should  be  ridden  by  a  person  of  light  weight, 
not  above  four  days  a  week,  and  not  more 
than  one  hour  each  day,  at  a  walkinj^  pace. 

A  curious  and  peculiarly  hard  case  came 
before  a  Vice-Chancellor  in  London  in  1880. 
The  {sets  are  as  follows :  A  Miss  Turner  de- 
vised large  real  estates  to  her  father  for  life, 
and  then  to  her  brother  on  these  conditions  : 
"  Hut  if  my  brother  shall  marry  during  my 
life  without  my  consent  in  writing,  or  if  he 
shall  already  have  married,  or  hereafter  shall 
marry,  a  domestic  servant."  then  such  be- 
quest to  her  brother  to  be  voiii.  The  brother, 
It  appears,  came  into  possession  of  the  said 
estates,  and  died  in  1878,  leaving  a  widow 
and  two  children.  The  suit  was  instituted 
af;ainst  the  widow  and  children,  on  the 
ground  that  testatrix's  brother  had  forfeifed 
bis  title  to  the  legacy  by  marrying  a  domestic 
wrvjmt.  It  was  contended  on  behalf  of  the 
widow  that  she  had  heen  a  housekeeper,  and 
fio;  a  domestic  servant.  The  Vice-Chancellor. 
however,  was  of  the  opinion  that  a  house- 


keeper was  a  domestic  servant,  and  thus  the 

legacy  was  forfeited. 

A  bequest  made  by  a  Frenchman  may  be 
styled  '*  a  new  way  to  pay  old  tiebts."  —  that 
is,  if  it  was  availed  of.  Vaugelas,  the 
famous  French  grammarian,  was  in  receipt 
of  several  pensions  ;  but  so  prodigal  was  he 
in  his  charities  that  he  not  only  always  re- 
mained poor,  but  was  rarely  out  of  debt,  and 
finally  acquired  among  his  intimates  the 
soubriquet  of  "Le  Hibou,"  from  his  com> 
pulsory  assumption  of  the  habits  of  the  owl, 
and  only  venturing  into  the  streets  at  lught 
After  disposing  of  the  little  be  possessed  to 
meet  the  claims  of  his  creditors,  he  adds: 
"Still,  as  it  may  be  found  that  even  after 
this  sale  of  my  library  and  effects,  these 
funds  will  not  suffice  to  pay  my  debts,  the 
only  means  I  can  think  of  to  meet  them  is 
that  my  body  shotdd  be  add  to  the  surgeons 
on  the  best  terms  that  can  be  obtained,  and 
the  product  applied,  as  far  as  it  will  go,  to- 
wards the  liquidation  of  any  sums  it  may  be 
found  I  still  owe.  I  have  been  of  very  little 
service  to  society  while  I  lived.  I  shall  be 
glad  if  I  can  thus  become  of  any  use  after  I 
am  dead." 

Dr.  Diinlop.  of  Scotch  origin,  but  at  one 
time  a  Senator  of  the  United  States,  left  a 
very  singular  will.  The  doctor  is  described 
as  having  been  a  jovial  and  kindly  man,  and 
his  will  certainly  bears  witness  to  these  char- 
acteristics. Here  are  some  of  its  peculiar 
features ;  "  I  leave  the  property  at  Gair- 
bread,  and  all  the  proi>erty  1  may  be  pos- 
sessed of,  to  my  sisters  and        :  the 

former  because  she  is  married  to  a  minister 
whom  —  mnv  God  help  him  !  —  shehenpecks  ; 
the  latter  because  she  is  married  to  nobody, 
nor  is  she  likely  to  be,  for  she  is  an  old  maid 
and  not  market-ripe.  ...  I  leave  my  silver 
tankard  to  the  eldest  son  of  old  John,  as  the 
representative  of  the  family,  f  would  have 
left  it  to  old  John  himself,  but  he  would  have 
melted  it  down  to  make  temperance  medals, 
and  that  would  have  been  a  sacrilege. 

However.  I  leave  him  my  big  horn  snufl 
box;  he  can  only  make  temperance  horn 
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spoons  out  of  that  ...  I  leave  to  Person 

Chevassie  my  big  silver  snufT-box  as  a  small 
token  of  f^ratitude  to  him  loi  taking  my  sister 
Maggie,  whom  no  man  of  taste  would  have 
taken.  ...  I  leave  to  John  Caddell  a  silver 
teapotp  to  the  end  that  he  may  drink  tea 
therefrom  to  comfort  him  under  the  affliction 
of  a  slatternly  wife.  ...  I  leave  my  silver 
cup,  with  the  sovereign  in  the  bottom  of  it, 

to  my  sister   ,  because  she  is  an  old 

maid,  and  pious,  and  therefore  necessarily 
given  to  hoarding;  and  also  my  grand- 
mother's snuff-box,  as  it  looks  decent  to  see 
an  old  maid  take  snu^."  it  was,  no  doubt, 
fortunate  for  this  affectionate  brother  that  be 
had  left  the  scene  of  life  before  bis  sbters 
were  made  aware  of  the  way  in  which  he 
had  remembered  and  characterized  them,  or 
there  might  have  been  some  family  hair- 
puUing. 

The  following  very  whimsical  bequest  is 

taken  from  a  Scotch  tic wspaper  :  Some  years 
ago  an  English  gentleman  bequeathed  to  his 
two  daughters  their  weight  in  £v  bank- 
notes. A  finer  pair  of  paper  weights  was 
never  heard  of,  for  the  oldest  got  j^J  1,200, 
and  the  youns^er  ^57,  ■544. 

Peculiarly  worded  wills  have  led  to  the 
waste  of  many  a  goodly  patrimony.  Heirs, 
executors,  and  beneficiaries  seem  to  take  a 
peculiar  delight  in  squabbling  over  a  testa- 
tor's intentions.  Montaij:,aic,  the  celebrated 
philosn])lier,  is  stated  to  have  p;ot  over  any 
dit]liculties  in  the  way  of  carrying  out  his  tes- 
tamentary intentions  by  the  happy  expedient 
<rf  calling  all  the  persons  named  in  his  will 
around  his  dt  ath  bed,  and  counting  out  to 
ihem  severally  the  bequest  he  had  made 
them.  Many  a  whimsical  testator  might  use- 
fully follow  Montaigne's  example ;  but  there 
is  always  a  risk  of  the  donor  getting  better, 
and  finding  himself  penniless.  I  once  heard 
of  a  case  of  xh\<^  sort.  A  <?mall  farmer  in 
Sufi^olk,  i^ngland,  bemg  very  ill,  was  advised 
by  his  affectionate  relatives  to  distribute  his 
money,  and  thus  save  legacy  duty.  He  did 
so,  but  got  well 'again. 

The  relatives  declined  to  return  these  sup- 


posed death-bed  gifts,  and  left  the  poor  old 
farmer  to  seek  parish  relief. 

In  1772,    Kdmtmds.  Esq.,  of  Mon- 

mouth, Eng.,  bequeathed  a  fortune  of  up- 
wards of  ;{^20,ooo  to  one  Mills,  a  day-laborer, 
residing  near  Monmouth.  Mr.  Edmunds, 
who  had  so  handsomely  provided  for  this 
man,  would  not  speak  to  or  sec  him  while 
he  lived.  Again,  in  1775,  a  Mi.  Henry 
Furstone,  of  Alton,  Hampshire,  Eng.,  died 
worth  about  £7000  in  funds,  and*  having  no 
relations,  he  left  this  amount  to  "  the  first 
man  of  his  name  who  shall  produce  a  woman 
of  the  same  name,  to  be  paid  them  on  the 
day  of  their  marriage.'*  Mr.  John  Innes.  a 
well-to-do  Lincolnshire  (England)  farmer, 
was  of  the  opinion  that  a  son  having  "  expec- 
tations "  is  far  less  energetic  than  one  having: 
none ;  for  it  is  recorded  that  he  for  many 
years  suffered  his  son  to  go  to  another  farmer 
as  a  laborer,  but  by  his  will  left  his  hard- 
working  son  the  handsome  sum  of  j6 15,000. 

In  Knp;land  it  is  not  uncommon  to  hear  of 
unmanageable  sons  and  scapegrace  nephews 
being  cut  off  with  a  shilling ;  but  the  follow- 
ing case  of  a  wife  being  so  treated  is  unique, 
to  say  the  least:  In  1772  a  gentleman  of 
Surrey,  Ent^.,  died;  and  his  will,  when  opened, 
was  found  to  contain  this  peculiar  clause: 
**  Whereas  it  was  my  misfortune  to  be  made 

very  uncasy  by  ,  my  wife,  for  many  years 

from  our  marriage,  by  her  turbulent  behavior, 
for  she  was  not  content  with  despising  my 
admonitions,  but  she  contrived  every  method 
to  make  me  unhappy ;  she  was  so  perverse 
to  her  nature  that  she  would  not  be  reclaimed, 
but  seemed  only  to  be  born  to  be  a  plague  to 
me  ;  the  stren<:^th  of  Samson,  the  knowledge 
of  Hiitner,  the  prudence  of  Augustus,  the 
cunning  of  Pyrrhus,  the  patience  of  Job,  the 
subtlety  of  Hannibal,  and  the  watchfulness 
of  Hermogenes  could  not  have  been  suffi- 
cient to  subdue  her;  for  no  skill  or  force  in 
the  world  would  make  her  good  ;  and  as  we 
have  lived  separate  and  apart  from  each  other 
eight  years,  and,  she  having  perverted  her 
son  In  leave  and  totally  abandon  roe,  there- 
fore I  give  her  a  shilling."  —  Ex. 
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THE  SUPBRNAI 

DREAMS  have  played  no  small  part  in 
the  unravelling  ot  the  mystery  sur- 
lounding  crimes,  and  the  record  of  a  few 
cases  which  have  acttiaUy  been  elucidated  in 
British  law-courts  may  {N'ove  interesting  to 
our  readers. 

In  the  year  1695  ^  Mr.  Stockden  was 
robbed  and  murdered  in  his  own  house  in  the 
parish  of  Crippl<^te.  There  was  reason  to 
bdteve  that  his  assailants  were  four  in 
number.  Suspicion  fell  on  a  man  named 
Maynard,  but  he  succeeded  at  first  in  clear- 
ing himself.  Soon  afterward  a  Mrs.  Green- 
wood voluntarily  came  forward  and  declared 
that  the  murdered  man  had  visited  her  in  a 
dream,  and  had  shown  her  a  house  in  Thames 
Street,  saying  that  one  of  the  murderers  lived 
there.  In  a  second  dream  he  displayed  to 
her  a  portrait  of  Maynard,  calling  her  atten* 
tifvn  to  a  mole  on  the  side  of  his  face  (she 
haii  never  seen  the  man),  and  instructtni,'  her 
concernmg  an  acquaintance  who  would  be, 
be  said,  willing  to  betray  him.  Following 
op  this  information,  Maynard  was  committed 
to  prison,  where  he  confessed  his  crime  and 
impeached  three  accomplices.  It  was  not 
easy  to  trace  th^e  men ;  but  Mr.  Stockden, 
the  murdered  man,  again  opportunely  ap- 
peared in  Mrs.  Greenwood's  dreams,  giving 
information  which  led  to  the  arrest  of  the 
wh  de  ijang,  who  then  freely  confe^t'ied,  and 
were  finally  executed.  The  story  is  related 
hjr  the  curate  <A  Cripplegate,  and  '*  witnessed  " 
IV  Dr.  Sharp,  then  Bishop  of  York. 

On  this  story,  be  it  remarked  that  Mrs. 
Gnrnwood's  dreams  only  verified  suspicions 
•lircady  aroused.  Maynard  had  been  sus- 
pected at  first ;  her  dream  brought  home  the 
(Milt  to  him.  It  did  not  deal  with  his  ac- 
complices until  Maynard,  in  his  turn,  had 
implicat''fl  them. 

A  somewhat  similar  incident  came  before 
>  legd  tribunal  nearly  a  century  afterwards, 
•hen  two  Highlanders  were  arraigned  for 
the  murder  of  an  English  soldier  in  a  wild 
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and  solitary  mountain  district,  known  as  "the 
Spital  of  Glenshie."  In  the  course  of  the 
"  proof  for  the  Crown,"  to  use  the  phrase  of 
Scottish  law,  another  Highlander,  one  Alex- 
ander Mcpherson,  deposed  that  on  one  ni^ht 
an  apparition  appeared  to  come  to  his  bed- 
side, and  announced  itself  as  the  murdered 
soldier.  Davies,  and  described  the  precise 
spot  where  his  bones  would  be  found,  request- 
ing Mcpherson  to  search  for  and  bury  ihcm. 
He  fulfilled  but  the  first  part  of  thebehcf^t, 
whereupon  the  dream  or  apparition  came 
back,  repeated  it,  and  called  bis  murderers 
by  their  names. 

It  appears  that  with  the  strangely  stern 
common-sense  which  in  Scmhnd  exists  side 
by  side  with  the  strongest  imaginative  power, 
the  prisoners  were  acquitted  principally  on 
account  of  this  evidence,  whose  "  visionary 
nature  threw  discredit  on  the  whole  procccd- 
in<;s.  One  difTicultv  lav  in  the  possibility  of 
communication  between  the  murdered  man 
and  the  dreamer,  since  the  one  spoke  only 
English  and  the  other  nothing  but  Gaelic. 
Years  afterwards,  however,  when  both  the 
accused  men  were  flead,  their  law  agent 
admitted  confidentially  that  he  had  no  doubt 
of  their  guilt. 

Singularly  enough,  a  story  strikingly 
!  similar  in  many  of  its  details  f  vjful  its  way 
!  before  a  criminal  tribunal  in  Kni;land. 

In  the  remote  and  sequestered  Highland 
region  of  Assynt,  Sutherland,  a  rustic  wed- 
ding and  merry-making  came  off  in  the 
spring  of  1830.  At  this  festivity  there 
fifjured  an  itinerant  pcdler  named  Murdock 
Grant,  who  from  that  occasion  utterly  dis- 
appeared. A  month  afterwards,  a  farm- 
servant,  passing  a  lonely  mountain  lake, 
observed  a  dead  body  in  the  water,  and  on 
its  being  drawn  ashore,  the  features  of  the 
missing  pedler  were  recognized.  He  had 
been  robbed,  and  had  met  his  death  by 
violence.  The  sheriff  of  the  district,  a  Mr. 
Lurosden,  investigated  the  af&ir  without  any 
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result, —  in  his  searches  being  aided  by  a 
well-educated  young  roan  of  the  neighbor- 
hood, one  IlLip;h  Macleod,  ostensibly  a 
schoolmaster,  bul  thi  ii  withmit  cidijIo)  nicnt. 

One  day  the  sheriff  chancing  tu  caii  at  the 
local  post-office^  Macleod's  name,  probably 
owing  to  the  part  he  was  taking  in  these 
investigations,  came  into  the  conversation, 
and  the  pn«;tm3ster  casually  remarked  that 
he  should  not  have  thought  Macieod  was  so 
welt  off, —  he  having  recently  changed  a  ten 
pound  note  at  his  shop.  Mr.  Lumsden's 
suspicions  were  aroused  by  this,  and  on  his 
asking  Marleod  a  tew  questions  on  the 
matter,  he  proved  the  young  man  to  be  un- 
truthful Therefore  he  put  him  under  arrest, 
and  caused  his  home  to  he  searched.  But 
none  of  the  pedler's  property  !)cing  found 
there,  and  no  other  snspicious  circumstance 
transpiring,  he  was  about  to  be  released  when 
a  tailor  named  Kenneth  Fraser  came  forward 
with  the  following  extraordinary  story. 

In  his  sleep  he  declared  that  the  Macleods' 
cotta[je  was  presented  to  his  mind,  and  that 
a  voice  saitl  to  him  in  Gaelic, "  I  he  merchant's 
pack  is  lying  in  a  cairn  of  stones,  in  a  hole 
near  their  house."  The  directions  given  in 
this  dream  were  carried  out  by  the  author- 
ities ;  articles  belonrjtnp;  to  Grant  were  dis- 
covered, and  the  nuirdered  man's  stockings 
were  presently  found  in  Macleod's  possession. 
He  was  accordingly  charged  with  the  crime. 
Kenneth  Fraser  formnlated  the  evidence  of 
his  dream  with  ;;riat  hrmness  and  consist- 
ency. Macieoti  was  condemned  and  executed, 
but  not  before  making  a  full  confession  of 
his  guilt. 

Here  ai;ain.  as  in  the  case  of  Mrs.  Green- 
wood, we  may  notice  that  the  dream  is  onlv 
revcaled  after  suspicion  had  been  already 
aroused.  Fraser  was  a  boon  companion  of 
Macleod's,  and  it  has  been  suggested  that  in 
their  carousings  he  got  some  hint  of  his 
comrade's  terrihle  secret.  A  somewhat 
similar  explanation  might  serve  to  account 
for  Mcpherson's  dream  of  the  murdered 
English  soldier,  and  even  the  antique  visions 
of  Mrs.  Greenwood.   The  form  of  a  dream 


was  a  convenient  one  in  which  either  to  veil 
a  guilty  complicity,  or,  in  the  case  of  the 

Highlanders,  to  escape  that  imputation  of 
bein-;  an  "informer"  which  is  so  hateful  to 
the  Celtic  heart. 

There  is,  however,  an  equally  modem  and 
less  remote  instance  of  a  similar  sort.  In 
1828,  in  Suffolk,  Maria  Martin  was  slain  by 
her  false  lover, —  a  crime  known  in  sensational 
literature  as  "  The  Murder  in  the  Red  Barn.  " 
The  stepmother  of  the  deceased  (says  Mr. 
Chambers  in  his  "Book  of  Days")  gave 
testimony  on  the  trial  that  she  had  received 
in  a  dream  that  knowledge  of  the  situation  of 
the  body  of  the  victim  which  led  to  the 
detection  ci  the  murderer. 

The  late  .Mr.  Serjeant  Cox,  at  a  meeting  of 
tlie  Psycholuj^ical  Society  in  the  year  1876, 
narrated  a  remarkable  case  which  had  come 
within  his  own  experience  in  which  dreams 
had  played  an  important  part,  and  the  evi- 
dence for  which  he  had  himself  heard  given 
on  oath  in  open  court. 

A  murder  had  been  committed  in  Somer- 
setshire. A  farmer  had  disappeared  and  was 
not  to  be  found.  Two  different  men,  living 
in  different  villages,  some  distance  from 
where  the  farmer  had  disappeared,  both  had 
a  drcatn  upon  the  satnc  ni^ht,  and  stated  the 
particulars  to  the  local  magistrates.  They 

said  they  had  dreamed  on  that  particular 
night  that  the  body  was  lying  in  a  well  in  the 

farmyard.  No  well  was  known  to  be  there 
at  all ;  so  the  two  men  were  lau;,dicd  at.  Some 
persons,  however,  went  to  the  yard,  and 
although  there  was  no  appearance  of  a  well, 
they  at  last  found  one  under  some  manure, 

,  and  the  body  was  in  it  ;  then,  of  course,  on 
the  princi|)le  of  the  proverb,  "  He  who  hides 

,  can  tind,"  the  public  began  to  suspect  the 
two  men  themselves.  But  it  was  finally 
proved  that  the  farmer  had  been  murdered 
hv  his  own  two  nephews,  who  had  afterward 
disposeil  of  his  body  thus.    Bef  ire  these 

i dreams  the  dreamers  had  known  nothing 
about  the  well  in  the  yard.  The  nephews 
were  hanged  for  their  crime- 
One  would  ask  many  questions  anent  this 
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case,  such  as:  Were  these  two  dreamers 

conversant  with  the  locality  or  with  the 
nepht  ws  ?  Did  they  have  any  prior  knowl- 
edge of  each  other  ?  The  lawyers,  of  course, 
were  cunducting  a  criminal  case,  and  not  a 
scieottfic  inquiry.  One  cannot  help  wonder- 
ing how  much  evidence  of  this  sort  is 
tendered  to  the  detective  police,  and 
whether  it  is  always  dulv  investigated.  One 
readily    understands   that   much    of  such 

dubious  testimony  is  suppressed  at  its  very 
source,  from  fear  of  ridicule  on  the  one  hand 

or  <A  -  nspicion  on  the  other.  .  .  . 

In  May.  1812,  Mr.  Spencer  Perceval,  Prime 
Mini<jler  ot  Kngiand,  was  shut  in  the  lobby 
of  the  House  of  Commons  by  one  Bellingham. 

It  was  claimed  that  eight  day.s  before  the 
assassination,  it  was  foreseen  in  a  dream  by 
a  gentleman,  a  Mr.  Williams,  livinf;  near 
Truro,  in  Cornwall.  The  story  has  been 
often  told,  sometimes  carelessly,  sometimes 
with  added  "effects.**  We  shall  give  the 
version  of  a  gentleman  whose  father  was 
with  the  dreamer  at  the  date  of  his  dream, 
as  corrected  by  the  version  of  another  friend, 
who  frequently  heard  the  story  from  the  lips 
of  the  dreamer  himself,  when  in  advanced  age. 

Mr.  Williams,  his  brother  and  his  partner, 
were,  in  the  early  part  of  May,  181 2,  vi<?iting 
their  mines  in  the  eastern  part  of  Cornwall. 
Mr.  Williams  had  lately  sent  his  son,  Michael 
(afterward  M.  P.  for  the  county),  to  London 
to  confer  with  the  Government  respecting 
the  duty  mii  foreign  copper.  One  morning, 
Mr.  Williams,  when  driving  with  his  friends, 
remailced  that  on  the  previous  night  he  had 
had  a  singular  dream  of  being  in  the  lobby  of 


the  House  of  Commons,  and  seeing  a  tall 
man  shoot  a  short  one  in  the  lei  '   :  !e.  He 

repeated  this  dream  so  often  that  his  com- 
panions were  rather  annoyed.  When  he 
himself  told  the  story  in  after  years,  lie  added 
that  the  shot  was  fired  as  from  behind  his 
shoulder,  and  that  he  heard  an  usher  say 
that  the  murdered  man  was  Mr.  Perceval ; 
that  he  had  debated  with  his  sons  on  the 
propriety  of  his  going  to  London  and  warn- 
ing the  minister,  but  that  they  had  dissuaded 
him,  which  he  ever  afterwards  regretted. 
Ife  added  that  it  was  eight  days  before  the 
murder  that  he  had  this  dream.  His  son, 
Michael,  was  in  a  committee  room  opening 
off  the  lobby  when  the  murder  took  place, 
and  returned  straight  home,  where  his  father, 

the  momf^nt  h-^  saw  him,  exclaimed  that  he 
know  tiic  news  he  had  brought.  When  the 
old  gentleman  went  to  London,  he  sought 
for  portraits  of  the  assassin  and  his  victim, 
but  was  not  satisfied  with  the  first  he  saw  of 
the  former,  as  the  hero  of  his  dream  had 
"basket  buttons"  on  his  coat.  Presently  he 
found  a  print  in  which  this  detail  was  cor- 
rectly portrayed.  Mr.  Williams  was  generally 
considered  a  very  practical  and  unimaginative 
man. 

The  murderer,  Hellinghani.  in  his  eonles- 
sion,  owned  that  the  murder  had  been  fully 
conceived  in  his  own  mind  for  a  fortnight 
before  the  deed  was  committed  1 

Is  it  possible  that  snme  "  rapport "  was 
e'^tahhshed  between  Pellingliam  and  Mr. 
\\  liliams,  by  the  presence  of  Michael  Williams 
in  London,  and  that  the  dream  was  a  kind 
of  "  thought  transference  "  ? 


LONDON  LEGAL  LETTER. 


LoNOuN,  M.^rch  11.  1893. 

T^HE  Englbh  judiciary  contains  no  more  strongly 

marked  individuality  than  that  of  Mr,  (.'om- 
niissiODcr  K<'rr.  n  ho  j in^ides  in  the  City  of  London 
Court.  The  court  in  question  is  only  a  "  county  " 
^itibtit  ftoqi^  thedmimstancesorbeing  situate  in 
die  metiDpolts,  and  being  the  scene  of  an  immense' 
»5 


amotuit  of  htigation,  and  more  especially  as  the 
judgment'^seat  of  Judge  Kerr,  it  enjoys  a  great  fame. 
He  is  a  Scotchman,  with  the  defects  and  virtues 
of  his  nee  :  cxJr.Tordinary  acumen.  legal  insight, 
knowledge  t)f  iulu,  force  of  character  tnokc  him  a 
model  judge,  and  suitors  love  his  rapid  and  sen- 
sible methods  of  dealing  with  the  cause  list,  al- 
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though  the  argumentative  advocate  has  frequent 
occasion  to  dc|jIorc  the-  ('omniis<;ioner's  refusal  to 
listen  to  the  exposition  of  his  laborious  if  tucsoiue 
researches.  But  determination  to  walk  by  the 
light  of  his  own  understanding,  sometimes  yclept 
obstniacy,  is  equally  a  rhar:irteristi(  of  our  'y.u\'2,<.'  ; 
and  this  feature  of  his  judicial  career  has  brought 
him  into  a  now  almost  historic  conflict  with  the 
Lord  Chief-Justice,  Lord  Coleridge.  This  con- 
troversy tiirns  on  the  question  of  the  ol)lig;ition  of 
a  county  court  judge  to  take  notes  of  the  cases 
tried  before  him.  When  there  is  an  appeal  to  a 
divisional  court  of  the  high  court,  the  notes  of  the 
judge  Ix'low  nre  invnria!)ly  .iskcrl  for.  Now.  it  Inn 
on  many  occasions  happened  that  when  I>ord 
Coleridge  came  to  hear  appeals  from  tfr.  Com- 
QMasioner  Kerr,  no  such  official  record  of  the  pro 
ceedings  was  forthcoming,  the  explanation  being 
that  the  (.Jommissioncr  stoutly  declined  to  take 
notes  of  his  cases,  on  the  ground  that  he  was  un- 
der no  legal  obligation  to  do  so,  and  that  owing  to 
the  mass  of  business  dis|x>sed  of  in  hi-,  rotirt.  it  was 
a  course  practically  impossil^lc.  After  a  long  t:on 
troversy  between  Lord  Coleridge  and  the  Com* 
missioner,  the  matter  was  finally  submitted  to  judi- 
cial derision,  with  the  result  that  Judge  Kerr  scored 
a  victory,  i  iie  court  held  that  there  was  no  legal 
duty  on  his  part  to  take  a  note  of  the  proceedings 
unless  so  required  by  a  party  to  the  action.  After 
slumbering  for  .i  time  the  question  has  again  been 
actively  canvassed,  not  only  in  legal  circles,  but 
in  the  press ;  the  ^Standard"  stron^y recommend* 
ing  the  judgi-  to  follow  the  sensililo  custom  of  his 
county  court  brethren  rather  than  insist  on  his 
strict  rights.  The  Commissioner  has  replied  to 
his  critics  by  applying  to  the  corporation  for  the 
appointment  of  an  official  shorthand  writer  to  take 
notes  of  every  appealable  case  tried  in  his  court. 
The  application  should  certainly  be  granted,  and 
raises  the  question  whether  official  shorthand  writ- 
ers should  not  be  ittnc  hcd  tn  every  court  of  jus- 
tice. With  us  Ibis  practice  is  only  known  in  the 
Divorce  Court,  where  it  has  been  in  force  with  most 
excellent  results  for  many  years ;  but  its  extension 
to  every  court  has  been  recommended  by  eminent 
judges,  and  is  approved  by  most  lawyers. 

A  movement  is  on  foot  to  establish  a  club  for 
the  exclusive  use  of  members  of  the  Inner  and 
Middle  Temple,  either  within  the  precincts  or  in  the 
immediate  vicinity.  This  obvious  requirement  lias 
during  recent  years  been  partially  met  by  the  Com- 


mon Rooms  which  the  authorities  of  the  Inns  of 
Court  provi(lc  for  the  use  of  !)arriilL*r>  and  students  ; 
but  the  Coiiiuioii  Rooms,  how  ever  admirable  in  their 
way,  scarcely  .suppl)  the  place  of  a  regular  club. 
For  one  thing,  they  are  controlled  to  a  large  ex- 
tent hy  the  !>enchers,  not  by  those  who  use  tl-.cm  : 
and  then  they  close  at  too  early  an  hour,  and  on 
certain  public  holidays  do  not  open  their  doors  at 
all.  I'he  masters  of  the  bench  are  not  too  favorably 

disposed  towards  the  new  scheme,  as  they  see  it 
would  seriously  affect  the  prosperity  of  the  Comrnon 
Rooms, 

Snce  Professor  Bryce,  whose  book  on  their  Con- 
stitution Americans  know  well.  gaine«l  cabinet 
rank  as  Chancellor  of  the  Duchy  of  i>ancaster, 
he  has  found  his  political  duties  too  muhifarioos 

for  the  disc  harge  of  the  finctions  of  his  chair  at 

Oxford.  He  has  been  a  gr^'at  figure  as  ;t  Univer- 
sity professor,  and  attracted  much  larger  audiences 
than  most  professorial  lecturen  in  our  old  seats  of 
learning  generally  succee<l  in  doing.  There  will 
be  many  eyes  set  on  the  reversion  to  the  professor- 
ship ;  among  possible  successors  are  Mr.  Posle,  the 
editor  of  **  Gaius ; "  Mr.  Sandars  and  Mr.  Moyle, 
both  famed  for  their  editions  of  Justinian  ;  and 
Dr.  Krwin  nnielx-r.  of  Munich,  who  has  for  some 
time  past  filled  the  post  of  deputy  jjrofessor.  I 
should  not  be  much  surprised,  however,  if  the  ap- 
pomtnu  ni  «orc  conferred  on  Mr.  Thomas  Raleigh, 
Fellow  ol  All  Souls  and  Vinerian  Reader  of  Law 
in  the  liiuversiiy  of  Oxford,  one  of  the  most  dis- 
tinguished scholars  of  his  day  and  a  constitutional 
jurist  of  the  highest  eminence.  Mr.  Raleigh  is  a 
man,  moreover,  with  political  ambiticms  ;  and  his 
friends  are  extremely  anxious  to  see  him  in  Parlia- 
ment, where  it  is  anticipated  he  wouM  occupy  a 
conspicuous  place. 

I  alliuled  some  time  ago  to  the  new  career  on 
which  the  "  Law  Journal "  had  entered  under  the 
new  proprietorship  Mr.  A.  Wood  Renton,  whom 
your  readers  know  as  a  not  infrf(|iK  iit  (  oi)trIl)ntor 
to  your  pages,  has  just  l>een  ai)j>ointed  ctlilor.  Mr. 
Renton  was  the  most  distinguished  legal  graduate 
of  his  day  at  Edinburgh,  and  held  the  much 
coveted  distinction  of  the  Bacon  Scholarship  at 
Gray's  Inn  The  proprietors  of  law  magazines  in 
London  rather  like  the  editorial  chair  to  be  filled 
hy  a  practising  barrister,  as  the  journal  is  thus  kept 
thorou<;hly  in  touch  with  the  every-day  life  of  the 
profession. 
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BY  IRVING  BROWNE. 


CURRENT  TOPICS. 

Pat  won  Tauc. — There  is  a  common  impieuion 

that  lawyers  are  paid  more  for  talk  than  any  mlK-r 
class  of  men.  There  is  however  one  class  that  seern.s 
to  crowd  them  hard,  if  the  following,  from  the  "  Buf- 
blo  Courier,"  is  to  be  relied  on:  — 

'"It  i?  hctter  til  1y  at  the  head  of  a  rommimplacc calling 
than  .it  the  laii  ot  a  distinguished  one.  A  tiptop  auctioneer, 
for  instance.  Ins «  good  deal  better  hold  on  success  than  a 
hnrfiade  lawyer  or  doctor.  It  b  said  that  an  East  Buffalo 
r,  who  lately  broke  the  record  by  selling  345 
kin  one  day  from  one  anriioii  hlork.  rict  ives  $';.yx) 
a  jciribr  two  days' work  in  each  week  at  East  Buffalo 
TUtbtljoa  week,  or  $75  a  day.  The  same  roan  receives 
SVDOoa  year  for  two  days'  work  each  week  in  Philadel- 
phia; and  because  he  can't  sUnd  anv  more  travel  he  has 
tcfuHcr!  JS.ooo  .1  yc.ir  tn  add  to  liis  lal>i)rs  one  (lay  in  the 
vtek  at  Chicago.  Thursdays  he  has  to  himself;  and  on 
that  dajr  he  nm  a  bone  auction  of  his  own  in  Richmond. 
Vi.  He  seems  to  be  a  type  of  the  busy  and  s\i<  ccssful 
■un.  How  many  Buffalo  doctors  and  lawycis  aie  doing 
atmH?" 

We  should  incline  to  answer  the  concludinf;  qoes- 

t»on  with  "  Not  one."  Hut  it  must  he  conceded  that 
aa  auctioneer  does  more  talking  in  two  days  than  a 
Iswyer  in  six;  even  allowing  the  latter  to  be  a  hnr- 
ricane  talker."  as  another  Buffalo  newspaper  recently 
VC7  incorrectly  described  Rosooe  Conkling.  That 
distingaished  orator  was  very  detiberate  In  his  utter- 
ance, ninety  words  a  minute,  we  believe  .Almost 
any  nun  can  get  a  reputation  for  wisdom  if  lie  will 
oaly  talk  slowly  or  infrequently.  Poe  said  that  the 
popular  notion  that  the  owt  is  wiser  than  the  parrot 
is  an  error. 


CiRious  LKGisr.ATioN. —Bulletin  number  three 
of  the  New  York  Sute  Library,  concerning  the  Leg- 
ishtion  of  1892.  win  he  found  timely  and  useful. 
There  are  m  iny  curious  and  sujjjjestive  things  in  it, 
^or  example,  it  would  be  interestinj;  to  know  the 
"^wn  of  the  New  York  act  exempting  bicycles  and 
*'*Jfdes  f rom  the  operation  of  the  act  requiring  con- 
"•cts  ligr  sale  of  perMonal  property  on  credit  to  be 
fl««l  in  town  clerk's  ofRce^.  Why  not  pianos  as  well  ? 
\'Tmnnt  se  -ms  to  ti  ivt-  '  let  up  '  a  little  in  cases  of 
conviction  under  the  prohibitory  liquor-law,  by  limit- 


ing the  sentence  to  lhr,-e  vtan  '  Prolnblv  tliis  came 
through  .Mr.  Justice  Field's  strong  protest  in  the 
case  in  the  United  States  Supreme  Court.  A 
humane  law  of  the  same  State  is  that  prohihilinj; 
barbed-wire  fences  around  schoolhouses.  Let  the 
small  boy  take  green  apples,  and  pumpkins  for  jack- 
O'-tantems  without  hindrance.  Tiiey  could  not  do  it 
in  Maryland;  for  that  State  p.issed  an  act  List  year 
making  it  larceny  to  take  melons  from  vines,  fruits 
from  vines,  and  xeuet.iMes  from  soil,  the  other  con- 
ditions existing.  This  is  probably  aimed  at  the  noc- 
turnal and  predatory  Ethiop  That  is  a  good  law  of 
this  State  forliid  I'nj;;  that  anv  child  under  sixteen, 
under  a  criminal  charge,  shall  be  confined  with  adults. 
In  Ohio  sheriffs  are  permitted  to  ride  with  their 
prisoners  on  frrii^ht-iralns  I.onis'ini  provides  ar 
tiiicial  limbs  for  maimed  Confederate  soldiers  Geor- 
gia lets  them  peddle  without  license  when  indigent ; 
and  Mississippi  jjivcs  pensions  to  them,  their  widows, 
and  their  colored  servants.  This  exhibits  much  more 
piety  than  seems  to  be  prevalent  in  Rhode  Island, 

where  It  h  is  been  found  necessary  to  rienounre  pen- 
alties for  removing  tlags  or  markers  from  graves  of 
soldiers.  Geoi^a  properly  lets  the  inmates  of  insane 
asylums  correspond  without  imsnrship  In  <",cor;;ia 
we  read  of  chain-gangs  and  whipping- posts,  but 
black  and  white  most  not  be  chained  or  confined  to- 
gether. In  New  York  people  arc  forbidden  to 
descend  from  baUooos  by  parachute  or  trapeze 
Here  is  a  dangerous  symptom  of  Anglomania,  —  in 
.Massachusetts  F.n^lish  bloodhounds  are  exempted 
from  the  act  prohibiting  the  keeping  of  bloodhounds. 
Barmaids  are  prohibited  in  New  York. 


The  Critic. —"The  Critic"  is  easily  the  first 
anthorhy  in  this  country  among  joum.ds  wholly  de- 
voted to  literature.  The  book  notices  in  "  The  Na- 
tion" are  generally  excellent:  but  "The  Critic" 

surveys  the  whole  field,  and  has  no  other  intt  rests 
Its  criticisms  are  marked  by  breadth  and  humanity, 
and  the  author  will  never  feel  that  he  is  the  victim  of 
malice  or  jealousw  or  a  small  desire  to  show  ofT  the 
critic's  "  smartness."  Such  a  journal  deserves  suc- 
cess, and  we  believe  this  journal  has  obtained  It  in  a 
large  f:(  .;ree.  It  )»:ives  us  pleasure  to  learn  that  the 
ownership  of  it  lias  been  acquired  by  Mr.  J.  B.  Gilder, 
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its  accomplishrcJ  L<lit  ir.  ''The  Ciitii;"  will  f>e  an  ■ 
instructive  aad  entertiuniag  coin|Maion  to  lawyers  who  1 
care  for  books  that  are  not  bound  in  sheep,  and  we 

believe  there  arc  many  such  I.iw  vers,    "  Th©  Critic" 
is  to  be  somewhat  illustrated  in  future. 


Degrading  Officks.  —  Mr.  William  Morris,  of 
England,  poet,  manufacturer  of  «all-papcrs,  and  so- 
cialist, says  that  the  offices  of  Judge  and  l»rinic  Min 
ister  are  "degrading."  Mr.  .Morris  i»  a  singular 
compound  of  culture  and  combativeness.  His  poetry 
and  papers  are  very  different  from  his  |K>litica.  He 
write.s  beautiful  smooth  verses  of  the  Chaucerian 
.spirit,  and  he  makes  the  sweetest  wall-papers  and 
stuHs,  but  his  poii  tics  are  extremely  levelling  and  ultra- 
democratic,  not  to  say  ferocious.  We  believe  he  re- 
gards property  as  a  crime.  We  hope  he  systemati- 
cally gives  away  the  profits  of  his  manufactures  in 
verset  papers*  and  «ttii[s.  Perhaps  be  doe*.  We  do 
not  know.  But  to  be  consistent  be  ought  to  do  so. 
If  he  were  not  so  good  a  poet  ax  he  is,  we  should  be 
apt  to  agree  that  property  derived  from  poetry  is  a 
crime.  That  \%  tiie  spirit  tn  which  we  regard  nrach 
of  Swinburne  and  IJrowning,  and  all  of  Ella  Wheeler 
Wilcox,  and  in  which  we  rej^ard  the  compensation 
which  we  receive  from  this  macaxine  for  our  iegai 
verses;  and  so  we  regularly  devote  it  to  a  certain 
charitable  object,  which  said  charily  tiegins  at  home. 
It  is  not  our  province  to  defend  Prime  Ministers. 
But  wc  do  not  see  l>ow  Mr.  Morns  can  seriously  re- 
gard the  judicial  office  as  degrading.  We  have  always 
had  an  impression  that  it  Is  an  elevating  and  enno- 
bling office,  and  that  a  good  judge  —  and  most  judges 
are  good  — is  the  nearest  approach  to  divinity.  liut 
we  begin  to  feel  timorous  of  our  opinion.  We  really 
should  like  to  know  the  basis  of  .Mr.  Morris's  belief. 
Foets  are  such  practical  and  worldly-wise  persons 
that  he'  must  have  some  reason  for  it,  satisfactory  to 
himself  at  least;  and  he  owes  it  lo  the  leg.il  profes- 
sion to  expound  itt  so  that  if  it  is  sound  they  may 
shun  the  bench. 

Ckisoi.isk  — Tlie  liill  prii;)oscd  in  the  .\ew  York 
Legislature  prohibiting  the  wearing  of  crinoUne  or 
hoop-skirts  has  been  referred  to  the  committee  on 
commerce  and  navigation.  sfi  iulJ  liavc  preferred 

a  reference  to  the  committee  on  grievances,  but  the 
laughter  and  ridicule  with  which  the  threatened 
fashion  is  hailed,  and  the  protests  of  the  fair  victims 
themselves,  will  not  postpone  the  dreaded  day.  They 
will  all  rash  to  the  dressmakers  to  be  converted  into 
gir. -1  so.  ill  .1^  t!n-  tvilii-'  is  ;s--.iriF  Why  is  it  that 
women  are  so  eager  to  deform  themselves  ?  They 
are  never  willing  to  allow  an  approach  to  Nature's 
fair  proportions,  but  arc  :\lwav>i  luimi)infr  ■  r  iii''it  n:j 
themselves.    If  Nature  had  inflicted  on  tiicir  bodies 


permanently  the  deformitit  s  which  they  assume  in 
dress  at  the  dicutes  of  fashion,  they  would  submit  to 
the  most  painful  surgical  operations,  without  anaes- 
tliotics.  to  lie  ri(!  of  tlicm.  Ini.ij^me  ;i  hump  nn  the 
body  like  a  bustle,  or  hump^  on  the  shoulders  such  as 
are  now  in  vogue  in  dress !  And  now  the  poor  crea- 
ture; must  look  like  b.^llaons  or  ht  out  of  the  style 
Probably  with  crinoline  will  come  in  its  ancient  ac- 
companiment of  the  *'  waterfall."  a  sort  of  rat's  nest 
of  f.ilse  h.tir  .It  the  hnrk  of  the  head.  Tlien-  is  (.n<- 
way,  and  only  one,  in  which  the  men  can  defeat  this 
aeronautic  movement,  —  let  them  refuse  to  pay  for 
more  th.iu  say  twenty  yards  of  t11ateri.1l  fm  a  gown, 
and  let  the  courts  pronounce  any  excess  above  that 
quantity  not  a  necessary.  (We  know  what  we  are 
talkini;  aliout.  we  paid  for  thirty-si.v  \ards  once  ') 
Old  Abingcr  said,  "  L.et  the  wedding-dresses  be 
strack  off !  '*  So  let  our  conrt&  say,  **  No  crinoline' ! 

,Ancl  let  the  men  refuse  to  i;et  uo  and  give  their  scats  to 
women  in  the  cars  if  they  wear  the  accursed  thing. 
We  have  tlunif^ht  about  making  it  a  cause  for  divorce, 
but  w  e  reserve  that  for  a  !a.st  re.sort.  There  is  a  i  ase 
on  record  where  a  husband  got  a  divorce  because  his 
wife  struck  hfm  with  her  bustle !  It  is  said  that  Ben 
Franklin  wrote  a  tract  entitled  "  Hooped  ll'roaf s 
Arraigned  and  Condemned  by  the  Sight  of  Nature 
and  the  Law  ol  God.'* 


Si{AFTi:sBt;RY.  —  One  of  the  most  Interesting  re- 
cent biographical  sketches  is  that  of  the  Earl  of 
Shaftesbury,  author  of  the  writ  of  kabtas  eorpuSy  by 
Hon.  Alexander  Martin,  in  the  current  namber  of 
the  -  Michigan  Law  Journal."  The  most  that  the 
young  lawyer  ever  hears  of  this  daring  and  indomit- 
able man  is  Dryden*s  satirical  tines  on  him  in  **  Ab- 
salom and  Achitopcl."  fie  was  not  a  very  admirable 
character  HOT  much  of  a  lord  chancellor,  but  the 
Anglo-.S^xon  people  owe  him  a  great  debt  ol  gmti- 
tuile  for  drafting  and  c.irrying  through  this  measure. 
Mr.  Martin  relates  the  following  incident :  — 

"  It  is  more  than  traditionary  that  the  third  reading  in 
the  hou.Hc  of  loid'*  was  carried  l>v  a  mistake  in  the  tatly. 
Hishop  Kurnet,  who  is  a  p;)rltal  historian  of  Shaffcsbiiry'* 
life,  uys :  '  Lords  Grey  and  Norns  were  named  to  be 
tellers.  Lord  Norris,  being  a  man  subject  to  vapors,  wis 
not  at  all  times  attentive  towh:i^  h  •  «  :ii  d  -ir.,'  So,  averv 
fat  lord  coining  in,  Lord  tircy  i.iiiiiittM  !>iiii  lor  (cn,  as  a 
jest  at  first:  but  seeing  Lord  Norris  had  not  observed  it, 
he  went  on  with  his  misreckoning  of  ten ;  so  it  wss  re- 
ported to  the  house,  and  declared  that  they  who  were  for 
the  bill  were  the  m.ijonty,  lhoii«;h  it  indeed  wciil  on  the 
other  side.'  After  the  majority  in  its  favor  had  been 
announced  from  the  chancetior's  seat,  Shaftcshmy  ,  per- 
ceiviii|{  a  commotion  among  the  opponents  of  it,  as  from 
a  surprise  .it  the  result,  immedi.itely  took  the  floor,  and 
spoke  on  sonif  other  matter  f)  I  ii'  n!'  ,iii  hmir,  r. ph.  Rul- 
ing With  a  motion  relating  tu  the  matter  uf  which  he  bad 
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been  ipeilung  During  his  speech  manv  members  entered 
and  left  the  house,  so  that  the  divisim  if  c«Ued  for  again 
could  not  ha^e  been  taken    A  division  was  taken  then  as 

at  the  present  time,  by  all  the  votci^  rciinn;;  :inil  tomiii;; 
back  throogh  two  doors  — and  nut  by  aye^i  and  nays,  as  in 
Amertean  assetnUies.  The  htU  as  thus  passed  by  the 
lords  w.i*  hurrit  i!  d  >\vn  to  the  house  of  cummons,  for 
agrccmetit  to  tht  ^UKiuliuciits  The  tonlerence  between 
the  houses  wa*  nianaged  with  w)  much  address  by  Shaftes- 
bury, that  all  objections  to  the  amendments  were  waived 
by  the  Cdounnm.  and  the  bill  reported  hack  to  the  lords 
ai  perfected.  Soon  after  the  king  came  in.  t.ikini;  hissrat 
on  the  throne,  and,  the  bill  being  read  by  its  title  a.-*  iiaviiif; 
passed  both  hi)uscs.  he  assented  to  it,  and  it  became  an 
enduring  charter  (or  the  reiief  of  prisoners  aitd  captives." 


Ft.fTL'RF.s.  —  We  have  never  entertained  a  friendly 
feeling  for  contracts  lof  the  purchase  and  sale  of 
*•  futures;  '  but  Justice  Hlandford,  of  Georgia,  paints 
them  in  vivid  terms  of  reprobation.  He  says  of  them 
that  "  this  ferocious  beast  has  been  allowed  to  stalk 
about  in  open  mid-day,  with  gilded  signs  and  flaming 
arfvcrtiscments,  to  lure  unhappy  victims  to  Its  em- 
brace of  death  and  destruction."  This  is  indeed  a 
terrible  picture  ol  an  advertising  anltoal. 


Spurs  pox  Judges. — One  of  our  London  le|;al 
CKhanges  remarks :  — 

What  allegory  is  contained  in  the  presentation  by  the 
trj(lr>nien  of  Walsall  to  Uarun  Pollock  and  Mr  Justice 
Hawkins  of  a  pair  of  silver  spurs  apiece?  —  sterling  silver, 
beanng  the  names  of  the  learned  judges  ?  Spurs  indicate 
an  mwilling  horse,  and  the  necessity  for  more  speed.  But 
W  can  tV.;it  .11  p!y  li>  litr  M.iie^tv's  judges?  We  fall  tO 
ajiprecijte  the  hnino!  oi  tlic  latidciu  " 

We  have  do  information  as  to  Baron  Pollock,  but 
.  the  i^ft  was  certainly  appropriate  as  to  Mr.  Justice 
H.iwkm.s.  for  he  is  well  known  to  be  a  lover  ot  horse- 
racing    Perhaps  there  was  a  hint  in  the  gifts  that 
the  doaees  ought  to  ride  their  circuits  more. 


RBAOmC   OPIXtOKS  FROM  THB  BENCTI .  —  Th« 

pr.ictice  of  reading  (ipiiiinn^  from  the  bench  still  ob- 
uins  in  New  Jersey.  .So  do  some  other  foolish 
tMngs.  such  as  having  an  ultimate  court  of  fourteen, 
anil  o(  having  four  of  these  pt  rsrtns  who  do  not  know 
»ny  law.  The  "New  jersey  Law  Journal,'  while 
tegardinji^  the  practice  as  *' somewhat  o(  a  bore," 
*ti-ms  to  rr;;.ir(i  •  n- kIihl;  <i,iv  "  as  a  convenient  o}> 
ponuntty  for  the  lawyers  to  .issemble  and  have  a  ^oo<l 
In  commenting  on  this  the  New  York  Law 
Journ.vl"  asserts  tint  the  pr.irtirr  "  still  survives  in 
tlte  baprcme  Coui  I  of  the  United  States."  Unless 
*v  have  been  mi.<(informcd.  it  was  discontinued  there 
*<^ral  yrars  ago,  save  in  cases  of  exceptional  im- 


portance. The  New  Yorker  however  very  aptly 
suggests :  — 

'■■  If  .1  rft;:ir<l  for  ir.ic'itiiin  .iiid  |it<  >  must  still  be 

humored,  we  would  suggest  that  there  be  procured  for 
every  court  where  this  usage  still  obtains  a  composttloft 
portrait  tA  eminent  members  of  the  bar.  which,  after  busi- 
ness hours  or  on  holidays,  tni^lit  ttc  adjusted  for  pano- 
ramic view  frtmt  the  bench.  Then,  if  the  artist  of  the  Kden 
Muscc  would  prepare  lifelike  images  of  the  judges  to  »il 
in  the  accustomed  seats  of  their  orifdnals,  and  a  ventrito. 
quist  wcif  cng.igiil  in  iinkc  t  .u  li  j  ifjgc'.s  opinion  seem  to 
issue  ti  uiu  his  own  mouth,  sentmtciit  could  be  conserved 
by  machinery,  and  much  valuable  time  s.ivcd.  'Reading 
Day  *  is  a  lingering  institution  of  a  time  when  ceteuiony 
was  made  much  more  of  than  at  present,  and  when  the 
\<>lumi'  "I  1>cj-.1:u,ss  was  (;>  iiii  i  j.irali^  <.  U  ^tii.ill.  The 

universal  complaint  from  all  court.s  of  importance  to-day 
is  that  the  calendar  is  overcrowded,  and  that  the  judges 
are  preaaed  for  time  to  dispose  of  their  woik.  What  a 
vicioos  squandering  of  the  public  time  it  therefore  Kcnv. 
to  devote  a  substantial  portion  of  a  day  each  week  to  the 
oral  delivery  of  opinions,  which  are  immediately  placed 
on  file  and  made  accessible  to  the  parties  principally  inter* 
csrcd.  ns  well  .IS  the  bar  in  general !  Chief  Judge  San- 
furd  K.  (.Church,  whose  sterling  common-sense  made  him 
a  valuable  —  almost  a  great — judicial  officer,  is  said  to 
have  once  remarked  to  a  lawyer,  who  was  reading  his 
printed  |>otnts.  in  lieu  of  an  oral  aigument,  to  the  Court 
of  Appeals,  that  all  the  members  of  the  court  t  i  uld  n  iJ. 
and  that  if  the  gcntk-m.tn  had  nothing  to  .say,  uuisiUt  uf 
what  he  had  already  printed,  he  had  better  submit  the  con 
troversy  forthwith  A  substantially  similar  remark  might, 
with  great  point,  be  addressed  from  the  bar  to  the  bench 
of  .1  iijurt  th.it  pctsists  in  orally  rculiiit  opini  Kis.  for 
no  better  reason  than  that  such  has  always  been  the 
rule." 

We  flatter  ourselves  that  for  once  we  can  improve 

on  the  New  Yorker's  suguestion.  Let  each  judge, 
instead  of  writing,  spout  his  opinions  into  a  phono- 
gr,ijj!i,  and  let  them  be  ground  out  to  those  who  de- 
sire to  listen,  thus  savin;;  the  judges  a  day  in  whidl 
to  do  some  sensible  work. 


Cats  in  Law.  -"Our  Animal  Friends"  is  a. 
monthly  publication  at  Boston  In  the  interest  of  dumb 
animals.  Its  matter  is  usually  judicious  as  well  as 
humane,  but  occasionally,  it  seems  to  us,  it  overdoes 
the  sentimental.  For  example,  from  the  last  number 
we  extract  the  following:— 

" '  A  cat  h.is  fallen  down  a  chimncv  from  the  roof  to  the 
first  story  of  a  tenement  house  on  Eatt  36tb  Street,  and 
the  housekeeper  refuses  to  let  any  one  get  it  out,'  said  a 
little  ciil  to  President  Haines,  just  as  he  w-i<5  Iravinghcad- 
qu.tittrs  for  the  nij;hl.  'We'll  see  about  iii.it  at  once,' 
'  rc]>lic(l  the  President  Officer  Lambert  was  instructed  to 
go  and  have  the  imprisoned  animal '  released  immediately,' 
and  to  arrest  the  housekeeper  or  any  one  else  who  might 
obstruct  or  interfere  with  him.  The  plaintive  mewing  oT 
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tliL-  L.it         plainly  licard  tliroin;li  ihr  brick  wall  of  the 
bedroom  on  the  tirst  Hoor.    '  1  tuund  it  necessary,  in  order  ' 
to  secure  the  release  of  the  animal,'  said  the  officer  in  his 
report  of  the  case,  '  to  break  down  about  five  feet  of  the 
masonry,  and  so  informed  the  janitor  and  asked  his  a.«sist- 
ancc.    This  he  rcfosed,  and  protested  against  mv  breaking 
througli  the  wall.*   '  The  cat  must  be  felea*cd  at  all  hu- 
anb.*  was  the  officer's  reply,  and  obtaining  a  hammer  and 
chisel,  hf  ''ct  ta  wnrk     After  some  time  an  opening;  wa«i 
•   made,  bnt  kitty  could  not  be  seen  or  heard.    No  ainuuiu 
«f  coaxing  COidd  induce  her  to  respond,  and  the  rescuers 
were  attout  to  give  op  tlie  tasit  wlien  passy%  little  mutiress 
called  her  pet  by  name   Prom  out  of  the  depth  of  the  , 
il.irk  hole  i.imc  .i  j)l.ui'.t[\ e  iiR-w  in  answer  to  the  familiar  j 
vuicc,  And  itter  a  liUie  more  persuasion  on  the  part  ut  (he  I 
little  girl,  pussy  made  up  her  mind  it  was  all  right  lint 
ahe  had  got  (atteaed  between  two  brick  partitions  in  the  | 
chimney,  and  it  ms  impossible  fer  her  to  extricate  herself 
witinnit  a'-^i■^! ani.f     She  wa'*  tiiiaiiv  n  s<.;io(l,  aiKl  )>l.iced 
in  ber  little  mistress's  arras,  who,  with  tears  streaming 
down  ber  checka,  thanked  the  officer  fer  saving  ber  pet 
from  a  cruel  death.    The  belligerent  janitor  was  taught  .1 
lesson  he  will  not  forget;  vi£^  that  a  cat  is  as  much  under 

the  protection  of  the  laws  of  the  Stale  and  the  aociety  u 
a  human  being." 

This  is  bnd  law  .uu!  sfntinu'iital  noiiscn'^e.    If  ;i 
cat  trespasses  on  our  premises,  we  do  not  believe  i 
that  any  person  in  the  hotnane  business  has  any 

legal  right  to  tear  our  prc-misfN  to  pieces  (o  ri'Ic.isi-  it, 
and  thus  put  us  to  expense  and  trouble.  It  certainly 
is  silly  to  say  that  **  a  cat  la  as  much  under  the  pro- 
tection of  llie  taws  of  tlu-  St.iti-  am!  the  sncRty  as  a 
human  being."  '*Ye  are  of  more  value  than  many 
apsnrowB,**  said  Christ  to  his  disciples.  If  a  cat 
screeches  nishtly  on  our  roof  or  (nir  h  u  k  fence, 
may  lawfully  kill  it.  We  could  not  lawfully  go  so  far 
toward  a  hnnMA  being. 


Coats  of  Arms.  —  In  the  March  "Century,"  in 
an  article  on  Westminister  Abbey,  are  quoted  .some 
words  spoken  by  Archdeacon  l-arr.ir  in  hi.s  sermon 
at  the  memorial  service  in  honor  of  General  Grant  in 
188$.  The  writer  says :  "  He  cited  the  declaration  of 
a  preceding  President  who  had  avowed  that  hi.s  coat«  I 
of  arms  should  be  'a  pair  of  shirt-sleeves,'  as  an  I 
answer  showing  ' noble  sense  of  the  dignity  of  ' 
labor,  a  no)>le  .superiority  to  the  vanities  of  feudalism.  I 
a  strong  conviction  th.it  men  are  to  be  honored  simply  ' 
as  men, and  not  for  the  prizes  of  birth  and  accident ' '' 
If  the  good  churchman  h.id  known  or  recalled  the  oc- 
casion of  that  President's  s.iyin'.',  he  miglu  have  hesi- 
tated about  pronouncing  such  an  eulogy  upon  it.  The  , 
s;iyit>g  w.is  by  President  Pierce  in  reference  to  his 
grandfather's  shirt  sleeves,  and  they  did  stand  for  a  i 
good  deal  of  labor,  namely,  the  whipping  of  the  Brit- 
ish at  Hunker  Hill,  which  was  the  occasion  to  whicb 
the  President  alluded. 


NOTB8  OP  CASB& 

Libel— ••  bucKSNtrr."  Uuckstaflf  v.  Viall.  Su- 
preme Court  of  Wisconsin,  54  N.  W.  Rep.  111,  is  a 
case  to  make  Dickens'  ylin^t  l.iugli,  and  shows  how 
powerful  literaturt-  is  even  alter  the  writer  is  dust. 
It  was  held  that  a  newspaper  article  alluding  to  the 
pi  lintitf.  Buckstafi^as  "  fiucksniff"  islibellous.  Tiie 

court  say  :  — 

"  I.  '1  hr  name  iti,cll  i&  libcUoub.  It  is  a  nickname  which 
is  a  name  of  reproach,  and  an  opprobrious  appellation,  and 
is  in  the  similitude  of  '  Tecksniff.'  one  of  the  familiar  and 
most  contemptible  characters  in  Dickens,  and  readily  sug. 
^c?,ls  lhj.1  name  tt)  ll:e  reach  r,  aiul  it  is  rciu-.\tcil  several 
times.  It  is  used  10  excite  ridicule  and  contemptuous  de- 
rision. He  is  called  *  Senator  Bucksniir*  to  more  dearly 
show  it  was  meant  for  the  plaintiff.  The  article  is  of  and 
concerning  the  plaintiff  as  Senator  of  Winnebago  County. 
He  is  also  called  '  His  Majesty,  liucksnid,' '  A  legislatixe 
god,' '  Dearly  beloved  Bucksniff,' '  Divine  !>cnator,* '  Mighty 
lieing.'  '  Oinnfpotence.'    These  appellations  may  tnean 

that  he  is  vain,  self-ctmceited,  pmiipous,  self  .icgr.imli/ing, 
and  assumes  a  (ie^pntic  and  );'HiUke  cbaractei  abu^c  his 
constituents  and  all  oilier  nun,  and  has  to  be  prayed  to 
and  bcsecched  for  legislative  favoiS!  or  it  may  be.  and 
probably  is,  ironical,  which  is  a  kind  of  ridicule  whtch 
expresses  a  fault  and  .inpHrent  .is>ent.  1>ut  nieai-.inf;  the 
opposite,  —  that  is,  that  he  is  not  the  greatest,  but  the 
smallest  and  meanest ;  or  sarcastical  or  satirical,  indicat- 
ing scorn,  contempt,  a  taunt  or  a  gibe.    These  very  weirds 
and  phrases  are  |>er  sc  libellous     '  That  which  is  written 
or  printet)  and  pidilished,  laleulated  to  injure  the  charac- 
ter of  another,  by  bringing  him  into  ridicule  or  contempt.' 
or  <  tends  to  prejudice  bin  fci  bis  offiee,'  is  Mbelloas  per  ae^ 
by  all  the  authorttirs.    The  address  to  the  plaintiff  as  '  O, 
dearly-beloved  iiucksniff,'  is  ironical  and  contemptuous, 
meaning  the  opi>osite,  —  hated,  despised  Bucksniff.  The 
phrases,  *(>cautiful  senatorial  god,'  'and  look  with  thy 
mighty  right  e)^  alone.'  are  explained  by  a  cotloqaiom, 
not  by  an  iiiiiuenrlii,  .v  c1aimi\l  h\  ttie  learned  e(>ijr,>c  l  af 
the  appellant    '  An  innuendo  is  to  detiiie  the  detamatory 
meaning  which  the  plaintiff  seis  on  the  words,  and  show 
how  they  came  to  have  that  defamatory  tneanlng,aiid  how 
they  relate  to  the  plaintiff.*  A  colloquium !s  the sutement 
i>t  extraiK'ui-  tacts  and  circumstances  netessary  U>  fully 
understand  the  defendant's  words.    The  complaint  states 
that  these  words  were  spoken  *to  sneer  at  and  ridicule 
the  deformity  of  the  plaintiff,  caused  by  a  partial  paralysis 
of  one  side  of  his  face  and  bo<ly  '    The  learned  counsel  of 
the  appellant  contends  that  they  have  no  such  meaning. 
Hut  that  IS  a  question  for  the  jury,  on  the  proof  of  the 
f  acts  stated  It  is  difficult  to  understand  what  these  phrases 
do  mc.m,  if  they  have  not  r<  firrnce  tn  ynme  l<oc1i)y  He 
formitv  th.it  gives  the  plaiiuiit'^  luce  an  ugly  01  liisagicc 
able  ap)>earaace     The  word  '  l>cautiful '  is  used  ironically 
to  mean  the  opposite  most  clearly,  and  the  'mightj  right 
eye  alone '  would  indicate  that  the  other  eye  was  closed 
or  injuM  !     It  -rrms  very  probable  that  the  e\plai,.(t..in 
in  the  colloquium  i»  the  correct  one.    With  this  explana- 
tion, the  phrases  are  dearly  libellous,  as  exciting  ridicnle. 
contumelv,  and  shame.'* 
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A  more  ancient  reference  to  literature  hc!d  to  be 
ItbeiiGus  was  to  tbe  case  where  the  pUiatitf  haU  been 
st^niaiized  byth«  defendant  as  a  *'fraieii  snake," 
RMuuBj;  that  he  had  been  guilty  of  base  ingratUude. 


IxMMCV.  — I1ie  tenderness  of  most  of  the  courts 

toward-  inf  tuts  is  illiistraied  t)v  Ctiicago,  etc  Ry.  Co. 
V  Mc  Arthur,  53  Fed.  Rep  464,  where  the  syliabufi 
ttasblkwr*:— > 

*S«aie  children  plnymg  near  a  railroad  track  within  the 

limits  uf  a  tOWll.Up  in  licaiing  the  w  liistlr  of  .m  .iM))!  c  i.irh 

train,  placed  pins  upon  (he  rail,  and  then  ran  iiiio!>uinc 
bu>h»  The  persons  in  diarg^  «f  tbe  train  intended  to 
mke  X '  flying  switch,'  so  as  to  cut  out  i^everal  cars  from 
lie  middle  of  the  train,  and  for  that  purpo^«e  the  train  was 
00;  m  three  sections,  the  ccindnctor  pulling;  the  jiiii  hctwci.ii 
ibc  6r»t  and  second  section,  and  then  immediately  going 
ID  the  rear  of  the  first  car  of  the  second  section  to  man  the 
brake  After  the  first  section  had  pasied,  the  children  ran 
out  from  the  bushes,  and  one  ot  them,  while  stooping  to 
)<ick  up  the  pins,  wan  struck  by  the  second  section,  the 
ooodoaor  being  unaware  of  his  preaeooe.  The  jtlace  of 
the  aecidenr  was  within  the  limits  of  a  street  which,  ac- 
OT<iing  ti>  tlic  pl.it  of  the  town,  here  crossed  the  track; 
iwt  the  street  had  not  i)ecn  opened  for  vehicles,  and  was 
oalyaaedby  pedestrians.  Ilfldt  that  on  these  facts  the 
conrt  properly  refused  to  direct  a  verdkt  for  defendant, 
iw  the  failure  to  have  a  lookoat  on  the  front  of  the  second 
Kdian  leaded  to  show  a  want  of  proper  care." 

On  the  point  of  oontributory  ncgl^nce  the  court 
said-— 

■' It  is  certainly  not  illcg.il  hsx  cliildrea  or  adults  to  en- 
gage in  what  may  be  termed  'play;'  and  if  while  so 
enirijrd  need  arises  for  going  upon  a  Street,  they  are  jus- 
ukd  in  so  doing,  provided  due  care  is  used  in  gtnrdinu' 
Jgalast  accidents  Thus,  if  persons  engage  in  pUiyiug 
twll  at  a  place  where  such  sport  is  permitted,  and  the  l>.ill 
tupitdtt  to  be  thrown  across  ur  into  a  public  street,  cer- 
taiahranyoneof  the  players,  whether  a  child  or  adult, 
iwv  g.)  upon  the  street  for  the  purpose  oi  gettinK  the  ball, 
•  •hout  king  dctiiicU  a  trespasser  .  .  The  riyht  to  p.iss 
along  or  .icross  streets  or  other  highways  is  certainly  not 
iwtted  to  those  uses  which  pcruin  to  business,  a*  dis- 
liatathed  from  pleasure  or  amniiement  t  and  therefore  the 

MCretutthata  |>cr>.jn  i-  cnLZH^id  in  wh.it  ;s  r.,:icd  *p!,iv' 
«  the  lime  he  goes  upon  a  street  does  not  neccuarily 
«atc  him  a  trespasser  thereon." 

This  is  quite  in  harmony  with  tbe  hoop-rolling  case 
"1  '»ur  last  numl>cr.  .A^^in.  in  Sandford  v  Heston- 
^'le.  etc.  Ky  Ca,  Pennsylvania  .Supreme  (Jourt,  25 
AU.  Rep  Sj-j,  it  ^■^f,  held  that  where  a  child  ridintj 
Of'  ihe  platform  of  a  street  car  is  of  such  tender  years 
*»  not  to  be  charge.ible  with  negligence,  and  tbuTc  is 
■•■••evidence,  altboiigb  disputed,  that  the  conductor 
ippr-uched  for  fore  in  a  manner  calculated  to  frighten 
tMin,  10  that  he  jumped  and  was  injured,  the  case  is 


tor  the  jury-  The  conductor  should  approach  not 
"lilce  the  rugged  Rusaun  bear,"  etc.,  but  with  a 
smiling  counteiMBCe  and  soothing  words ! 


Nuisance  — Fish-Oil  Factory. —  In  Tuttle  v. 

Church,  53  Fed.  Kcp.  422,  it  w.is  held  tluit  t!ie  op- 
eration of  a  factory  for  making  oil  and  fertilizers 
from  fish  should  not  be  enjoined  on  the  petition  of 
the  owner  of  a  sunimci  cntt.T^L-  distant  a  mile  and 
a  half  thcrefroni,  when  the  family  of  counsel  insti- 
gated, directed,  and  furnished  money  to  carry  on  the 
suit  :  when  t'ure  is  i.o  regular  or  serious  pollution  of 
the  water,  aud  the  uQensive  odors  have  decreased  by 
reason  of  improved  processes  so  as  to  be  seldom 
trnu! .lesi Hiie  in  the  summer;  when  the  tott.i^cr  h.is 
lived  in  that  vicinity  thirteen  years,  and  m  his  present 
house  ten  years,  while  the  foctory  bad  been  in  opera- 
tion twLnty  yen  s ;  and  when  the  granting  of  an  in- 
junction would  inflict  great  injury  upon  the  factory 
owners  and  many  employ^,  while  its  denial  would 

tniure  the  cotl.i^rr  hut  little 

Citing  the  oft-quoted  language  of  Vice- Chancellor 
Brace,  in  Walter  v.  Sclfe,  4  Dc  Gex  &  S.  3>2:  — 

'*The  inconvenience  must  not  he  fanciful,  or  one  of  mere 

delicacy  or  fastidiousness,  but  an  iix  t  'Vi\eiiience  interfering 
with  the  ordinary  physical  comfort  of  human  existence, 
and  not  merely  according  to  elegant  or  dainty  habits  ol 
living,  but  according  to  the  plain,  sober,  and  simple  no- 
tions among  the  Knglish  people." 

So  uiic  wlio  neighbors  to  Caliban  may  not  reason- 
ably complain  that  lie  "hath  an  ancient  and  a  tisb- 
like  smell,"   

Elevators.  —  In  Lawrence  v.  Mycenian  Ca, 

New  York  City  Common  Pleas  (1  Misc.  Rep.  105),  it 
was  lately  held  that  the  failure  of  a  landlord  to  fttr- 
nish  proper  elevator  service  to  an  tipper  tenant  in  a 

building  provided  with  .nn  elev.itnr  for  the  use  of  the 
tenants  amounts  to  an  eviction,  and  is  a  valid  defence 
to  an  action  for  rent  Tbe  lease  was  of  aloft  (it  does 
not  appear  h<jvv  hiuli  11)0,  and  the  only  allusion  tn  the 
elevator  wa.s  in  the  words  excepting  from  the  demise 
"  the  hallway  and  tlie  batch  and  elevator  ways  which 
are  fnr  the  coniniun  use  r>f  all  the  tenants."  There 
was  a  covenant  tor  quiet  enjoyment  This  is  a  very 
important  doctrine  to  upper  tenants  of  "sky'scrap* 
ers."  The  court  say :  — 

•*  Hut  we  are  to  assume  the  faLt>  involved  in  the  verdict; 
and  thtv  are,  that  the  plaintiff  retained  charge  and  con 
trol  of  the  elevator;  that  its  use  by  defendant  was  part  and 
parcel  of  the  estate  demised,  and  indispensable  to  its  bene- 
ficial enjoyment ;  that  of  snch  enjoyment  the  defendant 
was  deprived  bv  i>laintiff''-  in  i>isieiit  iniMn.i  iagement  of 
i  the  elevator  and  neglect  to  repair  it ;  and  that  l>ccausc  he 
was  so  denied  the  beneficial  enjoyment  of  the  premises,  ilie 
defendant  abandoned  them  before  the  rent  in  suit  fell  due 
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That  upon  pror  f  of  thcsr  rirrumstancc*  the  jury  were  war- 
ranted in  finding  ibc  tact  oi  tM«:tion  i>  hardly  a  dibputabic 
proposition  in  the  juri.s[>rudcncc  ■>£  New  York.  Tallmuii 
V.  Murphy.  i3o  N.  Y.  345}  Koebler  f.  Schcider,  15  Daly, 
19S,  199;  Bradley  ''.  UeGoicoaria,  12  id.  393.  397:  Duff  -•. 
H  ut.  40  N.  Y.  St.  Kcpr  676;  Dcnisoii  v.  Ford,  7  Daly, 
584,  Bankf.  Newton.  57  How.  I'r.  15J;  76  N.  Y.  616; 
C'rihcn  7'.  Dupont,  I  Saiidf.  360.  Dycti  v  Peodictmi,  8 
Cow.  728;  Edg^rton  r.  Page,  20  N.  Y.  281," 


Naming  of  Child  —  Considicmation.  —  In  Dif- 
fcndcrfer  v.  Scott.  32  N.  E.  Rep.  87,  the  Appellate 
Court  of  Indiana  have  held  that  a  note  given  by  the 
maker  to  a  child,  in  consideration  that  the  p.ireni.s 
should  name  it  .iftt-r  him.  is  valid.  This  followed 
Wolford  V.  Powers,  Ind.  294;  s  c.  44  Am.  Rep. 
16.  without  discussion  In  both  c.ises  the  promii^or 
orally  .igrced  to  provide  for  the  child's  education.  In 
the  latter  case,  in  ao  opinion  of  some  fifteen  pages, 
the  court  rcfi  ircd  to  no  case  precisely  in  point  The 
following  para<^raph  contains  tlie  suL)2>Unce  ot  the 
discussion  on  prfnciple :  — 

"  The  surrender,  at  the  intestate'*  rcqueiit.  of  the  right 
or  privilege  of  OMning  the  appellant's  child,  was  the  yield' 
ing  of  a  consideration.  The  right  to  give  his  child  a  name 
was  one  which  the  lather  jic-.-.c-std.  .iiui  om-  wliich  he 
could  not  be  deprived  of  a^ainxt  his  consent.  If  the  In- 
testate choM  to  bargain  lor  the  exercise  of  this  right,  he 
shntilft  be  bounrj;  for  by  his  bargain  he  limited  and  rc- 
str.iiiicd  the  lather's  right  to  bestow  his  own  or  some  other 
ii.iMic  upon  the  child.  We  can  perceive  no  solid  reason 
for  declaring  that  the  right  with  which  the  father  parted  at 
tite  intestate's  request  was  of  no  value.  It  is  difficult,  if 
not  inipos.sil)li ,  (1  invent  e\  cn  .1  pl.iusih!e  Tci<ion  fnr  affirm- 
ing that  such  right  ur  privilege,-  i-.  .ibsolutcly  worthless 
The  father  is  the  natural  guaniian  of  his  child,  and  entitled 
to  its  eervioes  during  mfancy,  and  within  ibis  natural  right 
must  fall  the  privilege  of  bestowing  a  name  upon  it.  In 
yielding  to  the  intestate's  request,  and  in  Ci >n^:<leration  of 
the  promise  accompanying  it.  the  appellant  certainly  suf- 
fered some  deprivation  and  surrendered  lome  right.  The 
rule  is,  that  '  It  is  sufficient  if  there  be  any  damage  or 
detriment  to  the  plaintiff,  though  no  actual  benefit  acctue 
to  the  party  undertaking.'  Addison  Conl,.  Sec.  9,  Glas- 
gow V  Hubbs,  32  Ind.  440.  Conceding  that  the  intestate 
derived  no  benefit,  still,  as  the  appellant  suffered  some 
detriment  and  yielded  a  right,  there  is  a  legal  cooaidera- 
ti<m." 

There  seems  no  answer  to  this  reasoning,  although 
the  consideration  was  slighter  than  in  Hatner  v.  Sid- 

way.  124  N.  V.  538;  s.  c  21  Am.  St  Rep  693.  where 
the  uncle  promised  the  nephew  that  if  he  would  refrain 
from  tippling,  using  tobacco,  swearini;,  and  ^mtng. 
until  he  came  of  age,  he  would  pay  him  ^5000  The 
court  said :  "  It  is  sufficient  that  he  restricted  his  law- 
ful freedom  of  action  within  certain  limits  upon  the 
faith  of  his  uncle's  i  jrei  ment,"  .Sec  L  iws.ni  Con- 
tracts. $  95.   So  in  Dunlon  v.  Dunton,     \'.  L.  K. 


ri.}.  it  was  held  that  the  agreement  of  a  riivorted 
husband  to  pa/  a  stipulated  tnonihly  sum  to  bis  di- 
vorced w^oii  cotuideration  tbalsbe  **  shall  conduct 
herself  with  sobriety,  and  in  a  respectable,  orderly, 
and  virtuous  manner,*'  is  binding,  liut  in  White  v. 
Bluett,  23  L.  J.  (Ex.)  36,  a  protniaeon  flie  part  of  the 
son  "not  to  hore  "  the  f.ithcr  was  held  iaailfficicat 
to  support  a  promise  by  the  father. 


COSTKIHUTOKY     N  t-lGI.KJKNCK     PY     NoiSF.  —  A 

novel  question  of  contributory  negligence  lateiy  arose 
in  the  Supreme  Court  of  New  Yoric,  in  Koehler  v,  Ro- 
chester, etr.  Ry  Co.  (to  appear  in  Hun'a  reports}. 

The  court  said,  by  Dwight,  1'.  J.:  — 

"  The  plaintiff  was  hired  as  a  musician  to  accompany  a 
pleasure-party  from  Rochester  to  Irondequoit  Bay.  on  a 

Sunday  morning  in  Annusi.  1S9:  There  were  fwer.ty 
eight  of  the  party,  and  they  went  and  returned  in  a  hireti 
carry-all,  driven  by  the  owner.  On  their  return,  in  the 
evening,  they  came  into  the  dty  by  Jenniugs  Stlcet»aod  it 
W.1S  iu.st  about  niite  o'clock  when  they  reached  the  Inter- 
section  of  Jenning-.  Street  with  North  .\veiiue,  on  theeast 
side  of  which  was  the  track  of  the  defendant's  road.  At 
this  crosdng  the  carry-all  was  •truck  by  a  locomotive  en- 
gine of  the  Hrfendant.  drawing  a  train  from  the  north,  and 
the  plauiiiff  was  b.idly  injured.  There  was  evidence 
strongly  tending  to  show  that  as  the  carriage  approached 
the  cro».<»ing,  and  up  to  the  moment  of  the  collisioo,  the 
company  was  engaged  in  hilarious  singing  and  shouting, 
which  must  prob.iWv  h;ivc  prevented  any  cfFectivc  listen 
ing  for  an  apprQ.i>.hiiig  train.  [The  plaintiff  was  actjuaintcd 
with  the  locality,  and  kaear  a  train  was  due  about  that 
time.]  .Such  being  the  case,  counsel  for  the  defendant,  at 
the  proper  time,  requMted  the  court  to  charge  'that  if  the 
plaintiff  and  his  cotnii.uiiuns  in  the  carrv  all  .i|ii>r().iched 
this  railroad  with  music  and  .-linging,  and  that  thereby  they 
were  prevented,  or  he  was  prevented,  from  hearing  the 
bell  of  the  train,  if  it  was  rung,  he  was  guilty  of  Gontribo- 
tory  negligence,  and  cannot  recover.'  The  court  declined 
to  vaty  the  charge  already  given  in  this  rtsjieci,  am!  i^onn- 
sel  for  defendant  accepted,  but  the  court  thereupon  pro- 
ceeded to  instruct  the  jury  further  in  this  parttcalar,  and 
to  the  effect  that  onlv  f.ir  .t;  the  p'.iintiff  concurred  in 
making  the  noi>iC,  and  was  a  jiaiSv  to  a  and  helped  it  along, 
could  he  be  charged  with  carelessness  in  going  U|K>n  the 
crossing  with  such  a  noise  about  him.  This  was  not  what 
the  court  was  requested  to  charge,  but  rather  was  eaku- 
laled,  we  think,  to  convey  .in  impress  on  .Dntr.iiv  to  the 
purpose  of  the  recpicst.  The  propositum  whitli  w.t  ihiiil, 
was  fairly  presented  by  the  request,  was  that  it  was  negli- 
gence in  the  plaintiff  to  go  upon  the  track  with  ihe  din  of 
noise  in  his  ears  which  prevented  him  from  hearing  the 
sound  of  the  approaching  train  ;  and  this  without  regard 
to  whether  he  was  making  or  helping  to  make  the  noise 
;  We  think  the  proposition  was  a  correct  one ;  that  it  was 

I the  duty  of  the  plaintiff  —  familiar  as  he  was  with  the  situa- 
tion .ind  its  <Iangcrs,  knowing  that  the  train,  if  approach- 
'  ing,  coulrl  not  l)c  seen,  and  that  the  only  safeguard  was 
I  the  sense  of  hearing  —  to  refuse  togo  upon  the  crossing  <n 
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a  fhitse  which  prevented  the  exercise  of  tint  faculty.  If 

h  >  »irnlll.l;^  ii.rf  Lxp.islntntiniK  h.iet  no  effect  upon  the 
drtitf  Of  itit  c»iii(/,iiiy,  il  vv^s  his  tlmy  to  look  out  tor  hi» 
penonaluletjr,  and  escape,  if  he  reasonably  miglit,  ixa\w 
an  ttirinmiMeM  so  draught  with  danger  to  him>ct(.  And 
tfaL*,  it  would  seem,  he  could  easily  have  done,  hecause,  as 
(c-t  nci,  the  horses  were  going  at  a  walk,  and  he  was 
ixaicd  imiiiediateiy  at  the  door  in  the  rear  end  of  the 
>ehiCle,— in  the  ia*t  seat  on  the  south  side,  next  the  mp  of 
\w  <-r])s  liy  which  passengers  alighted.  We  think  the 
•i  It  udaiit  is  entitled  to  an  instruction  to  the  jury,  to  the 
tJ!'-;ithjt  if  the  plaintiff  perinisinl  iiimsclf.  under  the  cir- 
cuiMMnces  of  this  case,  to  be  cairicd  upon  that  crossing 
in  a  noise  ofsin^nRand  shouting,  which  prevented  him 
ttotn  cxcrci'iii^  hi-  sense  of  hi.ituig  t<.  Jisrcv,  i-r  thi  np- 
piuad)  of  the  train,  be  wai  guiity  of  ncgiigcntc  wiiith 
cuniriboted  to  produce  theeuualty  of  which  he  complains, 
lAether  he  was  engaged  in  malting  the  noise  or  not." 


Remedy  of  PASSENCiER  Ejectkd  fok  Want  of 
TiCKKT.  —  Tn  %  recent  .Michigan  case  (Mahoncy  v. 
Detroit  City  Railway),  the  defendant  s  street  car  in 
which  plaintiff  was  riding  did  not  go  to  the  end  of  their 
Bne.— plaintiffs  destioalion.  The  conductor  Itiformed 
him  *hen  the  car  stopped  he  could  take  another  car 
to  the  end  of  the  line.  Plaintiff  bad  paid  his  fare  in 
the  iir»t  cur,  but  hatl  no  transfer  or  any  evidence,  ex- 
cept bis  cnm  statemcott  that  be  was  entitled  to  ride 
00  the  second  car  wtthoot  paying.  On  his  refusal  to 
pay  the  fore  demanded,  he  was  ejected,  and  brought 
aaaclioo  for  dnniu  .  it  was  held  that  he  could 
not  fCGOVCr*  even  if  he  had  a  contract  with  defendant 
for  a  ride  to  the  end  of  the  line,  because  the  conduc- 
tor was  not  bound  to  accept  liis  statement  that  he 
had  such  a  contract  \  it  was  plaintifTs  duty  to  pay  his 
fare,  and  seek  redress  for  violation  oC  contract.  The 
"Canada  Law  Journal "  very  pertinently  observes :  — 

"There  was  either  a  contract  to  carry  the  plaintiff,  or 

there  was  not     If  there  it  not  the  duty  of  the 

company  to  cirry  uui  th,n  cjiuratt,  .uid  if  necessary  pro- 
Tidc  transfer  tickets,  or,  .is  is  diine  in  some  cilit  s,  have  a 
truafei  agent  ?  And  why  should  the  plainuff  be  put  to 
the  expense  of  a  suit  to  establish  his  rights  ?  W  hy  should 
t.'ic  Cf)mpany  seek  to  shelter  itself  by  the  ignorance  of  its 
^nt?  A»  far  as  this  passenger  woa  cuiicerikcd,  the  con- 
ilucior  was  the  company." 

This  is  good  sense.   Common  people  do  not  Icnow 

tf»«  line  riisfitii  Don  lutwi-in  an  action  for  ejection  .tnii 
an  aaion  for  breach  of  contract  to  carry.  There 
ought  not  to  be  any.   The  sufTerer  ought  to  be  able 

to  recover  -in  pli-.idin:;  and  pvovin';  the  precise  fects, 
•»tMi  not  to  be  bothcreci  with  forms  of  action. 


"  VisiHLK  SlUNS  "  —  An  interesting  point  of  .icci 
^ent  insurance  was  recently  decided  by  the  Supreme 
Court  of  New  York,  in  Gate  v.  Mut,  Aid  and  Acci- 

26 


dent  Association.  47  Albany  I -aw  Journal.    Hy  the 

terms  of  the  policy  the  company  was  not  to  lie  lia* 
ble  for  any  disability  caused  by  an  injury  of  which 
I  there  should  be  no  "  external  or  visible  signs."  The 

j  plaintif?  strained  his  recti  muscles  in  lifting.  TIktc 
was  DO  injury  apparent  lu  ur  ascertainable  by  the  eye ; 
(mt  the  injury  was  as<%rtainable  by  manipulation, 

showiri'^  riL^'ditv  .un!  tcnM  tiLss  >if  a  psiintul  dcscrip- 
i  tion.    This  was  held  to  be  a  '  visible  injury."  The 
court  said:  — 

"The  evidence  of  the  injury  most  be  external,  ohjedive. 

but  it  need  not  l>c  visible  to  the  eye  .  .  .  IiiformaliMii  de- 
rived through  the  sense  of  feeling  niav  be  quite  .is  .sativ 
f.ictory  and  convincing  as  that  derived  by  sight  The 

I  word  '  visible '  is  defined  by  Webster  to  mean, '  noticeable, 
apparent,  open,  conspicuous  *  In  the  Century  Dictionary, 
'  a>^  .ippnrf  iu,  L.p'  11,  c<-!i>i->ii  iious,  as  a  man  with  no  visible 
means  of  supp^iii,  disccrnibic,  in  sight,  obvious,  manifest, 
clear,  distinct,  plain,  patent,  unmistakable'  >  1'  ret 

.  that  is  noiiceaUe,  apparent  to  the  touch,  may  be  said  to 
be  visible.  The  surgeons  testified  tiut  a  fracture  of  a. 
rib  would  n<  >i  \;v  \  isihh-  t(<  tht-  c  vc,  but  COUld  be  easily  as- 
certained liv  [lie  live-  kA  tlic  hand." 

This  reasoning  is  satisfactory  as  to    visible."  but 
it  seems  to  us  that  a  plausible  argument  might  be 

made  upon  "  exti  rn,il  "  \\'.i<^  there  any  "  external 
sign  "  ?  The  sign,  to  be  sure,  was  discovered  cvlcr- 
nally,  but  was  it  not  internal  ?  Suppose  a  lawyer  puts 

his  s!unr;'le  or.!v  upon  the  inierinr  w.ill  of  his  oflRrc. 
but  so  lli.1t  it  can  lie  seen  through  the  window,  li* 
that  an  "  external  sign  **  ? 


Lost  and  Mislaid  1'roi'erty.  -  In  Loucks  v. 
.  Gallogly,  I  Misc.  Kcp.  (N.  Y.),  22,  Willcinson,  J., 
of  the  Albany  City  Court,  very  clearly  points  out  the 
distinction  between  lost  property,  to  which  the  finder 
has  title  except  as  against  the  owner,  and  mislaid 
property,  to  which  he  gets  no  title.    He  says:  — 

**  But  it  is  held  that  articles  left  by  strangers  or  eustom 

ers  in  ,1  >h.  iji  i  ir  o:li<  1  ]  il,i>  >:  of  business  where  it  is  probable 
they  will  return  and  claim  them,  and  where  the  situation 
of  the  articles  indicates  that  they  were  voluntarily  placed 
where  fouml.  and  inadvertently  left  or  forgotten,  are  not 
I  considered  as  lost  within  the  rule  slated  .  and  the  proprie- 
tiv  of  the  promises  where  the  pro|)ert\  is  found  is  hcl<l  to 

ihave  the  belter  right  to  hold  the  same  for  the  owner. 
I,awrence  ».  Slate,  i  Ifumph.  328;  34  Am.  Dec,  644; 
McAvov  f.  .Medina,  It  Allen.  548  ;  S7  .Am.  l>e«  JV, ;  Kin- 
caid  :'.  Kalon,  9S  ,M.iss-  139.  The  (jiiestion  here  is  whether 
the  money  foun<l  liy  plaintiff  w.is  Most  pro]>erty'  in  the 
legal  sense  of  the  term.  It  has  been  held  that  in  order  to 
constitute  legal  losln;;.  the  thin^  must  have  been  actually  Ust 
bv  the  owner,  .ii  il  iinl  inni  K  .'..'  /  .  'li  if  i-  he  niiisl  not 
voluntarily  and  pnrpusel)  li.ivc  l.iid  it  .iw.iy  in  a  Certain 
place,  for  a  time,  with  the  intention  of  letaking  it,  and 
then  have  forgotten  where  he  bad  plai  ed  it;  bat  it  must 
have  mvolunuhly  and  accidentally,  as  res|iects  the  owner, 
gotten  out  of  his  possession.   In  the  case  of  McAvoy  «, 
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Medina,  it  Allen,        a  customer  found  a  pocket-book 

wh-rh  was  lying  on  a  tabic  in  a  barbcr-«liop,  and  gave  it 
lo  the  b.irbiT  u>  advertise  for  the  owner.  The  owner 
never  appeared,  and  the  barlKr  rclu^cd  to  give  it  to  the 
finder  on  his  demand.  The  finder  then  brought  an  action 
against  the  barber  to  recover  iL  The  court  in  its  opinion 
said  :  ■  li  lt  ifiis  jirnpt  rly  is  not,  un(1cr  the  circmii>t.iiK  c-,  to 
be  treated  as  lost  property  in  that  m:ii>l-  in  which  a  liiider 
has  a  valid  claim  to  hold  the  same  until  called  fur  by  the 
true  owner.  Thia  property  was  voluntarily  placed  upon  a 
uUe  in  the  defendant's  shop  by  a  customer  of  his  who 
aiOddcntaHy  li  ft  the  sanic  tiuif  ain!  !m>  ML\ct  talkd  !<■!  it. 
The  pUintiti  also  came  there  as  a  customer,  and  tir:>t  ^aw 
the  same  and  took  it  from  the  table.  The  plaintifiF  did 
not  by  this  acquire  the  right  to  take  the  jiropcrty  from  the 
sliap.  but  it  was  rather  the  duty  of  the  dcten<lant  when  the 
fact  l>ecame  known  to  him  to  use  reasonable  care  for  the 
aafe-keepiiig  of  the  same  until  the  owner  should  call  for  it.' 
The  opinion  cites  the  cue*  of  Bridget  v.  Hawketworth,  7 


E.  L.  ft  Eq.  4S4,  and  Lawrence  k  State,  and  referring  to 

the  I.ittrr,  vnys  :  'The  COurt  there  t.ikc  a  distinction  l>c- 
twceii  llie  case  of  proporiy  tiius  j)lai.cd  by  the  owiii  r  iiul 
neglected  to  be  removed,  and  propert)'  lost.  It  w  >  .  c 
held  that  "  to  place  a  pocket-bode  upon  the  tabic  and  to 
forget  to  take  it  away  Is  not  to  lose  it  in  the  sense  in  which 
the  aiit!iorilii.>  tefcrrcd  to  speak  ul  lo-it  jiroperlv  "  Wc 
accept  this  a:>  the  better  rule,  and  especially  as  one  better 
adajrtcd  to  secure  the  rights  of  die  true  owner.'    In  Kin* 

caid  V.  £aton,  98  Mass.  tjgi,  a  pocket-book  was  found 
within  a  banking-hoose  on  a  desk  provided  for  the  ii<«e  of 

( iistonK-r--  {.as  in  the  case  under  consideration),  and  it  was 
held  that  the  discovery  oi  the  pockct-txiok,  voluntarily 
placed  on  the  desk  in  the  bank,  was  fwt  the  finding  of  lost 
property.  In  People  v.  M'Garren,  17  Wend.  460,  where  a 
man  placed  his  whip  on  the  counter  in  a  store  ami  wei.t 
away  forgetting  to  take  it,  the  court  held  the  whip  wa.s  not 
lost  property,  and  the  taking  and  concealing  of  it  by  the 
storekeeper  was  held  laioeny." 
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Tht  F.tiitor  will  bf  _^lait  to  receive  conlrihutions  0/ 
artUUs  of  modctiitf  hn^th  uf>on  suhjeits  of 
interest  to  the  profession  ;  olso  anvtbiti^  tn  thf 
■way  of  Uj^al  antiquities  or  curiosities,  facetia, 
atudiotes.  etc. 

THE  GREEN  BAa 

r7VER  since  we  undertook  to  nin  a  portrait 
galler}'  in  the  "  (Jreen  Bag  "  we  have  had 
a  presentiment  that  some  day  or  other  we  should, 
like  "*  Little  Buttercup,"  get  some  of  these  judicial 
labes  •*  mixed  up."  We  have  used  the  utmost 
care  to  prevent  such  an  occurrence  ;  but  in  spite  of 
all  precautions  we  learn  from  the  "  London  I*iw 
Jonmal "  th.it  the  portrait  published  in  our  February 
number  as  Lord  Justice  Bowcn  is  not  his  lordship 


LXiRO  JUSTICE  BOWEN. 

at  all.  As  we  have  not  the  pleasure  of  an  acquaint- 
ance with  the  Lord  Justice,  and  were  therefore 
unable  from  personal  ol)ser\'ation  to  i«lenlify  his 
fwrtraii,  we  relied  upon  what  we  suppose*!  to  Ixr 
Kood  proof  of  its  genuineness.  'ITie  portrait  pub- 
lished was  taken  from  a  photograjih  secured  from 
the  fjondon  Stereoscopic  Company,  and  labelled 
I>5RU  JirvncE  Bc)WF.N  ;  !jo  that  our  slip  was  an 
excusable  one.  We  tender  his  lordshi[>  our  humble 
apology  for  introducing  him  to  the  legal  profession 


in  .America  under  Adse  colors,  and  repair,  so  far  as 
is  possible,  our  error  by  presenting  herewith  a 
portrait  which  is  vouched  for  as  correct  by  one 
who  knows  him. 


Our  "  Disgusted  I^iyman  "  furnishes  the  follow- 
ing bits  of  legal  humor  :  — 

Editor  0/  the  "Green  Pot;": 

Sir.  —  There  is  a  good  story  of  your  great  lawyers 
Judge  Hoar  and  (leneral  Butler  when  opponents  in  a 
case  of  a  new  trial,  (jencral  Butler  quoted.  "  Kye  for 
eye.  skin  for  skin,  tooth  for  tooth,  yea.  all  that  a  man 
li;ith.  will  he  Rive  for  his  life  "  To  which  Judge  Hoar 
rejilied.  "  V'es.  the  devil  quoted  that  once  before  in  a 
motion  for  a  new  trial."  This  was  severe  enough, 
but  will  not  compare  with  the  old.  almost  forgotten 
story  of  Lord  Chatham,  who,  in  urging  some  grant  of 
public  money,  was  opposed  by  a  Chancellor  of  the 
Exchequer  who  was  not  above  suspicion  of  personal 
peculation;  and  when  the  chancellor  quoted,  "This 
ointment  might  be  sold  for  much  and  given  to  the 
poor,"  Chatham  replied  by  finishing  ihe  quotation: 
••  This  Judas  sai<i,  not  th.it  he  cared  for  the  poor,  but 
that  he  was  a  thief,  and  kept  the  bag  and  stole  what 
was  put  therein."  Of  all  retorts  this  is  the  most 
sav.agc  I  have  ever  heard.  A  distinguished  bishop 
of  the  Episcopal  Church  made  the  neatest  reply  1 
ever  heard  of :  arriving  late  at  a  sm.dl  town  one  night, 
he  found  the  hotel  clo.sed,and  hammering  at  the  door 
for  admission,  a  neighbor  stuck  his  he.ad  out  of  an 
adjoining  window  with.  "  .Say,  stranger,  knock  like 
h — 1!"  to  which  the  bishop  replied,  ••  I  don't  know 
how." 

A  manufacturer  of  fertilizers  near  my  home  was  not 
aliove  gulling  the  honest  f;«rmer;  and  his  superinten- 
dent made  some  experiments  in  mixing  co.al-dust  and 
fire-clay  in  tlie  fertilizer,  using  ten  per  cent  of  pccul- 
iarlv  loud-slinking  rotten  bone,  the  result  being  that 
an  article  was  prepared  having  all  the  smell  and 
appearance  of  the  fertilizer  with  otdy  ten  per  cent 
genuine.    The  projirietor  exclaimed  in  his  delight. 

Why,  Andy,  if  the  Lord  is  only  good  to  us  and  gives 
us  goiMl  crops  down  Savannah  way  [his  principal 
market],  our  fortune  is  made  !  "  It  is  hardly  to  be 
presumed  that  "  the  I-ord  "  bent  an  ear  to  this  wish; 
but  the  manufacturer  made  a  fortune  all  the  same. 
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r'u  rf  it  c  iinny  stories  of  I'residcnt  Lincoln  ,s 
faculty  of  getting  rid  of  bores;  but  the  one  related  by 
an  amtstant  auorney-general  under  Mr.  Lincoln  is 
unequalled.  Three  parlies  bedevilled  the  president 
Ibr  some  privilege  until  he  was  tired  out;  and  on 
their  being  announced,  Mr.  Ltncoln  said : "  Gentlemen, 
I  am  tired  of  this  ;  let  me  tell  you  a  story  I  was 
reminded  of  when  you  three  were  anoouoced.  A 
at  school  tn  Illinois  was  given  that  chapter  In 
Daniel  to  read  wherein  the  names  of  Shadrach. 
Meshech,  and  Abedaego  are  recited,  and  after  many 
failures  to  remember  the  names,  was  promised  a 
floggin<j  if  he  did  not  have  them  right  the  next  day. 
The  next  day  the  boy  got  on  with  his  lesson  very 
well  until  he  came  to  the  verse  ahead  of  the  one 
ff  itin-  these  naniLs.  wlien  he  hesitated  and  burst 
out,  "  There  comes  them  three  d— d  fellows  again." 
Needless  to  say,  this  partfcnlar  three  left  Mr.  Lincoln 
in  peace  after  th.it 

Is  the  story  of  some  distinguished  lawyer  o£  the 
Southwest  too  much  of  a  diestnut?  I  fancy  Cilley 
was  t'K-  party.  He  was  a  very  much  better  lawyer 
than  the  judge  who  persistently  ruled  soni«  point 
against  him.  Cilley  was  deputed  to  examine  an 
appin  nut  for  admission  to  the  bar  shortly  after,  and 
stepping  to  one  side  with  the  applicant,  exclianged  a 
few  words,  and  returning  reported  the  candidate  "  no 
good."  "Why,"  said  the  judge,  "you  arrived  at  a 
conclusion  very  shortly.  Mr.  Cilley ;  how  did  you  do 
it  ?  "  **  Wh  \ .  vour  honor.  I  asked  him  if  so  and  .so 
w,is  correct"  (the  point  the  judge  had  ruled  agamst 
bim>,  "and  he  answered  thus"  (the  way  the  judge 
ruled>.  "Soch  a  gross  ignorance  of  the  very  com- 
monest principles  of  law  rendered  any  further  invest!* 
gallon  unnecessary."  I  rather  guess  that  candidate 
got  another  chance. 

That  exasi>erating  nuisance,  the  finical  technical 
lawyer,  who  wilt  distinguish  and  divide,"  was  well 
hit  off  by  a  brother  professional  who  was  very  much 
"  How  ihil  V oil  come  so  ? "  "  Well,  now.'  he  remarked^ 
*'  John  is  married ;  well,  when  the  baby  comes.  John 
will  examine  it  minntety,  and  if  he  finds  a  spot  as 
big  .-IS  the  eye  of  a  needle,  or  one  kinky  hair,  he 
will  refuse  to  pass  the  title  and  send  it  back  Cor 
correction.*' 

The  magnification  of  what  concerns  oneself  was 
well  illustrated  in  Governor  *'  Andy  '  Curtin  s  .siory. 
Sitting  on  the  porch  of  the  hotel  at  Reading,  an  old 
I'ennsslv  ini  t  Dutchman  approached  him  with  the 
remark,  "  1st  big  lime  in  town  to-day."  "  Ah,"  said 
Curtin,  most  blandly,  "what  is  the  cause  of  the 
interest,  sir  ?  "  •  Oh,  ist  big  case  at  conrt-lioiisc  ;  de 
bijjgest  case  vas  ever  in  dis  county  .  ish  hunder  wit- 
nesses.? "  Indeed,  that  must  be  an  important  case. 
Of  what  nature  is  it.  sir  ? "  "Oh,  Ist  a  saltbattery 
case."  •>  A  hundred  witnesses  in  an  assault  and 
battery  case!  why,  how  can  that  be?"  said  Curtm. 


"  Oh,  this  so  important  case,"  was  the  Dutchman's 
reply.  "  Well,  are  you  a  witness  ?  "  inquired  Andy. 
No,  (  am  de  man  wat  do  the  saltbattery." 
By  the  way,  the  particular  finical  nuisance  I  refer 
to  above  once  put  me  to  sleep  in  the  office  of  our 
counsel,  by  drawing  fine  distinctions  on  the  relatiw 
propriety  of  inserting  in  a  deed  of  some  property  we 
were  buying,  either  "John  Smith  &  Co.,  Limited. /A«/r 
successors," etc.,  or  "  »er successors,  etc.;  and  when 
I  awoke  I  had  to  exclaim,  "Oh.  confound  it,  stick  in 
both,  and  then  everybody  can  take  his  choice.** 

YOt;R  « 1>ISG1ISTBD  LAWAlt.** 


In  our  May  nutnberwe  shall  publish  an  exceed- 
ingly interesting  sketch  of  Mr.  Justice  Jackson, 
who  now  fills  the  place  left  vacant  on  fhr  I'nitcd 
States  Supreme  Court  Bench  by  the  death  of  Jus- 
lice  Lamar.  The  sketch  is  written  by  H.  M.  Do«k, 
£sq.,  of  NashviOe.  Tenn. 


LEGAL  ANTIQU1TIB8. 

Thk  Turks  ue  now  a  nation  of  smokers,  bat 

early  in  the  seventeenth  centurj-  smoking  was 
denounced  as  criminal,  and  Amurath  the  Fouitli 
ordered  that  those  indulging  in  this  peraicious 
habit  should  be  punished  by  death  in  its  cruellest 
forms  In  Ru>sia  at  the  same  period,  the  ixnesof 
smokers  were  cut  off. 


The  fraud,  hnpoverishroent,  and  desolation 

resulting  from  the  administration  of  the  debtor's 
laws  in  England  were  almost  inrrediMf.  In  the 
processes  issued  against  the  person,  lawyers  and 
attorneys  are  the  parties  who  chiefly  profit.  From 
returns  of  affidavits  of  debts,  it  appears  that  in  two 
ycjrs  and  a  h  ilf  70,000  person*;  were  arrested  in  ami 
about  London,  the  law  expenses  of  which  couKI 
not  be  less  than  half  a  million.  In  the  metropolis 
and  two  adjoining  counties  23,515  wamints  to 
.-irrcst  wore  granted,  and  ii.j;i7  b.ai!nl»l<'  prorcssis 
executed.  Thus  were  11,000  persons  deprived  of 
their  liberty  on  the  mere  declarations  of  others^ 
before  any  proof  or  trial  that  they  owed  a  farthing. 
So  gainful  was  the  trade  to  attorneys,  thst  they 
frequently  bought  up  small  bills  tor  the  puqwsc 
of  suing  the  indorsers,  and  brought  nine  or  ten 
.-irtions  on  each.  One  house  alone  brought  500- 
artions  :n  this  wav.  and  mo.st  of  them  for  SUms 
untier  20  /.  —  J\triiament<iry  Vapers. 
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PACETliE. 

In  a  Western  justice  court,  a  question  arising  as 
10  ceitain  powers  of  receivers,  counsel  in  reading 

an  authority  to  the  court  came  acros^s  the  words 
sui  ,£^f'tfris,  which  lie  translated,  in  all  soberness,  to 
the  court  as  meaning  that  the  officer  so  described 
had  a  right  to  sue  generalty.  The  judge  accepted 
ihe  translation  as  perfectly  correct,  until  a  smile 
among  the  lawyers  present  raised  a  doubt  in  his 
mind. 


In  t  NV\v  York  court  the  following  answer  was 
tiied  in  a  "  horse  "  suit :  — 

•^  Ihe  defendant  further  answering  said  cotn- 
(^t,  alleges  that  on  the  13th  day  of  August^ 

1891.  the  plaintiff  and  de  fendant  exchanged  horses; 
the  pbintiff  giving  the  defeinlant  a  marc,  and  the 
defendant  giving  the  plaintiff  a  pan  of  muks" 


The  following  bequest  is  lakcu  from  a  will 
recendy  filed  for  probate  in  Genesee  County, 
xN.  Y. ;  To  Amanda  R.  Gregory  my  shawl  that 
was  my  broUier's  wifie." 


En'ii  isn  AS  sHF  js  WROTF.  —  "  In  the  week  im- 
meUatcly  preceding  her  death,  Khzabelh  Fuidge, 
white  suAering  under  the  illneas  of  which  she  died 
and  in  the  immediate  expectation  of  death  who  was 
then  stayin-^  at  Weston-Sup  r- Mare  f  n  her  health, 
told  Mary  t  isher  to  take  the  keys  ot  tiie  dressing 
case  and  box  and  to  keep  the  same." 

A  Pennsylvania  testator  recently  provided  that 
an  intercNt  in  l.md  cievised  to  his  daughter  should, 
in  rase  of  her  deaih  without  issue,  be  "  reversible 
to  my  right  coosanguinary  heirs."  —  Gnural 

\s  amusing  instance  of  bumptiousness  and 
aflectation  of  superior  knowledge  on  the  part  of  a 
medical  roan  receiving  a  wholesome  check  at  the 
hands  of  a  jnrvman  is  recorded  in  Lord  Cockburn's 
■  Circuit  Journeys.  '  A  wonun  was  being  tried 
for  the  murder  of  her  child,  and  it  appeared  from 
the  evidence  that  the  child's  throat  was  c  rammed 
full  of  I'i'.s  of  (  onl.  nnd  that  there  were  marks  of  a 
thumb  anti  two  fingers  on  the  outside  of  the  neck. 
These  practical  tests,  however,  had  little  effect  upon 
■nediciil opinion.  Whenever  any  of  the  murderous 
appearances,  such  as  the  finger-marks  on  the  neck, 


were  brought  to  the  attention  of  one  of  the  doctors 
called  f'T  the  defence,  the  scientific  gentleman,  to 
show  his  vast  experience,  stated  that  however  much 
these  things  might  startle  the  ignorant,  they  were 
of  no  consequence  to  a  person  of  large  practice, 
and  that  he  himself  seen  hundreds  of  children 
born  wiUi  identical  marks.  "  .\y,  but,  Doctor." 
said  one  of  the  jurymen,  of  a  severely  practical 
turn  of  min<l,  *'  did  ye  ever  see  ony  o*  them  bom 
wi'  coals  i'  their  mooth " 


At  the  banquet  of  the  Virginia  Bar  Association, 
the  wine  being  a  litdc  dow  h»  materialiring,  a  cer- 
tain judge  obtained  a  bottle  witn  great  difficulty. 

Proud  of  his  snrccss,  he  ex(  l.uiiie<l.  "  ( ientli'men, 
my  strong  right  arm  secured  this  champagne,  —  I 
acquired  it  by  feudal  tenure." 

"Well,"  remarked  a  brother  lawyer  as  he  poured 
uut  a  copious  draught,  "  we  will  soon  hold  it  in 
free  and  common  soakage  (socage)." 


<♦  Animal  Friends  "  ought  to  be  apprised  of 
a  very  frequent  form  of  cmelty  to  animals  among 
nulway  switchmen,— treading  on  the  frogs. 


We  expect  to  see  a  question  raised  whether  in 
an  ar  tiim  by  a  landlord  for  rent,  he  may  recover 
anything  for  "  distress." 


MOTB8. 

Noi  long  ago  there  died  m  Mexico  a  miser 'of 
the  name  of'  Moncche.  His  relatives  then  peti- 
tioned the  authorities  to  prohibit  the  interment  of 
the  body  ;  for  the  deceased,  too  tuiscrly  to  use  mk 
and  paper,  had  tattooed  his  will  ail  over  his  chest 
with  some  red  pigment.  The  court,  however, 
decreed  that  the  remarkable  "  human  document  " 
shouM  be  copied,  and  the  l  opy  duly  attesle<l  in 
the  presence  of  four  witnesses,  i  his  posthumous 
will  was  declared  to  possess  the  same  legal  value 
as  any  other  wiU.  —  La  Drihuna* 


SoMF.  excitement  has  been  caused  by  a  judge 
finin.:  a  hi^h  slicriff  five  hundrpii  piineas  the  other 
tiay  for  want  of  respect  to  his  position ;  but  Jus- 
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tice  Biillor  was  once  ciskcd  by  an  unsophisticated 
slu  riff  on  t!u'  Oxford  Circuit  whether  he  was  bona 
judge  (pronouncing^?//!?  as  one  syllable;,  as  ihey 
had  been  "  often  put  ofT  with  sergeants  in  those 
puts.*'  After  the  topic  of  tlic  wcatlier  had  been 
dro[ '[>(•'!,  hf  asked  the  judge  whether  at  the  last 
assize  town  he  had  gone  to  see  the  elepiunu 
'•Why,  no^  Mr.  High  Sheriff;  I  can't  say  I  did." 
was  the  good-natured  reply;  "  for  a  little  difficuhy 
occurred  :  we  both  came  into  the  town  in  form, 
with  the  trumpet  sounding  before  us,  and  there 
was  a  point  of  ceremony  as  to  which  should  visit 
first."  —  yames  Ptym,  indeptmknL 


A  RF.MARKAi!!  F  cx-imple  of  what  Hentham  calls 
jndu'e  iiKnie  law  "  ha>  i>een  fnrnisiied  by  Mr. 
Justice  U  right  at  the  Yorkshire  Assizes.  In  sum- 
ming up  the  evidence  in  the  trial  of  Frederick 
Cla\ide  Vernon  Harcourt  for  IcilHng  a  man  in  a 
qnnrrcl  nii^ini:  out  of  a  disiiute  regarding  the  rela- 
tive merits  ol  the  rival  candidates  at  the  Sheffield 
election,  the  judge  observed :  *'  I  shall  tell  the 
jury  that  if  one  man  calls  another  a  liar,  1  think 
that  a  slight  blow  in  retaliation  is  just  ifial  jle."  This, 
he  added,  "  may  be  new  law,  but  it  is  common- 
sense."  The  jury  finally  returned  a  verdict  of 
'*  not  guilty,"  and  the  accused  man  was  dis^ 
charged.  —  Law  Times. 


According  to  the  l;i>t  censtss  there  are  thirty- 
three  Ihousaiid  one  hundred  and  sixty-three  law- 
yers in  the  United  States,  who  receive  $55,000,000 
every  year  in  fees.  That  would  give  an  average 
professional  income  of  abo»:t  ?i,ioo  to  every  law- 
yer; from  which  it  would  appear  that  the  law  is 
still  one  of  the  best  paying  professions,  if  it  were 
not  for  the  fact  that  the  unecjual  division  of  the 
sum  t(?ta!  irives  to  about  two  thirds  of  the  whole 
numi)er  hardly  enough  to  pay  launtlry  biils  lor 
cleansing  their  consciences.  —  Ckkag»  Legal 
Adviser, 


A  VKRY  curious  and  interesting  story  of  hypno- 
tism comes  from  Santa  Rosa,  a  Califomian  <  ity,  to 
the  eflfcct  that  a  man  called  Edward  Livernash 
being  charged  with  having  rnmmitted  niiirdiT  I  v 
causing  an  old  man  to  swallow  a  glass  of  beer 
mixed  with  a  strong  dose  of  prussic  acid,  was 
hypnotized  in  court,  ami  then  led  up  by  ingeni- 
ously directed  questions  to  the  time  immediately 


preceding  the  crime.  So  treated,  it  is  reported* 
he  "rambled  thronL;li  his  story  like  a  hilf-ih  t  mken 
man,  describing  all  his  movements  prior  to  the  act 
of  homicide  of  which  he  was  accused.  He  nar- 
rated all  his  actions,  and  stated  that  he  had  killed 
the  oV\  man  becatise  the  latter  ha  1!  n  Awed  to  l>e- 
(|ueath  his  property  to  him.  A  numuer  of  inter- 
rogatories were  pressed  by  the  prosecution,  and 
these  Livernash  answered  readily.  So  he  was  con- 
victed." Thoiiiih  it  comes  frr>m  America,  this 
extraordinary  statement  may  be  true  or  partly 
true.  In  any  case  it  gives  room  for  reflection. 
If  it  became  part  of  our  criminal  proc^ure  to 
I  suhjert  pn^oners  to  hypnotic  examination,  few 
1  persons  would  dare  to  commit  serioiis  crimes.  — 
I  Ex. 
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Thomas  A  Policy s.  (March  31.)  State's  Ability  to 
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The  Extradition  and  Rendition  of  Fugitive  Crimi- 
nals 10  the  American  Colonies,  1.,  John  O.  Lindsay. 
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Trea-son  rt^aitist  t1ie  Stntc.  W.  T.eaman  ;  The  Ex- 
ercise of  I'oliLe  Power.  1).  II.  Pii^yiey. 
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Contracts  in  Early  Englisli  Law,  .Sit  Fretlerick 
Pollock ;  Federal  Protection  against  State  Power, 
Emiin  McClain;  T  ami  Tr.insfer  ;  A  DifTerent  Point 
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Legal  Practice  in  South  America,  William  Trum- 
bull; Insurance  Law  as  a  Specialty,  J.  K.  Hay  ward. 
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BOOK  NOTICES. 

Neuuuence  of  lMK>i>Ei>  Duuics:  Carriers  ok 

PilSSBNGEKS.  ^  ClIARLIS  A.  RAV,  LL.D.,  Ex> 
Justice  of  Supreme  Court  of  Intiian<x  Lawyers' 
Co-operative  Company,  Rochester,  N.  Y.,  x^i- 

Liw  Sheep.    $6.50  net. 

We  had  occasion  some  time  since  to  notice  the  first 
volume  of  this  series  on  "  Negligence  of  Imposed 
Duties."  1)y  Jtul^p  K.iv,  liis  stil)jcct  then  being  "Con- 
tractual Limitations."  '1  he  present  volume  covers  a 
field  of  more  general  usefulness,  and,  judging  from  a 
I  iircfiil  inspection  of  the  hor)k.  il  bears  t>ut  the  jnih- 
'.isher's  daim  that  it  is  "  the  most  exhaustive  presen- 
tation of  the  law  of  carriers  of  pusengers  ever  offered 
the  profession."  Judge  Kay's  work  has  Incn  thor 
oughly  and  conscientiously  performed,  and  tlit;  result 
is  a  succinct  and  comprehensive  statement  ol  the  pre- 
vailiiiu'  I  iu  upon  the  subject  We  heartily  commend 
it  to  tlie  profession. 

1m  Pocket  Law  Lexicon,  explaining  technical 
words,  phrases,  and  maxims  oC  tlit-  Entjlish, 
Scotch,  and  Roman  Law.  To  which  is  added 
a  complete  list  of  Law  Reports,  with  their  ab- 
breviatioDS.  Third  edition,  revised  by  Henry 
G.  Rawson  and  James  F.  Remnant.  Stevens 
Sons,  Limited,  London,  England.  1893.  Cloth, 
$2.00. 

This  little  volume  oontahis  in  a  convenient  form 

all  the  legal  words  and  phrases  to  which  a  lawyer,  in 
the  ordinary  course  of  his  practice,  would  have  need 
to  refer.  It  admirably  fills  the  place  of  the  larger 
and  more  txi)fnsivc  Law  Dictionaries.  The  list  of 
Law  Reports  with  their  abbreviations  is  a  valuable 
feature  of  the  work. 

Makkia(;rs,  RKcutjiR  and  1rrh;ui-\k,  witti  lend- 
ing cases.  By  an  advocate.  William  Hodge  & 
Ca,  Glasgow,  Scotlatid,  1S95. 

This  little  work  is  intended  rather  for  "  persons  1 

.il.oiit  to  marry  "  than  for  the  legal  prole.ssion     It,  I 

however,  conUins  much  of  interest  to  the  lawyer,  j 

and  furnishes  a  fund  of  information  regarding  banns  ' 
and  other  necessary  formalities  required  for  regular 

marriage  in  Scotland.  Aside  from  its  legal  value,  j 
the  book  aflTords  some  very  Interesting  reading. 

The  SroRV  of  John  pRrvKANtcK.    Hv  WAi  rpk 
C.  Rhoads.   Macmillan  &  Co.,  New  York,  1S93.  , 
Cloth,  (1.00. 

This  is  a  very  readaUe  story  of  English  life.  The 
hero  being  badly  in  debt  is  tempted  into  smuggling 


.IS  a  means  of  raising  the  wherewithal  to  rcsctie  htm 

from  pecuniary  embarra.ssment  Tlie  result  i<J  tliat 
lie  is  discovered  in  his  crijuc  aiui  ordered  from  his 
father's  house.  This  prove.s  to  be  the  making  of 
him;  nnc!  the  strvr\'  eiu's  uitli  tlie  reconciliation  of 
father  and  son.  and  the  hero  s  union  to  the  girl  who 
had  remained  faithful  to  him  through  all  hia  dark 
days. 

A  Roman  SiKceit.  By  F.  Marion  Ciawfonl. 
Macmiltan  ft  Co.,  New  Yoik,  1893.  Cloth, 
^1.00. 

All  of  Mr.  Crawford's  writSngs  have  a  peculiar 
charm,  but  none  of  them  are  more  delightful  than 
this  story  of  a  Roman  Singer.  A.s  with  so  many  of 
his  books,  the  scene  is  laid  In  Italy,  and  the  pages 
are  filled  with  the  spirit  of  poetry  and  passion  of  that 
sunny  clime.  In  these  daj'S  of  cheap  sensational 
novels,  it  is  truly  refre.shing  to  take  up  a  book  like 
this,  in  which  the  characters  are  real  flesh  and  blood 
and  not  mere  puppets.  We  assure  those  of  our 
readers  who  have  not  read  "  A  Roman  Singer**  that 
they  have  a  real  treat  in  store  for  them. 

l^^E  Real  Thing,  and  other  Tales.  By  Hency 
James.  Macniillan  &  Cos  New  York,  1893. 
Cloth,  ^1.00. 

This  is  .1  ch.irmi  n l;  roncetioii  of  sliort  stories  bv 
Mr.  James.  All  of  them  are  written  in  his  best  vein 
and  in  the  choicest  English,  of  which  he  is  so  thor. 
ouphly  a  master.  Tltt?  titlr -slory  is  a  master;iiece  of 
pathos  and  humor,  and  equal,  we  thinlc,  to  anything 
that  has  oome  from  his  pen.  The  other  contents 
are  "Sir  Doniinirk  Fcrr.md,"  "Nona  Vincfnt," 
••The  Chaperon,"'  and  "Greville  J-'ane." 

Thk  Marplot,  by  Sydney  Rose  Lysaght.  Mac- 
millan  &  Ca,  New  York,  1893.  Cloth,  $1.00. 

A  Merk  Cvi'hkr.  By  Mary  Anyrl.i  liickcns. 
Macmillan  iir  Co.,  New  York,  12^93.  Cloth, 
$1.00. 

Of  these  two  novels  the  least  said  the  better. 
They  are  both  unhealthy  in  tone,  and  without  redeem* 

int  literary  tv.erit.  It)  nnc.  :"i  svnin.in,  through  her 
love  for  a  reformed  inebriate,  kills  her  husband  to 
prevent  his  injuring  the  said  inebriate's  reputation; 
and  in  the  other,  a  young  fellow  marries  .1  circus  [  er- 
lormer.  and  then  finding  that  she  has  or  should  have 
l>een  married  to  another  man.  deserts  her.  and  meets 
another  young  wonnti  is  quite  willing  to  live 

with  htm  .IS  his  wife,  even  after  she  is  aware  of  bis 
being  already  mairied.  Both  these  tales  are  the 
veriest  trash. 
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MR.  JUSTICE  JACKSON. 

By  H.  M.  Doak. 


TTON.  HOWELL  E.  JACKSON,  rc 
cently  appointed  by  President  Har- 
rison and  confirmed  by  the  Senate  to  be 
Associate  Justice  of  the  Supreme  Bench  of 
the  United  States,  was  born  at  Paris,  Tenn. 
in  1832,  eldest  son  of  Dr.  A.  Jackson  and 
bis  wife  Mary  W.,  nie  Hurt,  both  native  to 
\nrginia.  They  were  married  in  1829.  and 
removed  to  Paris  in  1830.  His  father  was  a 
large,  tall,  striking,  and  handsome  man,  vig< 
orous  in  mind  and  active  in  body,  always  a 
leading  man  in  his  community;  a  strong 
Whig  in  politics,  and  a  political  leader  and 
debater ;  a  promoter  of  county  stock  and 
agricultural  fairs  and  of  scientific  agriculture ; 
a  capable  man  of  affairs.  His  mother  was  a 
handsome,  refined  woman,  of  bright  intellect, 
tem|)ered  by  sober  good  sense  and  devotion 
to  domestic  dutie?:,  moving  in  the  first  social 
circles  of  West  Tennessee. 

Intellectually,  Judge  J acknm combines  the 
delicacy  and  acuteness  of  his  mother  with 
the  brea  !tl\  of  r^rasp  and  strong  intelligence 
of  his  father.  In  personal  appearance  he 
leans  to  the  side  of  his  mother. 

His  academic  education  was  completed  at 
Jackson,  whither  his  father  had  removed 
from  Paris.  One  of  his  old  school  compan- 
ions, still  his  (levntcr!  personal  friend,  who 
differed  with  him  during  the  War,  and  has 
been  an  active  Republican  since  the  War, 
»ys  of  him :  — 

"As  a  youth,  during  his  academic  course,  he 
*M,  as  he  has  been  as  a  man.  serious,  studious, 

tlwughtful,  and  hard-working.  Tic  toiled  for  what 
he  got,  appeared  only  what  he  was,  never  sought 


to  appear  other,  never  boirowed  the  lesults  of 

others'  toil,  and  what  he  got  came  to  liiin  because 
it  ticlonjj'cd  to  him.  One  thini,'  only  could  tempt 
him  from  se\ere  and  continuous  labor.  When  the 
skating  was  good,  he  would  snatch  some  time  for 
skating." 

There  are  those  who  sow  wild  oats  and 
reap  good  grain, —  likely,  even  then,  perhaps, 
to  be  flavored  <^  wild  oats.    If  a  rare  few  do  ' 

get  an  after  grip  upon  their  badly  running 
machinery  and  make  good  ending  of  bad 
beginning,  Judge  Jackson's  youth  is  but 
another  instance  of  a  rule  so  general  that  it 
is  almost  universal:  As  the  boy,  so  the  man. 

In  1850  he  entered  the  University  of 
Virginia,  and  graduated  from  that  great 
Southern  university  with  high  honors.  After 
reading  law  for  a  year  with  his  kinsman, 
Hon.  A.  W.  O:  Totten,  one  of  tlic  Supreme 
Judges  of  Tennessee,  he  entered  and  gradu- 
ated from  the  I-aw  Department  of  Luaiber- 
land  University,  and,  in  1856,  began  the 
practice  of  his  profession  at  Jackson,  Tenn., 
removing  thence  to  Memphis  in  1858.  where 
be  formed  a  partnership  with  U.  M.  Currin. 
and  cotitiniicd  in  his  prolessiun  until  the  out- 
break of  ihc  Civil  War.  His  thorough  busi- 
nes.s  qualifications  ted  to  his  appointment  as 
receiver,  under  the  Confederate  Sequestration 
Act,  for  the  Western  Di«;trict  of  Tennessee  ; 
and  he  discharged  so  well  the  ddhcult  duties 
of  this  onerous  position,  and  so  justly  withal, 
that  he  escaped  altogether  the  censure  that 
usually  followed  that  difficult  part.  After 
the  war  he  wa*  a«;sr>cfatcd  with  Man.  B.  M. 
Estes,  of  Memphis,  in  the  practice  of  law. 
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until  1874,  when  he  formed  the  partnership 
of  Jackson  &  Campbell  at  T.u  k>on. 

His  father,  more  tliscrmiinat  iiig  than 
parents  usuaiiy  are  in  judging  Uicir  sons, 
once  said  of  him  :  '*  I  would  die  happy  if  I 
could  see  Howell  upon  the  Supreme  Bench. 

He  was  horn  fur  it.  He  will  t;et  on  and  do 
well  anywhcMc.  but  that  i.s  the  place  he  was 
born  for."  He  Uied  before  his  son  was 
elected  to  the  Senate  of  the  United  States  ; 
but  in  1S78  Judge  Jackson  was  induced  by 
friends,  who  recognized  his  eminent  fitness, 
to  allow  his  name  to  be  presented  to  the 
Democratic  Nominating  Convention,  for  the 
Supreme  Bench.  Recognizing  the  duties  as 
burdensome,  and  acceptance  of  such  post 
as  a  great  pecuniary  sacrifuc.  he  consented 
without  engerness.  After  a  hard  and  close 
contest  his  leading  opponent  was  deciaied 
^  nominated.  He  was  actually  nominated,  and 
the  fact  —  probably  never  dreamed  of  by  his 
distinguished  opponent  —  was  soon  known 
tf)  a  few  of  Judge  Jackson's  friends  ;  but  no 
contest  was  made.  Where  there  is  pre- 
eminent fitness,  it  is  hard  to  say  what  would 
or  would  not  "  head  off"  a  capable  man  upon 
an  upward  career.  He  might  have  only 
demonstrated  his  fitness  and  still  prone  m\ 
upward  to  his  present  position,  lie  might 
have  ended  his  career  in  the  drudgery  of  the 
Supreme  Ikncb  of  a  State,  whose  General 
As-einb!v  hns  never  yet  been  able  to  see  that 
it  IS  idle  to  lie  jealous  of  the  Federal  Judi- 
ciary, when  the  Stale  lails  to  elevate  and 
provide  for  its  own  judiciary ;  or  he  might 
have  gone,  grown  poor  Upon  judicial  honors, 
back  ;o  his  profession. 

The  cause  of  his  public  5;!irees^es  unques- 
tionably lay  in  his  past  application,  unswerv- 
ing devotion  to  whatever  duty  fell  his  way, 
trustworthiness,  and  character;  the  occasion 
of  them  was  the  manifc-.tat!oii  of  his  cliar- 
acter  and  ability  in  connection  \\  ith  a  (jues- 
tion  which  he  saw  as  one  of  public  morals. 
The  State-debt  question  vexed  Tennessee 
from  about  1873 ;  and  a  little  later,  when 

Andrew  Tohn^on,  rastinj:^  about  for  a  popular 
issue,  first  thought  of  non-payment  of  public 


I  debts  as  likeliest  to  suit  his  senatorial  pur- 
'  poses,  down  to  1S85,  when  it  was  settled. 
1  he  question  of  the  rights  of  the  bond- 
holders, the  "et|uiiies"  of  the  people,  the 
differences  between  "State-debt  proper" 
and  railroad  debt,  and  between  the  before' 
'  the  war-created  debt  and  the  debt  created  1  v 
I  the  Brownhiw  Stale      a  ei  nnient.  at  a  litr;r 
^  when  the  people  weie  diairanchised,  is  one 
that  need  not  be  discussed  here.   Part  of 
the  debt  was  corruptly  created.    Some  of  it 
was  questionable.     It  enlisted  tlie  blatant 
demagogue  u[ion  one  side.    It  m.ty  have 
enlisted  the  seii-sccking  friend  of  the  bond- 
holder upon  the  other  side.   It  was  compli- 
cated,  and  it  enlisted  sincere  and  honest 
j  men  upon  both  sides.    It  aroused  a  bitter- 
'  ncRS  of  feeling'  ui'e.vamplcd  in  Tennc«!<;ee 
politics.    The  view  that  a  question  of  public 
faith  can  ever  be  a  question  of  political  art, 
of  expediency,  or  even  of  statesmanship,  — 
the  dangerous  view  that  a  debtor  can  ever  be 
allowed  to  consider  and  settle  the  rights  ot 
the  creditor,  —  was  abhorrent  lu  a  large  and 
thoughtful  class,  to  which  Judge  Jackson 
belonged. 

As  a  private  citizen,  he  was  an  active  and 
earnest  advocate  of  the  "  State-credit  "  view, 
—  at  first  payment,  and  then,  as  the  Slate- 
credit  advocates  were  weakened  by  de- 
sertions to  the  popular  "  low-tax  "  view  of 
non-payment  of  the  railroad  debt,  such  com- 
promise as  the  creditors  thrice  offered.  In 
the  last  fight  for  the  Legislature  made  by  the 
State-credit  Democrats,  Judge  Jackson;  re- 
luctantly and  against  his  private  inclination 
and  his  intercuts,  consented  to  stand  for  the 
Legislature,  as  the  onl\'  man  who  could  carry 
his  floteriai  district.  Ailcr  an  able  and  ear- 
nest canvass  b^  was  elected.  Early  in  the 
session  of  the  General  Assembly,  the  sena- 
torial contest  exhibited  the  Republicans, 
within  two  or  three  of  a  majority  on  joint 
ballot,  chietly  gathered  about  Hon.  Horace 
Maynard  ;  the  State-credit  Democrats,  ad- 
vocating the  election  of  Hon.  Jas.  E.  Hailey, 
then  Senator,  ably  representing  the  State, 
and  a  thorough  advocate  of  payment ;  the 
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"  low-tax "  Democrats  advocating  various 

candidates,  and  at  least  three  of  them  ready 
to  join  the  Republicans.    An  earnest  sup- 
porter of  Senator  Bailey,  Judge  Jackson 
thrice  refused  to  allow  his  name  to  be  used, 
advised  Senator  Bailey  that  he  would  sup- 
port him  to  the  end,  and  finally  consented  to 
ali^n  th  '  ti>e  nf  his  own  name  only  when 
Mr.  Bailey  told  him  that  self-respect  would 
not  allow  him  to  remain  longer  a  candidate. 
This  was  at  four  o'clock  in  the  morning,  and 
on  the  next  morning  Judge  Jackson  was 
elected  to  the  Senate  by  the  united  votes  of 
the  State-credit  Democrats  and  the  Repub- 
licans, with»  however,  a  clear  majority  of 
Democratic  votes. 

During  the  next  canvass,  which  exceeded 
in  bitterness  any  political  content  ever  made 
m  the  State,  Judge  Jackson  canvassed  the 
State  with  iiis  colleague.  Senator  Harris, 
not  excepting  Andrew  Johnson,  one  of  the 
most  powerful  i.iopular  stump  orators  pro- 
duced by  a  State  of  stump  speakers.  Bold, 
able,  and  ingenious,  —  a  man  his  then  col-  ; 
league  has  described  as  one  "who  always  | 
hits  above  the  belt,"  —  it  was  greatly  to 
Judge  Jacks  ni's  credit  that  he  held  his  own,  j 
and  powerfully  impressed  all  thoughtful  , 
minds  with  his  strong  logic  and  statesman- 
like views.  So  far  as  election  results  went, 
the  canvass  amounted  to  nothing.  The 
State-credit  Dcmncrats  had  been  able,  by 
their  enrnestness  and  zeal,  to  force  the  low- 
lax  Democrats  up  to  a  platform  of  half- 
payment,  such  as  Senator  Harris  and  others 
were  able  to  ^ccept ;  and  thus  they,  and 
largely  Judge  Jackson,  as  their  foremo«;t 
spokesman,  saveii  the  State  from  the  down- 
right repudiation  toward  which  it  was 
rapidly  rushing. 

In  the  Senate  Judge  Jackson  quickly  took 
high  rank  n«;  a  debater,  a  constitutional  law- 
yer, a  man  of  untiring  working  capacity  and 
wide  acquaintance  with  public  questions, 
and  especially  with  political  principles  and 
history.  In  accord  with  his  party  upon  the 
tariff  and  most  political  questions  and  issues, 
he  differed  with  his  colleagues  as  to  the  j 


Blair  Bill,  and  as  to  many  questions  of  ap- 
pointment. Even  in  the  matter  of  appoint- 
ments, although  unused  to  politics,  he 
managed  to  hold  his  own  with  his  alert  and 
able  antagonist.  No  Senator  ever  gained 
in  briefer  time  greater  reputation  for  tireless 
hard  work.  He  was  affable  and  polite, 
closely  attentive  to  the  interests  and  wants 
of  his  constituents,  and  always  ready  to 
divide  with  them  his  valuable  and  much- 
occupied  time. 

After  a  senatorial  career  of  six  years, 
e\cry  way  creditable,  he  was  selected  by 
President  .Cleveland,  in  a  manner  at  once 
most  embarrassing  and  most  creditable  to 
himself,  to  succeed  Hon.  John  Baxter,  of 
Tennessee,  as  Circuit  Judge  in  the  Sixth 
Judicial  Circuit.  For  a  moment  be  was  criti- 
cised for  accepting ;  but  his  part  was  made 
so  clear  that  all  criticism  vanished  the 
moment  the  facts  were  made  known. 

Except  briefly,  from  time  to  time,  as 
special  Supreme  Judge,  his  first  judicial 
labor  began  in  1886.  His  first  experience, 
at  his  own  home  of  Jackson,  is  worth  relat- 
ing. In  a  suit  for  damages  for  personal 
injuries  the  plaintiff  had  utterly  failed  to 
make  out  a  case.  In  accordance  with  the 
practice  in  the  Federal  Courts  the  Judge 
directed  the  jury  to  return  a  verdict  for  the 
defendant.  The  jury,  left  in  no  doubt  as  to 
the  injuries,  with  the  usual  s\'mpathy  of 
juries  for  the  injured,  where  the  employer  is 
a  great  corporation  able  to  pay,  returned  a 
verdict  for  the  plaintiff  widi  considerable 
damages.  With  his  uniform  courtesy,  the 
Judge  incjtiired  whetiier  the  directions  of  the 
Court  hail  been  understood.  The  Fnieinuu 
replied  that  the  jury  meant  no  disrespect  to 
the  Court;  but  they  thought  they  had  been 
sworn  to  have  something  to  do  with  the 
case. 

During  his  seven  years  upon  the  Circuit 
Bench,  Judge  Jackson  heard  and  determined 
a  large  number  of  cases,  involving  grave 
questions  of  constitutional  law,  of  the  juris* 

taction  of  the  I'ederal  Courts,  of  the  rela- 
tions of  the  United  States  and  of  the  States 
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in  the  Federal  system*,  commercial  law, 
bankinp:.  interstate  commerce,  the  powers 
of  and  limitations  upon  the  Interstate  Com- 
merce Commission,  the  domestic  relations 
and  most  of  the  varied  human  rdatbns  of 
men.  inter  sese  and  as  political  units,  with 
the  State  and  with  the  United  States.  Some 
fifty  of  these  cases  are  reported  in  the 
"Federal  Reporter."  These  fully  illustrate 
the  wide  range  and  varied  powers  and  capa- 
cities of  the  judicial  mind,  his  legal  learningt 
power  of  concentration,  and  conci??e  business 
methods.  The  case  of  Mcintosh  v.  Flint  & 
Pere  Marquette  R'y  Co.  exhibits  the  mar- 
vellous care  and  patience  with  which  he  toils 
through  facts,  making  the  complex  simple 
and  the  obscure  clear,  making  and  stating 
an  account  with  a  grasp  of  generalities  and 
of  applicable  principles  of  taw  and  with  an 
arithmetical  facility  in  details  beyond  that  of 
any  clerk  upon  his  circuit.  The  Lawrence 
M'f'g  Co.  V.  The  Tenn.  M'fg  Co.  was  a 
case  of  trademark,  involving  large  interests, 
with  a  vast  mass  of  proof  taken  through- 
out the  United  States,  — a  case  requiring 
examination  of  many  authorities,  American 
and  English.  The  opinion  exhibits  a  patient 
sifting  of  wheat  from  mountains  of  chati',  in 
evidence,  a  d^r  and  discriminating  review 
of  pointo  of  authority  bearing  direct  upon 
the  question  at  issue.  Upon  appeal,  his 
decision  was  affirniod  by  the  Supreme 
Court.  Siutz  V.  iiandley  involved  the  lia- 
bilities of  stockholders,  where  an  insolvent 
or  failing  corporation  had  issued  stock,  ac- 
companied by  bonds,  taken  by  the  old  stock- 
holders. The  case  was  hot!y  cnntcstcc!.  and 
after  a  thorough  review  oi  American  State  | 
and  Federal  and  of  English  authorities,  the 
Court  decreed  payment  of  unpaid  stock  on 
behalf  of  creditors  such  as  were  entitled  to 
have  looked  to  such  increase  of  capital 
stock.  The  decision  was  reversed  in  part 
by  the  Supreme  Court ;  but  it  was  clearly  a 
reversal  of  former  United  States  decisions, 
andan  adoption  of  the  English  principle.  The 
Ky.  &  T.  Brid«,'e  Co.  v.  I."  &  X,  R  K  Cn.  is 
\\\  exhaustive  discussion  ot  the  powers  of 


Congress  in  matters  of  interstate  commerce, 

of  the  powers  conferred  upon  the  Ii  terstate 
Commerce  Commission,  oi  jurisdiction  ami 
citizenship,  of  the  powers  of  the  Circuit 
Courts  in  matters  growing  out  of  the  action 
of  the  Commission,  of  rates  and  charges ; 
and  it  is  one  of  the  most  instructive  cases 
in  that  new  and  difficult  branch  of  the  law. 
The  patent  cases  heard  and  determined  dis* 
play  a  wonderful  resea^h  into  patent  laws 
on  the  part  of  one  to  whom  that  branch  of 
jurisprudence  was  almost  a  new  one  when 
he  took  his  seat  upon  the  Federal  Bench. 
They  exhibit  not  only  a  clear  insight  into 
the  patent  system  and  laws  and  their  appli- 
cation, but  a  wonderful  grasp  of  mechanics, 
along  with  a  clear  comprehension  of  the 
common-law  principles,  often  applicable  to 
patents  in  their  various  relations  to  com- 
merce and  trade,  and  when  and*  where  these 
are  applicable,  and  when  they  are  and  when 
they  are  not  within  the  juriisdiction  of  the 
Federal  Courts. 

The  case  of  United  States  Harper  was 
an  indictment  under  the  National  Banking 
Acts  for  various  alleged  violations  of  law. 
The  case  was  one  of  more  than  one  hundred 
counts,  involving  numerous  large  and  intri- 
cate banking  transactions,  documentary,  oral, 
and  expert  proof,  bringing  before  the  Jury  a 
vast  mass  of  complex  and  undigested  arith- 
metical and  other  facts.  The  part  of  the 
Judge  was  that  most  difficult  and  delicate 
part  in  judicial  life, —  to  see  that  the  defend- 
ant had  the  benefit  of  all  his  legal  rights 
and  privileges,  to  see  that  society  did  not 
siifTer  from  the  social  position,  business  con- 
nection and  standing,  and  appeals  for  sym- 
pathy, of  the  defendant.  The  defendant 
was  convicted  and  sentenced. 

A  reading  of  difficult  cases  reported  would 
attest  the  nmrvellons  patience  and  toil  of  a 
laborious  man,  leaving  an  erroneous  idea  of 
only  plodding.  In  order  to  know  how  erro- 
neous this  idea  is,  it  is  necessary  to  see  the 
Judge  upon  the  bench,  face  to  face  with  a 
vast  web  of  intricate  facts.  It  is  then  .seen 
that  there  is  a  capacity  tor  toil,  but  also  a 
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lightning  perception  ol  applicable  principles, 
and  under  and  in  close  and  undivided  con- 
nection  with  these,  a  lightning*5v\ift  and 
lightning-clear  perception  and  c^rasp  of  tacts, 
a  luick  and  uncrrini;  analysis,  as  quick  and  ■ 
accurate  synthesis  and  classification  ;  so 
tbat  when  the  cause  is  closed  the  Judge  is 
at  once  ready  to  present  the  jury  with  a 
vir^vv  of  Hicts  and  applicable  i>rincip!cs,  with- 
(>;i:  which  facts  are  nothing,  such  as  defies  . 
trie  criticism  of  the  keenest  lawyer.  ' 

His  seven  <years  upon  the  bench  in  that 
important  circuit,  whose  large  and  varied 
business  brought  before  him,  from  time  to 
lime,  both  the  able  lawyers  of  that  circuit 
and  many  of  the  great  lawyers  of  the  East, 
demonstrated  the  superior  judicial  cast  <rf  his 
mind.  At  the  death  of  the  lamented  Justice 
Lamar,  President  Harrison,  whose  sagacity 
and  knnwledp^e  of  judicial  material  had  been 
thoroughly  demonstrated,  wished  to  make 
the  appointnnent  from  the  South.  His  own 
acquaintance  and  intima^  with  in  the 
Senate,  and  knowledge  of  his  complete  fit- 
ness might  have  led  him  to  appoint  Jackson 
of  bis  own  motion.  To  reinforce  this  favor- 
sUe  knowledge  came  a  strong  appeal  from 
staunch  Republican  lawyers  of  the  -North' 
west,  who  knew  from  experience  the  su- 
perior titness  of  Judge  Jackson.  To  this 
were  soon  added  appeals  of  the  same  kind 
from  the  East  and  from  the  South.  It  is 
also  believed,  but  is  not  here  stated  as  a 
fact,  that  the  judges  of  the  Supreme  Court 
desired  such  an  able  associate.  Repre- 
sentations made  without  regard  to  party, 
added  to  his  own  knowledge,  enabled  Presi- 
dent Harrison  to  know  that  he  could  make 
no  mistake  in  such  appointment. 

It  was  every  way  creditable,  both  in  the 
motives  thereto  and  in  the  judgment  dis- 
played in  the  selection.  Being  an  unusual 
display  of  party  —  rather  unpartisan  —  mag- 
nanimity, the  appointment  called  for  the 
usual  questioning;  of  motives,  search  for  the 
meaner  motive  beneath  a  great  act.  This 
invarisble  search  for  the  mean  motive  back 
of  a  good  act  suggests  something  generally 


mean  in  man.  This  is  not  true  ;  it  is  rather 
true  that  there  is  something  essentially 
mean  in  politics  and  the  popular  political 

standard.  The  meaner  motives  assigned  in 
this  matter  are  not  worthy  of  mention  or 
refutation.  To  those  who  know  the  inside, 
the  President's  knowledge,  the  movement  of 
good  men  of  all  parties  for  Judge  Jackson's 
appointment,  and  the  Judge's  absolute  dig- 
nified inaction,  they  were  all  known  to  be 
grotesquely  false. 

Judge  Jackson  himself,  agreeably  situated 
upon  the  bench  in  a  great  circuit,  pleasantly 
dwelling  upon  and  managing  a  truly  baronial 
estate,  knowinj^^  that  he  could  never  he  so 
agreeably  employed  in  larger  and  higher 
duties,  feeling  to  the  full  the  responsibilities 
involved,  far  from  being  eager,  simply  felt 
that  no  lawyer  and  judge  with  a  sense  of 
duty  and  responsibility  and  a  pardonable 
pride  in  doing  well  his  part  in  life,  could 
decHne.  He  accepted  with  a  modest  feeling 
of  responsibility,  and  without  exhibiting  the 
elation  of  gratified  personal  vanity  or  of 
satisfied  ambition. 

As  a  judge  Justice  Jackson  is  equally 
skilled  to  grasp  and  unravel  the  most  tangled 
skein  of  legal  principles  and  conflicting  deci- 
sions, and  the  most  complicated  web  of 
human  events,  facts,  and  relations,  or  the 
most  involved  and  complex  combinations  of 
mechanics  and  machinery.  He  is  equally 
facile  in  his  grasp  of  abstract  principles  of 
law,  —  if  it  is  ever  the  part  of  a  judge  tn  deal 
in  the  abstract,  or  to  deal  with  principles 
apart  from  their  application,  —  and  in  the 
dose-fit  application  of  principles  to  facts  and 
relations;  he  moves  with  equal  facility 
throtigh  a  tan^'lcd  line  of  conflicting  deci- 
sions and  a  complex  arithmetical  web,  fre- 
quently shocking  an  expectant  clerk  with  an 
account  briefly  and  cieariy  stated.  It  is  rare 
that  one  with  an  easy  grasp  of  facts  is  also 
equally  gifted  in  the  law,  or  that  one  with 
clear  L^lanceat  facts  and  a  marvellous  memory 
and  knowledge  of  details  has  also  the  hi^^liest 
reasoning  powers  and  a  logical  bent  equal  to 
his  grasp  of  details.   Add  to  this  an  even 
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balance,  a  perfect  seif-containment,  —  an 
easy  but  a  fiim  rein  upon  intellectual  and 
emotional  faculties,  —  ability  to  resist  any 

temptation  to  swerve  by  a  hairs-breadth 
from  the  business  matter  in  hand,  capacity 
to  avoid  being  turned  aside  by  sympathy,  by 
temptation  to  rhetorical  display,  or  a  show  of 
mere  learning  for  its  own  sake,  —  and  there 
is  the  ideal  jiidf^e.  Xot  that  he  lacks  sym- 
pnthies.  His  eye  has  been  seen  to  moisten 
upon  the  bench,  where  women  and  children 
involved,  and  yet  his  decision  to  come 
coldly  forth, — the  law  and  justice  of  the 
matter. 

In  his  opinions  he  seeks  to  be  c!ear,  con- 
cise, and  direct,  without  ornament,  embel- 
lishment, or  rhetimc,  although  he  possesses 
a  lively  fancy  and  a  capacity  for  sentiment 
and  rhetoric,  if  he  chose  to  use  it.  His  style 
is  pure,  loi^ical,  and  strong,  his  diction 
chaste  and  elegant, — style  well  suited  to 
judicial  decisions.  As  a  style  it  has  a  fault 
or  two,  chiefly  due  to  the  peculiarities  of 
judicial  writing,  and  these,  in  a  style  so 
nearly  faultless,  scarcely  worth  criticism.  In 
a  very  busy  life  he  has  not  neglected  litera- 
ture, especially  study  of  the  Shakspearian 
drama ;  but  he  rarely  uses  illustrations  drawn 
from  literature,  in  his  opinions.  Indeed,  he 
is  so  sparine:  of  figure  of  speech  and  illustra- 
tion that  these  are  scarcely  to  be  found,  and 
when  found,  are  generally  some  plain,  prac^ 
tical,  homely  illustration  such  as  clarifies 
without  ornamenting.  A  man  of  unfailing 
courage,  he  looks  only  to  the  law  and  not 
to  the  consequences  in  deciding  causes,  re- 
garding consequences  as  belonging  to  the 
legislative  power  and  not  to  the  judicial 

As  a  man.  Judge  Jackson  is  serious, 
modest,  and  unassuminnj,  with  a  quiet,  play- 
ful humor  of  his  own  when  he  has  time  to 
indulge  it,  and  a  keen  enjoyment  of  wit  and 
humor  in  others.  Dignified  and  reserved, 
he  is  not  easily  approachable  by  strangers, 
and  yet  the  gentlest  and  kindest  of  men 
when  approached.  No  man  knows  better 
the  value  reticence;  and  his  qui^  reserve 
has  got  htm  charged  with  coldness,  which  is 


unjust.  No  man  is  more  warmly  attached 
to  his  fnends,  or  has  more  thoroughly 
attached  others  to  him.  While  uniformly 

courteous,  he  is  exceedingly  gracious  to  the 
humble,  and  kind  and  gentle  to  the  vouti<3:er 
members  of  the  bar.  lie  presides  with  a 
quiet,  kindly  dignity,  which  is  never  pre- 
sumed on,  berause  it  is  apparent  that  the 
iron  hand  of  the  judge,  although  never  or 
rarely  seen,  is  there  He  is  not  what  would 
be  called  a  good  "  mixer," — no  hand-shaker 
for  popularity,  —  and  yet  he  has  attracted 
men  to  him  and  made  fnends  to  a  remarkable 
degree. 

He  has  been  twice  married  ;  his  present 
wife,  a  daughter  of  Gen.  W.  G.  Harding,  of 
Belle  Mead.<— a  man  foremost  in  promoting 
fine-horse  breeding,  himself  a  man  of  highest 
standing  and  most  lovable  and  admirable 
character. 

Dwelling  upon  West  Mead,  a  fertile  farm 
of  some  three  thousand  acm,  —  a  valley* 
plain  of  lovely  meadows,  sparsely  shaded 

blue-grass  pastures,  finely  watered,  encircled 
upon  two  sides  by  the  high  ridge  of  the 
"  Kim  "  of  the  lacustrine  "  Basin  "  of  Middle 
Tennessee,  covered  with  herds  of  fine  stock ; 
with  a  beautiful  home  presided  over  by  a 
quiet,  cultivated,  refined  wife,  —  a  woman 
too  of  strong  sen.se,  capable  herself  in  affairs, 
of  the  old-fashioned  Southern-womanly  type, 
not  "  strong-minded  **  in  the  cant  of  the  day  ; 
with  a  small  circle  of  lovely  children ;  with 
a  delightful  coterie  of  cultivated  fnends,  with 
whom  to  enjoy  sometimes  conversation, 
sometimes  chess,  and  sometimes  a  fo.x-hunt ; 
addressing  himself  with  equal  practical  sense 
and  capacity  to  the  business  of  his  court,  the 
affairs  of  his  farm,  or  the  disposition  of  the 
products  of  the  farm,  —  his  has  been  an  ideal 
life. 

Judge  Jackson  is  an  elder  in  the  First 
Presbyterian  church  of  Nashville,  a  man 

profoundly  religious,  not  in  a  spasmodic  or 
emotional  way,  but  because  of  a  firm  and 
abiding  faith  in  a  Supreme  Intelligence  and 
a  wise,  orderly,  just,  and  1aw>govemed  uni* 
verse.   His  purity  is  of  that  kind  that  is  and 
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was  never  questioned.  His  character  is 
that  o{  a  self-contained  man,  just,  upright, 
temr>crate,  with  passions  and  emotions  all 
his  lito  s">  well  in  hand,  under  the  mastership 
of  a  strong  will,  that  they  no  longer  need  a 
touch  of  the  rein ;  a  man  in  whom  the 
virtues  are  habitual  Unlike  the  most  of 
such  men,  he  is  charitable  to  the  h.ilting, 
stumbling,  and  fallinj}:  of  those  whose  lives 
are  a  continual  struggle  against  evil.  To 
these,  too,  he  is  ready  to  award  praise  for 
genuine  heroism,  if,  when  they  fall,  they  do 
also  rise  and  try  all  there  IS  in  them  to  walk 
well  in  right  ways. 

In  his  devotion  to»  and  enjoyment  of,  hard 
work, —  law,  farming,  and  a  keen  business 
capacity  in  disposing  of  products,  and  invest- 
ment of  siirp]ii'>es,  —  he  has  also  a  capacity  j 
for  moderate  unbending  in  social  enjoyments 
around  the  festal  board,  occasional  enjoy- 
ment of  a  well-run  race,  with  especial  pride 
in  ih  1'  le  Mead  stock,  of  which  great 
stock-farm  he  was  joint-owner  until  two  or 
three  years  ago,  when  he  sold  out  to  his 
brother,  Gen.  VV.  H.  Jackson,  a  graduate  of 
West  Point,  and  one  of  Forrest's  brigadiers. 

He  has  also  one  enjoyment  that  is  like  the 
skating  of  his  schooldays.  He  keeps  a  pack 
of  red  fox-hounds,  and  with  his  friend  and 
ueighbor,  Thos.  H.  Malone,  one  of  the 
leaders  of  the  Nashville  bar,  he  is  often 
found  unbending  by  following  the  swifb  and 
lon^-winded  red  fox,  or  chasing  some  deer 
escaped  from  the  deer-park  of  his  brother's 
oeighboring  Belle  Mead  estate.-  His  only 
stber  diversions  are  an  occasional  dip  into 
literature,  a  game  of  chess,  and,  in  the  ennui 
of  a  summer  resort,  a  game  of  whist  or  even 
euchre. 

Such  is  the  man,  —  if  fitted  for  that  loftiest 
of  earthly  positions,  well  worthy  to  be  set 
out  IS  he  is,  —  a  man  of  dear,  precise,  prac- 


tical business  character;  great  seIf«contain- 

mcnt ;  deep  but  not  obtrusive  religious  faith  ; 
logical  faculties,  both  acute  and  strong  ;  \y\''--v\ 
philosophy,  wide  grasp  of  facts  and  [  rai- 
ciples ;  close  analytical  and  equally  powerful 
synthetic  ability ;  ripe  scholarship ;  acquaint' 
ance  with  the  best  literature,  for  use  if 
ever  needed  ;  a  fine  fancy,  too.  if  ever  called 
for;  perfect  purity  of  morals,  and  a  human 
capacity  for  innocent  enjoyment  of  innocent 
amusements  in  rare  moments  of  unbending. 
In  this  direction  or  that  he  may  be  excelled 
by  this  man  or  that.  Few  men  will  be  foutul 
more  fully  or  ripely  rounded  out  from  tiie 
centre,  in  all  directions.  Out  of  this  full- 
rounded  manhood  has  grown  that  success  in 
life  which  has  been  called  his  "  luck.** 
j  When  just  sucli  man  was  needed  he  was 
standing  there,  just  such  man  ;  and  his  suc- 
cess is  the  result  of  a  past  life  of  fidelity  to 
himself  and  what  was  in  him,  trustworthi- 
ness, and  faithfulness  to  the  trusts  that  lay 
upon  his  way,  —  cause  and  cfTect. 

This  sketch  is  drawn  with  an  admiring 
hand.  None  of  any  value  was  ever  drawn 
by  any  other.  numb>level  indifference  nor 
flaw-finding  critical  faculty  ever  drew  faith- 
ful sketch  of  any  man.  The  justification  for 
admiration  grows  out  of  mutual  agreeable 
relations,  and  out  of  no  servile  human-idol 
worship;  and  out  of  the  high  place  Judge 
Jackson  held  in  the  confidence  of  old  Sena^ 
tors  of  both  parties,  as  a  capable,  earnest, 
and  able  legislator ;  and  out  of  the  manner 
in  which  he  drew  to  him  as  friends  and 
admirers  the  ablest  lawyers  of  America ;  and 
out  of  the  culmination  of  all  this,  in  his  eleva- 
tion by  the  clear  judgment  and  honest  pur- 
pose of  the  President  of  the  United  States  to 
the  foremost  place  in  the  world,  —  a  place 
upon  the  Supreme  Bench  of  the  United 
States. 
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OUR  FIRST  OBNBRAL  ASSEMBLY. 


By  AiJXANOER  Brown. 


THE  Colony  in  Virginia  was  in  the  begin- 
ning dependent  on  the  Company  in 

England  in  almost  every  way,  rind  it  was 
not  vmtii  the  return  of  Dale  in  July,  i6i6, 
that  it  was  regarded  as  a  settled  plantation. 
It  was  then  determined  to  give  the  planters 
a  fixed  property  in  the  soil,  and  to  conBrm 

every  man's  portion  "'as  a  state  of  inheri- 
tance to  iiim  and  his  hovers  forever,  with 
bounds  and  limits  under  the  Companies 
Seale,  to  he  holden  of  his  Maiestie,  as  of 
his  Manonr  of  East  Greenwich,  in  Socage 

Tenure,  and  not  in  Capitc."  Early  in  1617 
Capt.  Samuel  Ar^,^^ll  was  sent  with  special 
Commissioners  and  a  .special  surveyor  to 
prepare  the  way  for  carrying  out  this  deter* 
miiiation;  and,  their  preparations  having 
been  completed,  at  the  beginning  of  April. 
161 8,  Thomas  West  T.nrd  De  La  Warr,  ihc 
Lord-Governor  and  Captain-General  ot  the 
Colonies*  went  to  Virginia  **to  mak*  goitd  the 
plantation  ttuft!*  But,  unfortunately,  he 
(lied  on  June  17,  161S  (I  am  using  the 
present  style  dates),  while  on  his  vo\af,'c. 
The  news  of  his  death  reached  Lotulon,  Oct. 
I5»  1618 ;  and  some  time  prior  to  November 
4,  the  managers  of  the  Virginia  Company 
chose  Capt.  George  Vardley  first-cousin 
to  Richard  V'erwood,  step-father  of  John 
Harvard,  the  founder  of  Harvard  College, 
Mass.)  to  be  Governor  of  Virginia  in  tx>rd 
De  La  Warr's  place.  He  was  commissioned, 
on  \ovember  28,  to  serve  onely  for  three 
yeares  in  certain  and  afterwards  during  the 
Company's  pleasure."  And  at  the  same 
time  the  following  most  important  docU' 
ments  were  given  to  him,  namely:  — 

I.  "The  commission  for  establishing  the 
Counsel!  of  State  and  the  General  Assemblv 
in  Virgiaia,  wherein  their  duties  were  de- 
scribed to  the  life." 

II.  **Tbe  Greate  Charter,  or  Comission 
of  privileges,  orders,  and  lawes."  And 


III.  *' Sundry  Instructions  given  by  The 

Counsel  in  England." 

As  these  documents  were  manifestly  issued 
for  the  |turpose  of  placing  the  (  V'Immv  some- 
what "on  Its  (Avn  feel,"  so  to  speak,  that  is, 
**  to  make  j^ood  the  plantatum  then!*  it  is 
probable  that  similar  papers  had  been  given 
to  Lord  De  La  Warr  in  the  spring  of  1618; 
but,  if  so,  his  death  pre\'ented  their  execu- 
tion. The  date  of  the  issuing  of  our  first 
executed  Magna  Charta,  Nov.  28,  161 8,  is 
a  most  important  one  in  our  earliest  history ; 
and  it  was  not  then  allowed  to  pass  by  with- 
out "  a  sign  in  the  heavens''  for  on  that  nif^^ht 
a  blazing  star  "  appeared,  and  the  supersti- 
tious world  looked  on  with  bated  breath, 
believing  that 

"  I.ight  things  there  be  a  comet  brings, 
\\  licn  it  on  high  cloth  horrid  range: 
I     Wind,  FTiii""  l>l,-\gue.  .iiul  Death  to  Kinj^s, 

War,  E.u  ihqu.ikfs.  Floods,  and  Dirc(ul  Ciiange.'' 

On  December  4,  Kini;  James  T.,  while  at 
New  Market,  knighted  the  new  Governor  of 
Virginia,  Sir  George  Yardley;  and  on  the 
13th.  additional  instructions  were  given  to 
him  by  the  Council  and  Company. 

Although  the  ships  had  been  ready  for 
over  two  months,  Yardley  did  not  sail  until 
Jan.  29,  1619.  The  comet  remained  visible 
in  the  heavens  until  December  26,  and  it 
may  be  that  it  was  thotight  best  not  to  sail 
until  after  that  baneful  inlluence  had  jiassed 
away.  Superstition  has  made  the  comet  a 
factor  in  many  great  events  since — "A 
thousand  sixe  and  sixty  yeare  [Hasting, 
1066]  a  comet  did  appeare,  and  Englisriimen 
lay  dead." 

Owinp;  to  adverse  weather,  Yardley  did 
not  reach  Jamestown  until  April  29.  1619. 

**The  commission  for  establishing  the 
Counsell  of  Estate  [State]  and  the  Geneial 
Assembly  in  Virginia,"  ci  Nov.  2g,  i6t8» 
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gnoted  that  there  should  be  held  in  the 
Colony  an  annual  General  Assembly.   con-  . 

stsdng  of  the  Governor,  the  Counscll  of  | 
Estate  and  two  Hur^esscs  out  of  L^achc  Incor- 
poration and  Plantation,  to  be  freely  elected  , 
by  the  inhabitants  thereof.' 

Some  time  after  Governor  Yardley's  ar- 
rival in  Virginia,  he  »cnt  out  "  his  sumons 
all  over  the  Country,  as  well  to  iin  itL-  those 
of  the  Coiinsel!  of  Estate  that  were  ahsenie 
[trom  Jamoiitownj,  as  also  ior  the  election 
of  Burgesses;"  and  these  having  been  ! 
chosen*  the  first  representative  legislative 
assembly  ever  held  within  the  limits  of  the 
I  nTet!  States  convened  at  Jamestown,  on 
Friday,  Aug.  9,  1619. 

*•  The  ino^t  rnn^'cnicnt  plnro  wc  rotild  finilc  to 
att  in  tiie  Qinre  of  the  C  hun  he.  Where  Sir 
Gtorge  Ycardley,  the  Govcroour,  being  sett  downe 
io  his  accustomed  place,  those  of  the  Counsel  of  I 
Estate  sate  nexte  hitn  on  t>oth  li.-srulr^,  cxreptc  ' 
oncly  the  Secretary  then  appointed  Speaker,  who 
sate  right  before  him ;  John  Twine  [Thine ?],clerke 
of  the  General  .Assembly,  being  placed  nexte  the 
?|>eakcr ;  and  Thomas  Pierse,  the  Sergeant,  stand- 
ing at  the  barre.  to  be  ready  for  any  ser\-icc  the 
Assembly  shoutde  conuiund  him/' 

"The  Council  of  State"  were,  probably, 
Capt.  Samuel  Macuck  (or  Maycott).  Capt. 
Nathaniel  Powell,  John  Rolfe,  Capt.  Francis  1 
West,  Rev.  William  Wickham,  and  possibly  | 
others.  John  Pory,  "the  Secretary  of  Es- 
tate." was  appointed  the  first  Speaker  of  the 
General  Asbeinbly. 

The  Burgesses,  who  appeared,  were :  **for 
james  dtty,  Captaine  William  Powell*  En- 
signc  William  Spense  ;  for  Charles  citty, 
Samnel  Sharpe,  Samuel  Jordan  :  for  the  citty 
ot  Henricus,  Thomas  Dowse.  John  Poleniine  ;  ! 
lor  Kiccowtap  (afterwards  Elizabeth  citty), 
Captaine  WUliam  Tucker,  William  Capps ; 
(for  Martin  Bran(L>ii — ^  Capt.  John  Mar- 
gin's I'lantation,  Mr  I  homas  Davis.  Mr. 
Robert  Stacy)  ;  for  Smythe's  hundred,  Cap  | 
t«n  Thomas  Graves,  Mr.  Walter  Shelley ; 
for  Martin's  hundredt  Mr.  John  Boys,  John 
jackson;  for  Argall's  guifte,  Mr.  Thomas 
28 


Pawlett.  Mr.  Edward  Gourgamg  ,  for  Flower* 
dieu  hundred,  Ensigne  Edmund  Kossingham, 

Mr.  John  Jefferson ;  for  Captain  Lawne's 
I'lantation.  Captain  Christopher  Lawne. 
Ensignc  Washer;  for  Captaine  Warde's 
Plantation,  Captaine  Waide,  Lieutenant 
Gibbes." 

"  But  forasmuthe  as  men's  afiaires  doe  little 
prosper  where  God's  service  is  neglected,  all  the 

Hurgesscs  lookc  their  places  in  the  Quire  till  a 
prayer  was  saiti  by  Mr.  [Richard]  H'lrke,  tiie 
.Mini-ster.  that  it  ivould  plea^  God  to  guide  and 
to  sanctide  all  our  proceedings  to  his  owne  glory 

and  to  the  uond  of  this  JM.mt.iTirin. 

"  Prayer  being  ended,  to  the  intente  that  as  we 
bad  begun  at  God  .Almighty,  so  we  might  proceed 
with  awful  and  due  respecte  towards  the  Lieu- 
tenant, our  most  gntions  .itid  c!road  Sosoni^ne, 
all  the  Burgesses  were  intrcatted  to  retyre  them- 
selves into  the  body  of  the  Churche,  which  being 
done,  before  they  were  fully  admitted,  tliey  were 
c.illed  in  order  and  by  name,  and  every  n  nn 
(none  staggering  at  ii;  tooke  the  oalhe  of  Supre- 
macy, and  then  enired  the  Assembly." 

The  first  btisincss  bctore  the  House  was 
to  con.sider  the  cases  kA  several  Burgesses  to 
whom  exception  had  been  taken,  and  to  de- 
cide who  were  entitled  to  sit  as  members  of 
the  House.  The  Speaker  "  tooke  exception  " 
at  the  Burgesses  from  "Captaine  Warde's 
Plantation,"  "as  at  one  that  without  any  co- 
mission  or  authority  had  seated  himselfe," 
etc. ;  but.  Captain  Warde  havin<; agreed  to  cer- 
tain orders  of  the  Assembly,  himself  and  his 
Lieutenant  were  admitted  "  by  the  voices  of 
the  whole  Assembly."  (Captain  Ward  had 
but  recently  returned  from  a  ftshtng-voyage 
to  Monh^n  Island,  New  England.) 

Then  "  the  Governor  himselfe  alledged  that 
before  we  proceed  any  further  it  behooved 
us  to  examine  whither  it  were  fitt,  that  Cap- 
taine Martin's  Burgesses  shoulde  have  any 
place  in  the  Assembly,  forasmuche  as  he 
liath  a  clause  in  his  Patente  which  doth  not 
onely  exempie  him  from  that  equality  and 
uniformity  of  lawes  and  orders  which  the 
Create  Charter  saith  are  to  extend  over  the 
whole  Colony,  but  also  from  diverse  such 
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lawesaswe  must  be  enforced  to  make  in  the 
General  Assembly.    That  clause  is  as  fol- 

lowctli :  Item.  That  it  shall  ;iTid  may  be 
laufull  to  and  for  the  said  Captain  John 
Martin,  his  heyers,  cxecutours,  and  assignes 
to  goveme  and  comaunde  all  such  person  or 
persons  as  at  thu  time  [1616]  he  shall  carry 
over  with  him,  or  that  shalbe  sente  him 
hereafter,  free  from  any  comnunde  of  the 
Colony,  excepte  it  be  in  ayding  and  assisting 
the  same  against  any  Ibrren  or  domestical 
enemy.*' 

After  discussion  it  w*as  ordered  that  the 
two  Hiirqiesses  for  Martin-Brandon  should 
••  wilh-drawe  themselves  out  of  the  Assembly 
till  such  time  as  Captaine  Martin  should 
make  his  personal  appearance  before  them,** 
and  "  be  contente  to  quitte  and  give  over 
that  parte  of  his  Patcnte.  .  .  .  Upon  this  a 
letter  or  warrant  was  drawen  in  the  name  of 
the  whole  Assembly  to  sumon  Captaine 
Martin  to  appeare  before  them  in  forme 
following: 

By  th*  GaverMT  and  Gtmral  AtsmUy 

Virginia. 

Crtptnine  Marline,  we  nre  to  r?q'i<*«it  you  upon 
sight  hereof,  with  all  convenient  speed  to  repaire 
hither  to  James  Citty  to  treatt  and  conferre  with  us 
about  some  matters  of  especial  importance,  which 
concerns  botli  ns  and  the  wliole  Colony  and  your* 
self.    .And  of  Uiin  wc  praye  you  not  to  faile. 

Jame<  Cirrv,  July  30  [O.  S  ].  i^itg. 

AcidressL'd :  To  our  very  loving  f'rientl.  Captain 
John  Martin,  Esquire,  Mauuer  of  the  Ordinance.'* 

Martin  appeared  on  Monday,  August  12  ; 
and  after  his  case  was  stated  to  him,  "  His 
answere  was  negative,  that  he  would  not  in- 
fringe any  parte  of  his  Patcnte.  Where- 
upon it  was  resolved  by  the  Assembly  that 
his  Burgesses  should  have  no  admittance." 
This  was  the  earliest  contest  in  the  Colony 
on  Chanter  Rights.  Martin  was  "  educated 
to  the  law;  '  lie  knew  his  rights,  and  know- 
ing dared  maintain  them. 

The  Speaker,  John  I'ory,  who  had  been 
a  member  of  Parliament,  first  formed  the 
Assembly,  and  "  to  their  great  ease  and  expe- 


dition reduced  all  matters  to  be  treatted  of 
into  a  ready  method."   He  divided  the  busi- 
ness to  be  considered  by  the  Assembly 
into  "  fowcr  scverall  Objects,  namely  :  — 

**  Firsts  The  Create  Charter  of  orders, 
lawes,  and  privitedges ; 

Seemtdfyt  which  of  the  imtructims  given 
by  the  Counsel  in  England  to  my  lo  :  la  r 
Warre,  Captain  Argall,  and  Sir  George 
Yeardley,  might  become  lawes; 

*'  Thirdly,  what  lawes  might  issue  out  of 
the  private  conceipte  of  any  of  the  Burgesses, 
or  any  other  of  the  Colony  ;  and 

*' Lastly,  what  petitions  were  fitt  to  be 
sente  to  England." 

Hie  Great  Charter  was  divided  Into  four 
books,  or  divisions,  and  each  part  referred 
to  a  separate  committee,  -  -  "Captain  Williattt 
Powell.  Ensigne  RM^iiighaiii,  Captaine 
Warde,  Captaine  Tucker,  Mr.  Shelley, 
Thomas  Douse,  Samuel  Jordan,  and  Mr. 
Boys  "  composed  the  committee  '*  for  pern* 
sinp;  the  first  booke  of  the  fower." 

"  Captaine  Lawne,  Captaine  Graves,  En- 
signe  Spense,  Samuel  Sharpe,  William 
Capps,  Mr*  Fawlett,  Mr.  Jefferson  and  Mr, 
Jackson,"  the  committee  for  the  second 
book. 

"  The  names  of  the  Comittics  for  perus- 
ing" the  third  and  fourth  books  have  not 
been  preserved. 

*'  It  pleased  the  Governour  for  expedition 
sake  to  have  the  second  object  of  the  fower 
["what  Instructions  should  become  Laws  "] 
to  be  examinetl  and  prepared  by  himselle  " 
and  the  Burgesses  who  were  not  on  the 
aforesaid  two  committees. 

The  Assembly  went  systematically  to  work 
on  *'  the  fower  severall  objects,"  and  seem  to 
have  accomplished  their  task  reasonably 
well,  very  nearly  on  the  same  lines  which 
have  been  followed  by  many  subsequent 
General  Assemblies. 

"The  committees"  reported  on  the  Great 
Charter  on  August  10,  and  presented  to 
the  General  Assembly  six  petitions  for  sun- 
dry alterations  thereof,  to  be  sent  to  the 
Treasurer,  Counsell,  and  Company  in  Eng- 
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land,  and  tlun,  "  there  remaining  no  iariher  j 
jcnipie  in  the  minds  td  the  Assembly  touch- 
ing the  said  Great  Charter,  the  Speaker  put 

the  same  to  the  qncstion,  and  it  passed  with 
the  general  assent  and  applause  of  the  whole 
Aiscmbly." 

On  Sunday,  August  1 1,  Mr.  Walter  Shelley 

(possibly  of  the  same  family  as  the  poet, 
H\sshc  Shelley),  a  member  for  Smytbes 
iiundrcd.  died. 

Monday,  August  12,  was  largely  devoted 
to  considering  **  which  of  the  Instructions 
might  conveniently  putt  on  the  habitc  of 
Lawcs;"  and  Tuesday  to  "sucli  l.iwes  as 
might  issue  out  nf  every  mnn's  [irivatc  cnn- 
ceipte."  Each  class  ol  laws  being  lirst  coiisiU- 
era)  by  committees  before  being  submitted 
to  the  General  Assembly. 

A  good  many  laws  of  sundry  sorts  were 
pasi^ed,  namely  :  relative  to  the  Indians,  re- 
garding the  treatment  of  them,  trading  with 
(bem,  their  education,  conversion,  etc. ;  to 
dieaftairs  of  the  church  ,  to  the  planting  of 
corn,  mulberry  trees,  silk-tlax.  English-flax, 
inisesecds,  vines,  tobacco,  etc.  ;  to  land- 
patents,  landlords,  tradesmen,  mechanics, 
tcmnts,  servants,  etc. }  to  **  The  Magazin," 
tnding,  etc.;  to  the  general  conduct  of 
affairs,  private  and  public,  in  the  Colony ; 
and  '  against  Idlenes,  Gaming,  drunkeness, 
and  cxcesse  in  apparell." 

Rents,  taxes,  etc.,  *' were  not  to  be  exacted 
in  money  of  us  (wlunof  we  have  nme  atatl^ 
as^vchave  no  minte),  but  the  true  value  of 
the  reiit  in  coniodity."  To  this  intent  the 
price  of  tobacco  was  fixed  by  law, —  "the 
best  It  three  shillings,  and  the  second  at 
eighteen  pence  the  pounde.  .  .  .  And  any 
tobacco  what^ioever  which  shall  not  prove 
vendib',0  at  the  second  [)rice  shall  be  imme- 
diaicly  burnt  before  the  owner's  face." 

In  Older  to  pay  its  oflicers,  the  Geneml 
AisenUy  passed  a  law  that "  every  man  and  j 
inan$cr\'ant  in  the  colony  of  above  16  yeares 
^  age  shall  pay  one  pound  of  the  best  to- 
'■cco;  the  whole  buikc  whereof,  to  be  dis- 
ced to  the  Speaker  and  likewise  to  the 
and  Sargeant  of   the  Assembly, 


I  according  to  tiicii  degrees  and  rankcs.  And 

to  the  Provost  Marshall  of  James  Citty  for 
his  attendance  upon  the  said  General  Assem- 
bly. .  .  .  The  gatlxrini;  of  the  said  tax  to 
begin  on  the  24th  (O.  S.}  of  February  nexte  " 
(March  5,  1620). 

On  August  14.  before  dissolving,  the  Bur- 
gesses make  "  their  last  humble  suite  to 
the  Coiiiiscll  and  Company  in  England,  that 
they  WMiild  be  pleased,  so  soon  as  they  shall 
tiiidc  a  coiivement,  to  make  good  their  prom- 
ise sett  down  at  the  conclusion  of  their  co- 
mission  for  establishing  the  Counsel  of  State 
and  General  Assembly,  —  namely,  that  they 
V,  'I!  give  us  power  to  allowe  or  disaliowe  of 
iticir  orders  of  Courte,  as  his  Majesty  hath 
given  them  power  io  allowe  or  to  rejeet  our 

IttU'iS." 

And  then  "being  constrained  thereto  by 
the  intempc-rature  of  the  weather  and  the 
falling  sick  of  diverse  of  the  Burgesses," 
the  *'  Governor  prorogued  the  said  General 
Assembly  till  the  firste  of  Marche,  following, 
and  in  the  mean  season  dissolved  the  same." 

The  proceedings  nf  this  Assembly  wcie 
probably  sent  to  England  by  "  The  Cicorge," 
which  vessel  left  Virginia  in  November, 
1619,  and  arrived  there  in  March,  1620.  At 
any  rate,  so  far  as  I  have  been  able  to  find 
out,  the  first  Acts  of  the  first  General  .As- 
sembly convened  within  the  present  bounds 
of  the  United  States  were  first  mentioned 
at  "An  extraordinary  Court  "  of  the  London 
Company  for  Virginia,  held  on  the  30th  of 
March,  1620.  As  these  .Acts  had  to  be 
approved  in  '*  A  Great  and  General  Court  of 
the  Company,"  before  they  could  have  the 
force  of  Laws,  —  this  court  having  the  power 
to  allow  or  to  reject  fhcm,  —  the}-  were  sub- 
mitted at  such  a  court,  on  April  iS,  \(\2c>, 
for  inspection,  revision,  etc.,  to  *'  a  select 
eommittee  of  ehom  mm**  which  committee, 
j  when  finally  completed,  was  composed  .of  Sir 
John  Danvers  (afterwards  one  of  the  Regi- 
cides). Sir  Thomas  Wroth  (who  on  Jan.  3, 
1648,  made  the  celebrated  motion  in  Parlia- 
ment ^  to  lay  the  King  by  and  to  settle  the 
Kingdom  without  him").  Sir  Henry  Rains- 
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ford,  Mr.  Christopiier  Brooke  (a  celebrated 
lawyer),  Mr.  Edward  Herbert  (a  celebrated 

lawyer),  Mr.  Thomas  Gibbs,  Mr.  John  Ferrar, 
Mr.  Samuel  Wrote,  Mr.  William  Cranmer 
fa  grand-nephew  of  the  f^reat  Archbishop 
ihoma.s  Cranmer),  Mr.  Berblock,  and  Mr. 
Bamford. 

When  the  commission  of  Nov.  28,  161 S, 

was  granted  for  establish ini:;  the  Gciu-ra] 
Assembly  in  Virginia,  Sir  I  humas  Smytlic 
was  the  chief  officer  of  the  Virginia  Com- 
pany of  London ;  he  was  succeeded  by  Sir 
Edwin  Sandys  on  May  8,  1619 ;  and  Sandys 
by  Henry,  F.arl  of  Southampton  (  tlic  early 
friend  of  Shakspeare),  on  July  S,  i6jo,  on 
which  day,  unless  the  factions  then  obtaining 
in  the  company  caused  additional  delay,  the 
final  report  of  "  the  select  committee  of 
choice  men  *'  on  the  first  .Vets  of  our  first  Gen- 
eral .A.ssembly  was  made  to  the  Great  and 
General  Court  of  the  Virgirua  Company  then 

assembled ;  but  as  their  report  has  not  yet 
been  found,  it  is  not  known  which,  if  any,  of 
the  said  Acts  of  our  said  first  General  As* 


seinbiy  were  allowed  by  the  said  seiccl  com- 
mittee, and  by  the  said  Great  and  General 
Court  of  the  Company  to  become  Law», 
and  were  as  such  returned  under  seal  to 

Virginia. 

Owing  to  a  reliance  on  unreliable  evidence, 
the  credit  for  sending  to  Virginia  the  com- 
mission for  establishing  this  first  General 
Assembly  has  sometimes  been  given  to  the 
Sandys  administration  ;  but  the  chnn^e  in 
the  government  of  the  London  Company 
was  not  really  even  known  in  Virginia  till 
after  Michaclnias,  !6i9." 

The  first  English  colony  established  in 
America  from  the  precarious  infancy  thereof, 
through  the  darkest  hours  and  the  long  days 
of  turmoil  and  trials,  to  the  making  "  good 
the  plantation  there,"  was  largely  under  the 
m3na:;cment  of  the  same  men,  and  it  was 
owing  to  a  peniliar  chain  of  unfortunate 
circumstances  that  our  knowledge  of  these 
men  and  of  their  work  has  been  derived 
almost  entirely  from  the  evidence  of  their 
opponents  or  of  their  critics. 


A  REFEREE  CASE. 

Bv  Francis  Dana. 

''J^HREE  goddesses,  long,  long  ago, 

The  poets  tell  us, 
Sat  for  inspection  in  a  row 
Extremely  jealous. 

You*ve  heard  it,  —  what  the  partialness 

Of  Paris  ends  in, 
And  what  a  pretty  ten  years*  mess 

He  gets  his  friends  in. 
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Hera  and  Pallas,  malcontents 

At  Venus'  reign, 
Said:  "  Now  young  men  have  got  more  sense, 
Let's  try  again." 

And  Aphrodite's  laughing  eyes 

Smile  glad  consent; 
She  has  no  fear  to  lose  her  prize, 

And  well  content, 

Knows  what  a  power  to^ay,  as  then, 
A  lovely  maid  is. — 

Knows  well  that  mankind  stiil  are  men, 
And  love,  the  ladies. 

So  wlien  upon  their  rival  thrones 

The  three  were  placed, 
They  called  upon  young  Lawyer  Jones,— 

A  man  of  taste. 

Gave  him  an  apple  ripe  and  sweet, 

Afid  then  desired 
That  he  should  lay  it  at  her  feet 

He  most  admired. 

Then  each  in  f:;raceful  p(Ke  the  goddesses 

Waited  all  three, 
With  eager  eyes  and  heaving  bodices. 

For  his  decree. 

With  such  a  problem,  Jones,  too  wise 

To  try  to  grapple. 
Opened  his  mouth,  and  shut  his  eyes, — 

And  ate  the  apple. 
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Bv  Irving  fttowitB. 


EXPBRIMCHTS  {continueii) .  —  UPON  LIVING 

Human  Bodies. 

'T^HF  latest  instance  of  an  experiment,  or 
rather  ot  the  e.xliibitioti  o\  the  human 
body  in  court,  which  has  come  to  my  notice, 
was  on  the  criminal  trial  in  the  city  of  New 
York  a  few  weeks  ago,  before  Recorder 
Smyth,  of  Dr.  Parkhurst's  detective,  where 
the  judge  ordcrcil  the  defendant  to  rise  in 
court  to  enable  a  witness  to  identity  him. 
The  judge  claimed  that  his  counsel  interfered 
to  prevent  his  obeying,  and  thereupon  fined 

connse!  fnr  rontrmpt. 

In  Osborne  v.  City  of  Detroit,  U.  S.  Cir- 
cuit Court,  K.  D.  Michigan,  Oct.  25,  1S86, 
32  Fed.  Rep.  36,  an  action  for  injuries  oc' 
casioned  by  a  defective  sidewallc,  where  the 
pisintiff  claimed  to  be  paralyzed  by  the  fall, 
and  it  was  held  not  error  to  permit  her 
medical  attendant  wiio  had  not  been  sworn, 
to  demonstrate  her  loss  of  feeling  to  the 
jury  by  thrusting  a  pin  into  the  side  which 
plaintiff  claimed  to  be  paralyzed.  The 
court  said :  — 

"  Objection  was  made  to  this  upon  the  ground 
that  the  doctor  was  not  sworn  as  to  the  instrument 
he  was  using,  nor  was  the  plainttiT  sworn  to  bclia\  e 
naturally  while  she  was  being  experimented  upon. 
It  is  argued  that  1  .th  the  doctor  and  the  plaintiff 
might  have  wholly  deceived  the  court  and  jury 
without  laying  tliemselves  opea  to  a  charge  of 
perjury,  and  that  plainiilT  was  not  even  asked  to 
swear  wlicther  the  instrmiv  nt  hnrl  her  when  it  w.is 
used  on  the  left  side,  (ir  did  net  hurt  her  when 
used  on  the  right  side;  in  short,  tiiat  there  was 
no  sworn  testimony  or  evidence  in  the  whole  per- 
fortnanre,  nnd  nn  practical  way  of  detecting  anv 
trickery  which  might  have  been  practised.  We 
know,  however,  of  no  oath  which  could  be  admin- 
istered to  the  doctor  or  the  witness  touching  this 
exhibition.   So  tar  as  we  arc  aware,  the  law  recog- 


nizes no  oaths  to  be  administered  upon  the  witne-v 
stand  except  the  ordinary  oath  to  ttli  the  truth,  or 
to  interpret  correctly  from  one  language  to  another. 
The  pin  by  which  the  experiment  was  performed 
WIS  exhibited  to  the  jury.    There  was  nothing 
which  tended  to  siiow  trickery  on  the  part  of  lijc 
doctor  in  failing  to  insert  the  pin  as  lie  was  re* 
quested  to  do,  nor  was  there  any  cross-examination 
attempted  from  the  witness  upon  this  point.  Coun- 
sel was  certainly  at  liberty  to  examine  llie  pin,  and 
to  ascertain  whether  in  fact  it  was  insetted  in  the 
flesh,  and  Itaving  foiled  to  exercise  this  privilege,  it 
is  now  too  late  to  nise  the  objec  tion  that  the 
exhibition  was  incompetent.    It  is  certainlv  com- 
petent for  the  plaintiff  to  appear  before  the  jury : 
and  if  she  had  lost  an  arm  or  a  leg  by  reason  of 
the  arrtdent.  they  rotild  hardh"  fnti  to  notice  it. 
liy  parity  ol  reasomng,  it  would  seem  liiat  she  was 
at  liberty  to  exhibit  her  wounds  if  slie  chose  to  do 
so,  as  is  frequently  the  case  where  an  ankle  has 
been  sprained  <^r  broken,  a  wrist  tract  ured,  or  any 
maiming  has  o<  <  urreci.    I  know  of  no  objcctiun 
to  her  showing  the  extent  of  the  paralysis  which 
had  supervened  hv  reason  of  the  accident,  and 
evidence  that  her  ngJit  side  was  in-t-nsible  to  pain 
certainly  tended  to  show  this  para()  £ed  condition." 

IJeif^ht  of  man.  —  When  I  was  preparing 
that  rhymcfl  version  of  *'  I'hc  (;iant  Urake- 
man "  (Hunter  Railroad  Co.,  116  N.  V- 
115,  3  Green  Bag.  543),  in  which  the  plain- 
tiff contended  that,  sitting  on  the  top  of  a 
freight-car.  he  struck  with  his  heail  the  roof 
of  a  tunnel  fntir  fret  eight  inches  above  the 
top  of  the  car,  and  it  was  left  to  the  jury  to 
say,  by  looking  at  him.  whether  this  viras  pos- 
;  sible,  and  they  said  it  was,  it  occurred  to  me 
j  that  it  would  have  been  a  shrewd  move  on 
'  the  part  of  the  defendant's  counsel  to  offer 
to  have  him  measured  as  he  sat  in  court. 
This,  I  am  informed,  was  done  on  the  new 
trial,  and  he  proved  to  be  one  inch  shorter 
than  the  average.    But  he  rose  to  the  oc* 
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casioii,  and  concluded  that  he  was  not  sitting. 

but  was  walking  fui  ward,  and  the  result  of 
his  chmge  of  base  (if  such  it  can  be  called) 
was  an  increased  verdict. 

Reading  uatai  Utters.  —  In  United  States 
;%  Reid,  42  Fed.  Rq>.  134.  the  defendant 
was  indicted  for  an  unLiwful  use  of  the 
mai!>.  Hv  <;\vtnfning  people  by  oflTcring  to 
)>cinl  replies  to  their  letters  addressed  to 
their  spirit  friends,  the  price  (rf  the  reply 
varying  according  as  the  letters  were 
^mnied,  sewed,  or  sealed.  The  defen- 
dant's offer  to  rend  the  contents  of  sealed 
letters  in  open  court  was  refuticd. 

Reading.  —  In  Orl  v.  Fowler,  3 1  Kan. 
47$;  s.  c.  23  Am.  L.  Reg.  (n.  s.)  569,  it 
was  held  not  error  to  require  the  defendant 
to  read  in  court,  the  defence  being  that  he 
»igned  a  note  without  reading,  because  he 
«u  anaMe  to  read.  This  seems  rather  in- 
decisive, because  the  defendant  might  still 
pretend  that  he  could  not  read. 

Fit  of  c'.othcs. — At  the  Liverpool  County 
Uurt  there  was  a  dispute  with  a  dressmaker 
ahtkut  the  fit  of  a  certain  bodice.  The  plain- 
tiff, who  refused  to  take  it,  alleged  it  was 
loo  short  and  too  much  padded.    The  dress- 
maker stated  that  l)od ices  were  now  cut  short 
on  the  hips,  and  that  as  to  the  padding  it 
was  necessary,  on  account  of  the  lady  being 
tkficient  in  the  place  where  the  padding  was 
placed.    The  plaintiff  did  not  desire  to  have 
iierfijjure  improved  by  the  dressmaker;  she 
was  cjuite  satisfied  with  it  as  it  was.  The 
qoesiion  of  misfit  or  fit  appeared  to  be  tn- 
vs^aSnt  of  decision,  till  at  length  the  dress> 
Hiker  demanded  that  it  should  be  put  on. 
The  plaintiff  at  Icn^;!li  consented  to  do  so, 
and  atljouriied  for  that  purpose.    On  her 
Kturn  the  judge  and  court  proceeded  to  criti- 
cise the  fit.   The  judge  at  last  made  a  sug* 
ge-'ir:n  _  such  a  suggestion,  just  like  a  man  ! 
—  that  surely  the  fault  of  the  bodice  being 
too  short  might  be  remedied  by  bringing  the 
^Ksi  higher  up ;  but  then  his  honor  appears 
^  have  forgotten  all  about  the  ankles.  The 
"tatter  was.  however,  at  last  settled.    So  in 
J^o*n  V.  Foster,  113  Mass.  136;  s.  c.  18 


Am.  Rep.  463,  on  a  question  of  the  fit  of 

a  suit  of  clothes,  the  defendant  put  the 
clothes  on  in  court  at  the  plaintiff's  request. 

Handwriting.  —  In  respect  to  handwriting 
the  holdings  are  practically  not  harmonious. 
Thus  in  Commonwealth  v.  Allen,  128  Mass. 
46 ;  s.  c,  35  Am.  Rep.  35^),  the  defendant's 
writing  being  in  question,  it  was  held  proper 
to  refuse  lo  allow  him  to  write  in  court,  and 
submit  it  to  the  jury  for  comparison.  But 
this  was  permitt^  in  State  v.  Henderson, 
29  W.  Va.  147,  the  court  observing:— > 

The  objection  urged  to  this  is,  that  it  is  a  com- 
parison of  handwriting  by  the  jury,  wliich  it  is 
alleged  is  not  allowable  ;  and  the  follow  ini:  antljori- 
ties  are  cited:  Rowt  v.  Kile,  i  Lcigii,  216; 
iUirress*  case,  27  Grait.  946;  Qay  v.  Alderson, 
10  W.  Y.I.  50.  It  is  tnie,  as  these  cases  hold, 
that  It  is  not  allowable  to  lay  other  prove  !  bnt  not 
admitted  specimens  of  the  party's  handwrituig 
before  the  jury  for  the  purpose  of  permitting  them 
to  ju«lge  by  a  comparison  thereof  with  the  signa- 
ture in  (]iiestion.  whether  the  said  signature  is  not 
genuine.  But  here  no  such  thing  was  permitted. 
The  jury  was  not  asked  to  compare  dWerent  signa- 
tures of  Leonard  with  his  name  signed  to  the 
alleged  forged  receipt.  The  witnesses  were  only 
asked  to  write  an  '  L '  as  they  thought  Leonard 

i  wrote  it,  so  that  the  jury  ccMild  the  better  under- 
stan<!  the  testimony.  If  i  jury  (!o  not  have  a  clear 
iilea  of  the  location  of  a  place  where  an  act  is 
alleged  to  have  been  done,  no  one  doubts  tlie 
riglu  of  a  party  to  have  a  witness  describe  the 

'  ]>lace,  and  !>y  a  word-painting  of  it  and  its  sur- 
roundings make  its  location  clear  to  the  minds  of 
the  jury.  What  objection  then  can  there  be  to 
the  permitting  of  the  witness  to  make  in  the  pres- 
ence of  the  jury  i  dtagrriin  of  the  place,  to  enable 

!  the  jury  the  better  to  understand  the  witness? 
There  can  then  be  no  valid  objection  to  tlie  per* 
mitting  of  the  witnesses  in  their  attempt  to  describe 

I  how  K'L.ieiie/cr  I.eon.ird  wroli:-  tlie  letter  '  T,,'  to 

i  illustrate  their  meaiung  by  writing  the  letter  them- 
selves, so  that  the  jur}-  conM  see  whether  or  not 
it  was  in  &ct  different  from  the  alleged  simulated 

In  Sprouse  v.  Commonwealth,  81  Va.  378, 
I  on  a  trial  for  forgery  of  Gibson's  name, 
I  evidence  was.allowed  that  when  the  prisoner 
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was  brought  before  the  mayor  he  was  asked 
to  write  the  name  "  Gibson,"  and  that  re- 
luctantly, but  without  threat  or  promise,  he 
wrote  it,  and  misspelled  it  "  Gipson,"  as  in  the 
forged  writing.  This  was  heJd  competent. 

In  Amos'  "  Great  Oyer  of  Poisoning,"  p. 
120.  it  is  said:  "We  learn  from  the  letter 
of  an  eyewitness  to  the  Earl  of  Somerset's 
trial,  that  the  Earl  was  desired  to  write  his 
name,  in  order  that  his  handwriting  might 
be  compared  with  that  of  certain  letters; 
but  the  Earl  contended  it  was  contrary  to 
law  to  require  him  to  furnish  proof  by  com- 
parison of  handwriting  for  his  own  condem- 
nation; neittier  the  manuscript  nor  the 
printed  report  of  the  trial  contains  the 
slightest  allusion  to  this  circumstance." 

An  expert  on  a  question  of  handwriting 
may  illustrate  liis  testimony  by  drawing  on 
a  blackboard  (McKay  v.  Lasher,  12 1  N.  Y. 
477).  Where  a  witness  has  testified  that  the 
color  of  ink  has  been  affected  by  a  blotting- 
pad,  he  nray  be  allowed  to  illustrate  it  with 
such  a  pad  (Tanners  &  Merch.  Dk.t>.  Young, 
36  Iowa,  44).  A  witness  having  testified  that 
be  wrote  certain  disputed  words,  on  cross- 
examination  may  be  required  to  write  in 
presence  of  the  jury  (Hu£E  v.  Nims,  11 
Neb.  363). 

Several  decisions  have  been  reported  while 
these  papers  have  been  publishing.  In 
Michigan  it  has  been  held,  contrary  to  the 
doctrine  of  the  Botstord  case  in  the  Federal 
Supreme  Court,  that  the  court,  in  an  action 
of  damages  for  a  bodily  injury,  may  compel 
the  plaintifl'  to  exhibit  the  injured  memlier 
to  the  jury.  This  is  put  on  the  initcna1i!e 
grouml  that  the  court  may  compel  the  plain- 
tiff to  produce  the  best  evidence.  The  court 
made  no  allusion  to  the  recent  cases  in  New 
York  and  Indiana,  holding  in  harmony  with 
the  Hotsford  case.  T  have  parted  with  the 
report  of  this  Michigan  case,  but  it  is  in  a 
very  late  number  of  the  West  Publishing 
Company's  Reporters. 

In  Gulf,  etc.  Ry.  Co.  v.  Dutchcr,  Te.xas 
Suprcnvf  Court.  iS  S  W.  Rep.  5^'  it  w.is 
said :  "  The  writer  of  this  opinion  very  much 


I  doubts  the  existence  of  the  power  of  compuN 
sion  in  such  cases,  or  to  enforce  the  examina- 
tion of  the  person  of  an  individual  without  his 
or  her  consent,  the  effect  of  which  would  be, 
where  the  person  to  be  examined  is  a  female, 
to  authorize  the  physjcians  to  commit  acts 
which  otherwise  would  amount  to  an  aggra- 

I  vated  assault.  The  constitutional  guaranty 
may  be  inconsistent  with  the  exercise  of  the 
power,  and  we  do  not  understand  that  the 
Supreme  Court  has  yet  determined  this 

I  question." 

]     In  Siberry  v.  State,  Indiana,  33  N.  E  Rep. 

•  681,  it  was  held  that  where  a  revolver  has 
been  identified  as  being  the  one  with  which 
the  homicide  was  committed,  it  is  pro|>er  to 
show  the  revolver  to  the  jury,  and  to  allow 
a  competent  witness  to  testify  how  it  could 
be  discharged. 

In  Western  Union  Tel.  Co.  v.  Carter, 
Texas.  20  S.  W.  Rep.  835,  an  wtion  of 
damages  for  non-delivery  of  a  telegram,  the 
court  said :  — 

"  The  tlrst  error  assigned  is  that  the  court  erred 
in  ptTinining  evid-.-iice  to  be  introtluced  showing 
the  aots  and  cutuliict  of  plaintiff  Mrs.  M.  £. 
Carter,  the  daaghter  of  the  deceased,  Gorstich. 
Tl>e  evidence  objected  to  was  that  of  witnesses 
who  silted  the  conduct  and  grief  exhibite<i  !>> 
Mrs.  Carter  when  she  learned  that  the  notice  o! 
her  &ther*$  death  had  not  reached  her  In  time  ibr 

,  her  and  husband  to  take  the  morning  train  in  Older 
to  be  present  at  the  funeral  ;  and  when  sh*-  was  in- 
fomted  tlut  her  father  »a.s  buried  without  her 
being  present,  she  expressed  her  sorrow  and  grief 
by  crying  and  moaning,  and  appeared  mnl  li  to 
stii.r!  wifliout  assistance.  The  evitknce  objeclcd 
to  does  not  appear  to  be  the  conduct  and  acts  of 
Mis.  Carter,  accompanied  by  the  grief  and  sorrow 

I  naturally  resulting  by  reason  of  the  death  o(  h<r 
fatlKT.  but  appears  to  be  arts  ami  conduct  sliow- 

.  ing  grief  antl  sorrow,  accompanied  by  the  fa«-ts 

I  that  she  was  ileprived  of  the  right  and  prhilqiir  to 
he  present  at  her  felher's  funeral.  The  plu>itiil 
etTer  t  of  this  fu  t  np  i'i  1   r  <  \it  was  ol>ser\ed  l>y 

'  bystanders  is  adinisj-iUlc.  li  js  permissible  for  ihcm 
to  sav  what  effect  this  fact  occasioned,  if  they  ob- 
served it.  The  evidence  was  admissible." 
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III. 


UNDER  THE  CONSTITUTION  OF  1870. 


By  ALOEtrr  D.  Marks. 


THE  Constitutional  Convention  of  1870 
was  more  dissatisfied  with  the  judi- 
ciary then  administering  the  laws  of  the 
Commonwealth  than  with  any  other  depart- 
ment of  the  State  government.  Accordingly 
the  schedule  of  the  instrument  that  conven- 
tion submitted  to  the  people  for  ratification 
provided  that  those  then  exercbing  the 
functions  of  the  Judicial  offices  should  vacate 
their  places  within  thirty  days  after  the  time 
fixed  for  the  election  of  their  successors. 

The  Supreme  Court  was  entirely  reorgan- 
ized  nader  the  new  order.  It  was  to  consist  of 
five  judges,  not  more  than  two  of  whom  could 
reside  in  any  one  of  the  three  grand  divisions 
of  the  State.  The  judges  were  to  designate 
one  of  their  number  to  preside  as  chief-justice. 
The  court  was  to  ait  at  Knoxville,  Nashville, 
and  Jackson.  The  judges  were  to  be  elected 
by  the  people  for  terms  of  eight  years.  To 
get  rid  of  the  ^ireat  accumulation  of  cases 
that  had  crowded  the  courts  after  the  war, 
the  schedule  of  the  Constitution  provided 
that  there  should  be  six  judges  chosen  at 
the  first  election,  who  might  sit  in  two  sec- 
tions ;  any  vacancy  occurring  after  Jan.  i, 
J*>73.  to  remain  unfilled. 

It  is  a  general  rule  that  the  average  of 
dective  bodies  falls  on  an  increase  of  the 
number  of  meinbcrs.     The  Sui)renK'  Court 
has  been  no  e.\ce[)tion  to  the  rule.  Thore 
have  been  individual  members  of  the  court, 
uAce  1870^  who  have  surpassed  all  prede- 
cessors in  acumen,  in  ability,  in  learning.  1 
Unquestionably  the  greatest  judges  Ten-  I 
nessee  has  had  are  to  be  found  within  that  ' 
period.  Hut  it  is  undeniable  that  the  general 
average  ol  the  court  has  been  below  the 
standard  whjch  was  steadily  maintained 

29 


before  1H60.  when  the  court  consisted  of 
only  three  judges. 
At  the  first  election  under  the  new  Con- 
j  slitution,  held  in  August,  1870,  A.  O.  P. 
Nicholson,  Jas.  W.  Deadcrick,  Peter  Turncy 
1  hos.  A.  k.  Nelson,  John  L.  T.  Sneed,  aiitl 
Thos.  J.  Freeman,  the  nominees  of  a  Demo- 
cratic convention,  were  elected.  Judge 
Nelson  resigned  in  December.  1871  ;  and 
Robert  McFmlantl,  ai>pninr  1  in  his  stead, 
was  elected  by  the  people  for  the  unexpired 
term  in  the  following  August.  Judge  Nichol- 
son, who  was  designated  as  Chief-Justice  in 
1870.  died  in  office  in  March,  1876.  The 
vacancy  was  left  unfilled,  pursuant  tO  the 
direction  of  the  Constitution. 

In  1 87.S  jas.  W.  Deaderick,  Peter  Turncy, 
Thos  J.  Freeman,  Robert  McFarland,  and 
Wro.  F.  Cooper  were  nominated  and  elected. 
Judge  Deaderick,  who  had  been  designated 
as  Chief-Justice  on  the  death  of  Judge 
Nicholson,  was  again  chosen  to  preside  over 
the  court  Judge  McFarland  died  in  October, 
1884.  J.  B.  Cooke,  who  had  been  an  unsuc- 
cessful candidate  in  1872  and  again  in  1878, 
was  appointed  in  his  stead  for  the  unexpired 
term.  He  was  defeated  for  re-election  in 
1886. 

Ir)  1886  Peter  Turney.  Horace  H-  Lurton, 

W.  C.  Caldwell,  D.  L.  Snodgrass,  and  W.  C. 
Folkes  received  the  Democratic  nomination, 
and  were  elected.  Judge  Turney  was  made 
Chief-Justice.  Judge  Folkes  died  in  May, 
1890.  W.  D.  Beard,  of  Memphis,  was 
appointed  in  his  place;  but  at  the  following 
August  electinn.  B.  J.  Lea  defeated  hini  for 
the  unexpired  term.  Chief-Justice  Turney, 
in  January,  1893,  vacated  ^  office  by  the 
acceptance  of  the  office  of  Governor,  and 
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appointed  John  S.  Wilkes  his  successor. 
Judge  Lurton  was  made  Chief-Justice.  On 
the  resignation  of  Chief-Justice  Lurton  to 
become  United  States  Circuit  Judge,  Wm. 
K.  McAlister  was  appointed  in  his  place, 
and  Judge  Lea  made  Chief-Justice.  The 
court  is  now  composed  of  R.  J.  Lea,  Chief- 
Justice,  W.  C.  Caldwell,  D.  L.  Snodgrass, 
John  S.  Wilkes,  and  Wm.  K.  McAlister. 

The  Legislature,  in 
1 83 1 ,  created  the  office 
of  Chief-Justice,  and 
elected  Judge  John 
Catron  to  fill  it.  The 
Constitution  of  1835 
discontinued  the  office. 
The  Constitution  of 
1870  revived  it,  but 
left  the  filling  of  it  to 
the  judges.  Those 
chosen,  in  the  order 
of  their  service,  were 
Judges  Nicholson, 
Deaderick,  Turney, 
Lurton,  and  Lea. 

A.  O.  P.  Nicholson 
was.  born  in  William- 
son County,  Tcnn., 
August  3r,  1808.  He 
was  of  Scotch-Irish 
descent.  He  was  an 
alumnus  of  the  Uni- 
versity of  North  Caro- 
lina. After  his  grad- 
uation he  began  the 

study  of  medicine;  but  the  casual  oppor- 
tunity of  a  debating-club  turned  his  attention 
to  the  legal  profession.  He  studied  law,  and 
being  admitted  to  practice,  opened  an  office 
at  Columbia.  Then  followed  an  active  life, 
full  of  honors  and  usefulness.  He  was  three 
times  elected  to  the  Lower  House  of  the 
General  Assembly,  and  once  to  the  Senate. 
In  1835,  when  only  twenty-seven  years  old. 
he  was  associated  with  Robert  L.  Caruthers 
in  making  a  compilation  of  the  laws  of  the 
State.  In  1848  he  published  a  supplement 
to  this  work.    In  1840  Gov.  Jas.  K.  I'olk 
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appointed  him  United  States  Senator,  to  fill 
out  the  unexpired  term  of  Felix  Grundy,  de- 
ceased. The  Legislature  failed  to  elect  in 
1 84 1,  and,  the  Governor  declining  to  appoint, 
the  office  remained  vacant  until  1843.  The 
Whigs  had  then  secured  control  of  the  Legis- 
lature, and  elected  Ephraim  H.  Foster  for  the 
remaining  two  years.  The  Democrats  hav- 
ing regained  the  Legislature  in  1845,  Judge 

Nicholson  was  again 
a  candidate,  but  was 
defeated  by  Hopkins 
L.  Turney.  A  ftcr  this 
defeat  Judge  Nichol- 
son was  for  several 
years   editor   of  the 
Nashville    "  Union," 
the    leading  Demo- 
cratic organ   of  the 
State.     In   1859  he 
was   elected    to  the 
Senate,  but  left  that 
body  on  the  secession 
of  Tennessee  in  18C1. 
He  took  no  part  in 
the  war,  though  an 
active  Confederate 
sympathizer.    He  was 
a  member  of  the  Con- 
stitutional Conven- 
tion of  1870,  and  took 
a  prominent  part  in 
its  deliberations.  He 
was  elected  Supreme 
Judge   in    1S70,  and 
on  the  organization  of  the  court  was  chosen 
as  Chief-Justice.     He  continued  to  serve 
until  his  death,  March  23.  1876.    For  some 
months  of  this  time  he  was  disabled  from 
j  duty  because  of  a  serious  injury  received  in 
a  fall  down  the  stone  steps  at  the  capitol. 
I  He  never  fully  recovered  from  the  accident. 
Judge  Nicholson  is  universally  esteemed 
one  of  the  ablest  men  the  State  has  ever 
had.    His  talents  were  varied.    He  was  not 
only  a  leader  at  the  bar,  and  a  legal  writer 
of  note,  and  a  great  judge,  but  he  was  a 
I  most  effective  stump-speaker,  and  an  edito- 
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rial  writer  of  great  force.  He  was  always  a 
prominent  factor  in  the  deliberative  bodies 
of  which  he  was  a  member,  standing  high 
in  the  United  States  Senate  during  his  brief 
term  of  service  there. 

As  a  lawyer,  he  never  examined  a  wit- 
ness, always  intrusting  that  to  his  associ- 
ates.   But  when  the  evidence  was  closed, 
he  had  a  better  grasp  of  it  than  any  lawyer 
in  the  case,  or  the 
judge  on  the  bench. 
As  an  advocate,  he 
had  few  equals.  As 
a  judge,  he  did  an 
immense   amount  of 
work,  taking  not  only 
his  regular  allotment 
of  cases,  but  also  such 
as  were  submitted  op 
brief.    His  most  valu- 
able judicial  work  was 
in  the  construction  of 
the    Constitution  of 
1870.  .Many  new  pro- 
visions were  found  in 
it.  particularly  those 
regarding  the  caption 
and  passage  of  acts, 
and  those  inhibiting 
special  legislation. 
There    were  many 
cases  involving  these 
questions.      J  u  d  g  e 
Nicholson  usually  pre- 
pared the  opinions  in 

them,  and  they  uniformly  evince  a  large 
broad-mindedness.  He  was  one  of  the  best 
constitutional  lawyers  that  the  State  has  ever 
had.  He  was  a  voluminous  writer,  and  his 
opinions  are  always  strong. 

James  W.  Deaderick  was  born  at  Jones- 
boro",  Tenn..  Nov.  28.  1812.  He  came  of 
gwd  family.  His  father,  a  Virginian,  had 
served  in  the  Revolution-Try  War.  After 
his  removal  to  Jonesboro',  he  was  President 
the  Jonesboro'  branch  of  the  Bank  of 
Tennessee.  His  mother  was  a  Delaware 
woman.    Her  eldest  brother,  Joseph  An- 


derson, was  one  of  Tennessee's  first  United 
States  Senators,  was  made  a  United  States 
District  Judge,  and  was  afterward  Comp- 
troller of  the  Treasury  of  the  United  States. 
Judge  Deaderick  was  educated  at  East  Ten- 
nessee College,  Knoxville.  Tenn.,  and  Cen- 
tre College.  Danville,  Ky.  He  married  at 
Danville  the  granddaughter  of  Gov.  Isaac 
I  Shelby,  the  daughter  of  the  first  white  fe- 
male child  born  in 
Kentucky.  After  his 
marriage  he  left  col- 
lege, and  settled  in 
what  is  now  Hamblen 
County,  Tenn.,  lead- 
ing a  life  of  case,  being 
posses.sed  of  an  ample 
fortune.  The  finan- 
cial depression  of  1837 
bankrupted  him  be- 
cause of  obligations 
incurred  as  surety. 
He  then  became  an 
Indian  agent  in  Iowa. 
After  a  short  stay 
there,  he  returned  to 
Jonesboro',  and  began 
the  study  of  law  under 
Judge  Seth  J.  W. 
Luckey.  He  was  ad- 
mitted to  practice  in 
the  year  1844.  being 
then  thirty- two  years 
old.  His  professional 
advancement  was 
slow.  He  was  not  a  great  lawyer,  but  he 
was  a  well-educated  man  and  a  well-read 
man.  His  close  application  to  the  study 
of  his  cases,  aided  by  a  courteous  manner 
and  a  high  character  for  honesty,  in  the 
end  brought  him  a  good  business,  and  gave 
him  a  high  standing  in  the  profession. 
He  served  in  the  State  Senate  in  1851. 
being  Chairman  of  the  Committee  on  In- 
ternal Improvements,  then  the  most  impor- 
tant of  the  body.  This  Legislature  enacted 
what  is  known  as  the  Omnibus  Bill,  under 
which  nianv  of  the  railways  of  the  State  were 
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built.  In  i86o  Judge  Dcaderick  was  district 
elector  for  the  first  district  on  the  Bell  and 
Everett  ticket.  When  the  war  between  the 
Stales  broke  out,  he  was  au  active  sympa- 
thizer with  the  cause  of  the  Confederacy. 
Too  old  for  active  service  himself,  he  gave 
his  sons  to  fight  in  his  stead.  In  iS/Othe 
position  he  held  in  the  bar  ol  Kast  Tennessee 
was  so  respectable  that  he  was  elected  Su- 
preme Judge  over  several  competitors.  He 
was  then  fifty-eight  years  old.  On  the  death 
of  Chief-Justice  Nicholson,  in  iS-6,  he  was 
made  Chief-Justice.  He  was  re-elected  in 
1878  for  another  term  of  eight  years.  He 
was  continued  as  Chief-Justice.  On  the 
expiration  of  his  term  in  he  was  not  a 
candidate  for  re-election.  He  retired  to  his 
home  at  joaesboro',  where  he  died  Oct  8, 
1890. 

Judge  Deaderick  was  an  eminently  con* 
servative  man.     Changes  and  innovations 

were  distasteful  to  him.  lie  did  not  deliver 
many  written  opinions;  but  when  he  did 
write,  it  was  in  a  clear  direct  style.  He  was 
to  an  unusual  degree  impervious  to  alt  con- 
siderations, except  those  shown  in  the  rec- 
ord, which  might  inflnence  a  judge  in  the 
decision  of  a  case.  In  the  various  cases 
iiaving  a  political  aspect  in  the  decision  of 
which  he  participated,  he  never  leaned  to 
the  side  where  his  political  preferences  were, 
but  he  decided  the  controversy  from  a  strictly 
disp  issionate  jioint  of  view.  As  a  presiding 
olticcr,  his  patience  was  his  fault.    He  was 

courtesy  itself  to  the  lawyers  appearing  at 
the  bar  of  the  court,  and  his  Idndliness  would 

not  permit  him  to  say  to  a  lawyer  that  his 
argument  was  giving  the  court  no  light. 

Peter  Turney,  sometime  Chief-Justice  and 
now  Governor  of  Tennessee  was  bom  in 
Jasper,  Marion  County,  Tenn.,  Sept,  22, 
1827.  He  is  of  English  descent ;  and  his 
Saxon  blood  is  shown  in  his  light  hair  with 
blue  eyes,  and  his  magnificent  physique,  he 
Standing  six  feet  three  inches  high,  perfectly 
proportioned.  When  yet  an  infant,  his 
father,  Hopkins  L.  Turney,  a  leading  law- 
yer at  Jasper,  removed  to  Winchester,  the 


county-seat  of  the  neighboring  county  of 
l->anklin,  at  the  solicitation  of  Judge  Nathan 
Cirt  en,  who  had  just  been  elected  chancellor, 
to  lake  the  practice  he  was  about  to  relin- 
quish.   Governor  Turney  has  continued  to 
reside  at  Winchester  since  February.  1828. 
He  was  educated  in  the  schools  there,  and  in 
a  [jrivate  school  at  Nashville.    He  began  to 
I  read  law  under  his  father.    His  lather  being 
{  elected  United  States  Senator,  he  continued 
his  studies  under  Major  Venable  of  Win- 
chester, and  was  licensed  to  practise  in  1848- 
He  opened  an  office  at  Winchester,  and  con- 
tinued to  practise  there  until  1861.  He 
I  was,  in  1860^  an  alternate  dector  on  the 
!  Breckinridge  ticket.    He  made  a  thorough 
1  canvass  of  the  district    After  the-  clcLtion  of 
I  Lincoln  as  President,  on  the  fourth  iSIonday 
in  November,  the  day  the  circuit  court  con- 
vened at  Winchester*  he  made  a  speech  to 
the  large  crowd  gathered  in  the  town,  advo- 
I  eating  the  immediate  secession  of  the  State. 
!  He  was  the  first  man  in  the  State  to  publicly 
I  avow  that  the  Itmc  for  decisive  action  had 
come.  On  Feb.  9,  1861,  there  was  an  elcc* 
tion  held  for  delegates  to  a  convention  to 
pass  an  ordinance  of  secession.  Governor 
\  Turney  was  a  candidate  from  his  county 
.  favoring  secession,  and  carried  the  county 
!  overwhelmingly.    Secession,  however,  was 
I  beaten  in  the  gimeral  result  by  a  vote  of 
;  89,000  against,  to  25,000  for.    When  the 
'  result  of  the  election  became  known,  the 
citizens  of  !■  rauklin  County,  so  as  to  be  in 
the  Confederacy,  held  a  mass^meeting  and 
adopted  an  onlinance,  withdrawing  their 
cnuntv  from  the  territory  of  Tennessee,  and 
attaching  it  to  Alabama,  the  county  being 
on  the  border.    Governor  Turney,  believing, 
war  inevitable,  then  enrolled  a  company  of 
men,  and  was  elected  their  captain.  He 
went  to  Montgomery  to  tender  the  services 
of  his  company  to  the  Confederacy.    He  was 
asked  to  raise  a  regiment,  and  on  his  return 
he  began  the  enlistment*  of  it.   The  enlist- 
ment was  done  in  a  .secret  way,  the  presiding 
judge  of  the  circuit  threatening  Governor 
i  Turney  with  indictment  for  treason.  But 
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the  events  following  the  capture  of  Fort 
Sumter  on  April  12,  soon  brought  the  peo- 
ple of  the  State  to  the  side  of  Confederacy. 
The  regiment  rendezvoused  at  Winchester 
on  April  27,  and  elected  Governor  Turney 
as  their  colonel.  On  May  1,  Colonel  Turney 
set  out  with  his  regiment  for  \'irginia,  where 
the  Confederate  troops  were  mustering.  This 
was  more  than  a  month  before  the  secession 
of  the  State.  His 
regiment  enlisted  di- 
rectly in  the  service 
of  the  Confederate 
States  as  the  First 
Tennessee  Regiment 
To  distinguish  it  from 
the  First  Tennessee, 
raised  by  the  State, 
the  regiment  was  al- 
ways known  as  "  Tur- 
ney's  First  Tennes- 
see." Thus  Governor 
Turney  was  not  only 
the  first  man  to  ad- 
vocate the  immediate 
secession  of  the  State, 
but  was  the  first 
captain  and  the  first 
colonel  in  the  State 
in  the  service  of  the 
Confetleracy. 

The  regiment  was 
attached  to  the  army 
of  Northern  Virginia, 
taking  part  in  the  first 

battle  of  Manassas  and  surrendering  at  Appo- 
mattox with  thirty-eight  men  in  line  out  of 
eleven  hundred  and  sixty-five  that  marched 
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his  mouth  and  passing  through  his 
neck,  barely  missing  the  spinal  cord  and  the 
arteries.  His  vigorous  constitution  enabled 
him  to  withstand  the  shock  of  the  wound. 
After  recovery,  he  attempted  to  resume  his 
command ;  but  the  cold  of  Virginia  made  it 
necessary  for  him  to  seek  a  milder  climate, 
and  he  was  assigned  to  a  command  in 
Florida.    He  continued  to  serve  there  until 

his  surrender,  May  19, 
1865. 

He  then  returned 
to  Winchester  to  the 
practice  of  the  law. 
He  took  a  prominent 
part  in  resisting  the 
aggressions  of  Gov- 
ernor Hrownlow, 
which  were  particu- 
larly directed  at  his 
part  of  the  State,  be- 
cause of  its  intense 
loyalty  to  the  cause  of 
the  Confederacy.  In 
1870  he  became  a 
candidate  for  Supreme 
Judge,  and  was  nomi- 
nated by  the  Demo- 
cratic convention  and 
elected.  He  was  re- 
elected in  1878,  and 
again  in  1886.  On  the 
reorganization  of  the 
court  in  1886,  he  was 


elected  Chief-Justice, 
and  continued  to  serve  until  Jan.  16,  1893, 
when  he  vacated  the  office  by  the  accept- 
ance of  that  of  Governor.  He  accordingly 
away  from  Winchester,  to  whom  were  added  served  as  judge  for  nearly  twenty-three  years, 
more  than  eight  hundred  others  by  recruit-  j  the  longest  period  of  the  service  of  any  judge 
mcnts  at  various  times,  that  brought  the  in  the  history  of  the  State, 
total  enlistment  above  two  thousand.  Colo-  He  is  a  man  of  great  personal  popularity, 
ncl  Turney  was  at  the  head  of  his  gallant  His  easy  manner,  that  never  partakes  of 
regiment,  whom  he  affectionately  christened  haughtiness  or  of  familiarity,  an  absence  of 
"  hog-drivers,"  during  the  whole  of  Jackson's  affectation,  and  a  genial  spirit  of  good  fellow- 
Valley  campaign,  in  which  it  took  part,  ship  make  him  liked  by  all  who  know  him. 
He  was  severely  wounded  at  the  battle  of  >  These  qualities,  added  to  his  proverbial 
Fredericksburg,  Dec.  13,  1862,  a  ball  enter-  j  honesty  and  well-known  talents,  made  him 
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pre-eminently  the  candidate  of  his  party  for 
Governor  in  1892,  when  it  was  sought  to 
defeat  the  then  incumbent,  who  was  thought 
to  be  in  sympathy  with  the  un-Democratic 
demands  of  the  Farmers'  Alliance.  After 
the  most  urgent  solicitation,  he  permitted 
his  name  to  be  used  as  a  candidate,  and  was 
nominated  and  elected  by  a  large  majority. 
He  is  now  serving  his  first  term  as  Governor. 

He  was  the  best 
Chief-Justice  the  State 
has  ever  had.  The 
judges  who  went  out 
of  office  in  1886  had 
each  favored  the  adop- 
tion of  rules  for  the 
more  rapid  disposition 
of  business,  but  the 
majority  were  unable 
to  agree  on  a  revision. 
Those  already  prevail- 
ing were  enforced  in 
a  desultory  way.  The 
judges  elected  in  1886 
at  their  first  term 
promulgated  a  set  of 
strict  rules,  toward 
which  many  of  the 
lawyers  were  not  well 
inclined.  But  by  his 
tact  Chief-Justice  Tur- 
ney  enforced  these 
rules,  and  educated 
the  lawyers  of  the 
State  up  to  them  with- 
out angering  a  man  who  appeared  at  the  bar 
of  the  court. 

As  a  judge,  in  the  opinion  of  the  writer, 
he  ranks  as  the  greatest  of  all  the  great  line 
that  began  with  White.  He  is  a  big  man  in 
every  way,  and  in  his  big  brain  is  a  mental 
force  of  extraordinary  power.  A  thing  he 
strikes  with  the  trip-hammer  of  his  common- 
sense  must  be  true  metal,  or  it  will  break. 
He  has  a  wide  perception,  and  on  the  pre- 
sentation of  a  case  to  him  he  can  almost 
intuitively  divide  the  true  from  the  false. 
This  breadth  of  vision,  that  enables  one  to  look 
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beyond  the  matter  in  hand  and  to  see  where 
a  course  will  ultimately  lead,  is  the  quality 
that  makes  a  man  a  great  statesman.  It  is 
a  characteristic  of  Judge  Turney's  opinions 
that  none  of  them  is  limited  to  a  view  of 
the  case  in  hand,  but  regard  is  always  had 
to  what  follows. 

The  best  test  of  the  various  judges  is  a 
comparison  of  their  several  opinions  in  the 

case  of  Lynn  v.  Polk, 
8  Lea,  121  ;  all  the 
judges  having  deliv- 
ered opinions  in  that 
case,  which  was  the 
most  important  ever 
before  the  Supreme 
Court  of  Tennessee, 
involving  the  consti- 
tutionality of  the 
Funding  Act  of  I  881, 
providing  for  funding 
at  par  of  a  debt  of* 
$27,000,000. 

The  opinion  of 
Judge  Turney  covers 
only  eighteen  pages 
of  ihc  two  hundred 
twenty-five  taken  up 
in  the  report"  of  the 
case.  His  vigorous 
opinion  contrasts  well 
with  the  treatment  of 
the  case  by  the  other 
judges,  and  illus- 
trates   strongly  his 

abilities  as  a  judge. 

He  disdains  to  cite  authorities  to  support 
a  proposition  his  sense  of  right  tells  him 
ought  to  be  the  law.  He  disregards  every- 
thing that  partakes  of  a  technicality,  and 
plants  every  decision  on  the  broad  ground 
of  ju.stice.  He  delivered  a  characteristic 
opinion  in  the  case  of  Butler  v.  Kinzie,  90 
Tenn.  31.  where  he  held  that  when  a  fro 
confcsso  had  been  taken  against  one  joint 
defendant,  a  successful  joint  defence  inter- 
posed by  the  other  defendant  would  inure 
to  the  benefit  of  both,  and  defeat  the  whole 
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suit  In 
said :  — 


the  course  of  the  opinion  he 


If  a  pro  confesso  is  to  operate  as  an  estoppel 
at  aJi  times  and  under  all  circumstances  without 
qualification,  then  the  courts  must  sit  like  fangless 
lions  while  fraud  and  falsehood  prowl  within  their 
precincts  and  defiantly  taunt  their  helplessness  to 
uphold  the  majesty  and  power  of  the  law  to  do 
right  and  justice. 

"Technicalities  should 
never  be  employed  as 
shields  for  wrong,  but 
only  for  the  protection  of 
merit  When  they  pre- 
sent themselves  as  bar- 
riers to  justice,  courts 
should,  without  hesita- 
tion, cut  through  them  to 
the  right,  that  the  ends 
and  purposes  of  equity 
and  good  conscience 
may  be  attained  and 
sened." 

Horace  H.  Lurton 
was  born  in  Campbell 
County,  Ky.,  Feb.  26, 
1844,  His  family  is 
of  English  descent. 
They  removed  before 
his  birth  from  Virginia 
to  Kentucky.  After 
his  preparatory  educa- 
tion was  finished,  he 
entered  Douglas  Uni- 
versity  at  Chicago. 

While  in  the  Freshman  class,  the  war  be- 
tween the  States  commenced.  He  at  once 
returned  South,  and  enlisted  in  Ben  Hill's 
Fifth  Tennessee  Regiment.  He  was  absent 
from  his  regiment  on  a  sick-leave  of  absence, 
•hen  Grant's  movement  up  the  Cumberland 
River  began.  He  attached  himself  to  a 
Kentucky  regiment,  and  was  captured  at 
Fort  Donelson.  He  escaped  from  Camp 
Chase,  where  he  was  confined,  and  joined 
Gen.  John  H.  Morgan's  cavalry  command. 
He  was  captured  on  Morgan's  raid  through 
O^and  spent  the  remainder  of  the  war 
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in  prison.  He  entered  the  Law  Department 
of  Cumberland  University  in  1865  ;  gradu- 
ating in  1867.  He  began  to  practise  at 
Clarksville.  In  1875,  when  thirty-one  years 
old,  he  was  appointed  chancellor  by  Governor 
Porter  to  succeed  Charles  G.  Smith,  resigned. 
In  1878  he  resigned  to  resume  the  practice 
of  law,  in  partnership  with  Judge  Smith. 
This  partnership  continued  until  1886,  when 

Judge  Lurton  became 
a  candidate  for  Su- 
preme Judge.  Under 
the  Constitution,  only 
two  members  of  the 
court  could  be  from 
Middle  Tennessee. 
Both  Judge  Tumey 
and  Judge  Cooper 
were  candidates  for  re- 
election. To  defeat 
either  was  a  most 
difficult  task.  The 
popularity  of  Judge 
Turney  made  his  elec- 
tion almost  a  foregone 
conclusion.  Judge 
Cooper  had  the  pres- 
tijge  of  his  great  learn- 
ing and  ability,  his 
distinguished  judicial 
service,  a  powerful 
family  support,  and 
the  almost  solid  vote 
of  the  largest  coun- 
ties in  the  State  ;  but 
after  an  active  canvass,  Judge  Lurton  de- 
feated him  by  a  narrow  majority.  Judge 
Lurton  personally  managed  his  canvass, 
and  demonstrated  that  his  talents  were  va- 
ried, —  developing  great  ability  as  a  leader. 
When  Judge  Turney  retired  from  the  place 
of  Chief-Justice  in  Jan.  16,  1893,  by  common 
consent  Judge  Lurton  had  fairly  won  for 
himself  a  place  at  the  head  of  the  court,  and 
he  was  made  Chief-Justice.  He  presided, 
however,  only  two  months.  President  Cleve- 
land appointed  him  United  States  Circuit 
Judge  for  the  Sixth  Circuit,  to  succeed  Judge 
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Howdl  E.  Jackson,  appointed  to  the  United 
States  Supreme  Bench.  Judge  Lurton  now 

holds  this  position. 

Judge  Lurton  is  the  only  man  who  sen-ed 
in  the  Confederate  army  that  has  been  ap- 
pointed United  States  Circuit  Judge.  When  1 
at  Cindnnati,  shortly  after  his  qualification, 
he  was  presented  to  a  lawyer  who  had  a  vivid 
recollection  of  Morgan's  raid  thruu.i;h  Ohio. 
On  meeting  the  Judge,  he  referred  to  his  i 
former  visit  to  the  State,  adding,  •  Well,  the 
war  is  over.**  j 

In  the  opinion  of  th.c  profession  generally,  j 
Judge  Lurton  took  the  lead  of  the  bench 
after  his  accession  to  it,  and  he  maintained  it 
so  long  as  he  was  on  the  bench.  His  indu-  ( 
fluence  in  the  consultation-room  is  shown  by 
his  rare  dissents.  —  he  usually  carried  the 
majority  with  him  when  lie  took  a  firm  stand. 
His  opinions  are  among  the  richest  contri-  i 
btttions  to  the  legal  literature  ol  the  State,  ! 
and  they  have  commanded  the  respect  of 
the  courts  of  other  Stales  in  a  way  that  the 
opinions  of  no  other  judge  of  the  State  in 
late  times  have.  It  has  so  chanced  that  in 
the  allotment  of  cases  a  larger  number  of 
the  important  ones  fell  to  Judge  Lurton 
than  to  any  other  judge.  He  is  an  ambi> 
tious  judge,  and  availed  himself  to  the  fullest 
of  the  opportunity  afforded  him  in  sucli  cases. 
He  has  never  failed  to  deliver  an  opinion 
worthy  of  the  case.  He  has  the  rare  fiu:uhy 
of  usually  convincing  the  losing  lawyer  of 
the  correctness  of  the  position  taken  in  the 
opinion.  This  is  so,  principally,  because  his 
decisions  are  always  founded  on  broad 
grounds,  and  never  on  narrow  technical 
views.  Judge  Lurton  is  equally  at  home  in 
every  branch  of  the  law  ;  but  corporation  law 
and  equity  may  be  said  to  be  those  in  which 
he  has  done  his  best  work.  Every  one  of 
the  seven  volumes  of  Pickle's  reports  con- 
tains several  notable  opinions  on  these  two 
subjects.  All  his  opinions  are  good;  but 
perhaps  the  greatest  he  ever  wrote  was  in 
the  case  of  H.  Clay  King  v.  SUtc,  91  Tenn. 
619.  Colond  King,  a  prominent  lawyer  of 
Memphis,  had  killed  D.  H.  Poston,a  brother- 


lawyer.  After  a  trial  extendiug  over  a  month, 
he  was  convicted  of  murder  in  the  first  de- 
gree, and  sentenced  to  be  hanged  On  appeal 
to  the  Supreme  Court,  the  judgment  was 
affirmed,  Judge  Lurton  delivering  the  opinion 
of  the  court.  The  opinion  concluded  thus  :  — 

"  The  verdict  is  well  supported.  The  defend- 
ant was  entitled  to  a  full,  patient,  and  impartial 
trial.  This  he  has  had  by  a  jury  of  his  own  selec- 
tion. Upon  his  appcn!  the  record  has  been  labori- 
ously re-examined.  No  doubt  exists  as  to  the 
righteousness  and  justice  of  the  judgment  from 
which  he  has  appealed. 

"  The  defendant  stands  condemned  by  tli.it  Liw 
at  w  liosc  altar  he  has  so  long  stood  as  a  minister- 
ing priest.  The  decrees  of  that  law,  to  be  re- 
spected, must  be  impartial,  for  all  are  within  its 
compass;  'the  very  lc.i>t  as  feeling  its  rnrc,  and 
the  very  greatest  as  not  exempt  from  its  power.'  '* 

Ik-njamin  J.  F.ca  was  born  on  Jan.  i, 
1833,  in  Caswell  County,   N.   C      He  is 
of    English    and    Scotch    uc>ccnt.  His 
mother  was  a  Kerr,  belonging  to  a  family 
prominent  in  the  States  of  North  Carolina 
and  Virginia.     After  com])leting  his  pre- 
liminary studie.s  at  schools  convenient  to 
his  home,  he  entered  Lake  Forest  College, 
where  he  graduated  in  1852.  Immediately 
on  graduation,  he  removed  to  Brownsville, 
Haywood  County.   Tenn.,  where   he  has 
since  resided.     He  .studied  law  under  Gen- 
L.  M.  Campbell,  and  was  admitted  to  prac- 
tice in  1855.    He  was  elected  to  the 
Lower  House  of  the  General  Assembly  in 
1859  for  a  term  of  two  years,  being  the 
second  Democrat  elected  from  his  county. 
On  the  breaking  out  of  the  Civil  War,  be 
enlisted  in  the  Fifty-first  Tennessee  R^- 
ment,  and  was  chosen  as  its  colonel.  He 
continued  in  the  Confederate  army  through- 
out the  war,  his  regiment  serving  with  the 
Army  of  the  Tennessee.  At  the  close  of  the 
war  be  resumed  the  practice  of  hb  profes- 
sion at  Brownsville.     He  was  elected  is 
i8;S  Attorney-Ceneral  and  Reporter  for  a 
term  of  eight  years. 

He  was  not  a  candidate  for  re-election 
in  1886,  but  became  a  candidate  for  Supreme 
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Judge.  He  was  defeated  for  the  nomination, 
though  making  a  strong  race  and  lacking 
only  a  few  votes  of  the  number  required  to 
nominate.  In  1889  he  was  a  member  of  the 
State  Senate,  and  was  chosen  as  Sjicakcr. 
On  the  death  of  Judge  Folkcs,  in  1890,  he 
was  nominated  for  the  vacancy  on  the  first 
ballot  over  a  number  of  opponents,  and  at 
the  August  election  he  was  elected  Judge 
for  a  term  of  four 
years.  On  the  ap- 
pointment of  Chief- 
Justice  Lurton  as 
United  States  Circuit 
Judge.  Judge  Lea  was 
elected  as  his  succes- 
sor as  Chief-Justice, 
and  is  now  serving  in 
that  capacity. 

Chief-Justice  Lea 
does  not  attempt  to 
make  a  display  of  his 
learning,  or  to  gain 
reputation  by  the  writ- 
ing of  long  opinions. 
He  thinks  the  multi- 
plication of  reports  in 
late  years  a  great  evil, 
and  he  writes  opinions 
in  only  the  cases  where 
they  will  be  valuable 
as  precedents.  His 
opinions  are  usually 
short,  but  they  go 
straight  to  the  point  of 

the  case  and  lay  it  bare.  The  statement  of 
the  holding  of  the  court  and  the  reasons 
leading  to  it  is  always  lucid,  and  shows  the 
strong  common-sense  he  has. 

He  has  been  serving  as  presiding  jvidge 
only  a  few  weeks  ;  but  these  have  sufficed  to 
show  that  he  is  possessed  of  good  adminis- 
trative capacity,  and  is  a  worthy  successor 
of  the  distinguished  men  who  have  gone 
before  him. 

John  Louis  Taylor  Sneed  was  born  in 
Raleigh,  N.  C,  in  1820.    He  was  named  for 
Ws  grandfather,  then  Chief-Justice  of  North 
30 
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Carolina.  He  is  of  English  descent,  though 
Irish  blood  is  mingled  in  his  veins.  His 
mother  dying  when  he  was  very  young,  he 
became  a  member  of  the  family  of  an  uncle, 
Stephen  K.  Sneed,  who  shortly  afterward 
removed  to  West  Tennessee.  After  reach- 
ing manhood,  he  began  the  study  of  law, 
being  admitted  to  practice  in  1843,  opening 
an  office  at  Memphis.     In  1845  he  was  a 

member  from  Shelby 
County  of  the  Lower 
House  of  the  General 
Assembly.  On  the 
call  for  volunteers  for 
the  Mexican  War.  he 
enlisted.  He  served 
with  credit  throughout 
the  war,  and  reached 
the  rank  of  captain.  In 
185 1  he  was  elected  by 
the  Legislature  Attor- 
ney-General for  the 
Memphis  Judicial  Dis- 
trict, resigning  in  1854 
to  become  a  candidate 
for  Attorney-General 
of  the  State.  He  was 
elected  and  served  with 
acceptability  for  five 
years.  After  retiring 
from  that  office,  he  was 
the  unsuccessful  Whig 
candidate  for  Congress 
in  his  district.  On 
the  breaking  out  of  the 
war.  Governor  Harris  appointed  him  Briga- 
dier-General in  the  Provisional  Army  of  Ten- 
nessee; but  on  the  mustering  of  the  troops 
into  the  Confederate  service,  he  was  not 
given  a  commission.  He  then  enlisted  as  a 
private,  and  served  until  1863,  when  he  was 
appointed  by  Governor  Harris  commissioner 
on  the  part  of  Tennessee  to  settle  its  affairs 
tvith  the  Confederate  States.  This  work 
occupied  him  until  the  end  of  the  war.  He 
resumed  the  practice  of  law  at  Memphis. 
When  he  became  a  candidate  for  Supreme 
Judge  in  1870,  his  handsome  appearance  and 
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commanding  presence  at  once  brought  him 
great  popular  support,  and  he  was  readily 
elected  as  the  colleague  of  Judge  Freeman 
for  the  Western  Division.  He  failed  of 
re-election  in  1878,  but  he  was  shortly  after- 
ward appointed  by  Governor  Marks  as  a 
judge  of  the  Court  of  Arbitration,  a  tribunal 
established  to  relieve  the  Supreme  Court  of 
its  accumulated  cases,  to  which  appealed 
cases  might  be  sub- 
mitted by  consent,  its 
decree  to  be  made  the 
decree  of  the  Supreme 
Court.  In  1883,  on 
the  creation  of  the 
Commission  of  Ref- 
erees, which  succeeded 
the  Court  of  Arbitra- 
tion as  a  means  of 
relief  of  the  Supreme 
Court,  he  was  made 
a  member  of  the  com- 
mission for  East  Ten- 
nessee. Judge  Sneed 
was  an  unsuccessful 
candidate  for  United 
States  Senator  in 
1887.  He  now  lives 
in  quiet  retirement 
in  his  home  near 
Memphis. 

Judge  Sneed  is  es- 
sentially a  lover  of  the 
aesthetic.  Added  to 
this  is  the  quality  of 

great  dash  and  bravery ;  and  the  two  com- 
bined give  to  him  and  his  character  a  dra- 
matic appearance.  In  whatever  he  writes 
or  says,  he  appears  well.  His  judicial  opin- 
ions are  more  than  bare  statements  of  legal 
propositions.  He  delights  in  classical  and 
poetical  illustrations,  and  rhetorical  figures 
abound  in  his  opinions,  illuminating  the 
position  he  has  taken. 

Thomas  Amos  Rogers  Nelson  was  born 
in  Roane  County,  Tenn.,  March  ly,  1812. 
His  father  afterward  removed  to  Knoxville ; 
and  here  the  son  entered  Kast  Tennessee 
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College,  graduating  when  sixteen  years  old. 
He  studied  law  under  Chancellor  Thos.  L. 
Williams,  and,  being  admitted  to  practice, 
opened  an  office  at  Elizabethton,  practising 
over  the  First  Circuit,  which  lay  in  upper 
East  Tennessee.  In  1833  Governor  Carroll  ap>- 
pointed  him  Attorney-General  for  that  circuit, 
and  the  Legislature  twice  elected  him  to  the 
same  office.    In  1844  he  was  a  district  elec- 
tor for  Henry  Clay, 
and  in  1848  for  Zach- 
ary  Taylor.    In  185  i 
President  Fillmore 
tendered  him  the  posi- 
tion of  Commissioner 
of  the  United  States 
to  China,  to  succeed 
Hon.  Caleb  Cushing ; 
but  he  declined  it.  In 
1858  he  was  elected  to 
Congress,  defeating 
Landon  C.  Haynes, 
one  of  East  Tennes- 
see's most  brilliant  or- 
ators.   Upon  entering 
Congress, the  fact  that 
he  was  serving  his  first 
term  was  not  suffered 
to  obscure  his  talents ; 
but  he  took  an  active 
part  in  the  contest  over 
the  organization  that 
ended  in  the  election 
of  Wm.  Pennington  as 
Speaker.     He  made 
great  reputation  as  a  powerful  debater.  The 
London  "  Times  "  published  in  full  his  speech 
on  the  organization  of  the  house,  pronouncing 
it  "the  finest  forensic  effort  of  American 
law-givers."     He  was  an  adherent  of  the 
Union.    The  vote  that  carried  secession  in 
the  State  came  from  Middle  and  West  Ten- 
nessee.   East  Tennessee  had  opposed  it  by 
a  large  majority.    And  after  it  was  apparent 
the  State  would  secede,  a  Union  convention 
met  at  Knoxville  on  May  30,  1861,  of  which 
Mr.  Nelson  was  president,  and  which  declared 
its  fealty  to  the  United  States,  and  passed  a 
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resolution  looking  to  the  formation  of  a  new 
State.  In  August  following,  an  election  was 
held  in  East  Tennessee  districts  for  Congress- 
men, and  Mr.  Nelson  was  returned  from  the 
First  District.  The  members  so  elected  were 
admitted  to  Congress.  He  continued  an 
active  Union  man  until  the  war  was  at  an 
end.  After  peace  was  restored,  he  had  in 
his  heart  none  of  the  bitterness  that  charac- 
terized the  men  whom 

the  chance  of  war  had 

put  over  the  conquered 

people  of  his  State. 

It  meant  a  certain  loss 

of  the  political  pres- 
tige his  eminent  ser- 
vices in  behalf  of  the 

Union  had  won  for 

him;  but  he  took  a 

bold  stand  against  the 

oppressive  measures 

that   were  proposed 

and  carried  into  effect 

Because  ot  his  high 

character  and  ability, 

he  proved  to  be  of 

greater  service  to  the 

unfortunate  people  of 

this  State  than  any 

other  one  man.  When 

the  attempt  was  made 

to  remove  President 

Johnson  by  impeach- 
ment, his  sentiments 

were  in  accord  with 

those  of  the  President,  and  Mr.  Nelson  un- 
dertook his  defence,  along  with  the  other  dis- 
tinguished counsel  retained  by  the  President. 

The  services  of  Mr.  Nelson  to  the  people 
of  his  State  were  recognized  by  his  elec- 
tion to  the  Supreme  Bench  of  the  State  in 
1870. 

Judicial  work  did  not  prove  congenial  to 
him.  His  mind  was  not  of  that  cast.  He  was 
an  advocate  rather  than  a  judge.  The  work 
proving  irksome,  he  resigned  in  December, 
•  871,  after  little  more  than  a  year's  service. 
He  was  succeeded  by  Robert  McFarland. 


ROBERT  McFARLAND 


Judge  Nelson  died,  Aug.  24,  1873,  of 
cholera,  then  epidemic  at  Knoxville,  the 
place  of  his  residence. 

Robert  McFarland  was  born  on  the  banks 
of  the  French  Broad,  in  Jefferson  County, 
Tcnn.,  April  15,  1832.  He  was  of  Scotch- 
Irish  descent,  —  the  same  sturdy  stock  that 
has  furnished  to  the  Southwest  a  very  large 
part  of  its  great  men.    He  was  named  for  his 

grandfather,  a  Revo- 
lutionary officer,  who 
particularly  distin- 
guished himself  at  the 
battle  of  King's  Moun- 
tain; and  for  his  father, 
a  gallant  officer  of  the 
War  of  18 1 2.  His 
father  died  when  he 
was  twelve  years  old, 
leaving  his  family  poor. 
But  the  thrift  of  the 
mother  and  persever- 
ance of  the  son  en- 
abled him  to  procure 
a  good  English  educa- 
tion at  Tusculum  Col- 
lege, near  Greenevillc. 
He  read  law  with 
Judge  Barton,  and  was 
admitted  to  the  bar  at 
Greeneville  in  1856. 
He  made  no  great 
reputation  as  a  prac- 
titioner, though  those 
who  knew  him  well 
easily  discerned  that  this  modest  man  had 
in  him  the  making  of  the  great  judge  he 
afterward  proved  to  be.  On  the  commence- 
ment of  the  hostilities  of  the  Civil  War,  the 
sentiment  of  a  majority  of  the  citizens  of  his 
section  of  the  State  was  in  favor  of  the  Union  ; 
but  the  convictions  of  Judge  McFarland  were 
with  the  Confederate  cause,  and  he  enlisted 
in  the  army  of  his  State.  He  became  major 
of  the  Thirty-first  Tennessee  Regiment. 
He  served  through  the  campaigns  in  Ken- 
tucky and  East  Tennessee,  and  was  captured 
at  Vicksburg.    On  exchange,  his  regiment 
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was  rcorc^anizcd  as  cavali)',  when  it  was 
attached  to  the  command  ot  General  Early, 
and  served  under  him  for  the  remainder  of 
the  war.    After  the  surrender  of  General 

Lee,  his  command  attempted  to  join  General 
Johnson  in  North  Carolina,  but  the  cessation 
of  hostilities  took  place  before  it  could  reach 
him. 

Returning  home.  Judge  McFarland  again 
took  up  his  practice  in  his  old  circuit.  On 
the  resignation  of  Judge  Nelson,  in  Decem- 
ber, 1 8/ 1,  the  remaining  judges  requested 
the  appointment  of  James  T.  Shields.  Gov> 
ernorBrown appointed  him. and  judge  Shields 
accepted  the  office  ;  hut  lie  reconsidered,  and 
in  an  hour  aftcrwani  he  declined  it.  The  court 
then  joined  in  a  request  for  the  appointment 
fA  Judge  McFarland.  He  was  appointed, 
dected  by  the  people  in  1872,  and  re-elected 
in  1878.  He  died  during  his  second  term, 
on  Oct.  1,  1884. 

Judge  McFarland  was  but  little  past  fifty 
at  the  time  of  his  death.  The  loss  to  the 


State  was  irreparable.  It  was  a  misfortune 
that  his  service  on  the  bench  did  not  cover 
more  than  deven  years. 

Considered  in  some  aspects,  he  was  the 
ablest  judge  Tennessee  has  ever  had.  The 
judicial  poise  of  his  mind  was  perfect.  He 
had  pre-eminently  the  power  to  see  clear  and 
think  straight  His  written  opinions  are  the 
best  to  be  found  in  the  Tennessee  reports. 
They  are  not  long,  as  a  rule.  There  arc  not 
many  citations  of  authorities.  There  is  no 
disregard  of  them,  however,  enough  being 
referred  to  to  show  that  he  had  a  due  respect 
for  the  marks  of  the  pioneers  who  had  first 
passed  that  way.  His  conclusions  are  clearly 
stated,  and  seem  self-evident  truths  when  one 
reads  them ;  but  the  judge  did  not  content 
himself  with  that.  He  always  showed  the 
reasons  why  his  conclusions  ought  to  be  the 
law,  and  he  was  the  master  of  the  art  of  the 
exposition  of  that.  He  thought  so  clearly 
that  it  seemed  impossible  for  him  to  write 
otherwise  than  plainly.- 


Digitized  by  Googlc 


English  and  American  Bar  in  Contrast. 


ENGLISH  AND  AMERICAN   BAR   IN  CONTRAST. 
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nPHE  meeting  at  the  Bchrinj^  Sea  Arbitra- 
tion  Court,  the  first  since  the  Geneva 
Conference,  oC  American  lawyers  and  British 
banisters  in  a  fordgn  court^room,  suggests 
to  even  laymen  a  comparison  between  the 
English  and  our  own  bar. 

When  an  American  lawyer  visits  the 
London  courts*  the  element  of  difference 
between  his  own  home  legal  procedures 
and  the  new  ones  confronting  him,  which 
first  impresses  him,  is  the  extreme  artificial- 
ity that  permeates  all  these  new  procedures. 
He  is  at  once  sensibly  imbued  with  the 
presence  of  that  circumlocution  "  in  Eng- 
lish affairs  which,  as  characteristic  of  Great 
Britain,  Dickens  brought  so  interestingly 
to  the  fore.  When  becoming  better  ac- 
quainted with  the  progress  of  English  liti- 
gation, the  American  touriat4awyer  finds 
that  this  artificiality  increases  in  a  geomet- 
riral  progression. 

It  is  not  alone  the  broad-banded  wig  and 
fur-tipped  cape  and  the  gown  of  the  judge, 
nor  the  horse-hair  nightcap  of  the  plain  bar- 
rister, nor  the  curled  hood  of  the  Q.  C,  nor 
the  slatternly  cotton  black  gown  of  the  ush- 
ers which  embodies  the  preliminary  idea  of 
artificiality.  But  judicial  wig  and  fur  seem  to 
destroy  judicial  spontaneity ;  and  the  cling- 
ing robes  of  advocates  and  horse-hair  adorn- 
ments seem  to  rebuke  their  own  desires 
toward  naturalness  of  gesture  and  tone,  and 
to  transform  them  all  into  melodramatic 
actors.  Moreover,  in  intercourse  of  bar  with 
bar,  anri  bar  with  bench,  and  both  with  suit- 
ors or  witnesses  or  jurymen,  the  artificiality 
extends. 

To  these  observations  the  Englishman 
answers  that  this  apparent  artificiality  im- 
presses the  English  public  by  increasing 
symbolic  resjiect  fi)r  law  and  order.  .Xnd 
certainly  the  average  Londoner,  who  stands 
where  the  Strand  Avenue  ends  and  Fleet 


Street  begins,  and  where  old  London  in 
the  sixteenth-century  gateway  of  the  Middle  . 
Temple  confronts  new  London  in  the  im- 
pressive frontage  of  tbe  Royal  Courts  of  • 
Justice,  with  its  unsanitary,  narrow,  and 
honeycombed  court-rooms  and  corridors. — 
that  average  Londoner  sees  nothing  whim- 
sical in  the  apparitions  of  bewigged  and 
begowned  barristers,  hatless  and  umbrella- 
less,  scudding  across  the  street  from  the 
court-room  to  their  adjacent  chambers  of  a 
rainy  day  ;  for  the  average  Londonef  is 
tutored  to  believe  that  wig  and  gown  are  as 
sacred  institutions  of  the  British  Constitu- 
tion as  are  tbe  Speaker's  and  Sergeant's 
mace  in  the  House  of  Commons,  or  the 
Lord  Mayor's  gilded  coach.  But  the  Amer- 
ican lawyer,  accustomed  to  see  the  usual 
Jove-like  front  of  his  judge,  and  the  impres- 
sive features  of  the  lawyer  of  his  vicinage, 
each  clad  in  the  customary  habiliments  of 
business  or  social  life,  when  witnessing  the 
toilette  incidents  of  "  play-acting "  life  tn 
and  about  a  court-room,  perceives  the  whim- 
sicality of  it;  and  he  naturally  asks,  Ctd 
bono  ? 

But  all  this  that  has  been  noticed  is  ex- 
ternal artificiality  ;  and  let  us  next  consider 
the  internal  artificiality  of  English  legal  life. 

Let  us  take  the  case  of  another  American 
who  visits  London  in  order  to  become  a 
necessary  litigant.  He  has  heard  of  Frank 
Lockwood,  Q.  C.  of  Mr.  Cock,  Q.  C,  of 
Sir  Edward  Clark,  Q.  C.  Lawson  Walton. 
Q.  C,  Sir  Charles  Russell.  Q.  C,  etc.,  and 
selects  in  his  mind  one  of  these  as  hi"?  law- 
yer. Having  discovered  the  whereabouts  of 
his  selection,  the  American  litigant  sets  out 
on  his  pilgrimage. 

His  selected  counsel  will  not  be  found  in 
Cfrnv's  Inn.  —  rnnsecratc  to  the  memory  of 
Bacon,  Lord  Verulam,  where  the  stiff,  for- 
bidding-looking, long  row  of  soot*stained 
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buildings  on  Gray's  Inn  Road  is  known  by 
that  lordly  appellation ;  for  Giay's  Inn  build- 
ings (so  welt  pictured  and  described  in  the 
February  number  of  "  Green  Bag  ")  are  prin- 
cipally surrendered  for  occupancy  to  solicitors 
and  briefless  barristers.  Tbe  counsel  to  be 
sought  will  be  found  in  either  Lincoln's  Inn 
or  in  the  Middle  or  Inner  Temples,  where 
do  congregate  the  busy  barristers  and  popu- 
lar Q.  C.'s.  If  the  client  reaches  Middle 
Temple  from  Essex  Street,  he  will  pass  by 
the  fountain  whereat  Tom  Pinch,  of  Peck- 
sniff fame,  and  bis  sister  Ruth  were  accus> 
tomed  to  sit  (the  tree  is  there  yet,  and 
known  widely  as  the  Pinch  tree,  so  reaiis> 
tically  are  Dickens's  sketches  taken). 

Arrived  at  tl)e  Q.  C.'s  chambers,  a  barrier 
of  artificiality  is  immediately  encountered. 
The  cleric  —  and  every  barrister,  even  if 
briefless,  must  have  a  clerk,  who  is  to  his 
employer  what  a  grand-vizier  is  to  a  sultan  — 
looks  surprised,  and  informs  him  that  "  clients 
never  see  the  barrister,  except  through  the 
intermediary  of  a  solicitor,  and  that  the  ap- 
plicant must  retain  one."  The  clerk  chives 
him  the  card  of  his  pet  solicitor  yiox  the 
clerk  is  not  above  taking  commissions) ;  but 
the  applicant  being  an  American,  and  sus- 
picious of  off-hand  recommendations,  departs 
to  hunt  up  a  solicitor  for  himself.  Inqtiiry  , 
satisfies  him  uf  a  reliable  one.  He  finds  a  I 
colony  of  solicitors  hard  by  in  Essex  Street, 
the  western  boundary  of  the  Temple ;  or  in 
Chancery  Lane,  that  opens  from  the  gate- 
way near  Temple  Church.  I '[ton  Chancery 
Lane,  adjoining  the  great  law-bookstore  of 
London,  he  finds  the  *<  Institute  of  So- 
licitors," where  its  governing  committee 
have  offices,  and  where  there  are  a  library 
and  reading:  and  writing  rooms.  Here  he 
finds  a  directory  of  solicitors,  —  some  three 
thousand  in  all.  He  discovers  that  each  one 
of  these  has  been  articled  for  several  years 
to  a  solicitor  (really  an  apprenticeship) ; 
has  undcrj,'one  three  several  examinations, 
with  written  questions  requiring  written 
answers  under  oral  inspections;  and  then, 
having  passed  each  examination,  has  been 


licensed  as  solicitor  to  originate  but  not  to 
conduct  in  court  legal  procedures,  or  to 
orally  plead  except  before  a  local  judge  or 

magistrate,  —  some  barrister  for  court  ap- 
pearance having  to  be  employed  by  the 
solicitor.  Consequently  it  is  the  solicitor 
who  builds  up  the  barrister,  and  not  public 
reputation,  as  in  America.  This  &ct  gave 
point  to  the  song  in  Gilbert  and  Sullivan's 
**  Trial  by  Jury,"  where  in  some  autobio- 
graphical rhymes  a  barristerial  character 
sings,  — 

"  And  I  married  a  solicitor  s  daughter." 

Our  supposititious  litigant,  having  selected 
and  visited  his  solicitor  and  stated  his  case, 
is  immediately  met  with  more  artificiality. 
"This  is  a  case  for  counsel's  advice.  We 
must  take  an  opinion.  I  will  innncdiately 
(prepare  a  statement,  and  in  a  few  days  send 
you  word." 

"  But  what  is  your  own  opinion  ^" 

**  Really,  this  is  a  roost  important  mat- 
ter ;  and  I  would  not  dare  assume  the 
responsibility." 

The  litigant  has  not  yet  become  aware 
that  "  statement<case  for  counsd,"  or  pe- 
rusing opinion,"  or  "copying  opinion  for 
client,"  arc  phrases  known  to  bills  of  cost, 
or  that  fees  for  connscl-opinion  are  often 
divisible  and  apportioned. 

Here  it  is  to  be  observed  that,  as  things 
legally  go  in  London,  solicitors,  in  order  to 
make  money,  must  do  something ;  and  the 
more  the  doin^^s,  the  greater  the  fees. 
Solicitors,  for  instance,  are  royal  good  letter- 
writers.  Litigants  are  ^orant  that  every 
time  that  they  are  writing  a  letter  or  send- 
ing a  reminder  or  making  a  visit,  ihcy  are 
being  do  kctcd  by  the  London  solicitor 
with  a  si.x-and-eight pence  for  *'  perusing 
letter,"  or  half  a  guinea  for  "conference," 
etc.  The  London  solicitor  is  therefore  sl> 
ways  on  the  fi»  vive  to  do  something,  or 
have  something  instigated  to  be  done,  even 
if  immaterial.  A  retainer  of  a  lump  sum  is 
something  he  knows  little  of. 

I  had  supposed  that  *^Mark  Meddle"  — 
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that  legal  character  in  the  comedy  of 
"  London  Assurance  "  —  was  a  burlesque 

exaggeration  until  I  became  a  seven-years' 
rt'su;cnt  of  Loiulon  ;  and  then  I  made 
Mark'b  acquaintance  in  real  life  as  a  type 
among  solicitors.  Half  a  century  ago,  when 
those  two  busy  dramatic  B.'s  —  John 
Broogham  and  Dion  Boucicaiilt  —  in  their 
cat^ncity  of  playwrights  created  M.  M.,  he 
was  styled  Attorney-at-law ;  but  time  has 
chastened  that  common-law  cognomen  into 
the  softer  name  of  Solicitor. 

While  there  certainly  exist  solicitors  in 
Ivindon  who,  like  American  attorneys,  will 
never  plunge  their  clients  into  needless  liti- 
gation, nevertheless  the  large  majority  of 
Ksted  solicitors  there  are  typical  Mark  Med- 
dles, and  make  war  upon  the  maxim  that 
Mr.  Herbert  Broome  has  so  deli,q;htfully 
illustrated,  —  "interest  reipublicae  sit  finis 
litium."  Did  not  Mark  Meddle  clamor  for 
a  kick,  so  that  he  might  be  indulged  with 
an  u  tion  at  law  ?  Well,  the  average 
LondiMi  snlicitor  encourages  lawsuits,-  and 
nurses  each  process  with  a  fond  solicitude. 
To  quote  an  old  joke  from  the  "  Comic  Black- 
stone,"  "  Such  solicitude  is  the  solatium  of 
the  solicitor."  It  is  his  vocation  to  manu- 
facture costs,  arul  in  this  behalf  it  is  no 
novelty  for  the  solicitors  on  each  side  to  col- 
lude. Rare,  indeed,  is  the  English  solicitor 
wlio  will  protect  the  pocket  of  his  client  in 
preference  to  lining  his  own  ! 

The  English  cost  system  is  a  peculiar  one. 
It  is  of  two  branches.  There  are  "costs  in 
the  action  "  which  are  to  be  paid  by  the 
loung  litigant.  There  are  also,  and  in  ad* 
dition,  costs  as  between  solicitor  and  cli- 
ent." Under  the  first  grouping  are  classed 
Costs  for  services  absolutely  neccssnrv,  as 
between  litigants  />er  sc.  Tlicse  are  lax- 
able  ;  and  public  costs  or  disbursements 
thrown  out  by  the  taxing-officer  are  then 
transferred  to  the  jirivate  tally.  For  in- 
stance, an  employment  of  extra  counsel,  or 
a  retainer  higher  than  llie  ta.\ing-oihcer 
<feems  fair,  will  figure  in  the  private  clas^ 
tificttion.     Consultations  and  letters  and 


printing,  or  stenographing,  or  type-writing, 
or  extra  expenses  in  procuring  evidence,  will 

figure  as  items  in  the  private  bill,  and  not 
in  the  bill  for  taxation.  Very  commonly  the 
bill  that  an  English  client  has  to  pay  his 
solicitor,  as  between  the  two,  will  exceed 
the  amount  of  the  taxed  bill  which  the 
solicitor,  and  not  the  client,  receives.  Of 
course,  tlie  litigant  who  wins,  as  well  as  he 
who  loses,  in  the  legal  strife  has  to  pay 
his  own  solicitor's  private  bill.  Such  an 
item  as  extra  allowance"  by  way  of  fine  to 
a  litigant  who  pleads  in  a  foolish  manner, 
or  who  occasions  additional  expense  and 
trouble,  is  unknown  in  London  courts.  This 
twofold  system  of  costs  bears  hardly  on  the 
suitor  with  a  narrow  purse.  Litigation  at 
the  English  bar  is  as  great  a  luxury  as 
racinj^.  We  have  in  the  States  a  proverb 
that  an  house  removal  is  as  bad  as  two  fires 
in  the  way  of  trouble  and  expense.  In  Eng- 
land there  is  a  proverb  that  a  lawsuit  is  as 
bad  in  expense  as  a  long  fit  illness.  The 
ingenious  Itti^^ant  who  cnn  £^et  his  solicitor 
—  and  I,ondon  is  filled  with  speculative 
Mark  Meddles  —  to  carry  on  his  side  ol  liie 

suit  for  the  mere  prospect  of  getting  taxed 

costs  onl\ ,  is  a  lucky  chap. 

If  Mr.  Litigant  from  America  is  to  origi- 
nate a  contention,  and  counsel  gives  opinion 
that  an  action  will  lie  {Mem.  rare  as  a  while 
poll -parrot  will  be  the  barrister  whose  opin- 
ion would  be  adverse  !),  his  solicitor  either 
writes  to  the  proposed  defendant,  informing 
him  of  claim  and  requesting  the  name  of 
some  solicitor  to  receive  papers ;  or  he 
issues  a  writ,  ~  a  jargon ic  document  already 
printed  with  open  spaces  for  appropriate 
fillings  in,  and  which  is  purchased  at  a  crown 
office  in  tiie  Royal  Courts  building  for  two 
shillings,  —  and  has  it  personally  served. 
Unless  the  solicitor  is  one  of  high  character, 
the  probabilities  are  that  a  writ  will  be  issued, 
because  representin<}^  more  costs.  In  eight 
days'  time  Mr.  Defendant  will  demand 
"Statement  of  Claim,"  —  synonymous  with 
old  terms  of  Declaration  "  or  '*  Plaint "  or 
"  Complaint."    This  will  be  furnished  in 
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plainly  stated  tenns,  as  briefly  provided  for  | 
by  Lord  Campbell's  Acts.  Then  Mr.  De-  j 

fendant  may  demur,  —  a  procedure  little  fa- 
vored, because  killing  accumulation  of  costs, 
■ —  or  he  will  answer.  His  answer  can  be  in 
tbe  alternativej  and  in  parts  can  be  contra- 
dictory and  as  inconsistent  in  allegation  as 
ingenuity  can  conceive.  When  issue  has  | 
been  joined,  it  is  the  custom  for  either,  and 
perhaps  each,  solicitor  to  put  questions  or 
Interrogatories  to  the  opposite  party.  These 
and  answers  are  drawn  or  settled  by  Mr- 
Counsel, —  more  costs  accumulating.  Mean- 
time motions  may  have  been  made  relative 
to  pleadings  with  objections  or  amend- 
ments, —  each  stage  supervised  by  a  barrister, 
with  accumulating  costs.  The  party  beaten 
•  on  any  such  motion  has  usually  an  ajipeal 
taken  by  his  solicitor  from  a  Master,  who 
hears  the  motion,  to  a  Judge  at  Chambers  ; 
and  next  from  Chambers  to  Divisional 
Court.  More  counselling ;  more  battledore 
and  shuttlecock  between  O.  C.'s,  and  of 
course  more  costs  accumulating.  Next  en- 
sue as  many  interlocutory  proceedings  re- 
garding eUhgnt  estt  and  the  like  as  lawyers 
are  £uniliar  with.  There  was  once  a  great 
French  cook  who  claimed  to  possess  know- 
ledge of  making  twenty-seven  difierent  ome- 
Jettes ;  but  if  we  liken  legal  procedures  to 
eggs,  an  English  solicitor  can  make  many 
more  kinds  of  l^al  omelettes  fashioned  with 
costs  after  the  methods  which  cooks  pursue 
with  oysters,  mushrooms,  or  f;«r  fines  herbes. 

If  our  supposititious  American  litigant  is  a 
defendant,  the  solicitor  will  manage  the  ad- 
versie  procedures  that  are  readily  inferrible 
from  the  foregoing  with  equal  opportunities 
for  employing  and  "  snacking  "  with  counsel, 
and  entering  items  of  costs  on  the  two  sides 
of  his  ledger  devoted  to  the  taxable  or  the 
private  costs- 

The  London  courts  do  not  speak  of  "  cal- 
endar" of  causes  at  issue,  but  of  a  "  List." 
Each  Divisional  or  Appeal  Court  speaks  of 
a  •*  Cause  list.**  This  document  for  a  **  term  " 
(to  which  is  usually  given  an  old  ecclesiasti- 
cal designation,  such  as  Saint  Hilary  term  or 


Michaelmas  sittings,  etc.)  can  be  purchased 
at  a  crown  ofBce  in  the  Court  Fiouse.  or  also 

there  bought  by  daily  partition.  After  which 
the  causes  are  called  and  heard,  much  as  in 
the  United  States.  For  the  trial  are  sum- 
moned as  demanded  ordinary  or  common 
jurors  and  special  jurors, — English  law 
keejoing  uj)  its  class  divisions  even  in  the 
jury-box.  Thus,  special  jurors  are  like  the 
passengers  in  first-class  railway-carriages, 
and  common  jurors  of  the  kind  of  passengers 
supposed  to  ride  in  third*class  cars. 

Let  us  now  suppose  our  American  liti- 
gant's case  to  be  called  for  trial.  He  enters 
one  of  the  small  stuffy  court-rooms  with  his 
solicitor.  He  finds  it  an  amphitheatrical  af- 
fair. The  highest  back  benches  are  tenanted 
by  witnesses  or  friends  of  litigants,  and  curi- 
ous spectators  or  idlers.  The  centre  benches 
are  occupied  by  barristers,  whose  rows  of 
white  wigs  give  a  frosty  appearance  in  an 
atmosphere  reeking  with  odors  consequent - 
upon  defective  ventilation;  while  the  two 
front  rows  are  occupied  by  the  juniors  and 
Q.  C.'s  in  the  pending  case  or  approach- 
ing causes.  The  front  bench  in  what  is 
called  the  pit  is  devoted  to  the  solicitors, 
their  clients  and  clerks.  All  these  confront 
the  judge,  who  is  perched  like  a  canary-bird 
near  the  top  of  his  cage;  and  to  change  the 
figure,  looks  not  unlike  a  cricket-wicket 
that  is  erected  to  be  bowled  at,  while  being 
dcfcndetl  by  a  pen  that  is  mightier  than  "x 
bat.  A  cou])Ic  of  ungainly  ushers,  clad  in 
sweeping  and  frayed  cotton  gowns,  per- 
vade the  pit  for  the  purposes  of  conv^ing 
papers  and  Isooks  to  and  fro,  and  marshaUiag 
witnesses. 

As  the  case  is  called  and  answered,  the 
jurors  are  notified  and  take  places.  Clial- 
lenges  seem  to  be  unknown  procedures  eves 
in  criminal  cases,  whether  to  the  array,  for 
princi]ial  cause,  or  to  the  favor.  Then  the 
junior  for  the  plaintitt  rises  behind  the  solici- 
tor, and  beginning,  "Mi  Lud  and  gentlemen 
of  the  jury,"  proceeds** to  state  the  plead- 
ings'" without  circumlocation.  Which  end* 
ing,  the  senior  barrister  or  Q.  C.  opens  the 
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evidence  very  much  in  the  style  used  in  the 
States.   This  opening  the  solicitor  watches ; 

for  both  he  and  the  counsel  have  the  same 
brief.  The  counsel  holds  his  copy,  and  often 
refers  to  it.  He  is  apt  to  iterate,  "  I  am  in- 
structed that,"  etc.,  etc.  In  the  vecy  great  ma- 
jority cases  counsel  opening  the  &cts  has 
not  enjoyed  the  privilege  of  intercourse  with 
the  client,  or  of  havin«]j  questioned  the  pro- 
posed  witnesses ;  then  he  relies  entirely  upon 
the  brief  prepared  by  the  solicitor,  who  has 
conferred  with  the  client  and  examined  the 
witnesses,  an  1  upon  the  brief  has  outlined  the 
salient  facts.  Quite  often  questions  have 
been  framed.  This  mechanical  and  indeed 
iion*clad  method  of  examination  greatly  de- 
prives it  of  that  spontaneity  which  is  so 
often  a  charm  of  examination  in  American 
courts  with  counsel,  who  is  his  own  solicitor 
and  brief-maker.  Solicitors  often  prepare 
briefs  even  for  cross-examinations,  and  have 
>been  known  to  write  out  series  of  questions 
in  nntici!)ntion  with  strong  suggestions  as  to 
t  >iu-  and  policy.  The  longer  are  these  briefs, 
and  the  more  the  folios,  increased  charges 
arise  for  fresh  manufacture  of  costs. 

An  American  lawyer  watching  the  pro- 
gress of  the  trial  would  perceive  that  he  was 
not  witnessing  one  to  be  litcened  to  a  trial  in 
any  American  city.    He  would  be  especially 
impressed  with  the  absence  of  emphatic  oh- 
jectiGns,  —  excepting  some  briefly  stated  and 
bnefly  ru!ed  upon  by  the  judge,  who  is  sup- 
po'^fd  to  be,  at  least  for  the  moment,  omni- 
scient and  infallible  and  without  argument, 
unless  the  judge  should  ask  for  a  citation  or 
an  explanation.  What  newspapers  in  this 
country  sometimes  call  "  wrangles  between 
judge  and  counsel  "  become  utterly  unknown 
in  an  English  court.    Indeed  the  affectation 
<|{  deference  that  is  usually  shown  therein 
by  counsel  to  the  judge  is  sometimes  de- 
pressing to  one's  sense  of  manhood.  No 
except ii ins  are  taken,  because  appeals  are 
heard  upon  case  stated,  and  new  trials  arc 
*rgttcd  for  and  consid^ed  upon  the  aptual 
occurrences,  and  even  upon  errors  not  cog- 
Qiable  during  the  trial.    When  counsel 
3' 


have  finished  their  addresses,  it  is  the  judge 
in  England  who  "sums  up."   His  Honor 

(his  title  in  a  county  court),  or  his  Wor- 
ship (his  title  magisterially),  or  his  I.ord- 
•ship  proceeds  to  talk  to  the  jury.  The 
phrase  **  charge  the  jury"  belongs  only  to 
what  is  addressed  to  a  grand  jury.  Re- 
quests "  are  unknown,  because,  as  has  been 
already  said,  "  the  judge  is  omniscient  and 
infallible  for  the  nonce  ; "  and  if  he  errs 
relief  can  be  had  on  appeal  to  other  judges, 
who  by  reason  of  rank  are  more  omniscient 
and  more  infallible,  —  if  there  can  be  com- 
parative infallibility. 

After  verdict  there  is  sure  to  be  an  appeal 
from  the  beaten  solicitor.  The  appeal  is  a 
new  deal  in  the  gamble  for  costs,  to  which 
each  barrister  is  "willin*,"  like  Barkis.  ♦ 

Litigation  in  England  so  partakes  of  mech- 
anism that  one  can  hardly  expect  the  Brit- 
ish lawyer  to  t^e  tlut  personal  interest  in 
the  client  which  obviously  every  American 
lawyer  takes.  Here  it  may  be  remarked  that 
the  British  judge  is  more  or  less  a  perfunc- 
tory functionary,  compared  with  his  American 
brother.  The  British  judge  never  seems  to 
feel  that  he  represents  the  people  so  much 
as  the  Crown  and  Church  and  State.  The 
American  judge,  whether  appointed  by  a 
governor  or  elected  by  popular  vole,  is  al- . 
ways  in  touch  with  the  people.  The  English 
judge  in  his  very  bearing  puts  on  the  mask  of 
a  "  superior  being."  He  seems  to  be  a  "Sir 
Oracle,  whene'er  he  "opes  his  month.  "  Me 
is  never  chosen  from  the  rank  of  solicitor, 
but  always  from  among  the  Queen^s  Counsel. 
Once  he  had  to  be  selected  from  among  the 
Sergeants-at-Law.  But  now,  Sergeant;s'  Inn 
is  dismantled,  and  the  old  orders  with  their 
coifs  are  legal  magnates  of  the  past,  living 
now  only  in  the  charm ingl)  written  memoirs 
of  Mr.  Sergeant  Robinson  or  Mr.  Sergeant 
Ballantyne.  Xevcrthcless,  as  a  rule,  the 
solicitors  of  the  kingdom  are  best  fitted  to 
become  judges,  because  they  are  really  more 
learned  In  the  law.  For  tt  is  they  who  coach 
barristers  and  supply  them  with  briefs,  and 
as  a  rule  the  examinations  of  solicitors  are 
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more  rigid  and  assume  a  wider  scope  than 
those  which  touch  the  incipient  barristers. 
Moreover,  the  solicitor  oftenest  has  the  duty 
of  advising  clients  on  their  artairs,  iheir  risks, 
and  their  intercourse  with  commercial  and 
trades  matters.  The  barrister  also  advises, 
but  only  through  employment  of  the  solici- 
tor. The  American  custom  of  a  client  going 
directly  to  a  counsellor  for  comfort  or  warn- 
ings is  therefore  unknown  to  the  English 
ban  It  is  not  difficult  to  perceive  that  ad- 
vice filtered  through  the  solicitor  is  less  sat- 
isfactory than  if  listened  toby  word  of  nioutb. 
anc!  with  attendant  magnetism  of  persona! 
address.  The  method  is  of  course  doubly 
expensive. 

The  business  done  in  litigation  by  solici- 
tors is,  however,  of  less  extent  and  value  than 
their  otTice  business.  There  are  rich  solici- 
tors in  London  and  in  the  large  provincial 
cities,  whose  names  seldom  appear  in  cause 
lists.  It  is  the  custom  for  familiest  firms, 
and  corporations  to  have  permanent  solici- 
tors. "My  family  soHcitor"  i.s  a  common  ■ 
phrase,  lie  keeps  the  Family  Tree  in  his  of- 
fice, the  family  secrets  in  his  brain  and  heart, 
with  the  family  title  and  mortgage  deeds  in 
his  boxes.  There  not  being  public  records 
kept  in  England  of  deeds  and  mortgages, 
solicitors  become  the  "  Registers."  Such  a 
public  record  as  the  States  possess  has  often 
been  agitated  for  in  Parliament ;  but  family 
pride  and  the  traditional  English  dislike  of 
novelty  and  innovation  have  always  prevented 
the  success  of  the  radical  agitation. 

No  one  who  is  familiar  with  the  appear- 
ance, carriage,  demeanor,  and  address  of  law- 
yers in  the  United  States,  and  who  has  also 
been  an  attendant  upon  English  courts,  can  | 


fail  to  admit  and  recognize  the  superiority  in 
those  respects  of  the  American  advocate. 
The  latter  possesses  an  elasticity  and  general 
grace  of  movement,  facial  gesture,  natural 
and  earnest  delivery,  readiness  and  aptitude 
in  questioning,  cleverness  in  repartee,  and 
unction  of  diction  that  are  seldom  met  with 
at  the  English  bar.  The  average  American 
lawyer  attains  eloquence  which  is  seldom 
reached  by  the  English  barrister.  The  latter 
is  a  martyr  to  decorum.  He  seems  oppressed 
with  a  ceremonial  sense.  He  cannot  run  his 
fingers  caressingly  through  his  hair,  and  at 
limes  he  talks  as  if  feeling  the  weight  of  his 
wig  upon  his  brain.  Occasionally  his  gown 
seems  to  have  the  effect  of  a  strait-jacket.  A 
sense  of  etiquette  appears  often  to  act  as  a 
species  of  bearing  or  curb  rein  to  his  move- 
ments He  is  apt  to  show  a  realization  that 
he  is  an  actor made  up,"  and  that  the  judge 
is  like  the  prompter  or  stage-manager  at  the 
wing,  and  that  the  "  twelve  "  form  an  audi- 
ence to  he  i)lcased  rather  than  to  bc convinced. 
He  wrestles  with  his  rhetoric,  as  if  weighed 
down  and  fettered  with  his  instructions,  and 
to  feel  that  he  is  a  mere  conduit  or  fountain 
rather  than  the  source  of  a  stream.  AH 
noted  barristers  and  O.  C.'s  seem  in  some 
particular  to  be  sensible  that  they  are  actors 
bred  in  the  same  school ;  while  in  the  United 
States  scarcely  two  lawyers  exhibit  similar 
peculiarities.  In  fine»  the  schooling  of  the 
English  bench  and  bar  tends  toward  mono- 
tony and  artificiality,  while  the  schooling  of 
the  American  bar  tends  toward  freedom  and 
naturalness  in  thought  and  speech,  and  to  a 
general  behavior,  that  is  fettered  only  by  the 
innate  dignity  of  a  gentleman,  and  plainly 
I  impressed  by  a  high  sense  of  duty. 


^^^^ 
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London,  April  12,  1893. 
have  just  been  having  a  great  to-do  over 
that  favorite  constitutional  topic,  the  free- 
dotn  of  the  press.  The  orrasinn  was  one  of  the 
home-rule  debates  in  the  House  ot  Commons; 
and  in  an  article  dealing  dierewith  the  "  Daily 
Chronicle,"  a  morning  newspaper,  described  the 
well-known  Iri-ii  member,  Mr.  T.  W.  Kussoll,  as 
the  "tireless  mercenary  of  Unionism."  ihc  ma- 
ligned legidator  aocordingly  complained  to  the 
House  in  due  course  of  this  breach  of  parlia- 
mentary privilege ;  and  had  some  influential  po- 
fitical  associates,  not  dissuaded  him  from  pressing 
his  grievance  to  the  bitter  end,  he  would  undoubt- 
edly have  secured  a  solemn  declaration  that  there 
had  been  an  abuse  of  pri\  ilej»e  ;  an<l  so  without 
more  ado  the  incident  apparently  closed.  But 
more  was  to  come ;  that  august  functionary^  the 
Seige-int-at-Arms,  addressed  a  letter,  with  the  ap- 
proval of  the  Siie.iker,  to  the  editor  of  the  "  H.iily 
Chronicle,"  stating  that  it  was  his  duty  to  a.sk  him 
la  warn  the  person  concerned  that  his  conduct 
had  l)een  an  abuse  of  the  privilege  granted  to 
him,  and  that  very  serious  notice  mtist  be  taken 
of  it  if  anything  of  the  kind  occurred  again.  This 
paternal  admonition  was  keenly  resented,  and  a 
certain  secdon  of  the  press  sought  to  make  of  it 
a  grave  infraction  of  their  liberty ;  they  main- 
tained that  the  offence  should  have  been  cen- 
sved  in  ordinary  form  or  left  alone*  —  neither 
the  Speaker  nor  his  s'ltiortliiiate  Iiaving  any  c  on- 
stitutional  right  to  act  as  they  had  done.  But  on 
the  whole,  the  action  of  the  Sergeant-at-Arms  has 
been  applauded.  The  *'  Daily  Chronicle's  **  leader 
writer  rcrtninly  exceeded  the  limits  of  descriptive 
discretion,  and  the  eminent  journal  was  considered 
to  hav  e  got  off  very  easily. 

There  is  one  thing  English  lawyers  admire  in 
yn-ir  legal  arrangement^  —  to  wit,  your  system  of 
vigorous  bar  associations.  We  read  with  pleasure 
in  die  professional  organs  of  America  how  copious 
is  the  stream  of  mterests  which  engross  the  atten- 
tion of  lawyers  across  the  Atlantic  in  marked  con- 
trast with  our  condition  at  home.  The  annual 
meeting  of  the  Bar  Association  witi  ttdce  place 


next  month ;  but  it  might  as  well  not  take  place 
at  an.  The  gathering  is  fixed  for  a  Saturday 
afternoon,  under  the  presidency  of  the  Attorney* 
General,  when  there  will  be  a  small  attendance, 
a  Report  about  no  one  knows  what,  a  few  short, 
dull  speeches,  and  a  vote  of  thanln  to  Sir  Charles 
Russell  for  presiding.  I  am  not  one  of  those  who 
really  think  OTjr  Par  Association  could  do  much 
more  than  it  does;  for,  as  i  fancy  1  must  have 
indicated  in  a  previous  letter,  sudi  functions  as 
it  might  assume  are  discharged  by  the  managing 
bodies  of  the  four  Inn  of  Court,  who,  notwith- 
standing occasional  criticism,  conduct  the  an- 
cient institutions  under  their  care  in  a  moat 
admirable  manner.  I  have  spoken  as  above  of 
the  Bar  Association,  because  no  English  lawyer 
feels  comfortable  unless  he  maligns  at  least  once  a 
year  that  innocnous  convention. 

Solicitors  are  greatly  pleased  with  a  voluminotts 
report  on  "  Offirialism,"  which  has  been  recently 
published  by  a  special  committee  of  the  Council 
of  the  Inocvporated  Law  Society.  In  view  of 
recent  inroads  on  private  business,  which  the  offi- 
cial departments  in  sorae  directions  appear  to  be 
pressing  on,  the  solicitors  assert  that  the  inter- 
ference of  the  State  with  the  private  business  of 
the  pul)lie  ought  to  <  onfined  to  the  narrowest 
limits  conipati'olc  with  the  public  interest.  They 
urge  that  it  is  impossible  to  withstand  such  a  form 
of  competition,  backed  up  as  it  roust  be  by  the 
unlimited  re^jonrccs  and  interest  of  the  State,  and 
assisted  by  any  required  adaptation  of  existing 
laws  and  judicial  arrangements  to  its  own  pur- 
poses. The  three  points  of  attack  are  the  bank- 
ruptcy and  winding-up  department,  the  compulsor)' 
schemes  of  the  land  registry  ofitice,  and  the  pro- 
posals for  the  establishment  of  a  public  trustee 
department.  As  to  land  reg^stmtioo,  especially, 
one  cannot  help  thinking  that  the  solicitors  are 
out  of  touch  with  the  times ;  we  must  erelong  have 
compulsory  registration  of  title.  Its  immediate 
introduction  might  not  be  feasible ;  but  legislation 
is  tending  that  way,  and  the  arguments  urged 
j  against  it,  though  plausible  enough,  are  to  a  large 
1  extent  inconclusive*  .  *  . 
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BY  IRVING  BROWNE. 


CURRENT  TOPICS. 

Quiet  Divorces.  —  It  is  very  satisfactory  to  note 
that  the  Supreme  Court  of  Colorado,  In  People  v. 

McC.ibe  (32  Pac  Rep.  28c).  have  held  that  it  is  not 
lawful  for  an  attorney-at-law  to  advertise  "  divorces 
obtdned  quietly,  good  everywhere.**  This  was  a 
proceeding  against  an  attorney  to  disbar  him;  and 
the  court,  in  consideration  of  his  plea  that  he  did  not 
know  it  was  wronj^,  and  his  pledge  not  to  do  so  any 
more,  simply  suspended  him  (nim  !)ractice  fur  six 
months.  This  is  a  wholesome  example.  Divorces 
ought  not  to  be  obtaiaed  quietly.  Such  actions 
ought  to  be  well  heralded,  especially  to  the  defend- 
ant. Experience  has  onfortunately  demonstrated 
that  *'dln>rces  obtained  quietly"  are  not  "good 
everywhere,"  and  th.it  they  le.id  to  very  unpleasant 
complications,  and  sometimes  to  the  State-prison. 
In  one  sad  case  in  the  State  of  New  York,  where 
the  absent  huslrmd.  relyini;  on  the  "  quiet  divwoe" 
which  his  wife  bad  obtained,  and  which  be  had  ^t* 
covered,  and  was  willing  to  accept,  and  marrying 
again,  found  himself  in  prison  for  bipmy !  Where 
easy  and  quiet  divorce,  in  coanection  with  the  salu- 
brity of  the  climate,  is  recommended  from  the 
bench  as  an  inducement  fbr  immigration,  as  it  re- 
cently was  in  South  Dakota,  the  judges  are  in 
danger  of  iMComing  unintentionally  partiu-ps  erimu- 
nit.  nefore  judi^'es  susp!.'nd  Ia\v\ers  for  making  a 
royal  road  to  divorce,  in  some  States  at  least  tliey 
should  suspend  themselves ;  as  for  example  in  Texasi 
Kmsas.  Montana.  Michigan,  and  Nevada,  where  they 
grant  an  absolute  divorce  for  a  single  accusation  of 
unchastity!  We  speak  of  respectable  courts,  and 
not  of  courts  which  are  capable  of  grantini;  divorces 
for  any  one  of  a  half-hundred  ridiculously  trivial 
causes  cited  in  Mr.  Carroll  D.  Wright^s  statistics. 
It  would  not  be  singular  that  a  lawyer  should  not 
think  it  wrong  to  advertise  "  quiet  divorce  "  in  a 
community  where  the  courts  -  grant  absolute  divorce 
because  a  husband  does  not  wash  himself,  or  keeps 
his  wife  awake  by  talking,  or  refused  to  cut  his  toe- 
nails, or  abused  her  for  having  two  teeth  pulled,  or 
never  offered  to  take  her  rid i  111;.  or  scolded  her  for 
groaning  in  labor,  or  where  the  wife  would  not 
cook  or  sew  00  botions,  or  struck  the  husband  with 
her  bustle^  or  shot  an  old  sweetheart,  or  wouhl  not 


walk  with  her  husbmd  on  Sitnd^.    It  would 
quite  proper  to  keep  such  divorce*  as  **  quiet 
possible.   


Phi/k-Figi(tin(;.  One  of  the  leading  Boston 
newspapers  recently  defended  its  practice  of  pub> 
lishing  elaborate  accounts  of  prise-fights  on  the 
ground  that  everybody  wants  to  read  them.  —  even 
many  of  the  soberest  and  order-loving  part  of  the 
community,  including  professional  men.  This  is 
true,  but  it  is  no  reason.  The  same  class  read  tlie 
accounts  of  rapes,  lynchings,  seductions,  murders, 
and  official  executions ;  but'these  are  nnherithy  read- 
ing.  We  ourself  always  read  the  .accounts  of  the 
prize-fights,  and  formerly  even  bad  an  unholy  desire, 
stimulated  by  these  details,  to  witness  a  slugging- 
match ;  but  we  should  be  gl.id  to  relinquisli  tiiis 
bad  curiosity  for  the  sake  of  ridding  the  public  prints 
of  such  matters,  }ust  as  we  should  be  willing  to  gwt 
npour  '■  little  wine  now  and  then,"  and  eke  our  lager- 
bier,  if  prohibition  could  be  effectuated.  So,  we  dare 
say,  it  is  with  respect  to  most  of  the  respectable 
cLasscs  Pri/e-fighting  is  a  disi;u>ting  and  brutal 
business.  We  inherited  it  from  England,  from  whom 
we  inherited  most  of  our  bad  ways ;  but  it  seems  to 
have  fallen  into  comparative  disrepute  or  disuse  there, 
while  here  it  is  rampant  What  a  matter  of  reilec- 
tion  for  thinking  men  that  an  ignorant,  vulgar,  loaf* 
erish,  human  kangaroo  from  the  antipodes  slirvuld 
come  to  this  country,  and  in  nine  minutes  should  make 
f  4aooo !  —  ten  years*  salary  of  the  Chief-Justice  of 
the  United  States  ;  more  than  any  but  a  very  few 
lawyers  save  in  a  lifetime ;  as  much  probably  as  the 
sainted  Phillips  Brooks  left ;  the  equivalent  of  tlie 
averai;e  annual  salarieN  of  I'^hty  Methodist  clergy- 
men, or  those  of  a  dozen  country  college  professors; 
more  than  has  often  been  cleared  by  the  beneficent 
work  of  .1  literarv  lifetime;  enough  to  give  a  liberil 
education  to  forty  poor  young  men,  to  build  a  hospi- 
tal, a  library,  a  reform  school,  to  erect  ten  mission 
churches,  or  to  fit  out  sevend  missions  to  the  heathen ' 
The  stupid,  low-browed  brute  who  won,  it  is  said,  has 
been  offered  tt  ,000  a  week  to  go  00  the  sti^ !  How 
many  .actors  of  i^enius  arc  there  who  m.ike  SO  mocll» 
or  how  many  men  in  any  occupation  depending 
mainly  on  Intellect?  It  is  not  a  great  many  yean 
since  New  York  City  sent  an  ex-prize-fighter  10' 
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Congress.  Even  now  the  most  celebrated  citizen  of 
Boston  is  a  bruiser,  who  io  ten  years  has  made  half 
■X  m  llion  dollars  and  squandered  it  in  riotous  living, 
and  wi»o  has  whipped  his  wife  and  every  man  who 
has  opposed  him  save  one.  Somewhere  out  West 
recently  John  Fiske  was  introduced  as  the  second 
man  from  Boston."  There  can  be  no  doubt  who  was 
the  (?rst  iii  the  introducer's  mind,  nor  that  he  would 
have  had  the  larger  audience.  In  the  city  of  Buffalo, 
where  we  are  writing,  nearly  all  the  leading  news- 
papen  have  a  daily  department  devoted  to  matters 
pertaining  to  the  pri^c  ring,  and  the  "sports"  are 
raising  heaven  and  carih  (and  of  course  the  other 
place)  in  the  endeavor  to  bring  the  next  great  *'miU" 
here,  promising  to  erect  for  it  a  5.000  building, 
capable  ul  jiccummo(j^lin^  30,000  spectators,  and  to 
*hail|r  up  a  purse  **  of  $7 5.000.  It  would  take  a  long 
time  to  raise  tliat  amount  of  money  from  admission 
lets  ill  the  same  city  lor  any  good  and  decent  purpose, 
such  as  literature,  music,  education,  or  religion,  and 
thi^  is  A  tjimd  and  decent  city  :  :uid  yet  it  would  proba- 
bly be  a  paying  adventure  to  otfer  two  stalwart  ruffians, 
one  of  whom  has  just  served  a  term  on  the  treadmill 
for  wantonly  nearly  killing  a  weak  old  man,  875.000 
for  conducting  a  contest  which  it  is  Conceded  that  no 
reipectable  woman  shoul!  or  could  witness  !  Now. 
what  is  the  attrnction  ?  Is  it  solely  the  bruising.* 
We  think  not.  although  that  counts  for  much  in 
gratifying  a  passion  oi  mankind  which  has  sought 
rent  in  i;luli.it<irial  shows,  bull-fights,  bear-baitings, 
and  stuJent  duels.  But  the  attendant  gambling  has 
much  to  do  with  it.  If  prize-fighting  could  be  disso- 
ciated from  betting,  the  public  interest  in  it  would 
seriously  decline.  Gaming,  in  our  opinion,  is,  next 
loiDtempennce,  the  most  dangerous  vice  that  threat- 
ens this  country,  and  the  most  demoralizing.  At  a 
late  prize  tiijht  in  liuff  ilo  one  of  the  animals  knocked 
out  the  other  in  six  .seconds  from  the  start !  Hun- 
dreds of  people  had  paid  large  sums  to  see  the  sport, 
and  how  disappointed  they  were !  As  for  us  we 
"chortled  in  our  joy."  So  may  it  ever  be !  Possibly 
the  brutal  sport  will  decline,  like  war,  the  more  "sci- 
entific "  it  becomes.  But  to  return  to  our  initial 
ID  n tons.  There  are  some  newspapers  wtiicli  do  not 
publi-sh  accounts  of  prize-fights,  —  "The  Tribune"  ol 
New  York,  we  believe,  for  one,  —and  they  deserve 
pnite  for  the  costly  self-denial. 


Book  Reviews.  —  The  most  difficult  thinfr  a  legal 

ciiitor  ever  undert.ikcs  is  the  review  of  a  law-book. 
Of  course  it  is  impossible  that  he  should  ever  read 
any  hw-book  through  for  the  purpose,  and  it  it  not 
txpected  tint  he  should  do  so.  He  rein  his  duty  is 
dtfierent  from  that  of  a  reviewer  of  literature.  A 
Genuan  critic  recently  fell  into  ridicule  for  saying 
that  Mr.  Aldrich'a  *•  *  Queen  of  Sheba  *  is  like  his  other 


poems  ;  "  and  Mr.  Lang  shares  the  ridicule  for  trying 
to  excuse  him,  and  disclosing  in  the  attempt  that  ib 
did  not  know  that  the  work  is  prose  I  Almost  every 
law-book  has  some  virtues  often  peculi.ir  to  jtself, 
and  rarely  is  a  book  so  bad  as  not  to  deserve  some 
degree  of  commendation  And  \et  who  cu:i  doulit 
that  there  are  more  leg.il  text  books  puUa.shed  tlian 
are  fairlv  nccf  ssary  ?  Reviewers  are  very  apt  to  con- 
ceive that  they  must  find  some  f.udt.  Of  course  fliey 
ought  if  the  fault  is  serious.  But  in  the  desire  to  do 
this  without  the  labor  necessary  to  detect  specific 
fault,  they  .are  .ipt  to  make  a  general  objectirin  rot 
based  on  any  fault.  For  example,  a  reviewer  miglit 
blame  Judge  Dillon  for  treating  the  subject  of  Muni- 
cipal  Corporations  independently,  and  regret  that  he 
had  not  written  a  general  work  on  Corporations. 
This  is  a  very  safe  kind  of  criticism,  —  to  reprimand 
the  author  for  not  havini;  written  on  a  different  su^v 
ject.  It  would  be  quite  in  order  to  blame  Mr.  Aidrich 
for  not  having  put  the  Queen  of  Sheba  "  in  rhyme. 
Another  stock  criticism  is  on  the  c;mission  of  some 
case  in  some  second  or  third-rate  State,  and  announced 
while  the  book  was  in  press.  "  A  little  industry  would 
have  enabletl  the  author  to  present  the  last  .luthority 
on  this  niuc!)-tnooted  point "  is  the  formula  in  that 
case  made  and  provided.  Even  if  the  case  was  too 
late,  the  .sting  of  the  reviewer  is  not  dimini5hcd  by 
the  remark  :  "  Pos.sibly,  however,  it  was  loo  late, 
which  is  much  to  be  regretted."  The  reader  carries 
away  a  vague  impression  that  the  author  was  slothful 
because  he  did  not  learn  of  the  pending  case,  and  ask 
the  judges  how  they  were  gobtg  to  decide  it.  Again, 
if  the  author  professes  to  state  onlv  a  common-law 
rule,  it  is  sagacious  to  remind  him  that  '•  this  has 
been  changed  for  many  years  by  statute  in  Oregon, 
Wyoming,  and  Utah,  and  there  is  grave  doubt  whether 
the  rule  in  question  is  not  very  unjust  and  absurd." 
The  author  may  safely  be  blamed  for  citing  too  tew 

cases  or  too  many -,  for])Utting  extracts  from  o[)inions 
into  the  text  or  into  the  tool-notes;  for  making  his 
index  too  bare  or  unnecessarily  prolix;  etc.  If  the 
critic  cannot  discover  any  other  fault  without  too 
much  labor,  this  is  a  sure  ground  :  "  There  are  some 
serkms  and  misleading  misprints ;  for  example.  Doe 
V.  Roe,  10  Cowen,  136.  is  cited  xs  on  pa<:e  137,  and 
the  parties  are  reversed.  If  there  are  many  wrong 
citations  like  this,  it  must  seriously  detract  from  the 
value  of  the  work  "  Although  it  is  not  expected  that 
the  reviewer  should  critically  read  the  book,  yet  it  is 
well  for  bim  to  read  It  with  sufficient  care  to  discrimi- 
nate between  what  is  original  with  the  author  and 
what  is  professedly  quoted,  and  not  to  censure  the 
author  for  the  opinions  of  others.  A  failure  to  do 
this  brought  into  deserved  ridicul'-  "-"rtain  not  very 
prominent  or  authorit.itive  college  law  review  very 
recently,  but  that  was  the  only  case  of  the  kind  that 
ever  came  to  our  notice.  There  are  cenain  things 


Digitized  by  Google 


246 


The  Green  Bag. 


which  may  rcasunably  be  expected  by  author  from 
reviewfer,  such  as  honesty,  candor,  intelligence,  aod  a 
fair  amount  of  breadth  ;  but  there  is  one  thing  which 
seetns  to  be  expected  which  is  not  reasonable,  namely, 
MjpdiiQg  worth  th«  oatne  of  "  review  "  from  a  critic  in 
another  State  on  a  purely  local  treatise  or  digest.  It 
is  evident  that  generally  in  respect  to  these  the  review 
most  degenerate  fnto  a  few  fonnal  words  d  comoMii* 
dadom  or  Uame. 


Ht  MOR  IN  \.r.(,\\.  Journ'ai.i<;m.  -  It  was  to  be 
expected  when  the  "  Green  Bag took  up  the  idea 
of  aOeviaHiig  the  auster!des  of  the  law  with  a  litUe 
humor,  and  cipecially  when  it  founded  and  enfiowed 
**  The  Lawyer's  Easy  Chair,"  that  other  l^al  jour- 
nals would  see  the  necessity  of  indtatin;  it  We  liad 
hardly  exjiccted.  however,  to  find  an  imitator  in  Eng- 
land \  but  the  grave  "  Law  Times,"  which  we  believe 
once  adjudlcattd  that  the  occupant  of  this  Chair 
"was  never  in  earnest."  has  established  what  it  calls 
**Tbe  Legal  Humourist,"  —  miod  the  »,  please  !  It 
is  prc^»ably  owing  to  the  disadvantage  of  not  Hviag  in 

England  tliat  we  are  unable  'Ir.;  ''ir  to  discover  any 
material  difference  between  tho  contents  of  that  de- 
partment and  the  rest  of  the  joomal.  The  current 

instalment  contains  a  rhvnied  version  in  the  archaic 
Style  of  a  receot  law  case;  some  specimens  of  the 
costomarf  dismal  attempts  of  the  English  judges  at 
wit,  under  the  title  of  "  Fun  in  Crime  ;  "  and  a  para- 
graph about  a  solicitor  who  advertises  eggs  for -sale. 
We  are  not  jeatoos  of  diese  thii^.  They  merely 
make  us  sad.  and  do  not  nvike  us  wise-  If  we  were 
to  offer  any  advice  to  our  playful  brethren,  it  would 
be,  in  the  langtuge  of  the  AoteHcan  trani>car  ballad, 
**Pttnckt  brother, /iriwA  with  cave.** 


NOTES  OP  CASeS 

Ikdirect  Slander.  —  One  may  be  slandered 
through  his  horse.    Thus  in  Henlde  v.  Schaab 

(Michigan  Supreme  Court).  5.;  N.  \V.  Rej.r.  :93. 
a  complaint  alleging  slander  of  plaintiff's  stallion, 
.which  he  kept  for  breeding,  was  held  to  be  a  slander 

of  platuiifTs  credit  ai  d  reputation  in  that  business, 
needing  no  allegation  of  special  damage.  The  court 
said:  — 

"The  first  question  suggested  by  defendant's  counsel 
i.«  whether  the  action  »  for  slandering  tlie  plaintiffs  in 
their  biisinc<(5,  ncenpstion,  or  calling,  m  an  action  for 
slandering  the  plaintifTt  ht»r*e.  Tt  ts  admitted  that  if  it 
be  the  former,  then  '.li';  wmi(1>  m.i\-  tie  :irti' in.d)lo  f-y  sf, 
and  the  action  could  be  maintained  without  alleging  or 
proving  special  damages.  On  the  other  hand,  it  is  in* 


&:5tcd  tha,t  il  ihe.  action  is  upon  the  words  spoken  of  and 
concerning  i>lain(iff«'  horse,  then  the  words  spoken  are 
not  actionable  /vr  s^,  and  no  recovery  could  be  bad  with- 
out alleging  and  proving  special  damage*.  .  .  .  Tlie  de- 
clarn'iiiii  [■l.rnily  m-In  out  tlic  ^x.viiie>i  .ind  cillir'.-  if  tiie 
plaintitts.  A!t  appears  by  th«  ii<;cidrJttioi),  tbcy  ate  the 
owners  of  this  horae,  which  it  is  alleged  is  of  the  value 
of  |i2,Qao.  It  was  io^orted  from  France,  and  icoovded 
In  the  itod-book  as  a  full,  pnre-blooded  Percheron  iial- 
lion,  \s  hicli  iliey  Ii.iJ  ItSpt  fbr  breeding  purposes  frmn  tlic 
year  18S7  tor  hire  and  gsdn,  and  that  be  bad  begotten 
many  colts ;  that  he  was  a  good  colt-getter,  and  espe- 
cially valuable  to  his  owners.  It  is  further  alleged  that 
the  plaintiffs  have  represented  and  held  out  the  hor»c  as 
such,  and  that  they  (the  plaintiffs)  are  upright  and  truth- 
ful dtiaeos,  and  of  good  Manding  in  the  counuy ;  that 
the  defendant  is  also  the  owner  ^  a  stallion,  and  greatly 
envying  the  s;n<->d  standing  and  repute  of  plaintiffs,  .md 
wickedly  and  maliciously  intending  to  injure  ihcnt  in 
their  good  name,  £ime,  and  credit,  he  made  the  faKe  and 
malidoua  statements,"  etc.  It  is  appareirt  from  the 
plain  terms  of  the  dedaradon  that  die  action  is  baxed. 

not  only  upon  the  slander  of  the  horse,  hut  al>o  up.>n  the 
character,  fame,  and  credit  of  the  plaintiffs,  who  arc  the 
ownetB  thereof,  and  engaged  in  the  bi»ines.s  and  calling 
of  keeping  the  horse  for  hire,  gain,  and  reward.  The  court 
was  therefore  in  error  in  hoMing  that  the  declaration  did 
not  state  a  cause  of  action.  The  rule  is  well  stated  in 
Newell  on  Defamation,  Slander,  and  Libel  (at  page  iSiJ, 
follows :  '  When  language  is  used  concerning  a  penon, 
or  his  affairs,  which  fr'>ni  its  nuttire  nrrcss.irilv  mti«^t.  r»r 
presumably  will,  as  it.s  natural  and  pioxunatc  couitijuericc, 
occasion  him  pecuniary  loss,  its  publication  pnmn  fdiu 
constitutes  a  cause  of  action,  and  prima  foiw  constitutes 
a  wrong,  without  any  allegation  or  evidence  of  damage 
other  than  that  which  is  implied  or  pre-.inicd  i'.nm  the 
facts  of  publication ;  and  this  is  all  that  is  meant  by  the 
terms  "  actionable  /vr etc.  Therefore  the  real,  prac* 
tical  test  by  which  to  determine  whether  special  damage 
must  be  alleged  and  proven  in  order  to  make  ont  a  cause 
of  action  for  defamation  is  whether  the  language  is  ^nch 
as  necessarily  must,  or  presumably  will,  occasion  pccutii- 
ary  damage  to  the  person  of  whom  it  Is  spoken.*  The 
declaration  was  not  demurred  to,  and  the  '?jb<.rancc  of  a 
f;o<*d  <lcclaration  is  certainly  contaiiad  in  tiicsc  allega- 
I  ii'iiis    Words,  spoken  or  written,  injurious  to  a  pcr»on 

I in  his  biisineas,  which  are  faUc  and  malidoos,  are  action- 
able ptru,  and  special  damages  need  not  be  alleged  or 
proved.    Manufacturing  Co.  r  .  Perkins,  78  Mi.  h    i  ; 
.  Oliver  v.  Perkins  (Mich.),  5:  N.  W.  Rep.  613.  What 
I  proofs  the  plaintiffs  may  be  permitted  to  put  in,  if  any, 
under  the  claim  of  slander  to  tite  horse,  we  need  not  now 
j  (lotermine ;  but  the  declaration  is  sufficient  to  admit  proof 
of  the  slander  upon  plaintiffs'  business  as  it  is  framed." 


.\f  AV  .\Mi  Oecfmber. — Their  ina'iil-tv  to  njree 
j  is  illustrated  in  Hoover  v.  Hoover  (Kentucky  Court 
1  of  Appeals),  «f  S.  W.  Rep.  334.  the  point  of  the 
[  decision  being  that  if  a  husband  sues  for  divorce  ^^n 
j  the  ground  of  abandonment,  and  there  is  no  aiien- 
I  ation  of  affection  or  guilty  amour  shown  on  the  part 
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of  the  wile,  the  wife  should  receive  reasonable  ali- 
monjr.  The coort said:— > 

"Xo  co-rcspondciU  or  partic{f>s  eriminis  is  named,  but 
adngnet  is  thus  cost  out  to  gather  up  whatever  might 
be  fowHl  to  besmirch  his  wife's  £air  name.  The  chan- 
cdlor  gtanled  divorce  to  the  husband,  looking,  it  must 
be  prtiumed,  solelj-  to  the  question  of  ali.ind  .nmcnl,  bat 
refuM'd  alimony, /c'ti/i'///*'  UU  or  otherwise,  10  tiic  wiic  ; 
jnd  of  this  slie  complains.  The  testimony  discloses  that 
in  i3S4  the  qipellce,  when  tome  forty'odd  ycar<$  of  age, 
urriol  the  appellant,  who  was  about  eighteen,  and  they 
Irrcd  tc.;ci]H-r  happiA-  tint;]  Ihc  summer  or  fall  of  1889. 
The  wife  was  of  a  lively  — almost  roUicksomc  and  girlish 
— dlsposiilon.  She  so^^  the  company  of  the  young  and 
unmarried  girls  of  the  village,  but  was  duly  kind  and 
iflKiionatc  to  her  husband.  He  was  of  steady  and  seri- 
ous haunts.  He  was  an  undertaker,  and  away  from  home 
to  a  limited  extent.  For  some  reason,  not  disclosed  in 
thcitoord.— buttltere  appears  to  have  been  00  trouble 
causing  it,  —  the  3;>i>citar.t,  in  the  lat'.c-r  part  of  the  year 
tSS9,  left  home  to  visit  her  brother  <jt  taiher  in  Cincin- 
nati. Her  husband  accompanied  her  to  the  depot,  and 
sgrntiowiiclj'  Iciascd  her  good'by ;  and  this  was  the 
afasadoaawBl  enraplaiiied  oL  When  she  returned,  after 
some  weeks,  she  was  not  met  by  the  liushaiul.  Sin-  re- 
paired to  the  village  tun,  and  sent  for  her  husband,  ami, 
aflcr  beiog  charged  with  infidelitj,  Inaislied  on  facing  her 
aocuters.  They  started  out  for  that  purpose,  and  when 
she  found  that  her  character  was  to  be  tried  by  a  coterie 
of  n.L'ro  strumpets,  she  indignantly  sought  the  shelter  of 
lier  father's  house  in  an  adjoining  State,  accepting,  pr«- 
sBiMbly  htm  dire  neceadtjr,  the  sum  ol  five  dollars  from 
her  prev-oiis  husband  The  judgment  granting  him  a 
divorce  cacmot  be  disturbed  ;  but  after  examining  care- 
fully the  voluminous  body  of  testimony,  without  here 
reviewing  ii  in  detail,  we  are  dearly  of  opinion  that  tlic 
insane  }eahMHy  of  this  otherwise  ceemingly  tsir-o^nded 
husbnii  '.as  rendered  hint  b'liml  to  the  plainest  dictates 
of  duy  aiiU  jifcction,  and  led  liim  on  in  utir  tghtcous 
ittempt  to  blacken  the  good  name  of  his  wife.  We  are 
told  of  no  alienation  of  affection,—  m  j^pccial  infatuation 
w  guilty  amour ;  bat  on  the  public  l.:>;hvv,ty,  at  the  open 
window,  looking  out  tnwauls  tfie  tuwn  thoroughfare,  in 
the  woods  and  out  on  the  hclds,  and  with  any  passers-by, 
xxt  these  nicked  debaucheries  and  lewd  acts  practised. 
Aodsmidh  all,  the  respect  of  the  pure  tnindecl.  and  the 
coeMence  and  company  of  the  best  people  of  the  com- 
munity, art-  rttainrd  iiitl  cnjimcl  by  the  defendant.  .\ 
Tcniablc  Dr.  Jekyl  and  .Mr.  Hyde  I  After  her  alleged 
detection  and  61U  she  is  guided  by  Instincts  of  purity  to 
llie  home  ->f  htr  kin  kcf!,  and  Is  engaged  in  honest  work 
to  provide  an  hunts:  aviog.  The  court  should  have 
jll')»ed  her  a  reasonable  sum  for  alimony,  and  on  the 
icium  of  the  case  k(  this  be  done,  including  an  additional 
lt<  br  her  attorney;  and  for  these  purposes,  and  to  this 
the  }tt4giiient  of  the  lower  court  is  reveised." 


KlU.lvt,  \  T'. \si>i; \!  I,  I'l.AVFK.  —  We  wiW  ;i 
•^wn  which  holds  the  debatable  doctrine  that 
^  ■*  »  crime  for  one  amateur  base-ball  captain  to 


kill  another.  This  i.s  the  doctrine  of  Ilyrd  v.  Com- 
monwealth (Supreme  Court  of  Appeals  of  Virginia), 
16  S.  E.  Rep.  727.  The  opinion  also  disc!osi.s  the 
remarkable  fact  that  the  ability  to  throw  ••  rocks," 
attributed  to  the  heroe*  of  the  Iliad,  has  descended 
to  these  modem  athletes.  The  syllabus  is  as  fol* 
l(_)ws  :  — 

I 

"  The  evidence  showed  that  deceased  and  defendant, 
fifteen  years  of  age,  were  leaders  of  opposing  base  ball 
teams,  and  Ix  caiiK  involved  in  a  dispute  over  the  game. 
L>efendant  left  the  grounds,  whereupon  deceased  applied 
abusive  efrittiets  to  those  who  would  refuse  to  play  under 
such  circumstances;  and  on  defentJant's  asking'  if  h-j  ajv- 
plicd  that  to  him,  replied,  '  Vcs,'  and  picking  up  a  Ua»c- 
ball  bat  approached  near  to  defendant,  and,  according  to 
one  witness,  stood  leaning  on  it,  hat  according  to  others 
he  said  he  would  mash  out  defendant^  brains  with  It. 
Defendant  ran  back  tutntv  nr  nv(-ii:\  fnc  ffti,  i>;tk(.il  up 
two  rocks,  and  then  turned  and  came  nearer  deceased, 
who  had  not  followed  or  approached  defendant  further, 
or  threatened  to  strike  him  as  he  retreated,  and  as  he 
stood  leaning  passively  on  the  hat,  or  swinging  it  in  his 
hand,  defendant  threw  one  of  tin  rocks  at  him.  which 
struck  him  in  the  head,  fracturing  his  skulL  There  was 
no  evidence  of  any  previous  ilUwill  between  the  parties. 
jfeU,  that  a  verdict  of  voluntary  manslaughter  was  prop- 
erly  rendered." 

Tl^c  decisiori  might  h.u-c  been  different  had  the 
parties  been  *' prolessioiiali.  ' 


A  Stcmuling  Rlock.  —  In  .Seildou  ; .  iJii  kley 
(Pcn'n  ).  2;  Kcp.  1104,,  it  was  held  tli.^t  where 
a  p.'is.sr!i..'er  on  a  steamboat  stumbles  over  a  gang- 
plank  of  ordinary  construction,  lying  on  the  deck  of 
the  vessel  in  close  proximity  to  the  place  where  it 
must  be  used,  causing  severe  injuries,  the  owner  of 
the  vessel  Is  not  liable  in  the  absence  of  proof  that 
the  plank  was  negligently  or  unusually  constructed 
or  handled,  or  otlier  [  roof  of  specilic  negligence 
Which  caused  the  fall.   The  court  observed :  — 

"  If  it  was  ill  the  position  testified  to  by  the  plaintiff's 
husband,  only  two  feet  in  front  of  the  end  of  the  other 
gang  plank  leading  fr«»n  the  wharf  to  the  boat,  all  the 

passengers  w  ho  -  it  off  the  boat  and  returnci?  imi>;  net  i  s. 
sarily  have  pa-sscd  over  it.  Yet  none  of  them  stuii»b;cd, 
or  fell  .over  It,  so  far  as  the  proof  goes,  and  its  location 
cannot  be  regarded  as  eitdrr  n^essarily  or  probably  the 
occasion  of  |Krsons  stumbhi:  .::  o'.  er  it.  Hut  a  gang-plank 
is  a  highly  necessary  and  indeed  indis]. disable  .ijiijli  uK  e 
of  a  steamboat  engaged  in  ihc  transporutiun  of  passen- 
gers and  freight.  There  It  no  other  place  for  K  to  lie, 
when  not  in  i-r.  (vept  the  deck  of  the  b-jat ;  and  passen- 
gers must  1k'  .csutned  lo  know  the  f.tct  tliat  such  planks 
arc  in  use,  and  arc  present  on  the  deck  in  the  near  vidn* 
ity  of  those  portions  of  the  vessel  from  which  landings 
are  made.  There  are  many  other  appliances  on  the  deck 
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of  a  veswl  which  project  above  the  luriace,  luch  as  coil* 

of  rop€  or  chain,  siiubbingbiocks,  capstans,  hatLhwavs, 
etc.,  and  paxscngcRi  are  bound  to  take  notice  of  them, 
and  to  avofd  atmnblinf  over  tbem.  We  canoot  ooiwidcr 
that  the  mere  presence  of  any  of  these  neoeMary  and 
usual  appliances  upon  the  <lcck  of  a  ves.Hcl,  if  in  ordinary . 
and  u$ual  cotKliti'Mi,  (  (juIits  .nn  ri.;iii  (<:  .tLtion  upon  a 
paaaenger  who  trips  or  &tumblc»  over  tlicm.  .  .  . 

**  The  case,  then,  ii  rimply  thii ;  That  a  paaMnger  on  a 
»teainh'->ai  ^tumbled  over  .1  pnngplink  of  ordinary  con- 
slructtun.  and  lying  on  she  lictk  »jf  the  vessel  in  close 
proximity  to  the  place  where  it  must  be  u$ed«  and  there 
was  Ao  proof  that  it  wa*  negligently  or  tttiusaally  con* 
ttructed  or  handled,  nor  any  other  proof  of  any  tpecHk 
negligence  <A  tht  defendant  « iii-  ii  i)ii>duced  the  (li.t'ntiff's 
fall.  We  can  only  regard  the  c.t»c  us  a  mere  accxlcnc,  not 
induced  by  negligence,  and  therefore  without  remedy  in 
damages.  In  the  case  of  Borough  of  Easion  v.  NefT,  lo: 
I*a.  St.  474,  an  old  lady  stumbled  or  stepped  into  a  gutter 
Ivin^  ,11  rMS>  the  sivlcvs.ilk  (  f  .1  t,  .mil  fill,  .iiid  w.is  in- 
jured. She  brought  an  action  against  the  borough,  and  was 
bound  to  prove  aome  apedfic  negligence  in  order  to  recover. 
The«court  l)elow  left  it  to  the  jury  to  say  whether  there 
was  any  necessity  for  the  construction  of  the  gutter  at  that 
place;  and  on  that  kind  of  proof  the  plaintiff  recovered 
verdict.  The  judgment  was  reversed  by  this  court  for 
error  in  that  ttMtraetioii.  Onr  late  Brother  Clark,  in  the 

course  of  his  opinion,  said  r  '  Was  there  in  the  citciitii- 
stances  of  the  injury  any  proof  of  negligence  oii  the  part 
of  the  borough  of  Easton  in  the  construction  of  this 
croaaiDg?  There  can  be  no  inference  of  n^ligence  from 
the  mere  fact  of  the  injury.  Mimldpalities  are  not  in- 
surers; they  are  simply  rf^i>onfiV»lc  for  iiijiirii<  .iri>iti^; 
from  the  negligence  of  the  corporate  olftcers,  and  the 
burden  of  proving  that  negligence  ia  upon  those  who 
allege  it.  An  injury  may  occur  from  purely  accidental 
causes,  in  which  no  fault  can  he  imputed  to  any  one.*  We 
are  all  liable  to  the  ordiii.iiv  .iccidriKs  of  life.  Was  this 
such  an  accident,  or  was  it  the  result  of  the  defendant's 
negligence?  Waa  this  gutter  cooalracled  in  the  uaal 
and  ordinary  way  ?  Was  it  reasonably  safe  and  secure.* ' 
Of  course  gutters  and  curbstones  are  necessary  in  paved  1 
sidew.ilks  in  towns;  but  the  mere  fact  that  a  fi><it  pa'-sen 
ger  steps  into  one,  or  stumbles  over  the  other,  whether  by 
night  or  day,  confers  no  r^bt  of  action.  There  must  b« 
f-ittlui  ,dYitrn.Uive  proof  of  specific  iic^!ij^cncc  in  their 
constructi«)n  beture  a  recovery  can  be  h.id.  So  here  a 
gaog-plank  jvoperly  constructed,  so  far  as  the  evidence 
goea,  tying  on  the  tlecl:.  where  it  had  to  be,  and  in  its 
natial  poaitioo,  according  to  the  teatimony,  and  being  a  ' 
neceiaaiy  appliance  of  the  business,  citiix  wittmnt  mare, 
confer  a  cause  of  action  merely  because  a  passenger  falls 
over  it.    As  well  might  it  be  claimed  that  if  the  plaintiff 

had  atumbled  over  a  coil  of  rope,  or  >  mubbing-block,  or 
a  chair  In  the  saloon,  she  could  recover  damages  for  the 

fall  without  ]>iiiiif  of  -.'u  rific  negligence.    \Vc  .ire  nf 
ion  that  there  is  no  proof  of  negligence  in  this  case  such  I 
as  can  establish  lialnlity  on  the  part  of  the  defendant."  | 


Sterrett,  J.,  dlisented  (no  uncommon  action  on 

his  part,  i.s  wc  have  for  years  observed) ;  but  why } 
He  does  not  tell,  and  we  cannot  imagine.  We  ex- 
pect  to  see  some  one  suing  for  stombUng  over  his 
own  leg.   

Two  Sides.  —  A  number  of  years  ago,  when  the 

writer  hereof  was  a  small  lad,  there  was  a  custom.^r . 
riddle,  "  How  many  sides  has  a  round  pitcher  ? "  To 
which  the  answer  was,  *'Two, — the  innde  and  the 
outside."  But  it  seems  that  this  doctrine  does  not 
apply  iti  law  to  a  wagon.  Thus  in  Commonwealth  v. 
Crane,  33  N.  E.  Rep.  388,  the  Supreme  Cotirt  of 
Massacliusctts  held  that  where  a  statute  makes  it 
unlawful  to  sell  oleomargarine  from  a  wagon,  etc.) 
without  having  on  both  sides  of  the  vehicle  a  placard 
inscribed,  "  Licensed  to  Sell  Oleomargarine,"  it  is 
not  a  compliance  to  hang  such  placard  inside  a  cor> 
ered  wagon,  although  both  ends  of  the  wagon  are 
open-  Tlie  court  observed :  — 

' '  The  defendant  admits  that  the  purpose  of  the  act  was 
to  protect  the  public  against  fraud,  and  to  provide  aa 
additional  safeguard,  by  requiring  peddlers  who  tell  oleo' 

m.ugarine  from  wagons,  .uu!  li.ive  the  oppnrtunitv  to 
cheat  and  deceive,  tn  notifi,  tlie  [luMic  that  they  deal  in 
oleomargarine.  He  further  .iduiits  th.ji  the  purpose  was 
that  the  placards  should  be  placed  where  they  could  be 
seen.  While  we  have  no  doubt  that  this  Is  the  porpoie 
of  the  act,  we  CTnnot  cmcedc-  that  the  defendant  has 
complied  with  it,  and  we  aie  ot  opuiion  that  placing  the 
piac.uds  on  the  inside  of  the  coM-r  of  the  wagon  was  a 
mere  device  to  evade  the  manifest  intent  of  the  Legis- 
lature." 


SCKEE.S  Law.  —  In  Commonwealth  v.  Brothers, 
33  N.  E.  Rep.  586.  n  prosecution  of  a  saloon-keeper 
for  disobedience  tn  the  .screen  hw,  it  appeared  that 
the  shop  in  question  was  in  the  rear  of  the  premises. 
There  were  **  two  windows  to  thm  tnck  sHop.  Upon 
one  of  the  window;  were  blinds,  closed,  and  a  cur- 
tain pulled  clear  down.  On  the  other  window,  near 
some  stain,  there  was  no  curtain,  bat  there  were 
bo.xcs  and  barrels  piled  up  in  the  back  yard,  which 
obstructed  the  view  to  some  extent.  On  the  side 
opposite  to  the  bacic  shop  were  a  tenement  house 

and  .1  livcrv-st.ll lie,  \m\  no  vi"",-  of  any  jnildic  street 
could  be  obtained  from  the  back  shop,  and  the  win- 
dows were  not  visible  from  any  poUic  street.*"  Still 
it  was  held  that  these  facts  did  not  relieve  the  de- 
fendant from  the  charge  of  violating  the  act  by 
maintaining  screens,  etc.,  in  such  a  way  as  to  inlcr> 
fcrc  nith  a  view  of  the  business  conchicletl  nn  the 
I  premises.  Pretty  particular  arc  the  courts  in  nirii 
I  cases! 
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Tie  Editor  will  be  glad  to  receive  ecMtrihuiioHS  »f 

a'/:\h-,   of  ir.OiUrate  Uiitfth  upon   Mi!''t\/s  cf 
inUrtst  to  the  projessiim;  also  anything  in  the  1 
way  of  legal  antiquities  «r  euriotitut^  fae^ia,  \ 
aneedrtet^  ete.  \ 

LEGAL  ANTIQUITIES. 

Kivr,  James  I.  issued  a  proclamation  in  which 
the  voters  for  members  of  Parliament  arc  directed 
''not  to  choose  curious  and  wnmgling  lawyers, 

who  seek  reputation  by  stirring  needles';  ques- 
tions ; "  and  in  ancient  times  lawyers  were  not 
allowed  to  sit  in  rarliamcnt. 


The  following  extracts  from  Fell's  "  Annals  of 
Salem"  give  a  glimpse  of  some  of  the  singular 
poiushments  in  vogue  in  Old  New  England :  — 

**  In  1637,  Dorothy  Talby,  for  beating  her  husband, 

is  ordered  to  be  bound  and  chained  to  a  post^ 

**ln  1638,  the  Assistants  order  two  Salem  men  to 
Mit  in  Ike  stocks  on  Lecture  de^,  for  travelling  on  the 

Sabbath." 

"  In  1644,  Mary,  wife  of  Thomas  Oliver,  was  sen- 
tenced to  he, puilickly  whipped  for  reproaching  the 
magistrates." 

**  In  1646^  for  slandering  the  Elders,  she  had  a  cle/t 
ttict  putou  ker  tongue  for  half  an  kourJ^ 


PACETIiB. 

.\j  Harnett  County  (N.  C.)  Superior  Court,  a 
few  yean  since.  Judge  Shipp  presiding,  the  trial  of 
a  cause  bad  been  protracted  till  near  midnight 

The  jury  were  tired  and  sleepy,  and  showed  flao- 
ging  attention.  Willie  Murchison,  who  was  ad- 
(hesBing  the  jury,  thought  to  arouse  them ;  so  lie 
said,  "Gentlemen,  I  will  tell  you  an  anecdote." 
Instantly  the  jttr\',  the  judge,  and  the  few  specta- 
tors pricked  up  their  cars  and  were  all  attention, 
as  Murchison  was  admiiable  in  that  line,  had  a 
32 


fund  of  anecdotes,  and  no  one  could  tell  them 

l)etter.  P.nt  he  then  proceeded  to  one  of 
the  dullest,  prosiest,  most  pomtless  jokes  possi- 
ble. Eveiybody  looked  disappointed.  Hie  judge, 
leaning  over,  said  in  an  unmistakable  tone  of  <lis- 
appointnicnt,  "  Mr.  Murchison.  I  don't  see  the 
point  of  that  joke."  "  Nor  I,  either,"  replied  the 
witty  counsel ;  "  but  your  honor  told  it  to  me  on 
our  way  down  here  ;  and  as  I  thought  the  lack  of 
.appreciation  mu>t  \)c  due  to  my  ohtuseness,  I 
concluded  to  give  the  joke  a  trial  by  jury." 

Some  time  a^o  Col.  John  D.  rempkton  of 
Texas  defended  a  man  charged  with  stealing 
sheep  whteh  the  evidence  shotved  to  be  worth 
five  dollars.  The  county  attorney  asked  the  jus- 
tice to  fix  the  botiil  at  five  hundred  doll.irs  ;  .uid 
that  dignitary  was  about  to  do  so,  when  Colonel 
Templeton  suggested  that  a  bond  should  be  in* 
double  the  value  of  the  property  involved,  and 
the  evidence  showed  the  property  to  he  worth  five 
dollars,  which  would  make  the  bond  ten  dollars. 
I'he  justice  indignantly  turned  to  the  county 
attorney  and  said :  "  I  gtiess  I  know  what  the 
law  ih,  ;  I  c.m't  fix  anything  more  than  a  ten-dollar 
bond  in  this  case."  The  ten  dollars  was  forth- 
coming, and  the  prisoner  has  not  been  heard  ftom 
since.   

As  a  youtii  Daniel  Webster  seemed  somewhat 
opposed  to  physical  labor,  but  he  was  quick  at 
repartee.  While  mowing  he  complained  to  his 
father  that  hi^  <;cythe  was  not  hung  properiy. 
"  Hang  it  to  suit  yourself,  Dan,"  replied  the 
paternal  The  boy  immediately  hung  it  00  a 
tree  near  by,  saying,  "There,  father.  H's  hung 
to  suit  me  now. 


The  following  is  said  to  be  in  the  Stntntes  of 
the  State  of  Oregon  :  "  All  traction  engines  and 
buyiles  must  carry  two  planks,  ea«ih  is  ft.  by  12 
in.  by  3  in.,  upon  which  to  cross  Imdges.  and 


Digitized  by  Google 


250 


The  Green  Bag, 


must  come  to  a  stop  within  at  least  loo  iu  of 
any  hone-dnum  vehicle  approochintg  from  either 
direction." 


MOTB& 

Thb  foUowing  incident  took  place  in  the  Court 
of  Session  in  Edinburgh  in  the  early  ])art  of  the 

present  rentnn'.  the  witnc-s  heitiL;  the  crlcbrnted 
Dr.  James  (.»regor>',  a  man  of  very  considerable 
learning,  and  at  the  top  of  his  profession.  To 
ap|ir>.  (  i:uc  the  incident,  it  b  necessary  to  premise 
that  playing-cards  arc  generally  snpi)osed  to  liave 
been  invented  for  the  amusement  of  the  mad 
King  Charles  VII.  of  France.  The  matter  at 
issue,  in  the  case  in  \\h;cli  Dr.  Gregory  was 
called,  was  as  to  the  mental  capacity  of  .t  par- 
ticular person ;  and  according  to  the  eviden*  c  of 
the  witness,  the  insanity  of  that  person  was  Uym^d 
dispute.  On  crosMxamination  Dr.  Gregory  ad- 
mitte<l  ih  u  the  person  in  question  played  admi- 
rably at  whist.  "  And  do  you  say,  Doctor,"  asked 
the  leamed  counsel,  "  that  a  person  having  a  supe- 
rior capacity  for  a  ^me  so  diflhmlt,  and  which 
jrequires  in  a  pre-eminent  degree  memory,  judg- 
ment, and  combination,  can  be  at  the  same  time 
deranged  in  his  understandhig?  **  "  I  am  no  card- 
player,"  replied  the  witness,  with  great  address, 
"but  I  have  rend  in  history  that  lards  were  in- 
vented for  the  amusement  ot  an  msane  king." 
The  consequences  of  this  answer  were  decishre. 


The  following  instructions  were  recently  given 
to  the  jury  by  a  judge  of  one  of  the  New  York 
City  courts :  — 

•'  Now,  the  mere  i^c\  tli.it  Imth  ronn^cl  happen  to 
be  respectable  nicn  iitubi  nut  intiuence  you  either 
one  way  or  the  o(l)er. 

"  So  fr«r  as  the  legal  lights  of  the  bar  of  this  city 
are  concerned.  I  never  lie.ird  in  my  experience  at 
the  bar,  which  w.m  |)robably  limited,  that  General 

W  was  a  leader  of  t'lr  bar :  hut  whether  he  was 

or  not  (and  he  is  as  far  as  1  know  an  honorable  |:en- 
tleman).  his  law,  as  opposed  to  my  view  of  it.  is  no 
^oofl  in  mv  opinion,  and  I  will  not  reco^^nizc  his  law 
until  I  ,uu  convinced  by  that  authority  having  power 
to  set  nic  right.  I  don't  believe  that  any  lawyer  at 
the  bar  has  a  nj^lit  to  dictate  law  to  mc.  Lawvcrs. 
it  is  true,  have  a  right  to  slate  what  their  views  of 
the  law  are;  but  they  have  no  right  to  dictate  taw  to 


a  judjj;e  upon  the  bench,  and  no  lawyer,  no  matter 
what  his  merit  may  be,  can  influence,  overpower,  or 
embarrass  me  by  any  proposition  of  law  he  may 
state.  On  the  contrary,  the  jury  is  bound  to  uke 
the  law  as  1  lay  it  down,  and  not  as  counsel  state  it 

"  1  believe  that  in  this  case  Mr,  S         knows  as 

much  iaw  as  General  W—  ;  and  in  saying  so,  1  mean 
no  disrespect  to  Mr.  W— But  I  tieheve  that  I,  in 
my  judicial  capacity,  know  as  Tmirh  l.iw  as  hoth  of 
them  together,  because  whatever  law  I  \zy  down 
you,  gentlemen,  must  accept  as  the  law,  the  infalUbte 
law,  until  .1  hi£;hcr  authority  says  that  I  am  wron^. 

"This  much  1  say,  without  any  vanity  on  my  part. 
I  simply  express  myself  so  for  the  purpose  of  main- 
taining (he  dimity  and  respect  due  to  the  office  I 
hold,  and  not  in  any  laudation  of  my  own  merits  as 
an  individual. 

"  The  mere  fact  that  one  of  the  counsel  in  this  • 
case  hap)>ened  to  take  more  exceptions  than  the 
other  mast  not  influence  you  in  the  least  If  you 
should  hire  either  of  these  gentlemen,  you  would 
expect  them  to  take  every  advantage  in  the  trial  of 
your  case  which  the  law  gives  them :  and  if  they  did 
not  Hn  so,  ynu  would  ho  justified  in  censuring  them. 
People  employ  lawyers  to  take  every  advantage  of 
the  law  they  can;  therefore  if  any  lawyer  so  employed 
did  not  perform  hls  fuH  duty,  he  wottid  not  be  faithful 
to  his  client." 


Ileccttt  S[>rat|M(* 

Gmjsvenor  p.  Lowsev,  one  of  the  leading 

•  members  of  the  bar  of  New  York  City,  died  on 
j  April  2  1.     He  was  Ixjm  in  North  F;iremoril, 
Mass.,  Sept.  25,  1^*3 1,  his  parents  being  William 
Lowiey,  a  native  of  Ckverack,  Columbia  County, 
N.  Y.,  and  a  descendant  of  an  old  Dutch  family, 
I  and  OWve  Rouse  of  Egremont.    He  received  a 
common-school  education  in  his  native  town,  and 
I  completed  his  studies  in  the  hw  department  of 
j  Lafayette  College,  Kaston,  Penn.,  gaining  admis- 
'  sion  to  the  Bar  at  that  place  in  1854. 

After  a  short  sojourn  in  the  West,  Mr.  Lowrey 
I  returned  to  the  East,  settling  in  New  York  City  in 
1857  for  the  practice  of  his  profession.  During 
the  greater  part  of  the  time  in  which  he  was  in 
practice  he  w.is  a  member  of  the  firm  of  Porter, 
Lowrey,  Soren,  &  Stone,  of  which  the  senior  mem> 
bcr  was  the  late  John  K.  Porter,  previou^K  one 
of  the  judges  of  the  Court  of  Appeals,  and  well 
known  a:>  an  advocate  through  his  defence  of 
I  Henry  Ward  Beecher,  and  of  General  Babcock 
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at  St  IiOui:>;  hu*  prosecution  of  Guiteau,  the 
Bmsh  Will  Case,  the  Metropolitan  Bank  Case, 
and  his  coonection  with  tnany  important  civil 
actions.  Our  readers  will  not  forget  the  'leautifnl 
tribute  paid  to  Mr.  Porter  by  Mr.  Lowrey  m  the 
Aoftist  and  September  nombeis  dt  the  "Gieen 
Rig"  0892)- 

Dtirinj  ht^  professional  rnreer  Mr.  Lo\%Tey  was 
for  fiiieen  years  general  counsel  of  the  Western 
UaIoii  Telegraph  Company  (from  the  time  of  its 
organization  until  1882) ;  and  he  had  been  at 
'  Terent  times  counsel  for  the  Metropolitan  Rail- 
way Company,  Wells,  targo,  &  Co.,  the  North 
AiMrican  Steamship  Company,  the  United  States 
Express  Company,  the  Baltimore  and  Ohio 
Telegraph  Company,  the  Singer  Manufacturing 
Company,  the  Union  Ferry  Company,  the  Knick- 
abocker  Trust  Company,  and  other  important 
coqwntions. 

As  a  man,  Mr.  Lowrey  was  universally  esteemed 
lad  loved.  His  cheerful,  sunny  disposition  en- 
(kiwd  him  to  all  who  knew  him.  In  his  death 
■CK  bench,  bar,  and  commoidtjr  bave  sustained  a 
ptai  loss.   


Hm.  W.  H.  H.  Aixm,  kte  Associate  Justice 
"f  ihe  Supreme  Court  of  New  Hampshire,  died  on 

.Ipnl  26. 

Judge  Alien  traced  his  ancestry  back  to  Samuel 
Alta,  of  Braintree,  Essex  County,  England,  who 
in  1632  settled  in  Cambridge,  Mass.,  and  three 
fors  later  enaigrated  with  a  band  of  Puritans  from 
the  Ibsiachusetts  Bay  Colony  to  Windsor,  Conn. 
FnxD  the  second  son  of  Samuel  .Vllen,  and  fifth 
in  line,  descended  the  "Sturdy  Vennont  patriot, 
iubaa  Alien ;  while  from  the  third  son  of  bamucl 
Aim,  and  eighth  in  fine,  descended  the  subject 
of  this  sketch.  Joseph  Allen,  &ther  of  the  judge, 
WsaMethof  list  clergyman. 
Judge  Allen  was  born  in  Winhall,  Vt.,  Dec.  10, 
His  early  life  was  passed  at  home,  attend* 
iogidiool  a  few  months  each  year ;  later  attending 
Jcailetnies  at  West  Brattleboro',  Saxton's  Ri\cr, 
^  Kecne,  fitting  for  college  under  the  tutelage 
of  J«wph  Perry  of  the  latter  place.   He  entered 
I^aniTKniih  College  in  i  S5 1 ,  and  in  1855  was 
pdiiaied  second  in  n  (  l.i,s  of  fifty-one.  —  Wal- 
A.  Field,  Chief-Justice  of  the  Supreme 
(^Mn  of  Massachtisetts,  being  first.   Other  class- 
"MlKwere  William  S.  Ladd  and  Grccnicaf  Clark, 
a-jv4ges  of  the  Supreme  Courts  of  New  Hamp- 


shire and  Minnesota,  and  NeUou  Diugley,  Con- 
gressman from  Maine. 

Afker  finishing  his  course  at  Dartmouth.  Judge 
Allen  was  prinrijMl  of  a  hij;h  s*  hool  at  Mupkinton, 
Mass.,  an(i  suptTintcndcni  of  schools  at  i'errys- 
burg,  Ohio.  While  serving  in  these  capacities  he 
studied  law;  afterwnnl  i^roscc  tiling  his  studies  in 
the  offices  of  Wheeler  iV  l^'aulkncr  at  Keene,  and 
Burke  ik!  Wait  at  Newport.  He  was  a<lmitted  to 
the  bar  in  September,  1858,  and  the  same  year 
became  clerk  of  court  for  Sullivan  County.  Dur- 
ing the  five  years  enduing  he  tried  many  referee 
cases,  and  did  much  other  work  now  done  by  the 
Judges.  In  1863  he  was  appointed  paymaster  in 
the  volunteer  service,  with  rank  of  major,  and  as 
stich  sened  until  December,  1865,  being  stationed 
chielly  at  Washington,  and  paying  sol<iiers  in  tiie 
Army  of  the  Potomac. 

Reluming  to  Newport,  he  began  the  practice  of 
law,  which  he  continued  with  good  success  until 
1867,  when  he  was  appointed  Judge  of  Probate 
for  Sullivan  County,  an  office  he  held  for  upwards 
of  seven  years.  During  hi?  term  but  three  appeals 
were  taken  from  his  decisions,  two  of  which  were 
affirmed  by  the  full  bench  of  the  Supreme  Court, 
while  the  other  was  not  prosecuted.  Frmn  1867 
to  1876  he  held  the  office  of  Register  of  Bank- 
ruptcy. In  1868  he  removed  from  Newport  to 
Claremont  Upon  the  reorganization  of  the  courts 
in  1876,  Judge  Alien  was,  upon  the  imanimous 
request  of  the  bar  of  the  rounty.  appointed  As'^o- 
ciate  Justice  of  the  Supreme  Court,  which  ]>osition 
he  resigned  bst  Match.  Of  the  court  constituted 
in  1876  Chief-Justice  Doe  is  now  the  sole  sur\  ivor. 

T'lii^'e  Allen  was  a  man  of  varied  shifts  atid  ac- 
quirements. His  learning  covered  a  broad  fiekl, 
and  much  of  it  was  the  fruit  of  personal  experi- 
ence and  investigation.  AH  his  life  he  was  deep 
in  work  or  study,  —  work  that  included  not  only 
the  prompt  and  failliful  discharge  of  public  duties, 
but  many  things  beside. — study  not  only  of  books, 
but  of  men  and  things.  His  opinions  on  matters 
to  which  he  gave  th<>n-ht  were  dear  and  well 
defined,  and  he  defended  them  vigorously  and 
often  dogmatically.  His  written  opinions,  which 
are  scattered  through  the  New  Hampshire  State 
Reports,  are  considered  mo<!el-  i  f  ronciseness  and 
clearness.  Rarely  di<l  the  Supreme  Court  reverse 
his  decisions,  so  carefully  vrere  they  framed,  and 
so  well  founikd  upon  a  clear  and  comprehensive 
I  knowledge  of  the  law. 
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COMTBNTS  OF  THB  APSIL  MAOASINBB. 

Tb*  Arena. 

Tlie  Future  of  Fiction,  Hamlin  Garland  :  Wage- 
workers.  Allrcd  R.  Wallace;  Authority  in  Chris- 
tianity, (kori^c  C.  Lorimer,  D.D. ;  The  Modern 
Expression  of  the  Oldest  I'liilosonliy.  Kittu-rinc 
Cooliilr^e  ;  Automatic  Writirif;  ;  The  Teiicnicrit-hinisc 
rrohicm  in  New  York,  Eva  McD.  \'alesh  ;  Com- 
pulsory Arbitration,  Chester  A.  Kced  :  Anarchism  : 
What  it  is  and  what  it  is  not.  \"u  tor  ^'.trros  ;  The  .so- 
called  *•  Fad  in  the  i'ubiic  Schools,  Helen  E. 
Stamtt 

The  Atlantic. 

Old  Kiukaskia,  Part  Fourth,  Mary  Hartwell  Cather- 
wood;  UapublfshedCorre«poad«nceof  Wnnam  Hn- 

litt,  William  Carew  H.izlitt ;  T!ie  .American  out  of 
Door*,  Gamaliel  Bradford,  Jr. ;  My  College  Days, 

II.  ,  Edward  E.  Hak;  Vittoria  Cdonna,  Harriet 
Waters  Preston  and  Louise  Dotigc;  Some 
bam-Copley  Letters,  Paul  Leicester  Ford;  Phillips 
Brooks,  Alexander  V.  G.  AUen  ;  The  Country  Unex- 
plored. Stuart  Sterne  ;  .Arcliiteclure  amont;  the  I'oets. 
Henry  Van  Brunt ;  Betwixt  a  Smile  and  Tear,  Edith 
M.  Thomas ;  Money  as  an  International  Qoestion, 
E.  Benjamin  .Andrews:  The  Dawn  of  Italian  Inde- 
pendence; The  Influence  of  Sea  Power  upon  the 
French  Revolution. 

The  Century. 

The  Chicago  Anarchists  of  i866 :  The  Crime,  The 
Trial,  and  the  Punishment  (illustrated).  Joseph  E. 
Gary;  The  Cash  Capital  of  Sunset  City  (illustrated), 
Hayden  Carruth;  The  Heart  of  the  Tree  (illus- 
trated), H.  C.  Bunner ;  An  Embassy  to  Provence, 

III.  (illustrated),  Thomas  A.  Janvier;  Sweet  Bells 
out  of  Tune,  VL,  Mrs.  Burton  Harrison;  A  Tree 
Museum  (flluatratedX  M.  C.  Robbins ;  Idy  (illus- 
trated), Margaret  Collier  Graham  ;  Letters  of  two 
Brothers,  Passages  from  the  Correspondence  of 
General  and  Senator  Sherman,  William  Tecomseh 
Sherman,  John  Sherman;  In  Extremity,  John  White 
Chadwick  ;  The  Princess  Anne  (illusirated),  M.  O.  W. 
OHphant ;  Margaret  Fuller  (with  portrait).  Joseph- 
ine Lazarus;  Benefits  Forgot.  V..  Wolcott  Bateatiet*; 
"Writ  in  W^ater,"  Frank  Dempster  Sherman. 

The  Cosmopolitaii. 

Sohni  (a  poem).  Sir  Edwin  Arnold;  Lent  amonfc 
the  .Mahometans  (illustrafH).  Frnnk  (i.  Carpenter; 
Purses,  Pockets,  and  Personal  Receptacles  (illus- 
trated), S.  William  Beck;  The  University  of  Chicajeo 
Ollmtrated),  Hjalmar  Hjorth  Boyespn;  Historic 


Figure-heads,  Robert  G.  Deniy  ;  A  1  raveller  from 
Altniria.  W.  D.  Howells ;  The  great  Florida  Phos- 
phate Hoom  ( ilhistratcd).  .Alfred  .Allen  ;  Inauffura- 
tions  and  Coronalioiis  (illustrated  i.  Frederick  S. 
Daniel;  Berliners  (illustrated),  Frie(. ric  h  Spielhagen; 
Democracy  and  City  Government,  Edwin  A.  Curley. 

Harper's. 

I     The  City  of  Broolctyo  (Ulnstrated),  Julian  Ralph; 

I  Washington  Society,  IT.  ^illustrated).  Henry  Lnorois 
I  Nelson  ;  Retribution.  Howard  Pyle ;  Kansas  (illus- 
trated), John  James  Ingalls ;  The  Refugees,  IV.,  A. 
Connn  Doyle  ;  The  Progress  of  Art  in  New  York, 
I  George  Parstons  Lathrop;  In  the  Barracks  of  the 
Czar  (illustrated),  Poultney  BIgelow;  A  Modem 
Knight  (illu.<«trated),  Emily  IJrowne  Powell;  Univer- 
sity Extension  in  Canterbury,  Rebecca  Harding 
Davis. 

Lippincott's. 

Columbus  in  Love  (illustrated),  George  Alfred 
Townseod;  What  the  Publicity  Department  did  for 
the  Columbian  Exposition,  William  Ii;Ul.eari; 
Abraham's  Mother  (illustrated),  (Lippincott's  Rota- 
ble Stories),  Annie  Flint ;  A  Description  of  the  Inez- 
pressible,  Julian  Hawthorne;  S.ippho,  Edgar  .Saltus  : 
The  Religion  of  1492,  Frederic  M.  Bird ;  Men  of  the 
Day,  M.  Crofton. 

N««r  Bnglaad  MagasiiM.' 

Trinity  Church.  Boston  (illustrated).  Phillips 
Brooks  J  Description  of  Trinity  Church,  H,  H.  Kich- 
aittson ;  Silas  Deane  and  the  Cominf  of  Laikyette, 
Georj:ji.inn.i  .A.  I?outwe!l  ;  Some  ilistorical  Aspects  of 
Domestic  Service,  Lacy  M.  Salmon;  Two  Women, 
Ida  Worden  Wheeler;  The  Boston  Camera  Chib 
(illustrateil).  Henjamin  Kimball  ;  Humility,  Frank 
H.  Sweet :  Biennial  Elections  and  Legislative  Ses- 
sions, Raymond  L.  Bridgman ;  An  Easter  Prayer, 
Minna  Irvini,'  :  Plain  Words  on  T'rotcrtion.  Arthur 
Latham  Perry ;  Andy  Rick's  Handy  Tricks,  Lynn  K. 
Meekins ;  The  Convict  who  Escaped,  Joseph  Peid- 
val  Pollard:  After  the  Quarrel.  Georue  H  Wcstlfv; 
i  he  City  of  Buffalo  ^illustrated),  Frederick  J.  Shep- 
ard ;  John  Ballantyne,  American,  VL-VII.,  Heko 
Campbell. 

Review  of  Reviews. 

Mr.  Cleveland's  Cabinet  (illustrated).  Woodrow 
Witeon;  The  Two  Mistresses  of  the  White  House: 
The  RoyhoM  of  Grover  Cleveland  .  The  World's 
First  Parliament  of  Religions  ;  Dress  Reform  at  the 
World's  Fair ;  The  Qoaker-Sptritualist  Revhnl  in 
Russia,  Dr.  E.  J.  Dillon. 
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Sciitaei't. 

An  Artist  in  Japan  (illustrated  ',  Robert  Blum  :  Un- 
pubn<;he-H  Letters  of  Carfyle  :  A  New  England  Farm 
(illustrated),  Frank  French ;  The  One  1  Knew  the 
Best  of  Att:  A  Memory  of  the  Mind  of  a  Child, 
Chapters  XI.-X!!..  by  Frances  Hodgson  Burnett; 
The  Restoration  House  (illustrated),  Stcpbcti  r. 
Aveling;  Wortli  While,  Edward  S.  Martin  ;  In 
Rented  Rooms,  George  I.  Putnam;  The  Citks  t!i;it 
were  Forgotten  (illustrated),  Charles  F.  Lumiuis ; 
AGliapMoCan  Artist^  Vtnb  Roseboro'}  Anne  of 
Brittany's  Ch-itpnux  in  the  Valley  of  the  Loire  (illus- 
trated), Theodore  Andrea  Cook;  The  Arts  relating  to 
Women,  end  tbeir  Eshftiilloit  in  Parte  OUnstrated), 
Octave  Uzanne  :  ^fist  ^ric  Moments:  Tlie  Crisis  of 
the  Schiplu  Pass,  Archibald  Forbes. 

LEADING  ARTICLES  IN  THE  LAW  JOURNALS. 

Anerican  Lsnr  fteiriew  (Mardt-April,  '93). 

POBtics  and  tlie  Supreme  Court  of  the  Untied 

States,  Walter  D.  Coles;  Liability  of  Members  of 
a  De  Facto  Corporation,  Henry  L.  Woodward; 
Abatement  <rf  Legacies  where  an  Estate  allows  a 
*  Deficiency  oC  Assets,  Percy  L.  Edwards. 

CMmaliia  Law  Times  (April,  '99). 

T!if  Cliiiir-sc  Qutrstion,  Hon.  John  Basstjtt  NTonre  ; 
Methods  of  Instruction  at  American  Law  Schools: 
III.  Law  School  of  Harvard  University,  Lloyd  Mc- 
Kim  Garrison. 

The  Ceonseilar  (April, 

Good  City  Government,  Bishop  Potter:  Undue 
lofloence  as  affecting  the  Validity  of  Wills. 

The  Juridical  Review  (April, '93). 

The  New  It  nlan  Scliool  of  Private  International 
Law,  1^  M.  J.  Farreliy  ;  Relief  from  Forfeiture,  Will 
C  Smith;  Diplomacy  in  the  lime  of  itfachiavclli, 
fVofessor  Nys;  Electricity  as  a  Nuisance,  G*.  H> 
Knott. 

Harvard  Law  Review  (April,  '93 1 . 

Alteration  of  Negotiable  Instruments,  Melviilc  M. 
Bigelow;  Congress  should  altrogate  Federal  Juris- 
diction over  Strife  Corporations,  Alfred  Russell: 
Land  I  ransfer:  A  Reply  to  Criticisms  of  the  Tor- 
rens  System,  Jamea  R.  Carret;  A  Defect  in  the 
Maasadmsetta  Proiaate  System,  Oliver  Prescott,  Jr. 

Law  Qttsrteily  Review  (April,  'fls). 

Some  Aspects  nf  I,aw  Teachin"^,  Sir  Edwnrd  Fry  -, 
Summary  Jurisdiction,  W.  J.  Stewart;  Custom  in  the 
CommoQ  Law.  F.  A.  Greer;  The  Present  System  of 
Law  Reporting,  John  Mews. 


BOOK  NOTICBS. 

Death  bv  \\rongful  Acr.   A  treatise  on  the 
law  peculiar  to  actions  for  injuries  resultiog  in 

death,  including  the  text  of  the  statutes,  and  an 
analytical  table  of  their  provisions.  By  FR\.vrt> 
B.  TiFFANV.  \Vcst  Publishing  Co.,  St.  Paul, 
1893.    Law  sheep,  delivered. 

This  work  treats  ut  those  questions  of  law  which 
are  peculiar  to  the  various  statutory  civil  actions 

maintainahle  when  tlie  dt  ith  of  a  person  has  been 
caused  by  the  wrongful  act  or  negligence  of  another. 
It  is,  in  bet,  an  exhaustive  compilation  of  the  stat- 
utes bcnrinp  upon  this  point,  with  full  citations  of 
cases.  An  analytical  uble  of  statutes  precedes  the 
text,  upon  the  preparation  of  which  much  care  has 
evidently  been  bestowed.  T!k-  wotk  will  be  ust^ful 
to  all  lawyers  desiring  information  on  this  imporunt 
subject. 

Code  Practice  in  Personal  Actions.  Anele* 

mentary  treatise  upon  the  practice  in  a  civil 
action,  as  governed  by  tlie  provisions  of  the 
New  Yofic  code  of  civQ  procedures.  Prepared 
for  the  use  of  students,  by  Jamks  L.  Bishop. 
Baker,  Voorhi>.  &  Co.,  New  Yorit,  1893.  Law 
sheep,  $5.00  net. 

The  hw  students  of  the  present  day  enjoy  great 
advatitaycs  over  those  of  a  generation  aj;o.  Books 
upon  every  conceivable  subject  are  prepared  by  com- 
petent writers  for  their  particular  use ;  and  if  they  do 
not  leave  the  law  schools  fully  equipped  for  the  prac- 
tice of  the  law,  it  must  surely  be  their  own  fault. 
This  booic  of  Mr.  Bishop's  is  the  outcome  of  a  spe- 
cial course  of  lectures  on  code  practice,  delivered  by 
the  autlioir  at  the  Columbia  Law  School,  and  pre- 
sents in  a  clear,  intelligible  manner  a  full  outline  of 
the  steps  in  an  ordinary  civil  action  under  the  New 
York  code.  It  should  be  of  great  aid  to  all  students 
inteodtng  to  practise  in  the  New  York  courts. 

The  Novel:  What  is  it?  By  F.  MARr«jx  Craw- 
ford. Macmiilan  &  Co.,  New  York,  1893. 
Cloth,  75  cents. 

Mr.  Crawford  is  certainly  able,  if  any  one  is,  to 

answer  the  question  propounded  by  the  title  of  this 
little  book ;  and  we  think  that  his  ideas  as  to  what 
should  constitute  a  novel  will  be  accepted  as  correct 
by  a  vast  majority  nf  rc.idcrs.  We  are  glad  to  see 
that  he  looks  with  little  favor  upon  the  "  realistic " 
and  "  purpose  **  novels.  Of  the  latter  be  says:  *'  In 
ordioary  caaes  the  purpose  novel  is  a  simple  fraud. 
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besides  being  a  failure  in  nine  hundred  and  ninety- 
nine  cases  out  of  a  thousand."  As  to  what  a  novel 
should  be,  we  leave  our  readers  to  asceruin  from  the 
book  itself,  wbicb  it  written  in  a  delightfully  easy, 
chatty  style. 

The  Odd  Women.  By  Geor(.e  Gissing.  Mac- 
millan&Co.,  New  York,  1893.    Cloth,  $t.oo. 

We  confess  to  a  feeling  of  some  doubt  as  to  the 
author's  object  in  writing  this  boolc.  Ostensibly  it  is 
a  tirade  against  marriage ;  and  the  heroine  is  a  woman 
who  devotes  her  life  to  inculcating  ideas  against 
marriage  in  the  minds  of  young  girls.  But  even  she 
yields  to  that  strongest  of  all  passions,  —  love ;  and 
while  she  does  not  end  by  marrying  the  man  she 
loves,  she  would  undoubtedly  have  done  so  had  he 
been  wtlHng  to  dispense  with  the  forms  recognized 
generally  as  necessarj-  to  constitute  a  valid  marriage. 
Another  of  these  odd  (single)  women  is  driven  by 
her  sense  of  loneliness  to  drintc*  and  finds  refuge  in 
an  asylum.  So,  after  all,  the  unmarried  state  does  not 
appear  to  be  so  entirely  satisfactory  as  the  author 
would  fain  make  us  believe.  The  Story  it  very  inter- 
esting, and  quite  worth  reading. 

Personal  Reminisckvcks,  1S40-1S90.  Including 
some  not  hitherto  pubUshed  of  Lincoln  and  the 
Wtr.  ^  L.  E.  CHimKDEH.  Riduaond,  Cros- 
cup^  &  Ca,  New  York,  1893.  Cloth, 

This  book  is  a  delightful  sequel  to  "  Recollections 
of  President  Lincoln  and  his  Administration,"  which 
the  author  gave  to  the  public  some  time  since.  The 
present  volume  abounds  in  interesting  and  striking 
anecdotes  told  in  graphic  and  masterly  nuuiner.  The 
opening  chapter  is  devoted  to  an  account  of  the  or- 
ganization of  the  Free  Soil  party,  and  is  of  itself  a 
\-aluable  addition  to  poOtica]  hittoiy.  Other  chapters 
deal  with  out-door  recreations  and  excursions,  and 
are  pervaded  with  the  invigorating  atmosphere  of 
mountain,  forest,  lake,  and  stream.  Mr.  Chittenden's 
account  of  his  experiences  in  the  Treasury  Depart- 
ment are  extremely  interesting,  and  his  stories  of 
prominent  officials  vastly  entertaining. 

The  lawyer,  however,  will  find  an  especial  attmc- 
tion*  in  the  legal  reminiscences  and  aneaiotes  to 
which  a  great  portion  of  the  work  is  devoted.  Noth- 
ing could  be  better  than  the  account  of  "  The  Tfumor 
and  Mischief  of  the  Junior  Bar;"  and  the  sentence 
passed  upon  a  tramp,  convicted  before  Judge  Elias 
Keyes  of  the  larceny  of  the  boots  of  Sen.itor  Dudley 
Chase,  is  a  fitting  companion-piece  to  Baron  Maule's 
celebrated  seotenoe  in  «  '^bigany*'  case.  Judge 
Keyes's  sentence  waa  as  foUowt:  — 


"  Vou  are  a  poor  creature,"  said  the  judge.  •■  You 
ought  to  have  known  better  than  to  steal.  Only  rich  incn 
can  take  things  without  paying  for  them.  And  then  yon 
must  steal  in  the  grc.Tt  town  ol  Wind^ur,  —  .md  the  boots 
of  a  great  man  iikc  Senator  Chase,  the  greatest  man  any- 
where  around.  H  you  wanted  to  steal,  why  didn't  you 
steal  in  some  little  town  in  New  Hampshire,  and  the 
boots  of  some  man  who  wasn't  of  any  consequence? 
And  then  you  must  ^tc.ll  from  him  when  he  was  on  the 
way  to  Watbington,  —  and  perhaps  the  only  boou  he  had. 
YoD  might  have  compelled  hhn  to  wait  until  some  shoe- 
inaker  m.ide  him  another  pair;  and  shoemakers  never 
keep  their  promises  And  perhaps  by  the  delay  some 
important  treaty  might  have  failed  of  ratification  because 
he  was  not  present  in  the  Senate. .  . .  What  have  you 
got  to  say  why  ron  should  not  be  aenteooed  to  State- 
prison  for  the  term  of  yotiT  aatttial  life  for  stealbig  Senap 
tor  Chase's  boots  ?  " 

"  I  have  got  to  say  that  ynu  seem  to  know  a  derned 
deal  more  about  steaUn'  hoots  nor  what  I  do  I "  piped  the 
prisoner. 

"  Th.it  is  a  sound  obscrv .ttion."  s.iid  the  Judge,  "and  I 
will  give  you  only  one  month  in  the  county  jail  not  so 
much  tor  stealing  as  for  your  Ignorance  in  not  knowing 
better  than  to  steal  the  bools  of  a  great  nan  Hke  Seualor 

Dudley  Chase." 

Taken  .is  n  whole,  we  do  not  know  of  1  more  thor- 
oughly entertaining  book  for  both  the  lawyer  and 
the  layman,  and  we  sincerely  trust  that  Mr.  Chitten- 
den m.iy  be  induced  to  continiie  "  remitiiscini:  "  A 
book  like  this  whets  the  reader's  appetite  for  more 
good  things.   Let  us  have  them*  Mr.  Chittenden  I 


The  ScpRt^ME  Court  of  the  U-ntted  Staies  :  its 
History,  by  Hampton  I.  CARsmi,  of  the  Phibt- 
delphia  Bar ;  and  its  Centennial  Celebration. 
Feb.  4.  1890.  Prepared  under  the  direction  of 
the  judiciary  Centennial  Committee.  A.  R. 
Keller  Company,'Phi]aclelphia,  189s.  TWo  vols. 
Cloth,  lia.oa 

This  superb  work  of  Mr.  Carson's  was  originally 
published  in  one  volume;  and  On  noticing  it  in  our 
December  number,  1891,  we  said:  "Taken  as  a 
whole,  no  work  has  ever  been  offered  to  the  profes. 
idon  whicli  possesses  such  intrinsic  value."  This 
we  now  repeat,  and  desire  to  emphasize.  No  soch 
valuable  collection  of  historical  facts  regarding  the 
Supreme  Court  of  the  United  States  has  heretofore 
been  placed  at  the  command  of  the  student  of  our 
judicial  historj' ;  and  the  story  of  the  inception  and 
growth  of  our  Supreme  Tribunal  is  one  of  exceed- 
ing interest,  rmd  one  which  must  appeal  strongly  tO 
every  lover  of  his  country.  While  Mr.  Carson  has 
not  attempted  to  write  a  treatise  on  constitutional 
Uw.  he  has  given  a  clear  and  iatercttiiig  account  of 
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the  sources  of  the  jurisdiction  of  the  court,  the  es- 
tabltthment  of  ;lie  court  itself,  and  then*  dividing  bis 
subject  Jniii  c|)oi^  hs,  he  traces  its  history  to  the  pres* 
ent  time.  Its  most  important  decisions  are  recalled 
and  opntiaeated  ttpon^aiid  maDy  interesting  incidents 
are  reverted  lo.  Brief  but  admirable  bit^aphical 
sketches  are  given  of  all  Chief  and  Associate  Jus- 
tices, displaying  a  vast  amount  of  research  and  inves* 
tigation  by  the  learned  Mthor. 

Since  the  publication  of  the  first  edition  important 
events  have  occurredf  which  are  alluded  to  and  com- 
mented on  in  the  present  work,  —  the  establishment 
of  the  Circuit  Courts  of  Appeal,  the  death  of  Mr. 
Justice  iiradley,  the  appointment  ol  Hon.  George 
Shinu.  Jr.  as  his  saccessor,  —  tteside  which  many 
important  decisions  have  been  rendered,  all  of  which 
sre  mentioned  in  the  present  text,  while  the  citation 
of  leading  cases  has  lieen  Imught  down  to  date  of 
publication. 

But  while  the  text  is  one  vast  mine  of  legal  informa- 
tion, the  itlostrations,  which  indude  portraits,  with 
autographs,  of  every  Chief  and  Associate  Justice 
vbo  has  ever  sat  upon  the  Bench,  give  an  incalcula- 
ble value  to  the  worlc.  Fifty-four  finely  executed 
etchings  make  up  this  portrait-gallery,  each  one  of 
tliem  being  a  veritable  work  of  art. 

The  dividing  the  work  into  two  vohimes  was  a 
happy  thought  on  the  part  of  the  publishers,  as  it  is 
now  much  better  adapted  to  the  use  oi  the  general 
leader  and  students,  while  the  ijeauty  of  the  plates 
is  in  no  way  .sacrificed. 

Mr.  Carson  deserves  the  thanks  of  the  bench,  the 
tar.  and  the  country  for  this  monumental  worlc.  It 
luld  be  in  every  library  ;  every  student  of  Ameri- 
caa  history  should  possess  a  copy,  and,  above  all,  it 
ihoald  be  io  die  haodi  of  every  lawyer  in  tlie  land. 

C'>>tMrvTARij:s  OS  t»f  Law  of  Pf  rti  ic  Corpora- 
tions, including  Municipal  Corporations  and 
political  or  govermnentid  Corporatioos  of  every 
clasi.  liy  Charles  Fiske  Beach,  Jr.,  of  the  New 
York  H.ir.  The  Howen-^^e^ri^  Company,  In- 
dianapolis, 1893.  Two  vols.  Law  Sheep,  $13.00 
neL 

In  this  new  work,  .Mr.  Beach  has  undertaken  to 
make  a  treatise  covering  the  entire  field  of  public 
Company  law  in  all  its  details.  Such  ;i  task  is  a 
itttpendons  one,  —  requiring  the  most  careful  and 
filiiustive  research  as  well  as  sound  judgment  and 
discrimination.  How  well  these  requirements  hnve 
1*M  met,  it  is  of  course  impossible  to  say,  from  a 
■Bcre  cursory  examination  tl  a  treatise  of  such  ini|^ 
titode.  The  true  test  can  come  only  from  actdal 
in  active  practice.  We  are,  however,  of  the 
fipinion  that  the  work  is  one  of  real  merit,  and  it 
teems  to  us  the  best  that  Mr.  Beach  haa  yet  pio- 


duced.  The  propositions  are  clearly  and  succinctly 
stated,  and  are  all  backed  by  abundant  citations. 
This  will  be  evident  when  we  state  that  the  table  of 
cases  alone  fills  more  than  two  hundred  pages.  The 
arrangement  is  excellent,  and  the  calch-lines  of  the 
different  sections  inief  and  to  the  point.  The  index 
is  very  full,  am!  le.ivcs  but  little  to  be  desired.  That 
little  is  in  regard  to  Cross- References,  of  which  there 
sre  more  titan  are  to  our  Kldng.  though  we  admit 
this  seems  to  be  the  method  adopted  in  indexing  the 
most  of  our  law-books.  We  hope  the  time  will  come 
when,  if  we  torn,  for  instance,  to  *'Aoekts,**  we 
shall  not  be  told  xo  "see  Officfks  and  AtiEsrs; 
PeRSONAL.  LlAUlLlTV;    RESPONDEAT  SUPERIOK," 

but  shali  find  just  what  we  want  right  there  under 

the  heading  itself.  It  will  t.ike  a  little  more  space 
and  some  repetition;  but  what  a  convenience  it  will 
be  for  the  hurried  lawyer.  All  this,  however,  is  a 
matter  of  opinion,  and  does  not  affect  the  merits  of 
the  treatise  itself.  We  commend  this  work  of  Mr. 
Beach  10  the  profession,  and  feel  iuze  that  they  will 
find  it  of  much  value  and  Msistance. 

To  Leeward.  By  ¥.  Marion  Crawford.  Mac- 
millan  &  Co.,  New  York,  1893.    Cloth,  $1.00. 

This  story  of  Mr.  Crawford's  was  published  some 
years  since,  and  while,  perhaps,  not  equal  to  some  of 
his  later  \\()rk5.,  it  is  nevcrtiieless  a  story  of  no  little 
power  and  ot  great  interest.  Messrs.  MacMillan  & 
Co.  are  doing  a  praliewoithy  woric  in  furnishing  the 
public  an  excellent  uniform  edition  of  this  author's 
popular  books. 

Patentable  Invekhom.  By  Edward  S.  Ren> 

WICK,  Civil  and  Mecljanical  Engineer  and 
Expert  in  Patent  Causes.  The  Lawyers'  Co- 
operative Putilishing  Co.,  Rochester,  N.  Y., 
1893.  Law  sheep,  $».oo. 

We  have  read  with  much  interest  this  work  of 
Mr.  Kenwick's,  as  it  deals  with  the  law  of  patents 
from  a  different  point  of  view  from  most  treatises  on 
the  subject.  The  views  of  one  who  has  had  experi- 
ence as  an  expert  in  patent  litigation  for  the  past 
twenty  years  cannot  lad  to  have  much  of  practical 
value  in  them ;  and  the  profession  will  derive  much 
assistance  from  this  treatise  in  determining  the  all- 
important  question  as  to  whether  or  not  any  certain 
invention  is  patentable  ?  The  book  is  written  in  a 
clerir,  concise,  and  logical  manner,  and  tlie  various 
subjects  treated  are  illustrated  by  typical  cases. 

A  Treatise  on  the  Law  op  Tax  Thus:  TIteir 
creation,  incidents,  evidence,  and  legal  criteria. 
By  Henry  Campbell  Buck.  Second  editioQ* 
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revised  :ind  enlarged.    West  Publishing  Co., 
St.  Paul,  Minn.    Law  sheep,  $6  00  net. 

The  first  edition  of  this  work  of  Mr.  lilack's,  pub- 
lished some  live  yc.irs  since,  tiict  witli  a  curdial 
receptk>a,  and  was  recognized  as  a  valuable  treatise 
upon  the  subject  of  titks.  Wfiilc  the  short  time 
which  has  tlapsed  since  t!ie  issuing  of  the  first  edi- 
tion would  hardly  seem  to  make  another  necessary, 
this  last  work  has  been  so  fhoroU'TliU'  and  carefully 
revised  and  rewritten  that  it  is  to  ail  intents  and* 
purposes  a  new  book.  Four  chapters  and  two  hun- 
dred new  sections  have  tjccn  added,  and  later  author- 
ities and  important  cases,  not  previously  referred  to, 
bave  been  incorporated.  In  its  present  form  it  is 
much  more  complete  and  .satisfactory  than  before, 
and  certainly  merits  a  hearty  welcome  from  the 
profession. 

The  Amkriqin  State  Retori^,  containing  the 
caaes  of  goienl  valne  and  authority  decided  in 
tke  courts  of  last  resort  of  the  several  States. 

Selected,  reported,  nnd  annot.ited  by  \.  C. 
Free.m.\n.  Vol.  XXIX.  Baucrolt- Whitney  Co., 
San  Francisco,  1893.    Law  sheep,  $4.oa 

Fully  up  to  the  standard  of  the  preceding  volumes 
of  this  series  is  the  one  n  iw  tiefore  us.  That  is 
saying  a  great  deal;  but  .Mr.  Freeman'.s  work  is  .so 
uniformly  good  that  his  name  alone  is  a  guarantee 
that  there  can  be  no  &Uing  off  in  the  excellence  of 
these  Reports.  Cases  are  selected  from  Reports  of 
the  following  States ;  Arkansas,  California.  Connec- 
ticut, Florida,  Illinois,  Kentucky,  Nebraska,  Ohio, 
Oregon,  Texas,  Virginia,  West  Virginia,  and  Wis- 
consin. 

The  L.\w  ok  .Assignment  for  thk  Benkfit  of 
Creditors  in  ihe  State  ok  Illinols.  By 
SiDNEV  RiciiMOND  Tauer,  of  the  Chicago  Bar. 
E.  B.  My«rs&Ca,  Chicago^  1893.  Law  sheep, 
$2.oo. 

Thi.s  volume  simply  attempts  to  answer  the  inqui- 
ries,—  What  does  the  Illinois  Assignment  Act  mean? 
How  have  its  several  parts  been  construed  by  the 
courts  What  .ire  the  rights  and  duiii  -.  i>f  insolccnt 
debtors,  of  assignees,  of  creditors,  and  of  the  courts 
whose  Jurisdiction  is  invoked  in  this  behalf?  In  a 
word,  touching  the  subjccl  of  vohmt.iry  assiL,'nnn  nt, 
what  is  the  law  of  Illinois  These  are  questions  of 
tntet«st  not  only  to  the  profession  in  Illinois,  but  to 
most  practisiiii;  lawyers  ;l)roni,dioiit  the  country.  — 
all  of  whom  have,  probably,  more  or  less  occasion  to 
make  themselves  familiar  with  the  law  of  debtm'  and 
creditor  in  that  great  Fitatc.  Mr.  Taber  seems  to 
have  answered  these  questions  clearly  and  succinctly.  I 


Practice  in  Courts  of  Review  that  substantially 
follow  the  Colorido  Procedtire.    Py  Jonx 
FlTNAM,  of  the  Colorado  Bar.    E.  B.  Mycr:»  it 
Co.,  Chicago,  1893.  Law  sheep,  #5.oa 

This  work  is  intended  as  a  guide  to  a  correct 
practice  In  Courts  of  Review  ;  and  the  author's  aim 

has  I)ccn  t<i  point  mit  "what  to  do.  and  how  to  do 
it."  .Although  LLiscd  cliictly  on  the  Colorado  iaw 
and  decisions,  tlie  work  will  apply  in  a  great  measure 
to  the  procedure  in  Courts  of  Review  in  other  States. 
To  Colorado  lawyers  this  Ixjok  will  be  invaluable, 
and  those  in  other  States  where  tbO  pncUce  IS  Sim- 
ilar will  find  it  of  much  assistance. 

DlUE.iT  OF  THE  DECISIONS  OY  THE  SVPREME  AND 

Appeliatb  Cotnrrs  or  thb  SrikTB  or  Illinois, 
as  embraced  in  Vols.  127  to  137,  both  inclusive, 
Illinois  Supreme  Court  Reports,  and  Vols.  28 
to  41,  both  inclusive,  Appellate  Court  Reports. 
By  Henry  Binmorb,  of  the  Chicago  Bar.  E,  B. 
Myers  &  Co.,  Chicago^  1 893*  law  sheep,  $7-50 
net 

Thi.s  \olume  brings  Mr.  Binmore's  work  down  to 
July,  1893.  His  previous  volume  evidenced  careful 
and  conscientiOOS  labor,  and  the  present  one  dis- 
plays the  same  painstaking  care.  Of  course,  the 
work  is  one  whicli  will  be  appreciated  more  by 
Illinois  lawyers  than  by  the  profession  at  large,  but 
it  Is  a  valuable  addition  to  any  hiw  library. 

The  Scif.n<  I.  <>k  Im  i:BN\TroNAi  Law*.  By  Thomas 
Aj^freu  Wai-ker,  of  the  Middle  Tanple.  Mac- 
millan  &  Co.,  New  York,  1.S9J.   Cloth,  %^y>. 

This  volume  comprises  the  subject-matter  of 
courses  of  leciorea  delivered  by  the  author  in  Cam* 

bridge,  En>;l.ind.  It  is  not  a  legal  texf  bnok.  but 
rather  an  attempt  to  define  in  brief  fashion  the  right- 
ful position  in  the  field  of  tow  of  the  rales  whidi 
regulate  international  de.dl[i=;s.  and  to  demonstrate 
international  law  to  be  something  more  than  a  hap- 
hazard compilation  of  disconnected  case-law,  — to  be, 
in  fact,  rai'idili'  of  s'nuile  and  scientific  appreciation. 
If  anyone  imagines  that  the  result  of  such  an  at- 
tempt would  be  a  dry,  unentertaininir  book,  they  will 
be  most  agree  d.U  disai>!ioMitrd.  The  work  is  full 
of  interest  from  beginning  to  end;  and  the  learned 
author  has  made  a  vast  amount  of  valuable  historical 
information  the  groundwork  for  a  treatise  of  rare 
merit.  We  commend  it  heartily  to  every  lawyer  as 
a  book  whieh  will  not  only  command  his  interest,  bol 
al-o  as  one  froni  w  hith  he  will  draw  much  valuable 
I  and  practical  information. 
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ATTORNEY-GENERAL  OI^NEY. 


THE  members  of  the  Suffolk  Bnr  were 
taken  entirely  by  surprise  when  they 
learned  that  Richard  Olney  had  accepted 
deposition  of  Attorney-General  in  President 

C!e%'eland's  second  Cabinet.  They  could  not 
believe  that  a  man  who  had  always  shrunk 
from  holding  public  office  and  from  every- 
thing that  led  to  publicity  should,  after 
tbUty-five  years  of  assiduous  devotion  to  his 
jealous  mistress,  the  law,  accept  the  post 
But  their  knowledge  of  their  honored  and 
learned  brother  taught  them  that  a  roan 
with  so  keen  and  earnest  a  sense  of  public 
duty  could  not  hut  answer  to  the  calL 

Richard  Olney  comes  naturally  by  his  high 
sense  of  duty.  He  is  directly  descended  from 
Thomas  Olney,  who  came  to  America  from 
St.  Albans,  in  the  county  of  Hertford,  in 
1655,  settling  in  Salem.  His  stay  was  short 
Fearless  and  independent  in  his  belief,  he  was 
a  trusty  adherent  of  Ro£;cr  Williams.  When 
iu  1637  Williams  was  dtscipiined  —  that  is, 
hi  the  view  of  the  present  time^  was  made 
to  suffer  martyrdom  — and  excommunicated 
by  the  ecclesiastical  barbarians  who  ruled 
Church  anfl  State  in  Massachusetts  Bay, 
Thomas  Olney  shared  his  pastor's  sentence 
and  expulsion.  The  result  was  the  founding 
in  by  Williams.  Olney,  and  others, 

of  A  remarkable  community  —  Rhode  Island 
and  the  .Provitienrc  Plantations  —  and  an 
equally  remarkable  faith,  —  the  Baptist 
Church  in  America.  The  descendants  of 
Thomas  Olney  multiplied,  and  form  one  of 
the  jjreat  families  of  Rhode  Island  to-day. 

One  if  these  descendants  was  Richard 
Olney,  born  in  1770  at  Sniithfiekl,  R.  I., 
*  leading  merchant  of  Providence,  and 
33 


one  of  the  pioneers  of  the  cotton  m  inn- 
facturing  industry  of  \ew  Eng,land.  lie 

)  established  cotton-mills  at  East  Douglas, 
Worcester  County,  Mass.,  in   181  f.  In 

[  1819  he  move!  to  Oxford,  Worcester 
County,  wlu  re  he  became  pmmineTit  as  a 
citizen,  merchant,  and  cotton  manutactiirer, 
holding  many  town  offices  and  showing 
marked  ability  as  a  man  of  affairs.  Failing 
in  health,  he  moved  to  the  neighboring 
village  of  Hurrilh  ille,  where  he  died  in  1841. 

Richard  Olney's  eldest  son  was  W  ilson 
Olney.  who  was  born  Jan.  lo.  1802,  at 
Providence,  and  moved  to  Oxford,  Mass., 
with  his  father  in  1819.  He  was  engaged 
for  many  years  in  manufacturing  woollen 
goods,  and  was  the  active  man  in  the  man- 
agement of  the  Oxford  Bank.  He  died 
Feb.  34,  1874,  after  a  busy  life  of  the  utmost 
integrity,  respected  and  beloved  by  his 
neighbors.  Wilson  Olney  married  Eliza 
L.  Butler,  who  was  the  daughter  of  Peter 
Butler  of  Oxford,  and  the  grand  daughter  of 
James  Butler  of  Oxford.  James  Butler's 
wife  was  Mary  Sigourney,  great  grand 
daughter  of  Antlrew  Sii^ntirnev.  a  French 
Huguenot  who  Hed  from  France  at  the  Revo- 
catbn  of  the  Edict  of  Nantes,  and  was  the 
most  active  man  in  the  settlement  of  Ox- 
ford by  the  French  Huguenots  in  1687. 

Wi!so'n  Olney  had  three  sons,  —  Richard 
Olney,  the  present  Attorney-General ;  Peter 
Butler  Oltiey,  a  prominent  member  of  the 
New  York  Bar ;  and  George  W.  Olney,  a 
leading  woollen  manufacturer  of  Worcester 
County. 

Richard  Olney  was  born  Sept.  15,  1835, 
at  Oxford.     He  was  educated  at  Leices- 
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tcr  AcaLkniy,  and  at  Hrovvn  Collcgi;,  whence 
he  graduated  with  high  honors  in  1S56. 
Entering  the  Harvard  I^w  School,  he 
took  his  degree  of  bachelor  of  laws  in 
1858.  In  1859  he  was  admitted  to  the 
Suffolk  Hnr,  and  entered  the  office  of  Judge 
Benjamin  1'  Thomas.  Iii  1861  he  married  a 
daughter  of  Judge  Thomas;  and  they  ave 
two  daughters,  who  are  married.  H is  promi  • 
nence  in  the  profession  did  not  begin  at 
his  admission  to  the  bnr.  Before  he  had 
been  long  in  the  Law  School,  he  was  picked 
out  by  his  instructors  as  a  young  man  ut  j 
uncommon  good  judgment,  of  trained  meth- 
ods of  thought,  of  unusual  acumen.  As  a  I 
student  his  ttidustry  fairly  amounted  to  a 
rapacity  of  learning. 

From  the  time  he  entered  Judge  Thomas's 
office  until  the  judge's  death  twenty  years 
afterwards,  the  relations  of  these  two  men, 
both  professionally  and  otherwise,  were  very  j 
close.  They  were  constantly  employed 
together  in  the  same  cases;  and  as  the 
younger  man  matured,  he  grew  to  be  more 
and  more  hb  elder's  associate  rather  than 
his  junior.  There  w.is  a  sympathy  and 
congeniality  of  mind  in  both  men  that  pro- 
duced striking  results  in  the  preparation 
and  presentation  of  their  cases. 

In  i860  practice  at  the  Suffolk  Bar  was 
diversified.  No  lawyer,  except  the  convey- 
ancer and  some  of  the  criminal  lawyers, 
con6ned  himself  strictly  and  exclusively  to 
any  special  branch  of  the  profession.  By 
1880  this  specializing  had  made  consider- 
able headway ;  in  1893  it  has  engulfed  the 
profession. 

But  from  the  beginning  Mr.  Olney's 
practice  led  more  especially  into  two  chan- 
nels, —  the  law  of  wills  and  estates  and  the 
law  of  corporations.  Upon  both  fie  is  a 
recognized  authority.  His  clearness  of  per- 
ception and  soundness  of  Intellect,  aided 
by  his  profound  knowledge  of  the  law  and  his 
truly  judicial  quality  of  mind,  gave  him 
peculiar  advantages  in  leading  his  clients  to 
a  safe  and  sure  position. 

In  his  work  he  is  always  prompt  and 


thill ou-h.  These  are  attributes  which  can- 
not be  commended  too  highly  to  members 
of  the  legal  profession.  No  man  can  be 
really  successful  as  a  lawyer  unless  he  does 
his  work  promptly  and  thorougl^Iy.  Notb* 
ing  appeals  so  certainly  to  a  btisiness  man 
seeking  legal  counsel  or  direction.  It  is 
natural,  therefore,  that  Mr.  Olney  should 
have  gained  a  most  enviable  reputation  as 
a  chamber  counsel. 

To  a  remarkable  force  of  intellert  lu-  has 
joined  an  indefatigable  industry,  supplement- 
ing both  by  a  splendid  physical  constitu- 
tion. '  Such  a  combination  in  a  lawyer  is 
capable  of  great  resultSt  and  Mr.  Olney  has 
taken  entire  advantage  of  these  gifts.  He 
is  a  hard  student  and  an  omnivorous  reader. 
All  literature,  legal  and  otherwise.  i.->  grist  to 
his  mill. 

Ills  preparation  of  cases  is  so  complete 
that  they  come  to  trial  but  rarely.  He  in- 
variably familiarizes  himself  with  every 
aspect  of  the  case.  Hence  the  settlement 
of  a  case  by  him  means  that  bis  client  gets 
all  tUkt  be  is  entitled  to.  His  breadth 
of  view  is  so  comprehensive,  his  honesty 
and  fairness  are  so  well  recognized,  and 
his  Judicial  temperament  is  so  thoroughly 
appreciated  by  opposing  counsel  and  by  all 
the  parties,  that  bis  ultimatum  is  generally 
acccptc<!. 

As  a  junior  Mr.  Olney  was  always  of  tl»e 
greatest  help  to  his  senior  associates.  His 
accumulation  of  facts  and  marshalling  ol 

the  evidence,  and  his  application  of  the  law 
jjertatninc^  to  the  case  in  hand,  p;,ive  his 
seniors  unlimited  confidence  that  they  had 
their  whole  case  within  reach.  His  faultless 
logic  and  his  ingenuity  of  mind  coutd  always 
be  depended  upon  to  help  them  over  a  rough 
spdt  nr  around  a  sharp  corner. 

But  of  late  years  il;  is  as  senior  coun- 
sel only  that  Mr.  Olney  has  appeared  in 
cases.  There  the  same  great  legal  qualities 
already  spoken  of  have  won  the  admiration 
of  his  juniors.  Hut  more  than  that,  the 
courtesy,  kindness,  and  patience  shown  his 
younger  associates  have  been  unfailing,  and 
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are  most  highly  appreciated.  He  always 
leads,  but  never  drags  his  junior. 

Mr.  Olney  s  practice  has  been  of  late 
years  that  of  an  adviser  of  great  cotn- 
mercial  and  corporate  interests,  and  in  the 
settlement  of  estates.  Hence  his  appear- 
ance in  court  is  but  seldom  nowadays. 
But  in  his  younger  days  he  was  an  admirable 
trier  of  causes  and  a  most  forceful  advocate. 
His  simplicity  of  character  and  his  hatred 
of  shams  led  him  to  avoid  all  attempts  at 
clap-trap  oratory,  but  made  his  presentation 
of  a  case  to  the  jury  none  the  less  convincing. 
And  the  older  members  of  the  bar  remember 
that  Mr.Olney  got  from  a  jury  one  of  the  very 
few  acquittals  of  the  charge  of  murder  in 
the  first  degree  that  is  recorded  in  Suffolk 
County  in  the  past  fifty  years. 

In  his  presentation  to  the  court  of  a 
question  of  law,  Mr.  Olney  is  not  excelled  by 
any  lawyer  in  New  England.   His  logic  is 


clean<cut ;  his  diction  is  wonderfully  pure  ; 
his  rhetoric  is  always  perfect Iv  adapted  to 
his  subject ;  his  power  uf  condensation  is 
remarkable ;  his  delivery  with  a  welUmodu. 
lated  voice  and  clear  enunciation  is  most 
convincing.  His  argument  presents  a  View 
of  the  case  that  is  a  perfectly  adjusted  series 
of  perspective. 

It  is  not  to  be  wondered  at  that  possess- 
ing qualities  such  as  are  above  described,  Mr. 
Olney  should  have  been  offered  more  than 
once  a  place  ujiou  the  Supreme  Judicial 
Court.  But  he  has  rl.vays  declined  the 
honor,  preferring  to  remain  at  the  bar.  Nor 
la  it  risky  to  predict  that  he  will  make  a 
most  brilliant  Attorney-General.  As  chief 
legal  adviser  to  the  fetieral  <^ovcrnment  he 
is  sure  to  be  a  safe  counsellor  and  an  able 
advocate.  In  the  administration  of  the 
Department  of  Justice  he  will  add  to  the 
laurels  that  he  has  won  in  his  profession. 
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HOW  THE  CASE  WAS  WON. 


T\  the  early  years  of  this  century  Philip 
Doddridge  was  the  leading  lawyer  in 
northwestern  Virginia,  now  a  portion  of  the 
State  of  West  Virginia.  Doddridge  County 
was  named  for  him.  He  resided  in  Wells- 
burg,  on  the  Ohio  River  ;  but  his  practice 
extended  well  into  Pennsylvania  and  Ohio, 
and  he  afterward  represented  his  district  in 
Congress.  On  one  occasion,  says  the  New 
York  "  Sun,"  Mr.  Doddridge  was  called  to 
Washington  to  defend  a  man  accused  of 
horse-stealing.  It  was  a  clear  case.  The 
principal  witness  was  an  accomplice  who 
turned  state's  evidence ;  but  this  testimony 
was  amply  corroborated  by  that  of  other 
people.  Mr.  Doddridge  was  not  expected 
to  make  a  very  forcible  address,  and  he  did 
not  try  to.  He  talked  in  a  desultory  man- 
ner to  the  jury  for  fifteen  or  twenty  min« 
utcs,  and  then  added  :  — 

"  I  have  very  little  more  to  say.  but 
with  the  permission  of  the  court  I  will  re- 
late an  incident  winch  seems  to  me  to 
bear  on  this  case.  In  the  older  portions 
of  this  State  it  is  the  custom  now,  as  it  was 
some  years  ago,  for  the  judges  to  travel  over 
their  circuits  and  hold  court.  With  the 
judges  went  the  lawyers.  In  a  certain  dis- 
trict I  have  in  mind  the  Nestor  of  the  bar 
was  a  precise  gentleman  of  the  old  school, 
who  wore  ruffled  shirt-fronts  and  cuffs, 
and  prided  himself  on  his  invariable  attend- 
ance upon  divine  service  at  the  town 
in  which  court  was  being  held.  He  in- 
sisted on  a  similar  attendance  on  the  part 
of  the  other  lawyers,  and  made  it  his  busi- 
ness to  sec  that  they  went  with  him  in  a 


j  body.  One  Sunday  morning  they  found 
themselves  at  a  town  with  no  church  except 
one  belonging  to  the  Methodists ;  and  al- 
though the  Nestor  was  an  Episcopalian,  he 
notified  the  younger  attorneys  that  they 
would  be  expected  to  go  to  church  as  usual. 
They  were  late  in  getting  ready  ;  and  when 
the  dignified  old  lawyer  appeared  in  church 
and  marched  up  the  middle  aisle,  followed 
by  all  the  lawyers  in  the  district,  the  minis- 
ter was  well  in  his  sermon  Me  stopped  in 
his  discourse,  however,  gazed  at  the  leader 
of  the  file  a  second,  and  said,  — 

'* '  My  friend,  if  you  had  not  stopped  to 
prink  and  to  arrange  those  ruffles  so  care- 
fully, you  Could  have  fjot  to  church  in  time. 
As  It  IS,  you  cnnie  at  this  late  hour  and  dis- 
turb the  worshippers  by  your  entrance.  I 
give  you  warning  now/  the  preacher  added 
solemnly,  raising  his  finger  to  make  the 
words  more  impressive,  '  that  at  the  jndi;- 
ment-day  I  shall  appear  to  testify  against 
you.' 

**  The  old  lawyer  had  stopped  when  the 

minister  began  tu  address  him,  and  stood 
waiting  in  the  aisle.  When  the  preacher 
was  through,  the  lawyer  said,  — 

" '  Sir,  I  have  been  practising  at  the  bar 
for  forty  years,  and  that  much  experience 
has  shown  me  that  the  greatest  rogue  aU 
ways  turns  state's  evidence.'  " 

At  this  point  Mr.  Doddridge  left  his  case 
with  the  jury.  The  entire  courtroom  was 
convulsed  with  laughter,  and  it  was  some 
time  before  order  was  restored.  Then  the 
jury  announced  a  verdict  of  not  guilty,  and 
Doddridge's  client  was  released. 
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THE  "REY  ABDUCTION." 


A  CELEBRATED  LOUISIANA  CASE  OF  1849- 
By  Wm.  C.  DurouR. 


A RESEARCH  of  the  records  of  the  court.s 
of  Louisiana,  and  of  New  Orleans  in 
particular,  would  no  doubt  reveal  many  a  bit 
of  interesting  history  in  connection  with  the 
famoLi>  legal  battles  that  have  been  waged 
within  her  boundaries  in  the  thys  of  Rose- 
lius,  Soule,  and  their  colleagues,  when  by 
reason  of  the  profound  intellect  and  bril- 
liancy of  its  erstwhile  members,  the  Bar  of 
Louisiana  stood  without  a  superior  in  this 
or  anv  other  cfxintry.    Indeed,  the  juris- 
prudence of  Louisiana,  from  the  date  of  her 
settlement  to  the  present,  has  been  well- 
nigh  an  unbroken  link  of  celebrated  con« 
tests,  interspersed  at  frequent  intervals  with 
some  fimous  cause  whieli  has  been  watched 
and  followed  with  interest  by  not  only  the 
legal  fraternity,  but  by   the  entire  coun- 
try.   A  short  sketch,  therefore,  of  one  of 
the  most  famous  of  these  cases,  known  as 
the  "  Rey  abduction."  and  one  which  almost 
resulted  in  a  difficulty  with  Spain,  might  be 
of  interest  at  this  period,  when  the  particu- 
lars are  but  indistinctly  remembered,  even 
by  the  oldest  inhabitants. 

It  was  in  the  summer  of  1849  that  quite 
a  ripple  of  excitement  was  caused  by  the 
announcement  that  Don  Carlos  de  Espana, 
Spanish  consul  at  the  port  of  New  Orleans, 
had  been  arrested  on  a  charge  of  being 
implicated  in  the  kidnapping  of  one  Jean 
Francisco  Rey,  alias  Garcia,  a  Cuban 
refugee. 

Though  now  a  common  thing,  at  that 
period  the  arrest  of  the  commercial  agent 
of  a  f  ireign  government,  the  real  status  of 
a  consul,  was  a  proceeding  undreamt  of  by 
the  American  people  ;  and  consequently  the 
arrest,  coupled  with  the  announcement  that 
no  eflfort  would  be  spared  by  Cuban  sympa- 
thizers to  secure  the  meting  out  of  the 


'  proper  punishment  to  the  guilty  parties, 
could  not  but  cause  a  rijiple  in  public  o[iin- 
ion,  and  provoke  much  discussion  as  to  its 
6nal  outcome.  New  Orleans  immediately 
became  the  cynosure  of  all  eyes,  and  every 
move  in  the  famous  legal  battle  was  watched 
and  studied. 

key's  crime  against  the  dignity  of  Spain 
consisted  in  the  betrayal  of  a  trust  reposed 
in  him  as  a  keeper  of  the  Presidio  at  a 
rime  when  the  revolutionary  a-^ntation  which 
terminated  in  the  Lopez  invasion  was  in  its 
infoncy. 

It  appears  that  one  Vincent  Fernandez 
had  hi  en  convicted  of  fraudulent  bankruptcy. 

and  had  been  sentenced  to  a  term  at  hard 
labor  in  the  Presidio,  which  is  the  Cuban 
penitentiary.  In  company  with  P'ernandez 
were  two  Cubans  who  had  been  sentenced 
to  death  for  certain  utterances  deemed  rev- 
olutionary. It  was  for  them  that  Rev 
betrayed  his  trust.  I^tc  one  night  a  small 
boat  hovered  around  the  prison.  At  a  given 
signal  it  made  its  way  to  a  side  entrance, 
from  which  four  men  emerged.  —  Fernandez, 
the  Cubans,  and  Rey,  who,  fearing  the  ven- 
geance of  iiis  superiors,  sought  safety  in 
rtight.  The  party  succeeded  in  reaching  the 
Florida  coast,  and  then  separated,  Rey  com- 
ing  to  Xew  Orleans,  f^hortly  after  his 
arrivMj  he  became  ill  and  was  confined  to 
his  bed  in  one  of  the  small  lodging-hou.scs 
with  which  the  lower  portion  of  the  city 
abounded.  While  in  that  condition  his 
identity  became  known.  Information  was 
immcdintely  forwarded  to  the  Spanish 
authorities,  who  in  turn  forwarded  instruc- 
tions to  their  representative  that  he  should 
be  retaken  and  reconveyed  to  the  port  of 
Havana,  coute  que  coMtt,  The  unfortunate 
man's  place  of  shelter  was  soon  discovered. 
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when  agencies  of  a  most  nefarious  character 
were  put  into  operation  to  secure  his  person, 
and  in  obedience  tu  the  maut^hucs  uf  the 
Captain-General  of  Cuba,  transport  him  to 
Havana,  where  certain  death  awaited  bim. 

Rey,  during  his  illness,  had  been  attended 
by  a  physician  ;  but  one  of  the  inmates  of  the  j 
lodging-house  persuaded  him  to  discharge 
the  latter,  and  he  then  introdticed  Don 
Carlos  de  Espana,  the  consul,  as  a  physician 
well  known  and  skilful  in  the  treatment  of 
disease.    The  poor  victim,  with  much  sim-  ' 
plicity,  yielded  to  the  guidance  of  the  consul  | 
in  the  latter's  false  character ;  and  when  all 
was  ready  for  the  consummation  of  the  plot,  he 
was  perstiaded  to  leave  the  house,  ostensibly 
for  an  airing^.    Rey  was  accompanied  down- 
stairs by  Don  Carlos  and  two  of  the  lattcr's 
hirelings.  There  he  found  a  carriage  and 
became  alarmed.   Making  a  motion  to  return 
to  his  room,  a  dagger  gleamed  before  his 
eyes.    Thus  intimidated,  he  allowed  himself 
to  be  thrust  into  the  vehicle,  which  was 
.  driven  to  a  restaurant  near  the  Place 
d'Armes,  now  Jackson  Square.    Here  the 
party,  minus  the  consul,  who  had  disappeared, 
dined  ;  and  wheedled  into  drinking-  more  than 
his  weak  constitution  could  well  bear,  Rey  j 
became  muddled,  whereupon  the  party  was  { 
driven  to  the  levee,  where  was  moored  the  ] 
schooner  Mary  Ellen,  Captain  McConnell, 
ready  to  cast  off  and  put  to  sea.    Then  it 
was  that  the  truth  dawned  on  the  deluded  i 
victim.    He  struggled  desperately  for  his 
liberty,  but  in  vain.   His  companions,  stout 
fellows,  seized  and  pinioned  him  with  rapid-  i 
ity,  and  then  conveyed  him  bodily  aboard  the 
schooner,  which  was  soon  under  way  for 
Havana. 

Little  did  the  Spanish  officials  dream,  < 
whilst  concocting  and  carrying  out  the  plot, 
that  the  {X)or  Cuban  refugee  had  powerful 
friends,  who  would  yet  make  them  suffer  for 
the  outrage  committed  on  American  soil. 

The  affair  was  instantly  brought  to  the  . 
attention  of  the  press,  and  then  there  was  a 
hue  and  cry,  and  the  national  government  ' 
was  called  upon  to  act  in  the  matter.  , 


Rey's  friends,  however,  did  not  rest  there. 
Satisficil  that  Don  Carlos  de  Kspana  was 
concerned  in  the  plot,  they  appeared  before 
Recorder  Genois,  and  attempted  to  persuade 
bim  to  cause  the  former's  arrest ;  but  in  this 
they  were  unsuccessful,  Judge  Genois  declin- 
ing to  entertain  so  serious  a  charjxc,  at  once 
compromising  the  honor  of  a  distinguished 
foreigner.  Failing  in  this,  on  July  24,  1849, 
Don  Jose  Morante  appeared  before  the 
United  .States  commissioners,  and  sun  re  out 
an  affidavit  chnr^^inc^  Don  Carlos  dc  Lsjvina. 
William  Eagle,  Henry  Marie,  and  Captain 
James  McConndl  with  abduction.  Warrants 
were  immediatdy  issued,  the  accused  arrested 
and  placed  under  $5000  bonds  to  appear  for 
examination  l-'riday,  July  2j. 

Public  interest  was  now  aroused  to  its 
highest  pitch.  The  stroke  was  a  bold  one. 
but  in  such  cases  promptness  was  a  necessity. 

On  the  day  fixed  the  accused  appeared 
for  trial  before  Judges  Georirc  V.  Bright  and 
M.  M.  Cohen.  Mes.srs.  j.  Foulhouze,  K. 
Preux,  T.  \V.  CoUcns,  and  General  Walker 
of  Nicaragua  fame  had  been  retained  by 
them  as  counsel  ;  while  Cypricn  Dufour,  Esq., 
as«;istcd  by  Mr  V.  S.  W.irfield.  United  States 
District  Attorney  Logan  Hunton.and  Parish 
District  Attorney  M.  M.  Reynolds,  conducted 
the  prosecution.  As  an  illustration  of  the 
interest  displayed  in  the  case,  the  following, 
clipped  from  one  of  the  papers  of  the  time,  is 
presented :  — 

"  Kvei  y  j)re|>aration  for  the  convenience  and 
accommod.ition  of  the  public  had  been  made  in 
the  little  court-room,  and  tables  and  seats  were 
provided  for  the  reporters  of  the  press. 

"  The  excitement  was  intense,  and  the  rooni^ 
antl  galleries  were  crowded  10  suffocation.  Hun- 
dreds \vere  unable  to  obtain  admission ;  and  a 
large  crowd  assembled  opposite,  in  front  of  Hew- 
lett's Exchange,  awaiting  the  result." 

The  trial  lasted  fourteen  days,  the  testi- 
mony bearing  out  the  theory  of  the  {H'osecu- 
tion,  that  the  .Spanish  officials  were  the  prime 

movers  in  the  plot. 

At  the  close  of  the-  argument  a  decision 
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was  rendered  by  the  court  committing  the 
accused  to  a  higher  triburjal  for  trial  ;  and 
this  announcement  was  greeted  with  loud 
and  prolonged  cheers  by  the  people  both 
within  and  without  the  court-room.  Don 
Carlos  de  Espana  and  his  implication  in  the 
infamous  plot  became  a  byword  in  the 
mouths  of  all ;  while  the  prosecutors  be- 
came the  le^al  idols  of  the  people,  being 
escorted  to  their  homes  by  a  procession 
of  enthusiasts. 

With  the  decision  of  the  court  and  the 
publication  of  the  particulars  of  the  trial, 
came  a  spontaneous  demand  from  all  sec- 
tions of  the  country  for  national  interference, 
the  people  being  moved  at  the  idea  of  the 
agent  of  a  foreign  government  using  his 
high  ofhce  for  a  purpose  so  base.  President 
Taylor  headed  the  demands,  and  instructions 
were  forwarded  to  General  Campbell,  the 
United  States  consul  at  Havana,  ordering 
him  to  demand  the  instant  release  and  res- 
toration of  Key,  and  to  further  inform  the 
captain-general  that  in  the  event  of  a  refusal 
force  would  be  used.   Spain  was  loath  to 
yield  to  the  demands  ;  but  when  she  awak- 
ened to  a  proper  appreciation  of  her  position, 
Rey  was  released    and  returned    to  N'cw 
Orleans,  where  his  statements  vt;ntied  most 
remarkably  the  fidelity  of  the  prosecution's 
searching  analysis  of  the  complications  of 
the  Induction,  and  the  logical  accuracy  of  the 
arguments. 

The  experience  and  observations  gained 
in  this  case  induced  an  attempt  at  a  great 
reformation  in  the  system  of  criminal  juris- 


prudence ;  and  in  the  Constitutional  Conven- 
tion of  1852  an  attempt  was  made  to  have  the 
grand-jury  system  abolished.  The  Spanish 
consul  had  sufficient  influence  in  the  Fed- 
eral grand  jury  to  prevent  an  indictment 
being  found  against  him.  Hereupon  promi- 
nent parties,  conceiving  the  action  of  the 
grand  inquest  to  have  been  to  prevent  the 
administration  of  justice,  sought  to  eliminate 
it  from  the  judicial  system.  The  attempt 
failed,  only  to  be  again  agitated  at  this  late 
date  liy  the  press  of  the  country,  and  to  he 
condemiied  as  an  institution  contrary  to  the 
principles  of  American  liberty  and  in  con- 
flict with  free  institutions.  Just  at  this  period , 
however,  the  Territory  of  Oregon  had  been 
admitted  into  full  .Statehood,  and  the  framers 
of  her  Constitution,  learning  wisdom  from  the 
result  of  the  Rey  case,  prohibited  grand  juries 
h)  that  State  by  a  section  of  the  organic  law 
which  they  framed.  Singularly  enough,  too, 
the  onlv  charge  under  the  laws  existing  at 
that  time  in  Louisiana  upon  which  the  con- 
sul and  his  instruments  could  be  prosecuted, 
were  assault  and  battery  and  false  imprison* 
mentfOr  aiding  and  abetting  those  oflTences, 
because  neither  the  laws  of  the  United 
States  nor  the  laws  of  the  State  provided 
for  the  punishment  of  kidnapping,  in  the 
Legislature  which  met  under  the  Constitu- 
tion  of  1852,  a  bill  was  introduced  supplying 
the  remarkable  omission.  The  bill  became 
a  law,  and  is  the  statute  under  which  the 
famous  Uigby  case  was  prosecuted,  and  to 
this  date  remains  in  force  upon  the  statute- 
books. 
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THE   BISHOP  OF  GRETNA  GREEN. 


nPHE  bishop  was  genial  and  burly, 

Unsurpliced  and  guiltless  of  sleeves; 
His  red  locks  were  matted  and  curly, 
Eyes  twinkled  from  bushiest  eaves. 
A  spy-glass  weFl  battered  Iny  handy, 

With  hammer  and  nails  littered  up, 
All  flanked  l)y  a  bottle  of  brandy. 
With  never  a  sign  of  a  cup. 

No  matter  what  task  was  in  order, 

At  herald  of  loves  refuc^ecs 
When  dust-clouds  arose  on  tin-  buidcr. 

The  bishop  would  tear  frofn  his  kneu's 
The  apron,  and  forth  from  the  smithy 

In  tattered  canonicals  strode. 
Beginning  a  marriage-rite  pithy 

With  bride  and  groom  stiH  on  the  road. 

And  yet,  if  the  time  was  not  pressing, 
The  bishop  more  leisurely  wrought, 

And  gave,  with  episcopal  blessing, 
A  last  benediction  that  brought 

A  grin  to  each  by-standing  variet, 

Unchecked  by  the  bishop's  -mug  leer. 

The  bride's  face  would  mantle  with  scarlet, 
The  bridegroom  not  seeming  to  hear. 

And  when  the  pursuers  with  clainm 

Drew  up  at  the  vestry's  front  door. 
The  bishop  stood  grasping  his  hammer 

With  muscles  to  wield  it  like  Thor, 
And  a  look  that  it  mattered  but  little 

If  the  anvil  he  smote  or  a  skull, 
Since  the  latter  was  always  more  brittle. 

And  oftentimes  fully  as  dull. 


By  Wilbur  lAftSEMOitE. 
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The  lovers  for  further  flight  buckled. 

Or  else  perchance  feH  on  their  knees. 
The  bishop  said  nothing,  but  chuckled, 

And  fondled  his  bottle  and  fees. 
All  possrble  troubles  that  try  men 

He  drowned  in  a  midnight  debauch, — 
The  high-priest  of  virtue  and  Hymen, 

Whose  bellows^flame  kindled  the  torch. 


PIPOWDER  COURTS. 


A WRITER,  in  a  recent  number  of  the 
New  York  "  Evening  Post,"  gives  the 

following  interesting  account  of  a  curious 
old  English  custom  which  was  transplanted 
in  colonial  times  to  the  soil  of  South  Caro- 
lina, where  it  appears  to  have  flourished  until 
late  in  the  last  century. 

Historians  have  had  frequent  occasion  to 
remark  that,  owing  to  the  Cavalier  intiuence 
under  which  they  were  settled,  instances  and 
survivals  of  the  older  English  customs  are 
much  more  frequently  to  be  met  with  in 
studying  life  in  the  southern  ctjlonies  of 
North  America  than  in  the  northern.  It 
was  but  natural  for  the  Cavaliers  who  settled 
Virginia  and  South  Carolina  to  strive  to  per- 
petuate the  old  institutions  from  which  their 
families  had  derived  their  greatness,  and 
which  at  that  time  were  beginnins^  to  be 
treated  with  contempt  by  the  growing 
powers  in  England.  It  is  remarkable,  how- 
ever, when  we  find  them  attempting  to  revive 
ancient  social  and  commercial  customs  of 
tlic  realm  which  had  !iv  common  consent 
passed  out  of  use  almost  centuries  before. 
Such  instances  are  by  no  means  rare;  we 
know  that  the  Karl  of  Shaftesbury  and  his 
Co-proprietors  ■f  Carolina  seriously  at- 
temp'crl  tn  transplant  the  entire  feiiclal 
system  to  the  shores  of  the  New  World,  and 
several  other  instances  of  a  like,  though 
scarcely  so  radical,  nature  can  be  cited. 
Among  the  most  interesting  of  them  are  the 
34 


regulations  for  conducting  the  internal  com- 
merce of  the  colonies.    As  late  as  1738  the 

same  rules  and  customs  regarding  the  hoiil- 
in'^  of  public  fairs  obtained  in  South  Caro- 
Hna  as  had  governed  such  institutions  in 
England  in  the  twelfth  century,  although  in 
the  mother-country  they  had  long  before 
fallen  into  disuse. 

In  former  times  in  England  a  public  fair 
could  only  be  held  by  virtue  of  a  special 
grant  from  the  King,  or  of  immemorial 
custom  ;  and  the  Carolinians,  as  far  as  was 
possible,  revived  the  uld  usage  and.  with  an 
extravagance  of  conservatism,  clung  to  it 
almost  down  to  the  period  of  the  Revolution. 
Of  course,  they  could  not  claim  the  right  of 
immemorial  custom,  and  did  not  have  the 
J  assurance  to  apply  to  the  King  for  grants, 
but  they  fell  back  on  the  authority  of  the 
Colonial  Assembly,  and  required  a  special 
legislative  act  for  the  holding  of  a  public  fair 
or  market  anywhere  in  the  province.  In 
I  1723,  soon  after  the  colony  was  attached  to 
!  the  crown,  the  internal  trade  hnd  increased 
so  greatly  that  it  became  necessarj-  to  adopt 
some  regulations  to  facilitate  commerce 
among  the  people.  Accordingly  three 
towns  —  thriving  centres  of  life  at  that  time, 
but  now  long  since  deaii  and  alino-t  for- 
gotten—  Childsberry,  Dorchester,  and  Ash- 
ley River  Ferry  Town,  were,  by  acts  of  the 
Assembly,  constituted  market-towns,  where 
two  annual  fairs  were  to  be  held,  "  together 
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with  a  Court  of  Pipowder$,  and  with  all  the 

liberties  and  free  customs  to  such  fnirs  rtp- 
pertaining,  or  which  ought  or  may  apiicrtaui, 
according  to  th«  usage  and  customs  oi  Fairs 
holden  in  that  part  of  his  Majesty's  realm  of 
Great  Britain  called  South  Britain,  or  I-lng- 
land."  These  fairs  were  to  lie  licM  f<uir 
days  in  the  snrititj  and  four  in  the  autumn  ; 
and  as  the  towns  were  no  great  distance 
apart,  different  times  were  selected  so  as  to 
permit  traders  to  attend  all  of  them.  Any 
persons,  whether  strangers  or  inhnl^tanis  of 
the  province,  were  permitted  free  attctul- 
ance,  and  they  were  accorded  some  very 
remarkable  privileges  during  the  fair.  One 
special  provision  was  that  "  no  |x;rson  during 
the  time  of  holding  and  keriiini;  tiic  said 
fairs  shall  be  liable  to  be  taken  at  tiie  said 
fairs  by  virtue  of  any  process,  except  lor 
treason,  felony,  or  other  capital  crime,  or 
breach  of  the  peace,  but  shall  be  freed  and 
discharged  <>f  the  same  if  taken  and  arrested 
at  the  saiti  fair  s,  hy  the  ittstices  or  judges  of 
such  courts  out  ot  which  thcprt)cess  issued." 
In  some  cases  this  indulgence  was  extended 
so  as  to  cover  the  twenty*four  hours  preced- 

iiig,  and  the  twentv-fonr  surcecdini:;,  the 
fair,  thus  allowing  traders  time  to  teaci\  the 
market  and  to  return  home  without  being 
disturbed.  It  is  easy  to  see  how  this  indul> 
gence  would  make  the  fairs  a  resort  for 
rogues  of  every  description. 

rhe  fair  itself,  however  uas  not  nearly  so 
interesting  an  institution  as  the  "  Court  of 
Pipowders"  which  accompanied  it.  This 
court,  which  was  one  of  the  most  ancient  in 
the  realm,  had  long  since  been  but  a  tra<li- 
tion  in  England.  As  the  mmr^  is  derived 
from  the  French,  it  is  proi)abie  that,  as  an 
institution,  it  was  brought  over  by  the 
Normans.  The  early  form  of  the  word 
-''Piepoudre" — indicates  the  meaning 
■■  dusty-footed,"  so  railed,  savs  Sir  lidward 
Coke,  because  justice  was  done  there  as 
speedily  as  dust  could  fall  from  the  foot, 
liarrington,  a  later  eonunentator,  however, 
lierives  it  from  "  pied  puldreanx. '  an  old 
French  term  for  pedlers»  signifying  the 


court  to  which  such  [letty  chapmen  resorted. 
The  Court  of  Pipowders  was  a  regular  court 
of  record,  of  which  the  manai^cr  of  the  fair 
was  the  judge.    In  Kngland,  as  in  South 

I  Carolina,  it  was  the  lowest  existing  civil 
court.  Its  jurisdiction  extended  to  all  cases 
of  commercial  injuries  committed  at  the  fair 
with  which  it  was  connected,  and  at  nootber, 

I  and  every  cause  must  be  complained  of, 
heard,  and  decided  during  the  holding  of  the 
fair,  as  the  existence  of  the  court  ceased  as 
soon  as  the  market  was  closed. 

Thus,  far  uti  in  the  eighteenth  century, 

I  the  old  Court  of  Pipowders,  which  had  been 
almost  forgotten  in  England,  was  revived  in 

I  South  Carolina,  and  actively  invoked  by 
jietty  litigants  from  every  part  of  the  P;  i 
vince.     .According    to    the    oM    ICni;!  >h 
custom,  it  was  presided  over  by  the  man- 

I  agcrs  of  the  fair,  and  they  were  "  authorised 
and  impowered  to  have  and  hold  a  Court  of 
Pi|5owders,  together  with  all  the  liberty  and 
free  custom  to  such  appcrt-nining,  and  that 
they  arul  every  one  of  them  may  have  and 
hold  there,  at  their,  and  every  of  their, 
respective  courts,  from  day  to  day,  and 
hour  to  hour,  from  time  to  time,  upon  all 
occasion?;,  pl.iints  and  pleas  of  a  Court  of 
Pipowders,  together  with  all  summons, 
attachments,  arrests,  issues,  fines,  redemp- 
tions, and  commodities,  and  other  rights 
whatsoever  to  the  same  Court  of  Pipowders 
appertninint;  without  any  impediment,  let, 
or  hindrance  whatsoever." 

One  feature  of  the  old  English  Pipowder 
Court  was  omitted,  however,  that  being  the 
right  of  the  clerk  of  thp  market  to  sit  in 

:  judgment  on  criminal   causes  that  mi^^ht 

I  arise  during  the  fair.  In  England  this 
custom  arose  from  the  Bishop  appointing  a 
clerk  to  act  as  his  deputy,  and  punish  those 
who  might  be  detected  using  false  wcii^ht.s 
and  measures.  From  time  to  time  the  power 
of  the  clerk  was  incrca.sed.  until  his  jurisdic- 
tion extended  to  all  petty  crimes  committed 
at  the  fair.  As  there  was  no  bishop  in 
South  Carolina,  of  course  there  was  no 
foundation  for  the  existence  of  this  ofiire. 
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As  the  courts  at  Westminster  could  be 
called  on  to  aid  the  process  of  any  English 
G)urt  of  Pi  powders,  so  the  power  of  the 
provincial  courts  could  be  invoked  to  enforce 
judgments  in  South  Carolina.  All  fines  and 
forfeitures  amounting  to  less  than  ;^io  were 
recoverable  on  a  warrant  from  any  justice 
of  the  peace,  and,  if  more  than  that  amount, 
on  a  warrant  issued  from  any  of  his  Majesty's 
omns  of  record  in  the  province.  One  half 
of  alt  fines  was  given  to  the  poor  of  the 
parish  in  which  the  fair  was  held»  and  the 
other  half  to  the  plaintiff. 

At  every  fair  were  appointed  toll-gath- 
ercrs,  who  assessed  certain  charges  on  all 
livestock  sold;  and  the  amounts  assessed 
give  an  idea  <>f  ilu  relative  values  of  such 
property  in  the  colonies  at  that  time.  It 
was  provided  that  at  the  Childsberry  Fair 


there  should  be  collected  2s.  6d.  on  every 
horse,  mare,  gelding,  colt,  or  cattle;  6(i.  for 
every  hog,  sheep,  or  calf;  and  \os.  for  every 
slave  sold.  The  classification  of  slaves  along 
with  horses  and  cattle  strikes  us  to-day  as 
something  horrible ;  but  it  was  done  in  a 
very  matter-of-fact  business  way  175  years 
ago.  The  act  reads  that  after  collecting  the 
toll  the  gatherer  "shall  then  cause  a  note 
to  be  made  of  the  true  number  of  all  horses, 
mares,  geldings,  colts,  or  other  cattle  or 
slaves  sold  at  the  said  fair." 

The  last  public  fair  and  Court  of  Pijiow- 
iJers  established  in  South  Carolina  was  in 
1 738  ;  and  although  no  later  mention  of  them 
is  found  in  the  records,  it  is  reasonable  to 
suppose  that  they  continued  in  force  until 
late  in  the  last  century. 
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PRACTICAL  TESTS  IN  EVIDENCE. 

VIII. 


By  Irving  Brownk. 


IX  rc>;;ircl  to  the  voluntary  exhibition  of 
ihc  person  in  a  civil  action  lor  corporeal 
injury,  the  Michigan  Court  seems  alone  in 
holding,  as  it  holds  in  Carstcns  v.  Haurel- 
man,  that  it  is  not  permissible.    Tliis  was  a 
qrjcstion  of    the    surgical    treatment  of  a 
broken  leg  of  a  woman.     The  trial  court 
refused  to  allow  her  to  show  the  leg  to  the 
jury.   On  appeal  tiiis  was  affirmed,  partly 
on  the  ground   that   the   injury  occurred  ' 
several  voars  before.    It  is  difficult  to  see 
what  force  tiiere  is  in  that  position.    If  the  i 
maltreatment  was  apparent  after  several 
years,  so  much  the  worse  for  the  surgeon. 
Rut  the   court  more   explicitly  observed :  j 
*'  No  inspection  after  an  injury   is  healed, 
apart  from  some  icnowledge  of  the  character 
of  the  injury  and  the  method  of  treatment,  , 
could  enable  even  a  medical  expert  to  decide  I 
upon  the  merits  or  demerits  of  the  attending 
surgeon.    A  jury's  mi'^ssing  from  such  an 
inspection  would  be  of  no  value  whatever; 
and  any  needless  exposure  would  have  been,  j 
as  the  court  below  properly  held,  improper,  ' 
if  not  indecent."    I  leave  the  subtle  point  of 
modesty  out  of  the  question,  merclv  saying 
that  one  would  suppose  that  if  the  woman 
did  not  object  the  court  need  not  be  squeam* 
ish  I   But  as  to  the  extent  of  the  maltreat- 
ment and  its  effect  upon  the  amount  of 
damages,  there  can  be  no  doubt  that  the 
exhibition  of  the  limb  was  proper.    It  is  the  . 
commonest  thing  in  the  world  to  allow  it,  and  I 
I  cannot  recall  another  case  that  denies  it  j 

In  respect  to  self-criminatiiij,  demonstra- 
tion, it  was  held,  in  Coopet  v.  .SMtc,  86  Ala. 
610,  1 1  Am.  St.  Rep.  84,  that  the  prisoner's 
refusal  to  make  footprints,  under  a  promise  I 
of  release  if  the  tracks  when  made  did  not  ! 
exactly  corrcs]ii)iul  with  those  of  the  sus- 
pected party,  may  not  be  used  against  him.  > 


The  court  rely  on  Stokes  State,  5  Baxt. 
619,  30  Am.  Rep.  72,  which  I  have  hereto- 
fore commented  on ;  and  the  court  say:  *'  The 
principle  of  the  decision  from  which  we  have 
quoted  is  that  it  would  have  been  unlawful 
to  force  the  witness  to  give  (or  make)  evi- 
dence agamst  himself;  and  the  plan  adopted 
and  permitted  accomplished  the  same  result 
by  indirect  means.  Thus  regarded  and  con* 
sidered,  it  is  ditTicult  to  iK-rcoivc  a  difference 
in  its  hurtful  bearinij  between  making  the 
offer  in  the  court-room  before  the  jury  and 
proving  by  a  credible  witness  that  it  had 
been  unsuccessfully  made  outside  of  the 
court-room." 

In  Copp  V.  Commonwealth.  87  Kv.  35, 
an  indictment  for  assault  with  a  knife,  the 
people's  attorney  put  his  hands  on  the  face 
of  the  prosecuting  witness,  ai)d  said :  Gen- 
tlemen, lni)k  at  that  scar  on  his  face  ;  is  that 
worth  only  fifty  dollars  ?"  This  was  objected 
to^  but  not  rebuked  by  the  court,  and  was 
held  error.  The  ground  seems  to  have  been 
that  it  was  a  departure  from  the  statutory 
direction  of  "  the  mode  and  order  in  which 
testimony  may  be  £:;iven  to  the  jury," 

A  decision  denying  the  right  of  the  de- 
fendant to  compel  the  plaintiff  to  submit  to 
a  physical  examination,  which  I  believe  I 
have  not  cited,  is  Kern  Bridwell,  1 19  Ind. 
220.  This  was  an  action  of  slander  in  charg- 
ing that  the  plaintiff  was  unchaste,  and  had 
become  pregnant  and  had  committed  an 
abortion,  and  the  defendant  justified.  The 
court  said  :  "  W'e  arc  not  cited  to  anv  case 
where  any  court  has  held  such  an  cxamin.i- 
tion  to  be  proper,  and  we  iliink  none  can  be 
found.  One  should  not  publish  and  circulate 
slanderous  charges  against  a  young  uninar- 
ried  female,  as  proven  in  thi.":  case,  without 
being  able  to  substantiate  them,  when  called 
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uj^iun  lo  do  so,  without  calling  upon  the  court 
to  aid  in  the  search  for  evidence  in  his  behaU 
by  ordering  and  subjecting  her  to  an  indeli* 

cjtc  examination  of  her  person,  with  the 
h  'po  of  obtaininc:^  such  inlonnation  advanta-  '. 
i>eous  to  the  defence,  and  call  to  his  aid  the 
power  of  the  court  as  a  means  of  humiliat- 
ing her  stiD  more.    When  one  voluntarily 
isscrts  a  slanderous  charge  against  anotJicr, 
jnd  defends  it  by  allei^inp:  the  trutli  ui  his 
a&^tion.  he  must  be  able  to  substantiate 
the  truth  of  the  charge  without  invading 
the  privacy  of  the  person  about  whom  the 
charge  u  made."  This  seems  to  be  a  unique 
case. 

The  same  principle  was  declared  on  a  pro- 
secution for  rape  (McGuff  State,  88  Ala. 
147).  The  court  said :  "  Such  a  practice  has 

never  prevailed  in  this  Stale,  and  if  adopted 
as  matter  of  right  in  all  cases  of  prosecution  ! 
tt.r  rape,  the  temptation  to  its  abuse  would 
be  so  great  that  it  might  be  perverted  into  an 
engine  of  oppression  to  deter  many  modest 
arid  virtuous  females  from  testifying  in  open 
court  against  the  perpetration  of  one  of  the  ' 
most  barbarous  and  detestable  of  all  crimes. "  • 

  I 

The  court  distinguish  the  case  from  that 
where  the  party  is  voluntarily  invoking  the 

assi^'ancc  of  tlie  court  in  pursuit  of  a  civil 
nght.  The  court  doul>t  the  power  to  compel  | 
the  examination  in  question,  but  hold  that  at 
all  events  it  b  a  matter  of  discretion  in  the 
trial  court,  and  its  refusal  was  not  error. 

In  Peoria,  D.  &  E.  Ry.  Co.  7-.  Rice,  Su- 
preme Cnurt  of  Illinois,  33  N.  W.  Rep.  951, 
It  was  held  that  courts  have  no  power  to 
compel  a  plaintiff  who  sues  for  damages  for 
personal  injuries  to  submit  to  a  physical 
examination  by  medical  experts. 

As  to  the  exhibition  of  the  person  in 
liastardy  proceedings,  it  was  held  that  a  ' 
child  a  little  more  than  six  months  old  ma) 
not  be  shown  to  the  jury,  in  a  bastardy  suit. 
on  the  question  of  paternity  (O\erlock  j-. 
Hall. 81  Me.  348).  And  so  when  the  child 
was  SIX  weeks  old  (Clark  v.  Bradstreet.  So 
Me.  454;  6  Am.  St.  Rep.  221).  The  court 
tty  tbis^  if  allowed,  *'  would  be  exceedingly 


tancilul,  visionary,  and  danj;erous ;"  and  "  the 
weight  of  authority  is  against  the  admission 
in  evidence  of  a  mere  infant,  where  race  or 

color  is  not  involved." 

In  Crow  V.  Jordan  Ohio  Supreme  Cnurt, 
32  X.  E.  Rep.  750,  It  was  heid.  without  any 
reported  opinion,  that  in  bastardy  proceed- 
ings the  child  may  be  exhibited  to  the  jury 
as  evidence  of  the  alleged  paternity  and  in 
corroboration  of  the  testimony  of  the 
prosecutri.x. 

In  Leonard  v.  So.  Pac.  Co.,  21  Orcg.  555. 
28  Pac.  Rep.  887,  15  Lawy.  Rep.  Ann.  221, 
it  was  held  that  a  sear  upon  \hc  outside  of 
the  bottom  flange  of  a  railroad  rail  was  made 
by  a  wheel  on  an  engine  on  the  rail  across 
the  track,  may  be  disproved  by  producing  a 
similar  wheel,  although  somewhat  smaller 
than  that  on  the  cnc^ine,  and  rolliu  j,  n  upon 
a  section  of  a  siuular  railroad  rail  across 
which  was  laid  another  similar  section  m 
order  to  show  that  the  wheel  could  not 
strike  the  flange  as  claimed,  it  being  also 
shown  that  the  larger  the  diameter  of  the 
wheel  the  farther  it  would  avoid  striking 
such  llangc.  The  court  cited  Eidt  v.  Cutter, 
127  Mass.  522,  an  action  for  injury  to  a 
house,  where  it  was  disputed  whether  the 
injury  was  caused  by  fumes  and  gases  from 
the  defendant's  copperas  works  or  by  emana- 
tions from  a  neighboring  sewer  ;  and  experts 
were  allowed  to  testify  as  to  experiments 
upon  other  premises  e.xactly  similar  except- 
ing the  sewer  ;  also  Br  ooke  •'.  Railroad  Co.. 
f?i  Iowa,  504,  where  witnesses  were  allowed 
to  testify  as  to  experiments  in  placing  their 
feet  between  rails  in  order  to  show  how  they 
might  be  caught-    The  court  remarked  :  — 

"  There  seems  to  be  some  hesitation  in  receiv- 
ing evidence  oT  experiments  or  demonstrations; 

md  from  the  liability  to  misconception  and  error, 
tl)erc  can  be  no  doubt  thai  the  experiinciits  or 
demonstrations  should  be  made  undec  similar 
<:onditions  and  like  circumstances.  In  all  rases 
of  this  sort  very  rriui  h  nrisi  necessarily  he  left  to 
the  discretion  of  the  trial  court  ;  but  when  it 
appears  that  the  experiment  or  demonstration  has 
been  made  under  conditions  similar  to  those 
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existing  in  the  caae  in  issue,  its  diacietioo  ought 
not  to  be  interfered  with.'*  ' 

In  State  Crow,  107  Mo,  341,  17  S.  W. 
Rep.  745,  a  prosecution  for  thdft  of  a  cow, 
pieces  of  ears,  and  a  dewlap  cut  from  a  cow. 
and  a  hide  sold  by  defendant,  were  held  ad- 
missible to  identify  the  animal  stolen  and 
killed,  and  show  that  the  marks  and  brands  1 
had  been  mutilated. 

It  has  been  held  that  whether  articles  are 
ton  rnmbrotis  for  cxfdbilinn  in  court  is  a 
question  tor  Itie  dceisi<jn  ol  the  trial  judi^e 
;  Jackson  v.  Pool  (  lenn.;,  ly  S.  VV.  Rep.  j-4>. 
And  so,  although  under  the  Crow  case  in 
Missouri,  a  cow's  ears  may  be  exhibited,  it 
might  be  a  i^ravc  question  whether  those  of 
a  donkey  would  be  admis'-ihle! 

On  a  prosecuuon  lor  maliciously  placing 
an  obstruction  on  a  railway  track,  it  was  held 
proper  to  exhibit  a  crowbar,  lefk  by  the  side 
of  the  track  near  the  place  in  qucstinn,  there 
bcint;  evidcnrc  that  it  was  found  under  the 
deiendant's  house  after  his  airest  (^Mitchell 
V.  State  (Ala.),  10  South.  Rep.  518).  It  is 
hard  to  see  how  the  production  and  exhibi- 
tion of  the  article  could  be  any  more  conclu- 
sive than  oral  evidence  of  the  facts.  The 
prisoner  ought  to  have  put  in  a  plea  in  bar  I 
So  it  was  held  in  People  v.  Wright,  89  Mich. 
70,  56  N.  W.  Rep,  792,  that  the  clothin;r  ,)f 
two  persons  admitted  to  have  been  killed  by 
the  defendant  is  admissible  on  his  trial  lor 
the  murder  oi  one  of  them,  to  show  how 
near  the  parties  were  to  one  another  when 
the  fatal  shots  were  fired. 

The  most  effective  exhibition  of  the  rlnth- 
incj  of  a  murdered  person  recorded  in  litera- 
ture was  that  of  Caisar's  toga  by  Antony,  as 
recorded  by  Shakspeare  :  — 

"  You  nil  tlo  know  tius  maotlc :  1  remember 
The  first  time  ever  Cssar  pat  it  on : 

•T  w;i>  on  a  summer's  evenii):,^.  in  hift  tSDt, 
That  day  he  overcame  the  .\crvii. 
Look !  inthi*  place  ran  Cassitis'  dagger  thfough : 
See  wh;it  a  rent  tlie  envious  C.is<:,i  made  : 
Through  this  the  well-beloved  Urutus  stabb'd, 
And  as  he  plucked  his  ctirsU  steel  away, 
Mark  how  the  blood  of  CKSsr  followed  it. 


then  burst  bis  mighty  heart ; 

And  in  'li*;  mantle  mttirting  up  his  l.tce, 

Lven  at  the  bjse  of  Tompcy's  statua. 

Which  all  the  while  ran  bkxid,  great  Caesar  fell. 

Kind  souls  \  w  h.-it  1  weep  you  when  you  but  behold 
Our  Caesar^s  vesture  wounded  ?  " 

In  McCiuiie  .- .  Joslyn,  U  N.  V.  St.  Rep. 
990,  an  action  1;>\  a  tenant  against  his  land- 
lord for  an  uijury  sustained  on  a  common 
stairway  by  reason  of  defective  matting,  the 
court  refused  the  plaintiff's  request  to  charge 
that  if  the  defendant  could  produce  the  mat- 
ting^  substantially  in  the  same  condition,  his 
omission  to  do  so  might  be  considered  like 
his  omission  to  produce  a  witness;  the  court 
refused,  but  charged  that  the  jury  might 
f;;i\e  it  such  weight  as  they  saw  fit.  Held, 
no  error.  The  court  said:  •'  Ihc  matting 
was  in  possession  of  the  defendant,  aiid  it 
was  admissible  as  evidence  before  the  jury." 

As  to  experiments  in  the  jury-room»  it  was 
held  error  for  the  jury  to  send  the  constable 
out  of  the  room,  and  have  him  talk  in  a 
somewhat  loud  tone,  to  test  the  accuracy  oi 
testimony  given  on  the  trial;  and  so  in 
respect  to  experiments  them  to  ascertain 
whether  the  impression  made  by  a  man's 
foot  was  shorter  in  running  than  in  walJting 
(Jim  V.  State,  4  Hump,  290^. 

In  Hays  v.  Railway  Co.,  70  Tex.  602,  an 
action  for  running  over  the  plaintiff's  foot,  it 
was  held  error  to  exclude  his  boot  offered  to 
show  the  indentations  made  thereon.  The 
court  said  :  "  Physical  facts  are  always  admis- 
sible ;  and  when  the  object  itself  can  be 
brought  into  court  and  exhibited,  it  Is  more 
satisfactory  than  a  description  of  it  by  wit- 
nesses that  have  inspected  it  outside  of 
court." 

In  Cash  Register  Co.  v,  Blomenthal,  85 
Mich.  464,  the  cash  register,  for  the  price  of 

which  the  suit  was  brntii^ht,  was  exhibited 
and  worked  before  the  jury,  and  expiained 
by  a  witness. 

fn  a  recent  murder  case  in  New  Jersey, 
"the  defence  was  that  the  deceased  frac- 
tured his  skull  by  a  fall  during  the  alter- 
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cation.  To  prove  thai  this  was  probable, 
Dr.  Andress  was  called  as  an  expert. 
He  had  a  large  package  which  he  fondly 
handled,  and  while  telling  his  story,  un- 
wrapped. He  said  that  on  January  9  he 
visiteci  New  York,  and  procured  a  head  taken 
fresh  from  the  body  of  a  man  sixty  years  old. 
Returning  to  Sparta,  he  fastened  it  on  an 
apparatus  resembling  a  human  body,  the 
whole  weic:hinf;  about  ninety  pounds.  This 
was  dropped  trom  an  angle  of  forty-five 
degrees,  the  akuH  striking  a  round  stone. 
It  was  fractured  worse  than  that  of  Morris, 
although  he  weighed  one  hundred  and  eighty 
pounds.  The  prosecution  were  so  surprised 
they  forgot  to  object;  and  before  any  one 
knew  what  was  coming,  the  shrunken  and 
ghastly  trophy  of  medical  experiment  rolled 
on  the  floor.  The  effect  was  electrical. 
Women  shrieked,  men  shrunk  backward, 
and  the  court  turned  pale.  One  woman 
fainted,  and  for  a  few  moments  the  room 
was  filled  with  uproar,  the  persons  in  the 
rear  striving  to  get  a  view,  while  those  in 
front  retreated  from  the  grinning  skull. 
When  order  was  restored,  the  head  was 
uken  frcMii  the  court,  and  on  an  objection 
the  whole  evidence  was  stricken  from  the 


,  records.  The  court  said  that  the  principle 
j  involved  was  unsettled  in  this  State,  and 
j  somewhat  resembled  the  evidence  on  which 
'  the  McPetk  Case  was  taken  to  the  Supreme 

Court." 

■     In  comparison  with  such  evidence,  ordi- 
nary evidence  assumes  something  of  the 
'  character  of  hearsay,  and  the  eyes  of  the 

jurors  constitute  the  best  channel  of  evi- 
;  dence.  It  is  true  that  the  eye  itself  may  be 
i  deceived.     It  is  often  cheated  by  avowed 

jugglery.  There  are  some  eyes  that  are  not 
I  good  witnesses,  as  those  that  are  short-  or  far- 

.sii;lni.r(i  or  color-blind.    The  same  is  true  of 

the  ear,  as  where  it  is  deceived  bv  veiUrtlo- 

quism,  or  when  it  is  insensible  to  music. 
I  When  Raleigh  ov^ooked  the  affray  from 

the  Tower  window,  he  was  surprised  by  the 
j  discrepancy  between  the  accounts  given  by 
;  other  spectators  ;  but  what  would  have  been 

the  result  if  only  hearsay  evidence  had  been 

accepted?  The  rule  laid  down  by  Shak- 
;  speare  for  love-cases,  and  the  non-observance 
j  of  which  pro\  ed  so  disastrous  in  the  case  of 

Henry  liii^hth  aud  his  "  Flanders  mare,"  is 

good  for  law-cases  :  — 

Let  cvtry  eye  negotiate  for  itself. 
And  trust  no  agent.'* 


SOME  MISSOURI     YARNS.  ' 

in. 

Bv  How.  WiLUAN  A.  Wood. 

OEVBRAL  of  Missouri's  brainiest  law-  I  until  he  had  argued  his  case,  when  he  closed 

^  ycrs,  to  get  rid  of  the  habit  brought  on  !  by  saying, — 

bv  the  conviviality  of  the  profession,  have  "  Gentlemen,  it  is  true  T  have  tal^en  the 
graduated  from  the  "  Keeley  Institute  for  '  Keeley  Cure.*  I  thank  God  tor  it,  and  1 
Inebriates"  at  Dwight,  111.  One  of  the  sincerely  hope  Dr,  Keeley  will  discover  a 
brightest  of  them,  a  few  days  since,  tried  a    cure  for  iyiugf  and  that  my  opponent  will 

ca.sc  against  a  pettifnj^pfcr  who,  after  mis-  '  have  the  good  sense  to  take  it." 
representing  the  facts  to  the  jury,  wound  up  ■ 

with  an  unkind  allusion  to  his  opponent's  |     Among  the  early  lawyers  of  Missouri  were 

bwiDg  taken  the  "  Keeley  cure.*'   The  ad-    Judge  James  C  ;  and  Gen.  John  C  , 

vocate  paid  no  attention  to  the  personality  '  brothers,  both  excellent  lawyers  and  splendid 
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advocates.  General  John,  when  occasion 
required,  closed  his  argument  to  the  jury 
bathed  in  tears  himself,  with  most  of  the  jury 
and  audience  weeping  too.  I 

One  day  he  and  Judge  James  were  trying 
a  case,  James  prosecuting  and  John  defend- 
ing.  James  made  bis  speech,  a  strong  one 
for  his  side  of  the  case,  and  ended  .with  tell- 
ing the  jur)',  — 

"Gentlemen,  my  brother  John  will  next 
address  you  on  the  other  side  of  the  case  \ 
and  I  want  to  caution  you,  he  will  cry  and 
try  to  make  you  cry.  He  does  it  in  all  his 
cases." 

General  John  then  spoke  to  the  jury,  mak- 
ing one  of  the  very  bc^t  of  his  pathetic  ap- 
peals, causing  jur>'  and  audience  to  forget 
James's  admonition  ;  and  as  tears  were  freely 
flowing.  John,  with  i^rcMt  drops  rolling  down 
his  cheeks,  ^aid  to  the  jury, — 

"  My  brother  Jim  told  you  I  would  cry ;  I 
am  crying ;  and,  gentlemen  of  the  jury,  if 
you  had  such  ad^— d  mean  brother  as  Jim, 
you  wnttld  cry  too." 

John's  clieut  was  acquitted. 

During  the  early  part  of  Judge  B  ^'s 

first  term  as  circuit  judge  in  North  Missouri 
he  was  one  dny  hearing  a  case  in  which  a 
nmu  named  Cobb  was  a  parly.  Some  of  the 
witnesses  called  him  "  Cobb "  and  others 
"  Cobbs."  The  judge  asked  the  client  which 

was  the  correct  name.    Old  Dr.  M  ,  who 

wns  verv  fat,  ntul  always  in  a  state  of  semi-  ' 
drunkenness,  lo.se  up  in  his  seat  and  said,  —  ' 
It 'sC-o-bb.  Judge." 

"  All  right.  Doctor,''  said  the  Judge ;  "  I 
am  obliged  to  you."  \ 

Aii'itlu-r  witness  gave  the  name  wrong; 
and  the  old  doctor  got  up  and  said,  "  Judge,  1 
it  s  C-o-bb."  , 

The  court  replied, "  I  understand.  Doctor  ;  I 
take  your  seat."  j 

As  a  drunken  man  will,  the  doctor  hocame  1 
offended  at  this,  and  shouted  at  the  court,  I 
I  tell  you  ii  s  C-o-bb,  Cobb  !  " 

*•  Mr.  SheriflF.'*  said  the  court,  '*  remove 
this  man  to  jail.'' 


A  deputy  started  out  with  the  doctor,  who, 
when  he  reached  the  door  of  the  court-room 
turned  and  yelled  back  to  the  judge, — 

"  It 's  a  d  d  shame  to  hav  e  i  t  ol  •  ourt 

that  can't  spell,  and  it's  a  d^  a  outrage 

when  a  friend  tries  to  learn  him.  to  go  and 
send  him  to  jail." 

The  court  Wdered  the  sheriff  to  take  him 
from  the  room  and  release  him. 

A  Ray  County  lawyer,  noted  for  getting 
warmed  up  and  "  bull'dozing,"  and  some- 
times abusing  courts,  especially  justices  of 
the  pence,  was  recently  trying  a  case  before 

a  Kansas  City  justice. 

The  court  made  a  ruling  displeasing  to  the 
attorney,  when  the  latter  jumped  to  his  feet 
and  began  to  abuse  the  justice.   The  court 

ordered  him  to  stop,  tellinij  him, — 

'*  Mr.  B  ,  I  allow  no  allotney  to  criti- 
cise or  talk  about  this  court  during  a  trial." 

B  was  nonplussed  for  a  moment  only 

and  resfxjnded,  — 

"  Well,  will  yotir  honor  allow  me  to  talk 
about  our  old  justice  over  at  Richmond.*  " 

"  Oh,  I  don't  care  what  you  say  about  him," 
answered  the  court. 

"  Well,  your  honor,*'  said  B  .  "  if  our 

old  justice  were  to  make  such  a  inline^  as 
your  honor  has  just  made,  we  would  tell  him 
he  was  a  d  d  fool." 

The  court's  anger  was  drowned  in  amuse- 
ment. 

In  the  early  days  of  interior  Missouri,  the 

late  Judge  E  cut  cord-wood,  cleared  up 

his  homestead  farm,  and  was  employed  upon 
one  side  of  nearly  every  case  that  came  up, 
being  for  some  years  the  only  lawyer  in  the 
county.  He  had  no  books  except  an  old 
leather-covered  Bible  and  an  old  volume  or 
two  of  history  similarly  bound,  but  had  read 
law  a  short  time  in  Kentucky  in  his  youth. 
He  was  very  sm  iH  and  in>iL,Miiricant  in  ap- 
pearance, but  became  beiore  his  death  a 
splendid  lawyer  and  an  honored  judge. 

A  young  attorney  from  the  East  settled  in 
the  little  cotmtry  town,  with  his  library  of 
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about  half-a-dozen  new  and  handsomely 
bound  law-books,  and  on  his  first  appearance 

in  a  case  he  bnni^^ht  most  of  his  library  to 
the  justice's  office  in  a  fine  beautifully  flow- 
ered cari>ei-bag,  popular  in  that  day.  E  

was  engaged  against  him,  and,  as  usual,  had 
not  a  book.  When  his  adversary  carefully 
drew  his  library  from  the  pretty  carpci-ba<^ 

and  laid  them  on  the  table,  E   looked 

astonished,  but  quickly  recovered  his  ready 
resources,  and  asked  the  justice  to  excuse 
him  for  a  few  moments.  He  hurried  to  bis 
homestead  half  a  mile  or  so  away,  and  put 
his  old  leather-bound  Hible  and  histories  into 
a  grain-sack  and  brought  them  to  court ; 
imitating  his  opponent  in  laying  them  before 
him  on  the  table.  The  evidence  was  intro- 
duced, and  the  Eastern  man,  being  for  the 
plaintiff,  made  his  opening  argument  and 

read  at  length  from  his  text-books.  E  

made  his  characteristic  speech  in  reply,  clos- 
ing reading  law  from  his  old  Bible  just 
the  reverse  of  that  read  by  his  opponent,  and 
took  his  scar,  putting  his  Bible  on  the  tabic. 
His  adversary  reached  over  and  picked  it  up, 
and  seeing  what  it  was,  eagerly  addressed 
the  justice, — 

■'  Voiir  honor,"  said  he,  "  tliis  man  is  a 
humbug  and  pettifogger.  W  hy,  sir,  this  is 
the  Bible  from  which  he  has  pretended  to 
lead  b'w.'* 

The  old  justice  looked  indignant,  and  in- 
terrupting the  young  attorney,  said,  — 

"  Set  down,  durn  ye  ;  what  better  law  can 
*c  git  than  the  Bible  ?  "  He  then  decided 
the  case  in  favor  of  the  defendant. 

A  case  was  being  tried  at  Carrollton.  Mis- 
souri, some  years  ago  before  Judge  D  

and  a  jury,  in  which  the  plaintiff,  a  young 
woman,  was  suing  a  city  to  recover  for  in- 
juries lecetved  by  reason  of  *a  defective  side* 
walk.  The  plaintiff  was  testifying  in  her 
own  behalf,  and  was  being  subjc' ted  to  a 
r'gid  cross-examination  by  defendant's  coun- 
sel who  asked  her  some  questions  tending  to 
«*flect  upon  her  character. 

An  Irishman  among  the  spectators  had 
35 


become  intensely  interested  in  the  trial,  and 
had  advanced  to  a  position  just  behind  the 

attorne\'  who  was  cross-examining  the  lady. 
The  Irishman,  unable  to  restrain  his  indigna- 
tion longer,  exclaimed  in  a  loud  voice  :  "  lie 
I  gob  !  you  *re  no  gintlemon,  sor,  to  spake  to  a 
leddy  loike  that." 

The  court  ordered  the  sheriff  to  take 
Pat  to  iai!,  but  sent  a  depntv  after  them 
to  tcii  liie  ottendcr  if  he  would  promise  to 
stay  out  of  the  court-room  he  would  not  be 
incarcerated.  Flat  made  the  promise,  but 
got  a  few  more  drinks  of  the  *'  cratur,"  and 
slipped  bark  into  the  court-room,  getting: 
near  the  attorney  again.  The  attorney  asked 
the  woman  a  particularly  compromising  ques- 
tion as  to  where  she  had  been  the  night  she 
received  the  injury.  Pat  fired  up  again,  and 
came  to  the  resi  tte  with.  — 

"  Ve  dirty  spalpeen,  the  head  of  yez  ought 
to  be  broke.** 

'  The  court  quickly  ordered  him  to  jail ;  and 

as  he  was  struggling  down  the  aisle  in  the 
;4rip  of  two  deputies,  he  defiantly  shouted, 
"  Be  jabers,  I 'm  williu'  to  go  to  jail  in  defince 
of  any  dacent  gurrl  in  Carroll  County." 

The  court  kept  him  locked  up  until  the 
trial  was  over. 

Congressman  "  Dick  "  Norton,  of  Missouri, 
who,  though  never  encroaching  upon  the 
peculiar  field  of  Congressman  John  Allen,  of 
Mississippi,  often  tells  a  good  story  in  an 
admirable  manner,  recently  related  to  us  the 
following :  In  the  early  times  of  Lincoln 
Coi\nty,  Missouri,  and  in  fhct  all  over  the 
State  almost  any  one  could  get  admitted  to 
the  bar.    Under  this  r^^mc  old  Uncle  "  Joe 

j  C  b  "  was  licensed  and  did  some  practice 

at  Troy,  the  county  town  which  was  famed 
for  its  brilliant  orators,  learned  and  pro- 
found lawyers.  **  Joe  "  defended  a  neighbor 
who  had  committetl  some  offence,  had  un- 
dertaken to  flee  from  justice,  but  bad  been 
caught  by  a  sort  of  mob  whose  threats  ex- 
torted a  confession  of  guilt  from  him.  "  Joe  " 
was  uneducated  and  eccentric,  but  he  was 
certainly  inspired  with  an  intuition  of  what 
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the  law  ought  to  be.  for  he  took  the  position 
that  this  tnvolttiitary  confession  ought  not  to 

be  admitted  in  evidence. 

The  court  overruled  his  objection,  and  the 
case  was  tried,  tlic  only  evidence  of  guilt 
elicited  being  the  defendant's  alleged  flight 
and  the  forced  confession.  Old  "  Joe  '*  re- 
fused to  give  up  his  position  ;  and  the  follow- 
ing is  a  sample  from  his  argument :  — 

"  Gentelum  of  the  Jewry  you  must  quit 
this  here  roan ;  that  ther'  conifession  ain't 
no  proof ;  they  runned  him,  an'  they  kotched 
him,  an'  he  was  skeered  an*  afeered,  an*  he 
m'tilgal  on  his  self." 

The  defendant  was  acquitted. 

Judge  Kellen  was  for  many  years  Police 
Judge  of  St.  Louis.  An  old  Irishwoman 
named  O'  was  often  before  him  in  con- 
sequence of  her  too  ^reat  fondness  for  "  a 
drap  of  the  cratiir." 

One  Monday  morning  she  was  called  up, 
and  the  clerk  read  the  charge :  — 

"  Mary  O*— .  found  drunk  in  the  street. " 
'  "  What  plea  do  you  want  to  enter,  Mary  ? " 
said  the  Judge. 

"Well,  yer  honer,"  said  Mary,  "  I  il  noi 
be  pl'adin'  at  all  to  that  charge,  it 's  too  gin- 
eral;  it  don't  say  what  strate." 

The  court  had  the  charge  amended  after 
inquiring  of  the  policeman  who  made  the 
arrest  what  street  he  had  found  Mary  on. 
and  good*humoredly  let  her  off  with  a  small 
fine  as  a  compliment  to  her  knowledge  of 
pleading,  acquired  by  her  long  experience 
in  his  court. 

Two  prominent  St.  I.miis  lawyers,  one  of 
them  a  grandson  of  a  former  justice  of  the 
.  United  States  Supreme  Court,  from  Vir> 
ginia,  were  recently  trying  a  case  before  a 
justice  of  the  peace.  During  the  trial  a 
question  was  raised,  and  the  attorney  for  the 
defendant  declared  the  law,  as  he  under- 
Stood  it. 


There  is  no  such  law,"  asserted  the  scion 
of  the  old  Virginia  family. 

"Well,  but  there  is,  and  it  was  so  laid 
down  by  the  Supreme  Court  of  the  I"^nited 
Slates  in  Smith  v.  Jones,"  said  he  for  the 
defendant. 

If  there  ever  was  such  a  decision,  the 
man  who  made  it  was  an  ass,"  said  bis 
opponent. 

"  I  cannot  help  that,"  said  the  other  ;  "  I 
can  produce  the  report  of  the  decision.*' 

The  court  took  a  recess  Ux  half  an  hour 
for  them  to  go  to  the  law  library  and  look 
the  matter  up.  At  the  end  of  the  time  they 
came  into  court,  and  the  justice  resumed  his 

seat,  when  Colonel  ,  the  Virginian,  arose 

and  delivered  the  following  remarks  : — 

•*  Your  honor,  I  wish  to  retract  my  remarks 
concerninsj  that  question  of  law.  There  is 
such  a  decision  of  the  United  States  Supreme 
Court,  and  the  opinion  was  written  by  my 
g  randfather.  I  am  satisfied  that  the  decision 
is  a  sound  one.** 

An  old-time  Missouri  judge  was  m  the 
habit  of  dissipating  a  little  while  on  the  cir- 
cuit. On  one  occasion  be  spent  the  evening 
with  an  old  constituent,  and  they  imbibed 
several  "  drams"  of  native  rye.  and  were  cor- 
rcsptmdingly  familiar  and  convivial.  The 
judge  came  up  sober  the  following  morning, 
and  opened  court  at  the  usual  hour.  His 
old  friend,  however,  was  not  so  fortunate, 
and  came  into  court,  which  was  in  session, 
very  much  intoxicated,  and  exclaimed  from 
near  the  door,  — 

Mornin*.  Jcdge,  I 'm  a  boss." 

The  juc^e  pretended  not  to  hear  him, 
when  he  again  called  out,  much  louder,  — 

"  Say,  J  edge,  I 'm  a  boss ;  donch'er  hear  ? 

The  judge  could  not  disregard  this,  and 
responded,  — 

"Mr.  Sheriff,  take  charge  of  that  'boss.' 
and  lock  him  up  in  a  stable  " 

The  old  fellow  was  marched  oti  to  jaii,  to 
become-  a  soberer  if  not  a  wiser  man. 
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By  Albert  D.  Mamss. 


"THOMAS  J.  FREEMAN  was  born  July 
19,   1827,  in  Gibson  County,  Tenn. 
He  was  of  English  descent.    He  was  not  a 
o)Bege-bred  man,  but  be  received  a  good 
academic  educatton.    He  took  Up  tbe  study 
of  law  at  Trenton,  the  county-seat  of  his 
native  county,  and  was  licensed  to  practise 
shortly  after  be  became  of  age.    He  remained 
at  Trenton  until  the  breaking  out  of  the  war. 
when  he  enlisted  in  the  Twenty- second  Ten- 
nessee Regiment    He  wa?s  elected  its  colonel. 
He  was  severely  wounded  at  the  battle  of 
Sbilob.  After  recovering  froui  liis  wound,  he 
was  attached  to  the  command  of  General  For- 
rest, and  served  under  him  for  the  remainder 
of  the  war.   After  the  surrender  he  removed 
to  Brownsville,  where  the  Supreme  Court 
then  sat  for  the  western  division  of  the 
Sta^.  He  took  high  'rank  as  a  lawyer,  and 
appeared  as  counsel  in  many  cases  of  impor- 
tance in  that  tribunal.    When  lie  offered  as 
a  candidate  for  Supreme  Judge  in  1S70,  he 
•as  readily  elected.    He  was  re-elected  in 
1S78,  after  a  close  contest.  He  was  defeated 
for  re-election  in  1886.    He  shortly  after- 
ward became  Dean  of  the  Law  Department 
of  the  University  of   Tennessee  at  Knox- 
vMle.   His  health  failing,  he  sought  rauch- 
"leeded  rest  at  the  home  of  his  son  in  Dallas, 
Te\ 's.    He  died  there  Sept.  f6,  iS^r. 

Judge  Freeman  had  f^iven  especial  atten- 
tion to  the  subject  of  pleadings,  both  at  law 
*od  in  equity ;  and  no  judge  ever  sat  on  the 
licnch  in  Tennessee  who  was  more  thoroughly 
versed  in  the  difficult  art  of  accurate  plead- 
'"JJ-  lie  was  a  diligent  student  of  ronsiitu- 
t'ons.  He  look  a  leadin«i,  part  ui  the  decision 
th«  questions  growing  out  of  the  new 
Hctions  of  the  Constitution  of  1870.  He 


was  for  a  strict  construction  of  its  provisions, 
and  exerci.scd  great  mtluence  in  carrying  the 
court  with  him  to  a  considerable  extent. 
His  extreme  ideas*  though,  were  not  fully 
adopted ;  but  he  never  failed  to  dissent  when 
a  position  was  taken  not  in  accf>rd  with  his 
views.  This  unbending  quality  caused  him 
to  frequciuly  dissent.  His  dissenting  opin- 
ions were  among  the  best  he  delivered.  He 
never  appeared  tu  such  advantage  as  when 
attacking  what  he  thought  an  error  of  his 
associates.  In  order  to  keep  the  error  from 
becoming  loo  firmly  fixed,  he  seemed  to 
deem  it  his  duty  to  oppose  it  with  all  the 
force  of  his  ability.  It  appeared  to  him  that 
a  fallacy  of  a  judj;o  should  be  more  thor- 
oughly refuted  than  that  of  a  lawyer,  and  so 
he  put  a  great  deal  of  care  and  labor  on  the 
preparation  of  his  dissents ;  and  it  must  be 
said  that  he  frequently  made  the  right  seem 
to  be  with  him  instead  of  with  the  majority. 

In  addition  to  his  arduous  labors  as  judge, 
Judge  Freeman  did  a  marvellous  amount  of 
general  reading.  He  bad  early  conceived  a 
passion  for  books  ;  and  reading  remained  his 
pastime,  and  as  he  sometimes  said,  "his, 
dissip.ation." 

William  Frierson  Cooper  was  born  in 
Franklin,  Tenn.,  March  11,  t82a  His 
ancestors  on  both  sides  were  Scotch-Iri.sh, 
being  of  a  culony  that  emicjratcd  in  the  early 
part  of  ihe  century  from  South  Carolina, 
and  settled  in  Maury  and  Williamson  Coun- 
ties. His  father  was  a  man  of  wealth.  The 
son  entered  Yale  College,  graduating  in  the 
class  of  1838,  when  but  little  past  the  age  of 
eighteen.  Among  his  many  distinguished 
classmates  was  Gen.  Francis  P.  Blair. 
After  his  graduation  he  'determined  on  the 
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practice  of  medicine  as  his  profession,  and 
began  its  study,  reading  for  two  years  and 
taking  a  course  of  lectures  at  the  University 
of  Pennsylvania.  Finding  the  bent  of  his 
inclination  away  from  that  vocation,  he  took 
up  the  study  of  faw  under  his  kinsman, 
Chancellor  S.  D.  Frierson.  He  was  admitted 
to  the  bar  in  1841,  at  the  age  of  twenty-one. 
He  practised  at  Columbia  for  four  years,  then 
removing  to  Nash- 
ville, where  he  con- 
tinued to  reside  until 
within  the  last  year. 
He  entered  at  once 
into  a  large  practice, 
from  which  he  has  ac- 
cumulated his  fortune. 
In  1852  he  and  Re- 
turn J.  Meigs  were 
appointed  as  commis- 
sioners to  codify  the 
laws  of  the  State,  their 
report  being  enacted 
as  the  Code  of  Tennes- 
see in  1858.  He  was 
an  unsuccessful  candi- 
date for  Attorney-Gen- 
eral in  1854,  being 
defeated  by  John  L. 
T.  Sneed.  In  1861 
he  was  elected  one  of 
the  Judges  of  the  Su- 
preme Court,  to  suc- 
ceed Judge  Caruthers. 
He    was    sworn  in 

the  early  part  of  December  ;  but  the  court 
transacted  no  business  because  of  the  near 
approach  of  the  Federal  forces.  Judge 
Cooper  was  a  Confederate  sympathizer,  but 
was  a  non-combatant.  He  went  to  Europe, 
and  was  in  England  during  the  war,  spend- 
ing a  large  part  of  his  time  about  the 
courts  of  London,  and  in  the  study  of  equity 
jurisprudence.  At  the  close  of  the  war 
Governor  Hrownlow  forbade  him  to  resume 
his  office,  though  his  term  had  not  expired. 
He  returned  to  the  practice  of  law  in  part- 
nership with  Judge  Robert  L.  Caruthers, 
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their  practice  being  very  lucrative  In  1872 
he  was  appointed  by  Governor  Brown  as 
Chancellor  at  Nashville,  being  shortly  after 
ward  elected  by  the  people  for  the  full  term 
He  served  until  1878,  when  he  was  elected 
Supreme  Judge.  Chancellor  Cooper  found 
the  docket  of  his  court  seemingly  hopelessly 
crowded.  The  years  following  the  war  were 
fruitful  of  litigation,  and  it  was  apparently 

beyond  the  capacity 
of  any  one  man  to 
clear  the  docket.  He 
adopted  new  rules  of 
procedure  that  expe- 
dited the  despatch  of 
business,  and  by  a  sea- 
son of  labor  almost 
unparalleled,  he  dis- 
posed of  the  accumu- 
lated cases.    Not  only 
did  he  dispose  of  this 
mass  of  business,  but 
he  delivered  elaborate 
written    opinions  in 
most  of  the  cases.  He 
published  these  opin- 
ions, covering  his  ser- 
vice of  Chancelloc  for 
six  years,  in  three  vol- 
umes known  as  "  Ten- 
nessee Chancery  Re- 
ports."   These  three 
volumes  are  richer  re- 
positories of  learning 
than   are  any  other 
were  from  a  judge 
whose  decree  was  not  final  ;  but  so  forti- 
fied were  they  by  argument  and  citation  of 
authority,  that  they  are  cited  with  as  much 
confidence  as  the  opinion  of  a  court  of  last 
report  would  be.     In   these  opinions  are 
to  be  found  evidences  of  the  diligence  with 
which  he  studied  the  English  reports  diir- 
mg  his  stay  in  London.    He  was  essen- 
tially a  student,  and  having  never  married, 
his  life  has  bi^n  one  devoted  to  study,  with 
absolutely  no  distractions.    Hut  the  press  01 
his  professional  duties  prevented  him  from 
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devoting  himself  wholly  to  the  study  of  the 
law  as  an  abstract  science  until  this  period 
of  enforced  leisure.  Those  years  were  of 
incalculable  benefit  to  him  in  fitting  him  for 
the  great  judicial  work  that  lay  before  him  ; 
and  his  candid  friends  must  say  that  Judge 
Cooper  will  be  known  to  posterity  as  Chan- 
cellor rather  than  as  Supreme  Judge.  As 
Chancellor,  he  was  not  trammelled  by  the 
views  of  associates. 
He  could  write  opin- 
ions in  only  such  cases 
as  he  chose.  The 
questions  before  him, 
silting  in  the  chief 
commercial  city  of  the 
State,  were  more  di- 
verse and  more  inter- 
esting than  the  cases 
allotted  him  as  Su- 
preme Judge.  And 
this  result  was  as  well 
contributed  to  largely 
by  the  fact  that  while 
as  Chancellor  at  home, 
he  had  his  magnifi- 
cent library,  access  to 
which  was  made  easy 
by  his  methodical  sys- 
tem of  inde.xing  and 
collating,  and  as  Su- 
preme Judge,  he  was 
moved  from  town  to 
town,  and  left  de- 
pendent    on  such 

books  as  he  was  able  to  carry  with  him. 

In  him  Tennessee  can  claim  the  greatest 
expounder  of  equity  doctrines  of  modern 
times.  As  a  judge,  he  loved  to  search  out 
precedent  and  to  strengthen  his  conclusions 
by  an  array  of  authorities  that  could  not  be 
met  or  overthrown.  He  had  well-defined 
trends  of  thought,  and  he  applied  the  prin- 
ciples he  believed  to  be  the  law  regardless  of 
the  harshness  of  the  rule  in  a  particular  case. 

In  addition  to  the  mass  of  decisions  that 
he  has  left  both  as  Chancellor  and  Supreme 
Judge,  the  State  and  profession  have  been 


vastly  benefited  by  the  other  results  of  his 
unremitting  toil.  Aside  from  the  well-nigh 
perfect  code  he  assisted  in  compiling,  he 
prepared  and  published  a  new  edition  of 
Tennessee  Reports,  covering  the  period  from 
the  organization  of  the  State  to  i860.  This 
work  was  rendered  necessary  by  the  scarcity 
of  the  earlier  reports;  but  Judge  Cooper 
availed  himself  of  the  opportunity  to  thor- 
oughly re-edit  the  re- 
ports, and  by  anno- 
tations and  cross- 
references  to  much 
increase  their  value 
to  the  practitioner. 
He  also  edited  an 
edition  of  Daniells's 
Chancery  Practice. 

He  was  defeated  for 
a  re-election  as  Su- 
preme Judge  in  1886 
by  a  narrow  margin, 
though  not  an  active 
candidate.  It  was  the 
hope  of  the  profession 
that  his  retirement  to 
private  life  would 
mean  that  a  great 
book  on  some  branch 
of  equity  law  would 
come  from  his  pen, 
and  many  flattering 
offers  have  been  made 
him  by  the  leading 
law-publishers  ;  but 
these  he  has  put  off,  as  he  says,  until  he 
should  be  thoroughly  rested.  But  after  a 
life  of  labor,  uninterrupted  for  forty-five 
years,  he  has  found  rest  so  grateful  that  six 
years  liave  gone  by  and  he  is  not  yet  rested. 
Some  months  ago  he  removed  from  Nashville, 
and  is  now  making  the  city  of  New  York  his 
home. 

Waller  C.  Caldwell  was  born  in  Obion 
County.  Tenn..  May  14.  1849.  He  was  but 
three  years  old  when  his  father  died.  By 
his  own  labor,  after  he  became  old  enough, 
Judge   Caldwell    supported    his  widowed 
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mother  and  educated  himself.  After  receiv- 
ing a  common-school  education,  he  entered 
the  academical  department  of  Cumberland 
University,  and  took  his  degree  in  1S71.  He 
graduated  from  the  law  department  in  1872. 
While  learning  the  lesson  of  law  from  Chan- 
cellor Green,  he  conned  the  lesson  of  love 
from  the  daughter.  He  was  married  on  Oct. 
22,  1874,  to  Miss  Ella  Green,  daughter  of 
Chancellor  Green,  and 
grand  -  daughter  of 
Judge  Nathan  Green. 
Judge  Caldwell  prac- 
tised at  Trenton.Tenn., 
until  18S3,  when  he 
was  appointed  a  mem- 
ber of  the  Commission 
of  Referees  for  the 
middle  division  of  the 
State.  He  continued 
to  serve  until  May, 
1886,  when  the  busi- 
ness before  it  was  dis- 
posed of.  He  be- 
came a  candidate  for 
Supreme  Judge,  and 
was  nominated  on  the 
first  ballot  by  the  con- 
vention, receiving  on 
the  call  of  the  roll  a 
larger  vote  than  was 
cast  for  any  other  can- 
didate. 

He  has  ser\'ed  most 
acceptably  as  a  judge, 

and  has  taken  high  rank.  He  has  an  im- 
mense capacity  for  labor,  and  is  the  master 
of  details,  being  gifted  with  an  unusually 
good  memory.  He  can  handle  a  compli- 
cated record  better  than  any  man  on  the 
bench.  His  opinions  are  always  carefully 
prepared,  and  are  never  handed  down  until 
perfectly  finished  in  every  part.  Judge 
Caldwell  has  the  unusual  faculty  of  exact 
statement.  The  doctrines  meant  to  be 
enunciated  are  accurately  given,  and  the 
position  taken  shown  ;  and  his  opinions  do 
not  have  to  be  continually  limited  and  ex- 
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plained.  There  arc  two  classes  of  questions 
in  which  he  is  particularly  proficient,  the  law 
of  common  carriers  and  that  of  ta.xation  ;  and 
many  of  his  best  opinions  bear  on  these. 

David  L.  .Snodgrass  was  born  at  Sparta, 
Tcnn.,  April  4,  1851.  He  was  the  son  of 
Thomas  Snodgrass,  a  lawyer  practising  at 
that  bar.  Having  received  an  academic 
education  in  the  schools  of  White  County, 

he  completed  his  edu- 
cation at  the  Univer- 
sity of  Tennessee  at 
Knoxville.     He  read 
law  under  the  tuition 
of  his  father,  and  was 
admitted  to  the  bar  in 
October,  1872.  He 
practised  his  profes- 
sion at  Sparta  for  ten 
years, appearing  in  the 
various  courts  of  that 
circuit.    He  was  the 
member  from  White 
and  Putnam  Counties 
of  the  Lower  1  louse  of 
the  General  Assembly 
of  1879.    He  was  as- 
signed  to  the  three 
most  important  com- 
mittees of  that  body, 
and  became  one  of  the 
leaders  of  his  faction 
during  that  exciting 
session.      The  final 
trouble  over  the  settle- 
ment of  the  State  debt  was  then  beginning. 
That  Legislature  passed  an  act  for  funding  the 
debt  at  50-4,  and  submitted  it  to  the  people 
for  ratification.  The  proposition  was  rejected 
at  the  election,  and  this  caused  the  trouble 
to  commence  anew.    Judge  Snodgrass  was 
a  delegate  to  the  Democratic  convention  in 
1880.     That  convention  having  adopted  a 
platform  on  the  debt  question  which  the 
"  Low  Tax "  delegates  did   not  think  in 
accord  with  the  views  of  a  majority  of  the 
party,  the  **  Low  Tax  "  delegates,  headed  by 
Judge  Snodgrass,  bolted  the  convention  and 
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nominated  a  complete  State  ticket. 
Sntxlgrass  took  an  active  part  in  the  heated 
canvass  following,  making  a  reputation  as  an 
effective  siump-speakcr.     In  18S2  he  took 
a  prominent  part  in  the  negotiations  that  led 
to  the  reconciliation  of  the  two  wings  of  the 
party,  and  the  adoption  of  a  platform  propos- 
ing a  settlement  of  the  State  debt  satisfac- 
I'actory  alike   to  the   people  and   to  the 
blind-holders  which 
was  finally  effected. 
During  that  year  he 
removed   to  Chatta- 
nooga, where  he  has 
since  resided.  In  1883 
he  was  made  a  mem- 
ber of  the  Commission 
of  Referees  for  West 
Tennessee.     By  the 
choiceof  theother  two 
members  of  the  Com- 
mission, he  presided 
over  its  sessions.  His 
two  years'  service  on 
that  tribunal  brought 
to  him  such  repu;ation 
as  a  judge  that  when  1 
he  offered  himself  as  a 
candidate  for  Supreme 
Judge  in  1886,  he  pro- 
cured the  vote  of  his 
own  county,   Hami!-  . 
ton,  over  J  udge  Cooke, 
also  a  candidate  from 
that  county  ;  and  he 

*as  nominated  on  the  second  ballot  after  a 
close  contest.  The  almost  solid  support 
given  him  by  the  lawyers  of  West  Tennessee 
did  much  to  turn  the  scale  in  his  favor. 

When  Judge  Snodgrass  entered  on  the 
<lischarge  of  his  duties  as  Supreme  Judge, 
he  was  barely  five  months  past  the  con- 
stitutional age  ('thirty-five),  being  the  only 
man  who  has  ever  reached  the  bench  at  that 
^Rc.  with  the  exception  of  Judge  Turley. 
I^hcre  had  been  bitter  opposition  to  his 
nomination  because  of  the  active  part  he 
taken  in  the  late  acrimonious  political 
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contests.  Ihe  delegates  from  upper  East 
Tennessee  had  contended  that  he  had  been 
a  resident  <»f  the  division  too  short  a  time  to 
entitle  him  to  be  put  on  the  ticket  as  the 
only  judge  from  Mast  Tennessee,  and  fought 
his  nomination  vigorously.  For  these  rea- 
sons there  was  some  dissatisfaction  with  his 
nomination.  But  the  first  term  at  which  he 
served  dissipated  entirely  this  dissatisfaction, 

and  made  some  of  his 
stoutest  oj)p<>nents  his 
warmest  "friends  and 
admirers. 

The  constitution  of 
Judge  Snodgrass  is 
such  that  it  fits  him  for 
an  unlimited  amount 
of  work.  He  is  a  man 
of  unusual  quickness 
of  apprehension,  his 
mind  acting  with  a 
rapidity  that  is  almost 
lightning-like.  This 
capacity  for  work, 
united  with  quickness 
of  apprehension,  cs])e- 
cially  qualified  him  to 
take  part  in  the  clean- 
ing up  of  the  crowded 
docket  of  the  court. 
These  qualities,  added 
to  a  retentive  memory, 
make  him  most  valu- 
able in  consultation, 
where  his  influence  is 
most  decided.  His  written  opinions  are 
ordinarily  not  elaborate,  but  they  evince  the 
thorough  grasp  that  his  mind  has  of  the 
case.  He  is  peculiarly  felicitous  in  phrasing 
them,  and  they  are  fine  examples  of  the  best 
judicial  writing.  His  vigorous  mentality, 
leads  him  to  often  dissent  from  the  opinion 
of  the  majority.  He  is  particularly  a  per- 
sistent  opponent  of  those  doctrines  that 
confer  special  privileges  or  rights  on  fa- 
vored classes.  One  of  his  best  opinions  is 
that  of  Case  v.  Joyce,  89  Tenn.  337,  denying 
the  right  of  homestead  in  land  held  in  corn- 
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mon ;  an  opinion  prepared  as  a  dissenting 
opinion,  but  which  won  over  one  of  the 
majority,  and  was  made  the  opinion  of  the 
court.  He  attacks  vigorously  the  doctrine 
that  a  creditor  is  to  be  treated  as  a  hos- 
tile enemy  who  is  robbing  his  unfortunate 
debtor.  The  writer  is  replying  to  the  posi- 
tion taken  in  Freeman  on  Co-tenancy,  where 
the  author  uses  the  illustration  that  a  tenant 
in  common  may  law- 
fully occupy  the  whole 
land,  building  his 
house  upon  it,  and 
planting  shrubs  and 
flowers  about  it.  Says 
Judge  Snodgrass  in 
his  opinion :  — 

"A  man  who  yields 
up  his  homestead  to  pay 
his  honest  debts  plants  a 
flower  in  his  rented  lawn 
that  will  bloom  while  he 
lives  as  a  token  of  honor, 
and  shcd«  a  fragrance 
above  his  grave  when  lie 
is  gone  that  will  endure 
forever.  It  will  be  a 
treasure  to  his  children 
and  his  children's  chil- 
dren ;  when  the  shrubs 
he  might  have  planted  in 
a  co-tenancy  which  he 
was  able  to  keep  only  by 
allowing  his  debts  to  re- 
main unpaid,  would  have 
decayed  by  lapse  of  time, 

and  been  blown  away  in  the  revilings  of  those  he 
defeated  or  defrauded  of  justice  by  refusing  to 
render  to  them  their  own." 

William  C  Folkes  was  born  at  Lynch- 
burg, Va.,  June  8,  1845.  He  was  of  English 
descent.  When  he  was  only  sixteen  years 
old,  and  yet  a  school-boy,  the  Civil  War 
broke  out.  He  at  once  enlisted  in  Moor- 
man's Battery,  enrolled  at  Lynchburg,  and 
took  part  in  the  first  battle  of  Manassas. 
He  was  severely  wounded  in  that  engage 
ment.    After  his  recovery,  he  rejoined  the 
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army.  He  lost  a  leg  in  the  bloody  charge 
at  .Malvern  Hill.  Notwithstanding  he  was 
thus  disabled,  he  continued  in  active  service 
until  the  close  of  the  war.  The  war  ended, 
he  again  took  up  his  collegiate  studies  at 
Chapel  Hill,  N.  C,  graduating  in  a  short 
while.  He  thereupon  entered  the  law  de- 
partment of  the  University  of  Virginia,  taking 
his  degree  in  1866    He  determined  to  seek 

a   newer  community 
as  a  location,  and  he 
emigrated    to  Mem- 
phis, Tenn.    The  bar 
of  that  city  had  drawn 
to  it  the  best  of  the 
talent  of  Tennessee, 
Mississippi,  and  Ar- 
kansas, and  was  un- 
doubtedly the  ablest 
in   the  South.  The 
young  Virginian  took 
good  rank,  and  soon 
commanded    a  large 
practice.   He  married 
Mary,   the  daughter 
of    Judge  Archibald 
Wright,  and  became  a 
member  of  the  firm 
of  Wt-ight  &  Koikes. 
He  continued  in  full 
practice  down  to  the 
year  1886.  The  Mem- 
phis  Bar  then  pre- 
sented his  name  as  a 
candidate  for  Supreme 
Judge.    He  was  a  man  of  fine  appearance 
and  great  courtliness  of  manner  ;  and  a  per- 
sonal canvass  of  the  State,  added  to  the  very 
earnest  support  of  the  Memphis  Bar,  resulted 
in  his  securing  more  than  two  thirds  of  the 
whole  vote  of  the  nominating  convention  on 
the  first  ballot,  over  several  most  worthy  and 
popular  opponents. 

None  of  his  colleagues  set  themselves  to 
the  heavy  task  before  them  with  greater 
energy  than  he.  His  loss  of  a  leg  made  his 
habits  of  life  sedentary  in  a  large  measure, 
and  work  literally  became  both  his  exercise 
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and  recreation.  There  is  now  no  living  evi- 
dence of  the  greater  part  of  the  work  he  and 
his  colleagues  did.  Nothing  now  shows  it 
except  the  hundreds  of  decrees  entered  at 
each  term.  But  outside  of  the  examination 
of  cases  to  be  decided  orally,  he  put  a  great 
deal  of  patient  study  on  the  writing  of  his 
opinions  in  cases  where  the  court  directed 
opinions  should  be  written  ;  and  each  of 
them  is  a  finished  lite- 
rar)'  production.  The 
strain  of  this  work 
proved  too  much  for 
him  ;  it  exhausted  his 
vitality.  He  yielded 
to  what  was  seemingly 
a  trifling  illness,  and 
died  rather  suddenly 
at  Memphis,  May  17, 
1 890.  There  has  rare- 
ly occurred  the  death 
of  any  public  man  in 
Tennessee  whose  tak- 
ing-off  was  the  occa- 
sion of  the  expression 
of  so  much  sorrow 
throughout  the  State. 

The  opinions  of 
Judge  Folkcs  have 
stood  well  the  test  of 
time.  It  so  happened 
that  it  fell  to  his  lot  to 
deliver  many  opinions 
on  the  law  of  corpora- 
lions  and  of  commer- 
cial paper.  —  two  branches  of  the  law  that 
are  among  the  most  important,  and  in  which 
the  fiercest  legal  battles  are  fought.  Judge 
Falkes  never  touched  one  of  these  questions 
but  that  he  illuminated  it ;  and  as  the  years 
have  passed  by,  and  lawyers  have  had  full 
opportunity  to  examine  his  Judicial  utter- 
ances closely,  the  greater  respect  his  opin- 
ions have  commanded.  They  are  smoothly 
expressed  in  the  best  of  English  :  following 
established  precedents  where  there  is  no 
conflict  of  authority,  but  seeking  only  the 
better  logic  and  sounder  reason  where  the 
36 
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adjudicated  cases  were  at  variance.  In  the 
stating  of  the  conflict,  the  opposing  authori- 
ties were  fully  enumerated :  but  mere  num- 
bers of  cases  availed  nothing  in  balancing  his 
mind.  It  is  safe  to  say  that  the  years  to 
come  will  only  add  to  the  high  regard  in 
which  the  opinions  of  Judge  Folkcs  are  now 
held. 

John  Summerfield  Wilkes  was  born  in 

Maury  County.  Tenn.. 
March  2,  1841.  His 
parents  were  of  Eng- 
lish extraction,  who 
had  removed  to  Ten- 
nessee from  V'irginia 
about  1 8 10.  He  was 
educated  at  Pleasant 
(irove  Academy,  in  his 
native  county,  an  in- 
stitution chartered  and 
founded  by  his  father 
and  then  famous  as  a 
training  -  school  for 
boys.  He  afterward 
entered  the  Wesleyan 
University  at  Flor- 
ence. Ala.  While  a 
student  at  that  uni- 
versity. May  16.  1 86 1, 
he  enlisted  as  a  pri- 
vate in  the  Third  Ten- 
nessee Regiment.  I  ie 
was  captured  at  Fort 
Donelson,  and  was 
in  prison  for  some 
months  at  Camp  Douglass.  On  his  ex- 
change he  was  made  a  captain  in  his  old 
regiment,  which  was  then  re-organized.  He 
was  afterward  made  purchasing  commis- 
sary for  Mississippi  and  Tennessee  ;  and 
though  it  was  out  of  the  line  of  his  duty,  he 
continued  to  take  part  in  all  the  engage- 
ments that  took  place.  On  his  return  from 
the  wa.-.  he  began  to  read  law  under  John 
C.  Brown  at  Pulaski,  and  was  licensed  in 
January.  1 866.  He  began  the  practice  at 
Pulaski  in  partnership  with  A.  J.  Abernathy. 
In  1871  he  was  appointed  Adjutant-Gen- 
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eral  of  the  State  by  Gov.  John  C.  Hrown ; 
and  he  continued  to  hold  that  office  until 
January.  1875.    While  in  that  office  he  re-ar- 
ranged the  State  archives,  which  were  in  j;reat 
confusion  because  of  their  removal  during 
the  war,  and  devised  a  method  of  regis-  ' 
tration  of  the  State  bonds  by  which  the 
complete  history  of  a  bond  could  be  shown 
at  a  glance.    He  had  charge  of  the  delicate 
and  important  task  of 
funding    the  whole 
State  debt  under  the 
.Act  of  1873.    On  the 
expiration  of  the  term 
ot   Governor  Hrown, 
he  and  Judge  Wilkes 
resumed  the  practice 
of  law  at  I'ulaski  as 
partners,  though  Gov-  ^ 
ernor  Brown  soon  re-  j 
moved  to  St.  Louis.  ^ 
In  1885  ex-Governor 
Brown  was  made  re- 
ceiver of  the  Texas 
Pacific  Railroad ;  and 
he   appointed  Judge 
Wilkes,  whose  admin- 
istrative abilities  were 
so  well  known  to  him, 
as  treasurer.    On  the 
re-organization  of  the 
company   two  years 
later,   Judge  Wilkes 
was  tendered  the  same 
position,  but  declined 

it.  He  returned  to  his  practice  at  Pulaski. 
He  continued  with  a  lucrative  practice,  down 
to  Jan.  16,  1893,  when  he  was  appointed  by 
Governor  Turney  to  the  vacancy  on  the 
Supreme  Bench  caused  by  his  acceptance  of 
the  office  of  Governor. 

Judge  Wilkes  has  been  entirely  devoted  to 
his  profession,  and  has  never  sought  office. 
He  has  been  the  leader  of  the  bar  in  his 
section  of  the  State.  He  possesses  all  the 
qualities  that  foreshadow  a  career  of  great 
usefulness  and  distinction  on  the  bench. 

William  K.  McAlister  was  born  in  Nash- 
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ville,  Tenn.,  July  4,  1850.    He  is  of  Scotch- 
Irish  descent.     His  family  is  among  the 
oldest  in  Davidson  County.  Judge  McAlister 
was  grailiiated  from  Bethany  College  in  1869. 
I  le  then  toi>k  the  law  course  in  the  University 
of  Nashville,  and  began  to  practise  at  Nash- 
ville.   In  1S74,  when  twenty-four  years  old, 
he  was  elected  city  attorney,  and  held  this 
office  until  1883.    In  1SS6  he  became  a  can- 
didate for  judge  of  the 
.  Seventh  Circuit,  and 
was  nominated  on  the 
first  ballot.     He  was 
'   elected    by    a  large 
•  '   majority.    During  his 
SIX  years'  service  on 
;  the  Circuit  Bench,  he 
won  for  himself  the 
name  of  the  best  nisi 
prius  judge  the  State 
has  ever  had.   On  the 
resignation  of  Chief- 
Justice    Lurton,  on 
April  I,  '93,  Governor 
Turney  appointed 
Judge   McAlister  to 
the  vacant  place  on 
the  bench. 

His  term  as  Su- 
preme Judge  is  just 
beginning,  but  his 
former  judicial  work 
shows  what  his  career 
on  the  Supreme  Bench 
will  be.  He  is  a  born 
judge,  and  a  man  of  extraordinarily  quick 
apprehension.  No  lawyer  ever  made  an 
argument  before  him  that  he  did  not  feel 
that  what  he  said  was  being  fully  understood. 
He  was  well  educated,  and  is  thoroughly 
cultured  in  every  way.  He  is  a  man  of 
dignified  presence,  and  his  very  appearance 
inspires  respect.  He  has  high  notions  of 
judicial  propriety.  He  is  absolutely  free 
from  any  extraneous  considerations  in  his 
judgment.s.  He  has  never  been  swer\ed 
the  breadth  of  a  hair  in  his  decisions  by 
friendship,   or   by   the  popularity  or  un- 
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popularity,  the  wealth  or  the  poverty,  of  a 
litigant. 

Any  history  of  the  Supreme  Court  of 
Tcnnes!>ee  would  be  inc(>in]i:ctc  without 
reference  to  the  results  achieved  by  the 
judges  who  have  sat  on  the  bench  since 
1?S6.  The  amount  of  work  they  have  done 
and  are  doii.L:  has  been  nppronched  by  no 
court  of  last  resort  in  the  United  States. 

The  tour  years'  interruption  of  the  court 
by  the  war  caused  a  large  accumulation  of 
business.  The  numberless  suits  growing 
t'Ut  of  the  war,  and  the  chanL^cd  rondiirons 
It  brought  about,  continued  to  swell  t!ic 
accumulation.  The  three  judges  sitting  in 
reconstruction  times  worked  faithfully  and 
conscientbtufyp  but  they  were  not  able  to 
keep  down  even  the  current  business.  In 
iSjO  six  judges  were  chosen,  and  thoy  s:it 
in  two  sections;  but  they  proved  unequal 
to  the  task.  Other  expedients  were  resorted 
to.  Arbitration  courts,  composed  of  men  of 
amisual  ability,  were  appointed.  In  1883 
Commissions  of  Referees  in  the  three  ^rand 
divisions  were  provided  for ;  but  stiil  it  re- 
quired sometimes  three  and  four  years  to 
have  an  appeal  beard.  The  condition  became 
intolerable  to  the  lawyers  of  the  State.  As 
the  general  election  of  1886  approached,  the 
dissatisfaction  increased.  The  cry  of  "a 
ckan  sweep"  rose.  Four  of  the  five 
judges  were  candidates  for  re-election. 
Three  of  the  four  were  beaten.  Jnt!<:^e 
Turney  alone  was  re-elected.  Judges  Cooper, 
Freeman,  and  Cooke  were  all  defeated.  Along 
with  them,  every  candidate  past  forty-five 
yesrs  of  age»  except  Judge  Turney,  was 


defeated.  Ilis  four  colleagues  were  aged, 
res  pectively,  forty-two,  forty-one,  thirty-seven, 
and  thirty-five. 

They  were  elected  iiiider  the  pledge  to 
clean  up  the  docket.  They  set  about  their 
work  intelligently.  They  adopted  a  strict 
set  of  rules  regarding  assignments  of  errors 
and  briefs.  They  were  fortunate  in  having 
Chief-Justice  Turnev  a<?  a  presiding  officer. 
They  increased  the  time  of  hearing  cases 
to  five  and  one-half  hours  a  day.  Then, 
aided  by  a  perfect  harmony  between  the 
judges,  the  individual  members  of  the  court 
began  months  and  years  n{  stistruiieiJ  work 
such  as  but  lew  men  have  been  subjected  to. 
Xo  man  or  set  of  men  ever  toiled  more  faith- 
fully than  did  these  judges.  They  disposed 
of  eighteen  hundred  and  twenty-two  cases 
during;  t)ieir  fif^t  venr,  and  cleared  the  arrears 
ot  the  tlockel  m  East  and  West  Tennessee. 
.Another  term  was  required  to  bring  up  the 
docket  in  Middle  Tennessee;  but  at  the 
December  Term,  1887,  every  case  then  on 
tlic  docket  tor  that  division  was  disposed  of 
During  that  year  a  total  ot  fourteen  hundred 
and  seventeen  cases  was  tried.  The  court 
continues  to  dispose  of  twelve  hundred  cases 
annually,  —  thrice  the  average  of  the  Su- 
preme Court.s  of  other  States 

Only  the  sell-sacrifice  of  these  men,  who 
have  borne  cheerfully  this  great  burden,  has 
made  good  the  constitutional  guaranty  found 
in  the  Bill  of  Rights:  — 

!  "That  all  courts  shall  be  open,  and  every  nian, 
for  an  injurv  done  him  in  his  lands,  goods,  [lerson. 
or  reputation,  sliall  have  remedy  by  due  course 
of  law,  and  right  and  justice  administered  without 
sale,  denial,  or  delay/' 
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LONDON  JLEQAL  LETTER. 


London,  Hay  lo^  1893. 
"\  1  rE  lawyers  hav  e  had  a  hdUday  to-day.  The 

'  •  ocrrision  of  tliis  wi  lcome  remission  from 
forensic  tuil  was.  the  opening  of  the  luiperiaJ 
TnstitQte  by  the  Qticen,  amidst  every  circumstance 
of  [>ageantry  and  popular  mterest.  It  is  seldom 
tluu  LijtKJon  life  is  enlivened  no^s-adrtys  with  a 
really  grand  Slate  function,  and  so  the  opening  of 
the  Ifistittite  with  every  royal  ceremony  was  sin- 
cerely welcomed  by  the  metropditan  community 
to  whom  such  festivities  are  ever  welcome.  When 
the  project  of  an  Imperial  Institute  waji  originally 
started  in  the  JubQee  year  of  1887,  it  encountered 
a  good  deal  of  adverse  criticism,  and  candid 
friends  are  even  yet  enquiring  the  purpose  of  its 
establishment.  One  of  our  best  evening  news- 
papers asserts  that  tiK  robust  faith  of  the  Agents- 
General  for  the  Colonies  and  of  some  of  the  most 
practical  authorities  upon  India  outweighs  all  the 
influences  of  "  philosophic  doubt,"  and  that  the 
rnstitute  will  be  useful  along  four  distinct  main 
lines:  (i)  The  "Commercial  Museum"  line; 
(2)  The  "  Information  Bureau  "  line  ;  (3)  The 
"  Social  "  line;  and  (4)  The  "  Popular  Educative  " 
line.  Co  the  Whole,  you  may  take  it  that  there  is 
now  a  general  consensus  of  public  opinion  in 
fawr  of  the  Institute,  and  its  future  utility  in 
many  iilrections  is  not  seriously  disputed.  At  the 
ceremony  of  to-day  the  judges  in  their  robes  were 
of  course  officially  present,  and  as  a  preliminary 
to  their  partirip.ition  in  the  pulilic  fe<=;tivitics,  they 
and  tiieir  wives  were  entertained  to  breakfast  at 
Sussex  Square  by  the  Lord  Chief-Justice  and 
Lady  Coleriilj;e.  Among  the  Royal  Honors  lie- 
stowetl  to  mark  the  occasion  has  l>cen  the 
appointinciil  of  tiic  Lord  Chancellor  Lord  Her- 
schell,  who  is  Chairman  of  the  Council  of  the 
Institute,  to  be  an  Kxtta  Knight  Grand  Cross  of 
the  Order  of  the  iiath. 

There  were  great  doings  at  the  Middle  Temple 
on  Grand  Night  this  term.  The  Prince  of  Waks. 


who  is  a  bencher,  came  to  dine ;  and  accordingly  a 

great  many  more  barrister-,  and  students  coveted 
seati  in  the  Hall  than  eouM  be  aeronnuMiI.tt'/il. 
Places  were  assigned  in  accordance  with  priority 
of  application.  The  event  of  the  evening  was  the 
speech  of  His  Royal  Highness,  who  gracefully 
alluded  to  his  son's  betrothal,  which  he  st.i'ed 
amidst  immense  applause  was  the  explanation  of 
his  absence  that  night,  for  the  Duke  of  York  had 
been  expected  to  accompany  his  lather.  At  some 
of  the  Inns  of  Court  after-dinner  speeches  are  not 
allowed,  such  frtvoUties  being  deemed  inconsistent 
with  (he  sober  character  of  the  sunoui^gs. 
Speeches  or  no  speeches^  however.  Grand  Night 
is  always  a  very  merry  ocrnsion.  the  flowing  bowl 
being  much  in  evidence ;  and  I  need  hardly  say  that 
Middle  Temple  Grand  Night  thb  term  was  even 
merrier  than  usual.  TherO  are  very  few  teetotalers 
at  the  bar  ;  a  few  there  may  be,  biit  they  avoid  the 
vinous  delights  of  a  bar-meiis ;  although  an  abstainer 
is  always  cordially  welcomed  at  the  table,  as  his 
absdnenoe  increases  the  potential  potations  of  his 
messmates. 

We  have  had  one  of  the  most  wonderful  spells 
of  fine  weather  in  town  expernnced  for  many 

years ;  the  result  has  been  to  prolong  the  spring 
visitation  whirls  country  friend-,  make  at  this  rea- 
son. The  Scotch  Courts  have  a  long  holiday  in 
spring;  and  few  are  the  judges  and  advocates  of 
the  North  who  have  not  been  seen  airing  them- 
selves in  tlie  jiark*,,  theatres,  and  other  fashionable 
resorts  tiuring  the  past  month. 

The  Nestor  of  the  County  Court  Bench,  Judge 
Bailey,  has  just  died  at  the  advanced  age  of  ninety ; 
he  h.-is  presided  in  the  Westnnnstcr  County  Court 
since  1849  ;  and  although  latterly  he  suffered  from 
dealness,  he  has  always  sustained  a  high  reputation 
for  ability  and  fairness.  'Die  Westminster  County 
Court  is  the  best  county  court  appointment  w 
England. 
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BY  IRVING  BROWNE. 


CURRENT  TOPICS. 

THfc  £;lmira  Reformatdry.  —  The  Seventeenth 
Year^Boole  of  this  well-known  institution  is  fall  of 

interest  to  those  who  are  engaged  in  trying  tO  find 
some  rational  and  effectual  way  of  dealing  with  yonng 
criminals.    It  is  too  late  to  sneer  at  the  work  here 
attempted  ;  it  has  justified  itself  by  its  good  results. 
It  is  better  to  begin  reformatory  efforts  with  the 
jomg  at  such  schools  than  with  the  hardened  in 
the  .State  prisons.    It  is  lictter  yet  to  hcgin  in  the 
free  Kindergarten  schools,  which  in  several  of  the 
1»)cer  dtles  have  obtained  such  encouraging  results. 
It  mny  he  thit  in  this  last  institution  is  to  be  found 
the  solution  of  dealing  with  the  so-called  criminal 
chases.   It  Is  easier  to  tame  the  cubthan  the  grown 
beast.    The  present  volume  is  printed  by  the  inmates 
of  the  school,  and  Is  a  very  creditable  piece  of  work. 
It  has  a  chapter  on  the  pb3rrical  training  department, 
illastrated  by  comparative  pictures  of  m.iny  of  the 
ionutes  before  and  after,  showing  the  beneficial 
cAct  of  the  sjrstem.  Another  vahuUe  feature  is  one 
hundred  portraits  of  inmates.     Snnu'  <if  tht^e  .tie 
my  comely  lads.    Most  of  them  however  apparently 
bdoag  to  the  so.called  *•  criminal  cbss."  These 
SR  accompanied  in  every  instance  by  a  short  biog- 
npby,  showing  the  results  of  heredity  and  training. 
We  wish  that  every  lawyer  and  editor  and  legislator 
wouW  read  and  ponder  the  following;  qiitstions,  given 
ia  diis  report,  as  to  the  causes  of  mental  and  moral 
deiseiieiacy :  "Alcoholism.— Who  allows  it  even 

Crnnts  it,  a  moral  support  by  licensing  the  s.ile  of 
intoxicating  beverages  ?  Horse-racing.  -  Who  sanc- 
tioos  it?  Who  favors  its  popularity  by  suffering  it 
to  be  advertised  daily  in  the  columns  of  the  press 
vtder  gay  and  alluring  colors  i  Gambling,  in  all 
fcnns.— Who  tolerates  and  often  connives  at  it ;  at 
any  rate,  fails  signally  to  eradicate  it  ?  Prostitution. 

—  Who  bears  with  it :  in  many  cases  legalizes  it  ? 
Ne«a|iqier  sensa^allsm  —Who  authorizes  and 

MiKtionsit?     Who  feeds  it?     Obscene  literature. 

—  ^\  ho  absolves  it  ?  Who  indulges  in  it  ?  Economic 
("IMS  and  inational  social  conditkMis.  —  Who  creates 
them  ?"  These  arc  serious  inquiries,  and  it  may  he 
*ell  ior  society  to  recall  the  parable  of  the  mote  and 
tke  bcain.  Another  interesting  feature  is  the  account 
^  *e  favorite  litentore  of  the  inmates.   It  appears 


from  this  that  the  lavorlte  English  author  is  Dickens, 
who  had  a  circulation  of  783  for  the  last  year ;  liuKver 
follows  next  with  526,  and  then  Kingsley  with  5i8(!): 
George  Eliot  has  436,  Hawthorne,  404,  Scott,  378. 
Poe  only  103,  and  I)e  Foe.  94  ;  Ignatius  Donnelly 
has  140  devotees,  and  Rider  Haggard,  557.  The 
disclosure  of  the  fovorite  books  has  some  surprises. 
"  Les  Mist5rables,"  "Looking  backward,"  "Oliver 
Twist,"  and  "  Adam  Bede  "  head  the  list  with  .104  ; 
then  comes  "The  Scarlet  Letter,"  with  T03;  then 
"  Ivanhoe,"  "  Tom  Brown's  Schooldays."  and  "  Rob- 
ert Elsmere,"  with  102 ;  then  the  "  Arabian  Nights,"^ 
with  lot ;  then  *'  Last  Days  of  Pompeii "  and 
"  Marjorie  Daw."  with  100.  Jane  Austen  has 
admirers,  and  Thackeray.  204.  Dunus  comes  next 
to  Dickens  with  6461,  and  Hugo  follows  with  459. 
It  is  encouraging  tO  find  that  "  Mr.  Barnes  of  New 
York  "  found  only  52  readers,  while  '*  Middlemarch  " 
bad  the  same,  and  the  *'  Marble  Fann  "  had  38.  By 
their  books  ye  shall  know  tbem. 


The  Equink  I'au.apox.  Sm  li  N  the  nnmc,  as. 
probably  most  of  our  readers  are  aware,  of  a  wonder- 
ful exhibition  of  trained  horses.  Whether  the  horse 
is  a  SStgacious  or  a  stupid  .inimnl  in  the  Opinion  of 
mankind  seems  to  be  doubtful,  for  on  the  one  hand 
we  frequently  hear  the  allusion  to  "horse  sense." 

and  on  the  other,  we  frerjuently  hear  of  a  man  who 
is  "  as  ignorant  as  a  horse."  liut  this  exhibition  will 
incline  the  beholder's  opinion  in  favor  of  the  former 
estimate.  A  representation  of  a  court-scene  by  these 
animals  gives  rise  to  the  present  comment.  The 
lawyers,  the  prisoner,  the  witness,  the  sheriff,  and 
the  jurv  were  all  horses  :  but  strange  to  sajT,  the 
judge  was  a  jackass  !  and  very  funny  indeed  he 
looked.  Now.  why  was  the  judge  singled  out  for 
this  uncompIiment.Try  embodiment  ?  If  it  had  taken 
place  in  the  bahamas,  undoubtedly  the  chief-ju.siice 
would  have  had  the  horse-tamer  up  for  contempt. 

(See  re]iort  in  present  \ntcs  of  Cases.)  We  must 
say  however  that  we  have  never  seen  quite  so  great 
an  ass  on  the  bench  in  courts  of  men,  and  certainly 

not  one  who  looked  so  wise.  I?ut  we  desire  to  call 
the  gentlemanly  tamer  s  attention  to  one  inaccuracy. 
The  prisoner  was  brought  to  the  dock  in  chains,  and 
wore  them  all  through  the  trial;  and  when  the  jury 
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brouj^ht  in  a  verdict  of  iioi  guilty  (as  per  plac.ucl). 
tlip  sheriff  w  ilkt  <i  v.yi  to  him.  aiui  loosed  his  bonds. 
Xow  this  IS  wrong,  although  effective.  I'risoners  are 
never  subjected  to  bonds  when  on  trial,  unless  they 

are  violent,  or  rescue  or  csnpf  is  thrf.itL-ncci  N'l  rie 
of  these  conditions  existed  in  ti)e  instance  iu  ques- 
tion. Mr.  Belteropbon,  or  whatever  his  n.ime  may 
be,  should  have  t!ic  honc!«i  renT^vcfi  whrti  ttic  i. ninr- 
tunate  but  innocent  deiendani  is  placed  in  the  dock, 
if  iie  wishes  to  have  his  show  beyond  legal  criticism. 
We  n?i<;ervefl  thnt  thrrc  were  hut  <i\  jurv-hnrses; 
but  we  make  no  point  of  that,  as  the  pri.soncr  did  not 
complain  of  it.  It  did  not  appear  what  the  chaijfe 
waSt  — pcobably  horse  stealing.  We  wonder  what 
horses  think  of  men  anyway  !  I'erhaps  Landseer 
and  Rosa  Bonbear  eootd  tell ;  and  Swift  has  essayed 
to  tell,  in  bis  savage  satiiv  of  the  Houyhnhnma. 


IxsoMNtA.  —  A  medicn!  pentleman  of  Chicago 
some  years  ago  published  a  little  t>ook  entitled  The 
Insomnia  of  Shakespeare,*'  in  which  be  essayed  to 
prnvc.  from  the  flramntist''?  nwn  worlcs,  that  he  was 
in  the  habit  oi  lying  awake  o'  nights.  The  e»say  wa« 
a  transparent  and  very  clever  }est;  but  greatly  to  his- 
deligbt  it  was  taken  for  serious  by  many  readers  and 
reviewers,  and  treated  by  them  with  slight  respect. 
Probably  most  Uwyers  have  been  at  some  time 
victims  of  this  vexatious  inability  to  slec  i)  A  friend 
of  ours  once  satirically  remarked  that  he  knew  aoth- 
inc  about  this,  but  he  did  know  that  bwyera  are  In  the 
habit  of  lying  awake  in  the  daytime  At  one  period 
we  suffered  from  tlie  former  —  never  from  the  latter 
—  habit,  and  in  one  of  these  attacks  we  tried  to  kill 
th«  tedious  hours  V-y  \vntii<  sitme  verses,  uliich  we 
turned  up  the  other  day  in  some  researches.  We 
give  them  below.  Our  readers  will  appreciate  our 
self-denial  in  printing;  them  m  tliis  i!c[),»rtmci]t  rather 
than  in  turning  them  over  to  the  Editor,  who  gladly 
gives  us  between  five  and  fifty  dollars  for  any  poem 
we  can  bring  ourselves  to  write  for  him. 


Night  Noiibs. 

.SOMI   !  m-t  -  i'..-  t':ii'  liU'U      *' stilly,*.— 

An  utterance  supremely  silly, 
For  any  one  who  lies  awake 

C;in  swear  ih.it  nightly  noises  $hakc 

The  iictvc*  far  more  than  thusc  by  day. 

In  >pile  of  all  that  ]>oeis  uy. 

And  there  'ft  a  great  variety^ 

Not  due  to  inebriety, 

N     t  >  ■niaj'ination's  jiower. 

I'lit      ilif  silence  of  tlu-  liout. 

I  ii.iMing  us  lo  clearly  hear  'cm, 

\v\A  having  heard  we  learn  to  fear  'em. 

The  wind  singa  through  the  light.strctched  wires 

Liice  moan  uf  ghoitly  unpaid  choirs : 


The  wcdge-ilcfying  windows  rattle 

Like  crash  of  musketry  in  battle; 

A  doaor's  dog  while  >%t  \  t«  dark 

Deals  forth  hi*  tonic  whine  and  b.irk; 

.'\  rooster  talis  his  hens  to  sup.  — 

'T  is  but  a  ruse  to  get  them  up  ; 

A  nightmare  stabled  by  a  neighbor 

Stamjis  loud  a.s  if  at  treadmill  labor  j 

The  noisome  cats  upon  the  wall, 

Like  babca  in  need  of  catnip,  aquali ; 

The  furniture  all  creaks  and  snaps 

Like  volleys  of  percussion  caps; 

My  secretary  makes  report 

Like  monster  cannon  in  a  fort  , 

The  picture-frames  all  surt  and  crack 

As  if  their  foints  were  on  the  rack. 

1  hear  a  l;';i:f;;.ir  on  tiit  st.iir--.  — 

He    couing  for  my  choicest  wares ; 

Hte  spirits  will  not  be  elated 

When  he  finds  out  my  silver 's  plated; 

On  his  sin-blasted  pate  I 'd  breathe  a 

Choice  blt-sisiiin  if  he  *d  give  me  ether. 

The  water  in  the  bath.room  drops, 

And  I  must  count  it  till  it  stops. 

( 'r  f'l'ickiriL;  (:,mr.i;;<-        with  iaw  set. 

Creep  in  and  tighteii  upUie  faucet. 

A  mouse  is  nibbling  in  the  closet 

Where  I  my  maanicripu  deposit : 

III  hare  revenge  both  ante  and  quick,  — 

Mv  pi.ictrv  will  ni:ikL'  liiin  >iLk 

The  clock  strikes  one,  but  I  can't  guess 
Whether  it  V  one  or  half  hour  less. 
And  sij  with  eyes  wide  open  lie 
Till  thirty  minutes  saunter  by, 
And  then  the  clock  strikes  one  once  more 
but  then  my  torment  is  not  o'er. 
For  ponibly  this  meant  half-psst. 
So  I  nuist  w.iuli  iii'.ti'  at 
It  strikes  unc  >>irukc  again,  and  now 
I  ought  to  sleep,  but  still  somehow, 
To  certify  it  struck  one  Ihrioe 
I  wake  until  it  strikes  one  twioe ; 
It 's  -.ufL-Is-  two,  —  1  (.imit  the  chimes. 
Sit  up  in  bed,  and  write  these  rhvmcs 


Stage  Law.  —  We  have  not  seen  the  play  ot 
"Giles  Corey.  Yeoman:'*  but  if  it  is  correctly  de- 
scribed in  >(niie  of  the  news]ta|)crs.  it  n'.,ilM> 
havoc  of  legal  notions.  It  is  said  that  the  hero  was 
•'condemned  to  be  pressed  to  death.*'  Giles  Corey, 
it  will  be  remembcrti!.  wa-;  tin*  Salem  man  accused 
of  witchcraft,  who,  because  lie  would  not  plead  to 
the  charge,  was  pressed  to  death.  He  was  not  con- 
demned to  be  pressed  to  death.  He  was  not  con- 
demned to  death  at  all,  but  met  Ids  death  because  he 
resisted  the  efforts  of  the  public  authorities  to  squeeie 
a  plea  out  of  him.  The  lasv  was  not  so  inhum.in. 
even  in  these  cruel  times,  as  to  condemn  a  malefactor 
lo  death  by  such  a  barbarous  process.  The  witches, 
being  accused,  were  gently  and  tenderly  choked  to 
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death, —a  process  mocb  h-ss  Im^erinji;  and  tcdiuuH. 

The  pres'iin:;  process  w:is  simply  .1  (lL-vi._t;,  ,is  Pat 
said  the  prcss-gann  was,  ••  to  torce  a  ni.m  to  turn 
volunieer."  The  only  proct  ss  in  modcni  times  sim- 
itar to  pressing  the  confinemen'.  in  priM  U  for 
months  without  bringing  to  tri  il,  in  t;u  a[  j  arcnl 
liope,  in  the  abtence  of  criminating  evideiuc  nt  so 
demoralizing  the  accuscii  tli;it  he  will  cnnfess  what 
be  is  oot  guilty  of,  -  as  for  example  in  tiie  case  of 
Lisie  Borden.  If  the  playwright  is  guilty  of  tiiis 
error,  it  shoulf?  he  rorrected.  Mr.  Corey  liiefl  l.^y 
preying,  because  of  his  obstinacy.  It  was  entirely 
nimeceisary.  All  he  had  to  do  was  to  say  guilty,  or 
not  guilty;  and  in  cither  case  he  would  ha»e  been 
huounely  and  picturesquely  hanged. 


*•  Grass  Widow.** — A  Hvely  discussion  concerning 

the  meaning  of  this  phrase  has  s.  run^  up  in  the 
columns  of  "The  Nation."  Imagination  has  thrre 
run  riot  in  regard  to  ft.  Until  now  we  had  not  .sus- 
pected that  there  was  any  doubt  .ibmit  it.— that  it  is 
a  vulgarisation  of  "grace  widow,"  or  one  called  a 
widow  by  way  of  grace  or  poKteness,  —  a  woman 
deserted  by  her  husband,  or  living  apart  from  him. 
This  is  the  definition  and  the  derivation  given  by  tlie 
Century  Dictionary  and  in  Brewer's  Dictionary  of 
Phrase  and  Fable,  and  in  liartlett's  Dictionary  of 
AnMricanisma,  although  by  Brewer's  is  suggested 
the  notkm  that  In  CaKfbrnia,  in  the  days  of  the  early 
gold  mania,  a  miner  would  put  his  f.iniily  to  board 
while  he  went  di^gin^,  and  hence  it  was  called 
"putting  his  wife  to  grass,"  as  if  she  were  a  horSC. 
One  derivation  in  "  The  Nation  '*  is  still  more  gro- 
tesque, and  must  not  be  dwelt  upon  "  in  the  presence 
«f  Mis.  Boffin.'*  Widow  bewitched  "  is  said  by 
these  authorities  to  be  synonymous;  but  we  have 
heard  that  phrase  applied  to  a  reguUr  widow  of  a 
Kvtly  temperament. 


The  AwARCHtsTs*  Case.  —  An  account  of  the 

Celebrated  tri.il  of  the  .Anarchists  (or  rrnirder  of  the 
poiicemen  in  Chicago  is  given  in  *'  The  Century  "  for 
April,  by  Judge  Gary,  who  presided  at  the  trial.  It 
IS  1  valii:thle  coritrihtition.  "The  N'.itirm  "  s.ivs  of 
•I.  ••  It  is  perhaps  unfortunate  that  Judge  Gary  docs 
sot  unfold  more  lucidly  the  cumulative  and  narrow' 
'Hi;  trend  of  the  facts  fixing  speri.il  r(  s]ioiisi!.ilit\  i^n 
tbe  defendants,  instead  of  dwelling  on  the  general 
KapoBsibility  of  *  the  whole  body  of  conspirators  *  to 
such  an  extent  as  to  imply  that  Jurh^e  (I.it  x  li.>lds 
llui  all  the  Anarchists  were  equally  responsible 
•wier  the  hiw.  independently  of  any  question  of  their 
'Icirree  of  nearness  to  the  particular  crime  rh.ar-^eci." 
Juuge  Gary  does  not  hold  that  "all  the  Anarchists 
•we  equally  responsible  merely  by  reason  of  their 
palitical  sentiments  and  without  regard  to  their  acts 


of  act!  ve  conspiracy  agai  n  st  publ  i  c  order ;  and  be  does. 

in  our  judgment,  tlisi  !  ise  the  fart-,  fixin.:  "special 
rcsiKinsibility  "  on  t;ic  accused,  sufhcieuiiy  lu  indicate 
I  that  he  does  not  hold  the  doCtrine  imputed  to  him  by 
'  "  The  Nation  '     .\t  all  t  vents,  we  arc  glad  he  did  not 
1  try  to  depict  iucli  a  singular  thing  as  a  "cumulative 
and  narrowing  trend."    \\  c  do  not  deny  that  a  thing 
may  he  heaped  up  and  at  the  same  time  narrowed, 
but  it  must  get  thin  in  ilie  process.    After  all,  the 
best  account  of  this  famous  trial  ever  given  is  in 
ti  e  Mi  inini.      Judge  Magruder  on  the  appeal  in 
I  ihc  Supreme  Court 


More  Novel  Law.  —  Let  no  one  suppose  that 

we  have  read  ".Miss  .Vobody  of  Nowhere,"  by  the 
author  of  ".Mr.  tiarnes  of  New  York."  A  lawyer, 
whom  we  suspect  of  brain-softening,  who  confessed 

to  havinr;  resularlv  perused  that  "effusion,"  called 
our  attention  to  a  remarkable  way,  disclosed  therein, 
of  getting  affidavits  in  legal  proceedings  from  Eng- 
land in  a  Inirrv  ,  namely,  havin'.,'  thein  cable<:.  This 
is  worse  than  administering  oaths  to  attidavits  by 
telephone,  a  query  in  regard  to  the  legality  of  which 
recently  w.is  rai.sed  in  tlie  ■  Mic  higan  Law  Journal  " 
Hut  the  author  of  such  literature  as  this  is  safe  in 
presuming  to  any  extent  on  the  credulity  of  his 
readers  even  on  the  violent  assumption  that  he 
himself  knows  any  better. 


AuATcuR  Theatricals.  —  Wc  recently  made 
from  this  chair  a  contrite  confession  of  having  once 

written  a  jilay  for  amaleur  actors.  To  sliow  the 
lasting  evil  effects  of  a  wrong  step  in  early  life,  we 
now  have  to  add  that  the  play  in  question  has  just 
been  acted  in  Albany  by  the  young  I.ulies  of  the 
Albany  Academy.  The  male  parts  were  assumed  by 
the  young  ladies,  and  no  men  were  admitted  to  the 
performance.  It  is  said  l  y  those  privileLjetl  to  see  it 
to  hai'e  been  a  notably  good  performance.  But  it  is 
sad  to  be  obliged  to  ret^trd  such  an  infraction  of  the 

statute  which  prohibits  wcnun  from  iiiasqufniding  in 
masculine  apparel.  Of  course  tiie  public  authorities 
could  not  have  broken  up  the  performance,  for  the 
police  could  not  have  been  admitieii.  Hut  (hegitis 
should  not  be  encouraged  in  this  sort  of  thing,  how 
much  soever  they  may  ]>ant  for  histrionic  fome. 


I     Unmarried  Ladies.  —  Our  beloved  disdple,  K. 

\*ashon  Iv  ,;ei  s.  dist  1  iiirst  d  of  tate  in  this  magazine 
I  in  a  very  entertaining  manner  concerning  this  numer- 
I  ous  and  deserving  class.   His  speaking  of  Serjeant 
iiu7-tu/.'s  "chops  and  toir.ato  sam  e  "  reniiud-s  us  thai 
an  English  antiquary  has  recently  broached  the  plau- 

islMe  theory  that  "tomato-sauce  "  some  rele%'ancy  bore, 
because  at  the  time  when  Dickens  wrote  tomatoes 
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wer«  usually  known  as  ••  love-ap|)les."  Tliis  explains 
a  very  dark  mystery.  Mr.  Ko^ers  talis  into  em>r  in 
saying  that  none  of  the  judges  in  N  ew  York  are  over 
sixty  years  of  ajje.  Probably  nn'st  <>{  ilicm  are  above 
that  age,  and  they  can  keep  on  judging  until  tliey  are 
seventy. 


NOTES  OF  CASES. 

The  March  number  of  "Green  Haj; "  lias  been 
scanned  by  one  of  the  obscure  family  referred  lo  m 
its  columns,  and  space  is  asked  for  some  comment 

on  "  Notes  of  Cases." 

It  I'resident  Polk  "  cannot  possibly  l)e  rememlwred 
for  anything  he  did,'*  and  if  his  family  are  so 
"obscure,"  why  i.s  the  val'nhle  space  af  "Green 
"  given  to  these  people,  whilst  there  are  so  many 
in  the  i»-esent  justly  famous,  and  so  many  whose 
history  would  render  its  columns  enterta'niiii;. 

Periodicals  that  are  finding  fault  with  the  I'olks  for 
removing  the  President's  body  should  reflect  that 
they  are  disturbing  his  spirit  by  their  unkini!  criti- 
cisms of  himself  and  bis  administration.  The  truth 
IS,  the  '*o1d«nne  Whigs**  have  never  forgiven  James 
K.  I'olk  for  defeating  Henry  C  f.n 

As  to  the  ''obscurity  of  these  people,"  their  great- 
grandfather signed  the  Declaration  of  Independence. 
One  nf  tin  tn  was  Minister  to  Naples,  ami  M.ijnr  fiv 
brevet  in  the  Mexican  War.  Among  them  a  .Major- 
Genera]  and  a  Colond  in  the  Confederate  service,  an 
ex-judge  of  chancery,  and  a  poet  of  marked  merit. 
Thi»  talented  young  man  came  into  the  world  with 
the  tocsin  of  war  sounding  about  his  infant  ears, 
while  he  was  l  eini;  rocked  in  the  cradle  of  luxury;  but 
his  young  manhood  has  been  trammelled  with  poverty 
and  infirmity  of  body,  or  he  would  be  at  the  fdnoade 
of  fame.  As  it  is,  be  is  not  unknown  as  a  brilliant 
lawyer. 

Many  of  the  women  of  this  family  are  shining  lights 
in  a  circle  that  .seeks  i(s  crown  nf  fame  in  the  here-  ■ 
after.    Two  of  them  have  enlisted  in  the  great  cause  1 
for  which  George  T.  Angell  is  battling.*  —  one,  Presi-  ( 
ifciit  of  a  N'.itinnal  Gnldcn  Cliain  r.aiu!  nf  Mercy;  and 
the  other,  founder  of  an  Orphans'  Home.  The 
"American  Law  Review"  "will  not  print  their 
inmcs  ;  "  but  tlie  foregoing  mentk>n  will  point  them  i 
out,  each  and  every  one.  j 

With  regard  to  die  setting  aside  the  will.  Judge  | 
Catron  of  tlie  United  States  Supreme  Court  informed 
Mrs.  Polk,  soon  after  the  President's  death,  that  the  i 
will  could  not  stand  a  legal  test,  and  for  forty-four  ' 
\  ears  it  has  been  known  that  the  .Sl.ite  of  Tennessee  i 
could  not  execute  the  trust.    After  the  will  was 

'  Prevention  of  cruelty  to  animals.  —  Ed. 


broken,  the  family  ^>aited  a  year  for  the  convening  of 

tlir  I.!  L;i>latnrc-.  hopirii;  tliat  the  State  would  '.varcliasc 
tiie  propt  tty  lor  a  fiiuch-needed  Governor's  mansion. 
This  woulc":  du  away  with  the  necessity  of  removing 
the  s.acred  dust.  The  Stare  was  not  ui  a  financial 
condition  lo  buy.  'J'he  family  then  petitioned  it  lo 
allow  removal  to  the  Capitol  grounds,  which  would 
l>e  a  permanent  resting-place  and  under  the  eye  of 
the  Stale  aj>  it  were.  This  was  readily  granted.  The 
family  bears  the  expense,  and  the  Governor  will  select 
the  spf't  and  have  the  removal  done  with  fitting 
ceremony.  JusTlTlA. 

5*  '93- 

We  gladly  give  place  to  the  foregoing  comments, 
although  they  would  have  been  more  properly  ad- 
dressed to  our  brethren  of  the  "American  Law 
keview  "  It  is  needless  to  say  th.it  they  are  written 
by  a  lady,—  their  delightful  want  of  logic  shows  that- 
It  gives  iu  real  joy  to  learn  that  the  great-grandfather 
who  signet!  the  l)i  r!ar.ita<n  cf  Ini!ejK  iu]eri<.e  is  still 
living,  as  of  course  he  must  be  to  be  one  ot  "  these 
obscure  persons."  And  it  gives  us  peculiar  pleasure 
to  learn  th.at  one  of  them  is  a  hrilliaut  lawyer,  and 
still  more  that  another  is  a  poet.  Reverence  is  due 
to  poets.   That  accounts  for  our  own  self-esteem! 

fiur  LTt  ntle  rorrcrtnr  is  correct,  proliablv,  as  tn  the 
animus  of  our  part  of  this  offence.  We  ivcre  an  •■  old- 
line  Whig,*'  and  we  never  shall  forget  our  chagrin  at 
the  defeat  of  Harry  of  the  West, — wc  being  nine 
years  old  at  the  time.  On  the  whole,  it  seems  that 
our  offence  consists  eaetusively  in  quoting  from  the 
"  American  Liw  Review."  which  we  presumed  to  be 
well  informed  on  the  subject ;  and  we  commend  our 
correspondent*s  protest  to  the  attention  of  the  candid, 
althouL;!i  comVutive  editors  of  that  periodical.  .And 
so  wc  pray  pardon  of  the  Signer,  the  minister,  the 
soldlen,  the  judge,  the  lawyer^  and  above  all,  the 
Poet!— Ed. 


Wkstmixster  Ahuky  in  Court. —  We  ncvtr 
dreamed  of  seeing  the  old  Abbey  in  court,  but  here 
it  is,  and  not  in  Westminster  Hall  at  that!  In 
Saunr'f  rs  r  Neil.  Cnin  t  of  .Appeal.  68  L.  T.  Kep. 
183,  the  plaintiff  registered  as  a  design  for  the 
handles  of  spoons  a  particolar  view  of  Westminster 

Abbey  taken  frinn  a  iiln'tograph;  and  the  dcfeni'.;:)! 
having  commenced  to  sell  spoons  with  a  design  on 
the  handles  which  was  substantially  the  same,  it  was 
held  that  the  words  "new  or  nti'^inal  design  nc't 
previously  published  in  the  United  Kingdom  "  in  the 
statute  do  not  require  novelty  in  the  idea  of  the 
design  itself.  Iiut  novelty  in  the  wav  in  whitli  the  ci 
sign  is  applied  to  some  article  of  manufacture  ;  that 
this  desipi  being  novel  in  its  application  to  the 
spoons,  its  novelty  was  not  destroyed  by  its  having 
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been  taken  from  a  source  common  to  maukind,  and 
an  .ictioii  for  infrinj^emcnt  was  sui^taioedL  Cave^  }., 
in  the  first  instance  had  observed  :  — 

"  tt  IS  (jutte  clear,  of  course,  that  if  one  man  registered 
Si.  I'aulS,  it  would  not  l>c  .1  piracy  by  another  to  produce 
\Vf>tmin4tcr  Abbey,  because  the  two  things,  when  they 
cooie  to  be  examined,  are  inirin«ically  distinct.  The  eye 
HTft  these  two  things  are  not  the  same ;  and.  consequently, 
[he  one  is  not  a  iiir.icv  of  the  'ithrr.  So  .t^aiii,  it  one  man 
ukes  a  paniculdf  vitw  ut  \Vs.*tii»instcr  Abbey,  ami  piii^ii 
on  the  top  of  a  spoon  by  way  of  ornamentation,  anybody 
i»  perfectly  at  liberty  to  Uke  a  different  view.  He  may 
uke  a  different  view,  which  is  not  the  same;  but  be  mtist 
sot,  it  secraa  to  me,  gp  ant  take  the  same  identical  view.* 

On  the  poiat  of  novelty,  Bowen,  J.,  laid :  — 

''The  novelty  may  consist  in  the  application  to  the 
article  of  manufactore  of  «  drawing  or  design  which  is 
taken  from  a  source  to  which  alt  the  world  may  resort. 

Otherwise  i;  uouM  be  imposs-ibte  to  t.ikt-  .my  natural  or 
artistic  object  and  to  reduce  it  into  a  licsign  applicable  to 
sa  article  ef  mannfacttire,  without  al^ u  h.^ving  this  con- 
seq  jcr.re  following,  that  you  could  not  do  it  at  all,  in  the 
fir?t  place,  unless  you  were  to  alter  the  design  so  as  not 
to  represent  ckactly  the  original  ;  othcrwiNc,  there  would 
kc  no  novelty  in  it  because,  it  would  be  said,  the  thing 
which  was  taken  was  not  new.   You  could  not  take  a  tree 
,1  h;  j'ut  i;  nil  .\  *]>oon,  unles?  you  drew  the  tree  in  -nme 
shape  m  w  hich  a  tiee  never  grew  ;  nor  an  elephant,  unless 
you  drew  it  and  carved  it  of  a  kind  wltich  had  never  been 
leen.  An  lUustiation,  it  seems  to  me,  that  may  be  taken 
ahoei  this,  is  what  we  all  know  as  the  ApoetieB*  spoons. 
The  fipurc'>  f'i  the  Apostles  arc  figures  which  h.ivc  hrcn 
embodied  in  sacred  art  for  centuries,  and  there  is  nothing 
aew  m  tsdcing  tlie  figures  of  the  Apostles ;  bat  tlie  novelty 
of  applying  the  figures  of  the  Apostles  to  spoons  was  in 
contriving  to  design  the  Apostles*  figures  so  that  they 
should  be  applicable  to  that  [lartictilar  buljject-inatier. 
How  does  a  public  building  dificr  from  that?    In  no 
sense, it  seems  to  me;  and  the  photograph  of  a  public 
builii'tiR  (Iocs  not  differ     The  answer  to  the  whole  rase 
of  the  appelant  i!>  thai  it  is  not  the  natural  object  which  is 
the  design ;  that  it  is  not  the  photograph  which  is  the 
design    The  novelty  of  tbfr  design  consists  in  so  con- 
trning  the  copy  or  imitation  of  the  figure,  wUch  itself 
may  be  common  to  the  world,  in  such  a  manner  as  to 
retidcr  it  applicable  to  an  article  of  manufacture ;  and  I 
tbmk  the  learned  jodg^  in  the  court  below  was  quite 
nght.** 


CtnmitPT  OF  Court.  —  An  amusing  case  is  Jtg 

Moselcy,  in  the  Privy  Council.  68  L.  T.  Rep.  N.  s 
(05.  In  May.  189::,  the  Chief-Justice  of  the  Bahama 
Ishnds,  West  Indies,  addressed  two  letters  to  a  news- 
paper putdished  at  N.issnu,  the  chief  town  of  the 
colony,  called  the  "Nas&au  Guardian,'' on  questions 
^>Actiait  ihe  health  of  the  town.  These  letters  were 
published  in  that  paper.  Suh^iequently  .1  letter  signed 
"Colonist,"  containing  criticisms  ot  the  conduct  oi 
^  Chlef-Jiistte^  ma  published  in  that  paper.  This 
37 


letter  contained  the  following,  among  other  satirical 
allusions :  — 

■-cap  ii  :lic  annals  ot  the  bench  of  every  country,  of 
ever)  age,  and  1  defy  creation  to  produce  a  more  noble, 
more  self  .denying,  and  more  virtuous  exhibition  <>/ a  ten- 
I  dcr  conscience  than  was  afforded  by  our  Chief- ju.tticc  in 
I  reiiising  to  acce])t  a  gift  of  pinc-ap]>lcs!  Some  cynnc  has 
said,  "Kveiy  man  ha*  his  price,'  h  is  assuring  to  ih-s 
coiuniunity  to  know  that  the  '  Fount  of  Justice '  in  this 
colony  IS  aliovethe  price  of  even  onedoaen  pine-apples 
Mr.  V.'s  noble  word-*  of  stornfu!  re:u;rriation  should  be 
graven  in  letters  of  go^  upon  the  waiis  of  every  niaj::*. 
terial  office  in  this  colony:  then,  and  not  till  then,  will 
sweet  potatoes,  pige^  peas.  etc..  cease  tn  exert  their  bane- 
ful influence  on  the  administration  of  justice  in  this  colony 
Tnt  -'iMiild  \\>:  tit  sLlt'isii  and  ■  online  the  influence  of  such 
virtue  to  the  limited  area  of  this  colony  ?  No.  .Mr  Editor. 
I  and  others  cherish  the  hope  that  this  beautifid  incident 
will  become  historical,  and  the  whole  world  be  benefited 
bvthis  last  and  greatest  proof  of  the  purity  of  English  jus 

ticc.     Difficult  as  it  is.  Mi,  ^    b.is  master^  il  till-  I'loljlcm 

of  being  great  in  little  things.  When  a  l)oy  I  remember 
reading  of  Judge  Gaseoygne  and  Prince  Hal   I  can  but 

h<:>i>e  tlu'  little  bov^  of  the  fntuK  Will  read  of  the  noble 

Conduct  of  uui  Judge  V." 

This  appears  to  refer  to  a  statement  made  by  the 
Chief-Justice  from  the  bench  on  the  26th  April,  |89», 
in  the  following  tenns :  — 

"  A  few  dav  ago  one  of  the  men  in  whose  favor  I  had 
given  judgmenc  in  the  case  from  Eleuthera.  wrote  to  me 
offering  a  present  of  pine-apples.  .VUbou^h  this  w.,s  after 
the  ju<lgment  was  given,  it  was  a  very  wrong  thing  to  do. 
It  seems  possibly  a  trivial  matter, bat  I  view  it  differently. 
It  must  not  lie  forgotten  th.it  I  have  by  my  conduct  to 
sustain  the  rectitude  of  various  re.<*ident  justices,  neces- 
sarily brought  into  dose  conuct  with  the  people.  It  is 
wrong  to  accept  any  present  whatever  from  any  one  who 
IS,  or  who  has  recently  been,  or  who  to  known  as  likely  to 
be,asuiior  in  thecourt.  It  is  needless  to  say  that  I  refused 
these  pine-apples." 

The  Chief-Justice  by  letter  requested  .Mr.  Alfred 
E.  Moseley.  the  editor  of  the  " Nassau  Guardian" 
(being  also  the  proprietor  and  publisher),  to  aUend 
at  his  (the  Chief  Justice's)  chambers  00  that  day. 
Mr.  Moseley  attended,  in  accordance  with  the 
request,  when  the  Chief-Justice  required  him  to  ^dvc 
up  the  name  of  the  writer  of  the  letter  signed 
"  Colonist,"  and  to  hand  over  the  manuscript  thereof 
before  four  o'clock  on  that  day,  under  peril  of  eom 
minal  Mr.  Moseley  in  the  afternoon  wrote  to  the 
Chief-Justice,  declining  to  give  up  the  name  of  the 
author,  or  the  manuscript  of  the  letter  referretl  to 
Subsequenilv  the  Chief-Justice  pronounced  judg- 
ment, sentencing  .Mr.  Moseley  to  be  kept  in  prison 
during  the  Chief  Justice's  pleasure  for  contempt  of 
court  .-inc!  f»f  h  s  official  position,  in  publishing  the 
1  letter,  and  also  to  p.iy  a  fine  of  ^^40  to  the  court,  and 
I  to  be  imprisoned,  tn  addition  to  the  other  imprison- 
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ment,  until  «uch  fine  shoald  be  paid.   For  tlie  refusal 

to  discover  the  name  of  tlie  writer  of  the  letter,  Mr. 
Moseley  wait  sentenced  to  pay  a  further  Ane  of  ^25, 
or  to  be  imprisoned  nntil  the  said  fine  should  be  paid. 

Mr.  Moseley  was  also  adjudged  to  pay  the  cost  of 

the  proceedings.  Mr.  Moseley  was  thereupon  con- 
veyed to  prison.  This  sentence  was  set  aside  by  the 
Governor,  and  the  Privy  Council  curtly  pronounced 

that  the  Chief-justice  was  wrong,  and  the  Governor 
was  right.    Truly  a  case  of  a  pinc-apple  of  discord ! 


'•  AcTCAL  Occupancy."  —  In  a  recent  case  in  tiie 
New  York  Supreme  Court,  People  f  Campbell  (to 
appear  in  Hun's  reports),  it  was  held  that  the  estab- 
lishment of  a  hunting  camp  or  lodge  in  the  North 
Woods  by  the  building  of  a  log  house  or  hut.  to  be 
used  from  time  to  time  Upon  hnntinj;  and  fishing 
trips,  with  oo  Other  improvement  or  use  of  (he  land, 
by  a  person  living  elsewhere  with  his  family,  and 
with  no  claim  or  title  to  or  inti  rr^^t  in  the  land  upon 
which  the  camp  or  hunting-lodge  is  established  or  | 
built,  does  not  con.stitute  an  "actual  occupancy"  . 
within  the  meaning  of  the  statute  requiring  service 
of  notice  of  a  tax  sale;  and  that  the  use  of  an  island  | 
an  acre  in  extent,  in  a  lake  in  the  North  Woods,  as 
a  haotiog-camp,  without  any  use  of  the  mainlanil, 
except  to  roam  over  it  in  pursuit  of  game,  does  not 
constitute  an  actual  occupancy  of  a  whole  tract  on 
the  mainland  of  man^  thoniaod  acres.  The  court 
observed :  — 

"  Upon  an  isl.ind  .t^ mi  .n,.  acre  in  extent. situated  in  a 
lake  bordering  upon  or  included  in  the  tract  of  land  so 
mM  for  taxes,  thie  island  being  a  part  of  such  tract  the 
said  Dunninj{  erected  a  log  liuilding  thirteen  feet  wide 
and  twenty-six  feet  in  depth,  the  sides  five  or  six  feet  in 
height,  the  middle  of  the  buildint;  being  about  ten  feet  in 
height,  the  roof  covered  with  bark.  Inside,  the  building 
was  divided  into  two  rooms  b)'  a  partition :  the  front 
\sa-  tliirtcen  by  fourteen  feet,  no  tliwr  tu  it,  and  ir<ri)  is  a 
wii<,i!.>,licil ;  the  second  room  llurtccn  by  twelve,  with 
a  board  floor  .md  a  window  in  the  rear.  It  contained 
a  huntcr'.-s  hid,  three  or  four  (:arnp-stnola.a  Stove  with  pipe  1 
going  through  the  roof;  a  frying-pan.  two  or  three  kettles.  I 
watcr-pail,  tea-pot,  knives  and  forks,  cups  and  saucers. 
The  i^laud  w.is  uncultivated,  the  land  unincloscd.  and  with 
no  improvements  upon  it.  except  the  Inp  buiKling  I  h.ive 
described.  .About  six  miles  distant  from  this  island  in 
another  township  Dunning  resided  with  his  family  ;  having 
there  a  dwelling-hnuse  and  outbuildings,  .md  abfnit  an 
acre  of  cultivated  ground.  I  tunning  is  a  hunter  and  guide, 
and  visited  the  log-house  on  the  island  from  time  to  time, 
using  it  .-IS  .1  haiitff.L:  ,111(1  In-  i;;.iii,.')ndtakingparties 
there  on  hunting  and  tishing  excursion;*. 


"It  is  a  custom  among  the  guides  and  hunters  in  tint 

vicinity  to  have  camps  in  different  localities  fur  their  use 
in  hunting  and  fishing,  having  a  permanent  residence  else- 
where. Dunning  docs  nut  clann  to  own  the  land  in  ques- 
tion or  aay  pan  of  it.  No  notice  oi  «ale  or  to  redeem  wu 
ever  served  upon  Dunning  or  any  of  his  farafly.  I  do  not 
think  U  w.i-  iK-i.css.iry  to  s(  r\c-  ii>'tii:c      m  iiim.  .  .  , 

"It  appears  that  it  >»  the  custom  of  the  guides  and 
banters  of  the  North  Woods  to  erect  or  esabltsh 

caHcfi  cimps  in  various  localities  to  be  used  bv  them  m 
their  liuiUai^  and  fishing  excursions;  a  stitgic  iiuntci 
might  have  several,  located  far  apart  in  different  patents 
or  townships,  and  it  is  hardly  conceivable  that  the  occa- 
sional and  temporary  use  of  these  lodges  or  camps  consti- 
tutes an  actu.i!  occupancy  within  the  meaning  of  the 
statute,  in  the  absence  of  any  claim  of  title  to  the  land 
upon  which  the  lodge  or  camp  is  located.  The  statute 
seems  to  have  contemplated  an  actual  residence  or  dwell 
ing-houae,  it  might  be  without  claim  of  title,  merely  the 
possession  of  .i  s  ju.iiter,  but  still  il-e  cst.itvlsl. r.u  i  t  01 
a  household ;  it  reads :  '  Such  notice  may  be  served  per 
lonally,  or  by  leaving  the  same  at  the  dwelling-honae  of 
thr  ncrnpant  with  any  personof  suitable  age  and  diacredon 
tielonging  tu  his  family.' 

"  This  evidently  contemplatcsadwelling-house  ujwn  the 
land  to  be  sold,  upon  the  pUce  claimed  to  be  occupied ; 
it  does  not  eotitemplate  a  service  at  the  dwelling-house  of 
:\  |HTs(in  in  Xr/w  \'<>iV  Citv  who  Ii.in  lui'It  .i  I ii; i i;ing-canip 
in  llic  Ntiiili  \Vi>uti>  which  he  u.sts  iruiu  iimc  Ui  time  I'lr 
hunting  and  tishing.  Dunning  had  his  dwelling,  his  familv 
and  place  of  act  ual  residence  six  miles  away.  U  ndoubtedly 
a  person  may  have  a  residence  in  one  place,  and  alw 
occu;'\  I.1111!  in  another,  as  in  Stiw.irt  '  rr\sli  r  .J' 
N.  V.  378,  where  the  land  was  used  fur  the  storage  uf  Imu 
ber  by  a  person  who  lived  elsewhere :  or,  as  in  Leiand  v. 
ISt  rirv  tr.  ;  Hf!1.  2^-,  where  a  portiim  r.f  the  land  was  cul- 
ts, .ittd,  svitac  oi  It  used  for  pastutc,  ;u<d  wood  chopj)ed 
and  removed  from  it  by  a  person  who  lived  at  a  disuncc 
therefrom ;  but  1  do  think  that  the  csublisbing  of  a  hunt- 
ing camp,  the  building  of  a  log-house  to  be  used  fr«n 
time  to  time  upon  huttting  ami  fi<l;ing  trips,  with  no  other 
improvement  or  use  of  the  lAiid,  t)y  a  person  living  cIh- 
where  with  his  family,  with  no  claim  Ol  title  to  or  interest 
in  the  land  upon  which  the  camp  or  hunting-lod^c  is 
established  or  built,  constitutes  an  actuid  occupancv  within 
the  mt-aninj;  of  the  statute.  Itnt  conceding  that  the  fJUs 
recited  coustitute  an  actual  occupancy  by  Dunning.  K 
would  only  be  an  occupancy  of  the  island  ;  it  is  separable 
from  fHr  mninland,  an<i  was  ni>t  used  by  him  in  conjunc- 
tion with  It  in  such  a  manner  as  to  niake  him  an  oiciipant 
of  the  whole  tract.  The  use  of  an  island,  an  acre  in  extent, 
as  a  bunting<amp,  without  any  use  of  the  maiidand.  except 
to  roam  over  it  in  pursuit  of  game,  does  not,  la  mv  minA 
lonstitute  an  actual  occnp.incy  of  the  whole  tiact  'tl 
14,000  acres.  Thompson  7\  Uurhans,  61  N.  V-  5.2 ;  Same 
V,  Same,  79  id.  93." 

The  two  other  judges  concurred. 
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CooununicfttiOQ*  in  regard  to  the  contents  of  the  Mai^azine  should  be  addrc^!>ed  to  the  Editor, 
Horace  W.  Fulueh,  15^  Beacon  Street,  boston,  Mass. 


7S/  E<it(or  will  be  ^lad  to  receive  tontrtbntions  of 
articles  of  moderati  length  upoH  subjects  of 
interest  to  the  profession;  aisfi  amytbirtj^  nt  the 
^•ajf  of  legal  antiquities  or  eurmittes,  jacetia, 
AHtci&tei^  tU, 

THE  ORBBN  BAO. 

AN  Alabama  subscriber  is  responsible  for  the 
*^   following :  ^ 

fdStor  oftkt  **  Qneit  Bag  ** : 

Dear  Sir,'^Ao  Miusing  incident  occurred  a 
short  while  ago.  which  may  be  of  intere<!t  to  yotir 
readers.  A  member  of  our  bar  was  defemlin-  a 
party  for  Ihf  value  of  a  sui  t  of  clothes.  1 1  seems  the 
defence  waf  iryinp:  to  reduce  the  amount  of  the  claim 
by  proving  thai  the  suit  was  ,i  pour  fit.  in  liis  arj^u 
meat  the  modern  Nestor  turned  to  the  cmnt.  and 
dramatically  exclaimed:  If  your  honor  please,  the 
pant*  were  too  long,  the  vest  too  small,  and  the  coat 
did»*t  battOD.   Why,  your  honor,  it's  the  dearest 

case  of  W»  eat  Jit  you  ever  snw." 

^  ours  truly. 


The  following  comes  from  a  Liiicolii»  Nebraska, 
flibficriber :  — 

Editor  of  the  "  Green  Bag  "  : 

De,\h  Sik. —Reading:  of  the  "horse  tr.ide  "  as 
described  by  a  New  ^  ork  pleader  in  the  April  "  Green 
Bag"  reminds  nie  of  a  specimen  of  Nebrasica  plead- 
ing. Thr  |ilt-adcr  w.is  explaining;  the  relntionships 
of  a  large  fa:nily,  and  ai'ier  giving  to  one  of  the  chil- 
dren three  parents,  was  not  altogether  satisfied  with 
his  achifvenicnl,  1>ut  .ipoliit^r/'ed  to  the  court  for  not 
Jiving  him  a  lourlh.  1  he  pleading  in  que.stion  reads : 
"  And  the  plaintiffs  further  say  that  the  defendant 
S  \V. ;!,r  <;riM  of  said  H.  B..  as  also  of  said  I..  B.  and 
J  b.,  and  that  the  piainiifT  J.  B.  Sr.  is  not  the  father 
«/m/  ef  aaM  dtftndetnU^ 

truly  yours, 


National  Museum  of  Paris,  labelled  "  Sentence  on 
a  hog,  executed  by  justice,  in  the  copyhold  of  Clar- 

tnont-.Avin,  and  Rtranglcil  upon  a  giblwt  at  that 
place."  It  is  sealed  with  retl  wax,  kci>t  under  a 
glass  case,  bears  date  June  14,  1494,  and  reads  as 
follows:  **.  .  .  We,  the  jtiry,  in  detestation  and 
horror  of  this  crime,  and  in  order  to  make  nii  i  xain 
pie,  and  to  satisfy  justice,  have  declared,  judged, 
sentenced,  pronounced,  and  appointed  that  the  said 
hog,  now  detained  in  the  abbey  as  a  prisoner, 
shnll.  by  the  cxcrtitinncr,  be  hung  and  strangled  on 
a  gibbet  near  the  gallows  which  is  within  the  juris- 
diction of  the  monks  whose  names  are  hereto  ap- 
pended, near  the  copyhold  of  Avin.  Inwitnessof 
which  wc  have  sealed  this  present  with  our  seals." 
1-  ullowing  the  above  are  the  signatures  of  the  jurors 
and  the  prefect  of  the  Department  de  I'Aisne. 


LEGAL  ANTIQUITIES. 

Ovt  of  the  most  remarkable  legal  pipers  on 
fit  in  the  archives  of  the  world  is  now  in  the 


FACETI^. 

SoMF  years  apo,  in  one  of  the  counties  of  Kast 
Tennessee,  the  following  amusing  incident  oc- 
curred: Judge  Scott,  who  heM  court  for  several 
counties,  and  who  rode  the  circuit  on  horseback, 
had  occasion  to  place  a  note  in  the  liands  of  an 
officer  for  collection.  The  note  was  signed  by  a 
man  living  far  away  in  one  of  the  rural  districts. 
The  next  time  Ju<!^  Scott  held  cotirt  in  this  par- 
ticular section  he  inquircfl  of  the  officer  as  to 
whether  or  not  the  note  had  been  collected.  The 
1  oflicer  said  that  he  had  obtained  judgment  on  the 
j  note  before  S<^uire  McOacken,  but  that  Scjuire 
I  McCmcken  had  afterwards  issued  an  injunction 
forbidding  the  collection  of  it.  "  .\od  lierc  is 
Squire  McCradcen  now,"  continued  the  officer. 
The  judge  turned  to  a  very  wise-looking  man  who 
was  standing  by,  and  said,  "  Squire,  why  did  you 
do  that?"  "Well,"  replied  the  Squire,  "after  I 
gin  judgment  on  the  note,  I  found  out  you  charged 
him  too  much  for  the  things,  and  I  finril  it.  By 
G — .  I  gin  f»t<)gmcnt  on  my  law  jurisdiction,  and  1 
jincd  it  on  my  equity  jurisdiction." 
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Vert  recently  an  eminent  cotinael  enlightened 

the  Supreme  Court  of  N'urth  Carnlin.i  with  the 
following  Scriptural  quotatron  :  "  Iliis  law.  your 
honorb,  is  so  plain  tiiai  a  waylaring  iiian,  though 
fool*  may  read  it  a^ranning." 


It  was  at  the  same  court,  bat  at  another,  tenn, 
dut  counsel  made  the  foUoiriiig  quotation  :  "  (>en- 
tiemen  of  the  jurv-.  in  the  Imijnnfre  of  the  trr^pired 
poet,  'Who  steals  my  pocket-book  steals  my  trasli, 
but  he  who  robs  me  of  my  caiak-ter  takes  all  I 
have  got.*  *' 

The  tariff  question  has  crept  into  the  North 
Carolina  courts.  A  recent  case  there  is  catcUined 
**  Klarried  women  —  free  traders." 


In  Illinois  there  is  an  old  law  on  the  statute- 
book-;  ttj  the  effect  that  in  criminal  casts  the  jury 
is  "  judge  ot  the  law  as  well  as  the  iact&"  i  hough 
not  often  quoted,  once  in  a  while  a  lawyer  with  a 
desperate  case  makes  use  of  it.  In  this  case  the 
judge  instructed  the  jury  tlial  it  was  to  jtidge  of 
Uic  law  a.s  well  as  the  facts,  but  added  that  it  was 
not  to  judge  of  the  law  unless  tt  was  fully  satisfied 
that  it  knew  more  law  than  the  judge- 

An  oiitr:ii;e<nis  veniict  was  brought  in,  contrary 
to  all  instructions  of  the  court,  who  felt  called 
upon  to  rebuke  the  jury.   At  last  one  old  former 

arose.  — 

"  Jeilge,"  said  he,  "  were  n't  we  to  jedge  the 
law  as  well  as  the  facts?'' 

"Certainly,"  was  the  response;  "but  I  told 
you  not  to  judge  the  law  unless  you  were  clearly 
satisfied  that  you  knew  the  law  better  than  I  did." 

"  Well,  Jcdgc,"'  answered  the  farmer,  as  he 
shifted  his  quid,  "we  considered  that  p'inL" 


In  Ilazhtt's  '"Studies  in  Jocular  l^iterature  "  it 
is  said  of  the  ♦*  Hundred  Merry  Tales  " :  "  We  ate 
<  onfronted  with  the  admirable  apoloi;uc  '  Of  the 
fri  ir  that  told  the  three  cliiklren's  fortunes.'  where, 
after  declaring  to  the  horrified  mother  that  of  her 
family  one  should  be  a  beggar,  a  second  a  thief» 
and  tlie  tliinl  an  ass.is-^iti.  he  coiisoli  s  her  by  say- 
ing that  she  might  make  the  one  who  was  to  be 
a  beggar  a  friar,  the  one  who  was  10  lie  a  thief  a 
lawj'er,  and  him  who  was  destined  to  be  a  mur* 
derer  a  physician." 


A  Texas  justice  started  to  try  a  divorce  case, 

when  :i  h^vvt  r  -topped  him  and  told  him  that  he 
had  no  jurisdiction.  "  Well,  1  guess  1  can  bin<l 
the  fellow  over,"  was  the  reply,  which  he  pro- 
ceeded to  do. 


How  is  this  for  a  '•  finding "  of  "  rrowr!e^^ 
quest  "  ?  This  is  the  latest  from  one  of  the  inie- 
rior  towns  of  Michigan :  — 

"  The  deceased,  John  ,  we  find,  came  to  bis 

death  by  Ti"h'nth-  and  (elontously  tnkint;  a  certain 
drug  with  the  intent  ot  ending  his  lite,  and  so  the 

jurors  aforesaid  say.  that  the  said  John  then  and 

thfti'  vir>!,'ttf!y.  fc'i'oninii  ;fv ,  and  with  maliit  afore- 
thought, httnselj  kii/fd  and  murdered,  a^aiftti  tkt 
ptMe  and  dignity  of  the  fteple  of  tkt  Statt  of 
Mifhigan.^  _ 

There  is  one  lawy  er  in  the  city,  says  the  **Bu(Uo 

Express,"  who  will  never  ix-^-xm  make  use  of  I.itin 
phrases  in  writing  business  letters.  .^  short  time 
ago  he  had  to  write  a  letter  to  a  client  of  his  in  a 
neighboring  city  regarding  an  important  lawsuit 
that  was  to  come  it])  before  the  court  in  the  course 
of  a  few  days.  The  information  he  soli'  ited  was 
highly  essential  to  his  case.  In  writing  tin?  epistle 
he  made  use  <^  a  letter-head  with  his  printed  ad- 
dres>  .It  the  lop.  In  closinj;  his  letter  he  signed 
himself  thus  :  "  John  Langdon.  Address  «/  supra." 
After  waiting  several  days  for  the  reply,  which  did 
not  come,  he  again  wrote  bis  procrastinating  client, 
an'I  .iskc'l  wtiv  lie  hul  not  sooner  an^werrd  his 
first  letter.  TIjc  next  day  he  received  a  reply  in 
which  the  dient  said  that  he  had  answered  die 
letter,  and  addressed  it  to  "  John  Langdon,  Ut 
Supra,  N.  V." 

l  i  was  in  Kansas.  1  he  young  man  up  for  ex- 
amination was  the  son  of  an  old  practitioner, — a 

legal  Nestor  who-e  ojiinion  had  long  been  folloued 
in  the  courts  of  hi  Si;ite.  lint  the  voimg  man 
could  not  answer  tne  cpiestions  they  ])ut  to  liiin. 
He  hesitated  and  stammered,  and  said  he  did  not 
know:  and  then  the  chief  examiner,  a  filt'ii  !  ifl  ^ 
father,  wishing  to  let  him  throni;h,  :vsk<.il  \v.\x\  the 
rule  in  Siielley's  Case.  'Die  young  man  coniesscd 
ignorance,  and  then  his  father  got  up.  Sirs,"  he 
thundered.  "  this  is  an  outrage,  this  is  a  tra\esty 
on  justice.  There  have  ]>een  a  hundred  thousand 
cases  decided  in  this  country  m  the  last  twenty 
years,  and  now  you  select  one  from  the  entire 
number,  and  ask  him  the  rule  in  Shelley's  Case. 
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Why  don't  you  ask  the  rule  in  Smith's  case,  or 

liroHivs  case,  or  Jones's  <tJse,  ijr  Ro!)itison'b  case  ? 
Why  take  one  poor  little  insignilicani  case,  and  ask 
my  boy  about  that  ?  "  And  the  father,  thinking  he 
had  justified  his  son,  sat  down. 


NOTBS. 


North  Dakota  has  a  new  law  which  provides 
for  the  establishment  of  courts  of  conciliation.  At 

the  election  in  town,  city,  or  villngc,  <if  a  jn^tire 
ai  tile  peace,  four  commissioners  of  conciliation 
ai«  also  to  be  elected,  and  for  the  same  term  of 
office.  The  commissioners  are  10  serve,  two  at 
a  time,  with  the  justicr  of  the  pcnrc  in  hcnring 
pieadiogs  and  testimony  in  civil  cases  before  the 
actioD  is  brought  into  court  in  the  usual  manner. 
The  hearings  are  to  be  conducted  entirely  without 
attorneys,  and  the  stitcment  of  the  principals  in 
the  action  will  l)e  tiie  chief  testimony.  After  hear- 
ing both  sides,  the  justice  and  cominiasiotien  are 
bound  10  try  to  bring  about  an  understanding 
between  the  two  parties  on  the  l^asis  of  jn'itice, 
ami  to  remove  the  necessity  of  a  more  formal 
action.  Kone  of  the  proceedings  in  the 
court  of  conciliation  are  to  be  used  as  testimony 
in  any  action  whit  h  m  ly  follow.  The  ohjecl  is, 
oi  course,  to  decrea^iC  litigation,  and  taciliuiie  ad- 
justments of  mtsunder^ndiDgs  growing  out  of 
small  matters.   

In  the  course  of  an  admirable  address  delivered 
to  the  law  class  of  the  Vanderbik  University, 

Judjie  John  I..  T.  Siu  od  t'j'd  the  follnwinf;  anec- 
*iotL-.  which  we  Uiink  worthy  of  presenation  and  ! 
perpetuation.  **  After  the  commencement,  June, 
iSs7,  of  the  University  of  North  Carolina,  a  single 
trnduate  remainc  l  in  th  •  \  ill  i-.-  nf  (Hiapd  Hill, 
the  rest  having  returned  to  their  homes.  He  ha<l 
not  money  enough  to  carry  him  by  public  convey- 
anoe  to  his  distant  home.  He  was  a  graduate  and 
«''Js  waiting  for  a  rrmittanre  fm-n  home,  which  a 
ioiid  father,  struggling  with  poverty,  was  endea\  or- 
wig  to  earn  for  him.  The  remittance  came,  but  it 
not  come  in  time.  The  youth  grew  ihipattent, 
and  determitit-i!  t  .  wnlk  to  his  home  in  Tennessee, 
^^hile  in  a  store  one  ilay,  buying  some  coarse 
bbric  to  make  him  a  knapsack,  there  was  an  old 
Orange  County  farmer  sitting  on  the  counter  watch- 
ing  hb  movements.    'Young  man,'  said  he, 


*  what  do  you  propose  to  do  with  that  cloth  ? '  'I 

will  h;nc  .1  knapsack  made  of  it,  sir,'  modestly 
replied  the  youth.  '  Do  you  propose  to  walk 
home  ? '  '  Yes,  sir,'  said  the  youth.  ♦  Well,' 
said  the  farmer, '  such  pluck  as  yours  will  lie  apt 
to  get  along.  I  have  a  good  riding-horse  aiid 
saddle  at  my  home,  which  shall  be  yours  as  a  gitt.' 
The  youth  hesiuted.  *  I'hen,'  said  the  iaraier. 
'if  you  want  to  buy  it,  send  me  one  hundred 
dollars  in  four  years  without  interest  —  or  wlK-never 
you  are  able  to  do  so  —  out  of  money  j  on  may 
earn  )ourself.'  The  bargain  was  struck.  The 
young  man  mounted  his  horse  next  morning,  and 
went  on  his  way  rejoicing  ;  and  in  less  than  tlircc 
years  the  fine  old  granger  received  a  grateful  letter 
covering  a  draft  for  one  hundred  dollars,  the  fust 
professional  earnings,  over  and  above  a  frugal  liv< 
ing,  of  th^  late  Chief  Justice  of  Tennessee. " 

Memphis  Appeal. 


Th£  district  judges  down  in  Texas  are  elected 
by  the  people,  and  some  of  them,  at  least,  seem  to 

be  fond  of  a  practical  joke  J  tdge  King,  of  San 
Antonio,  was  making  a  brief  visit  to  Austin,  the 
capital  city,  on  business  with  the  Legislature,  and 
there  noet  his  friends.  Judge  Tucker,  of  Dallas,  and 
Colonel  Fulton,  the  cattle  king  of  .Vransas  Bay. 
After  transacting  his  business,  while  waiting  for  tiie 
evening  train  to  return  to  his  home,  Judge  King 
strolled  into  Coloiwl  Fulton's  room  at  the  Oriscoll 
Hotel,  and  cont  I  ;ded  to  tike  a  nap.  In  tlie  mean 
time  Fulton  came  in,  and  packed  his  valise  i>i'e- 
paratory  to  leaving  on  the  same  train.  After  a 
white  the  slumbering  judge  awoke,  and  proceeded 
to  dress  hiiii->elf.  Imt  rciii!<!  nowhere  fim!  Hi-;  ^orks  ; 
so  he  completed  his  toilet  without  them,  and  went 
downstairs  "to  round  up"  the  cattle  king.  He 
coralled  him  in  the  barber-shop.  An  explanation 
ensued,  and  it  was  determined  that  Fulton  had 
packed  up  the  judge's  half-hose  in  his  vahsc. 
While  Fulton  was  gone  up  to  his  rooin  to  get  the 
missing  articles.  King  seated  himself  in  the  barber's 
chair  to  cct  1  -.h.ive  and  shampoo.  Colonc-1  Fulton, 
meeting  Jmlge  Tucker  in  the  corntlor,  explained 
the  situation  ;  and  together  they  collected  a  crowd 
of  Senators  and  members  of  the  House,  and  walked 
into  the  barber  shop  to  interview  Jiuliio  Kinu 
Judge  'I'ucker,  taking  his  stand  by  the  side  of  lus 
astonished  judicial  friend,  a<Idressed  the  assembly 
as  follows :  **  Gentlemen,  you  all  know  the  perils 
tliat  environ  an  elective  judiciary.   During  the  late 
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canvas  at  Sai)  Aiuoniu  it  was  charged  against  my 
fr;en(i.  Judge  King,  that  he  was  an  ari=.torr:it.  It 
wd-s  openly  proclaimed  among  the  tamak-stands 
on  Milain  Square  that  he  was  a  dude.  The  san- 
dal-shod  sons  of  sunny  Mexico,  who  had  been 
ittiporlcd  expressly  to  vote  the  Ueniorratic  ticket, 
were  told,  in  thunder  tones,  that  this  aspirant  for 
judicial  honors  aet«atty  wort  sotkt^  Gentlemen 
and  fellow-citizens,  I  am  ])repared  to  refute  this 
fotil  slander.  Judge  King  is  a  man  of  the  people  ; 
he  consorts  with  the  '  horny-handed  sons  of  toil ; ' 
ht  does  not  watr  S9cks,**  And,  suiting  the  action 
to  the  word,  Judge  Tucker  turned  up  the  trousers 
of  his  i)ffi(  i  ll  bmther,  and  pri)\  L(l  lii^  assertion  by 
one  of  lr%  ing  Browne's  '  Practical  Tests  in  Evi- 
dence." Judge  King  accepted  the  situation,  and 
set  up  the  drinks. 


I  RECAI.I,  one  of  the  incidcn!*;  of  n-ir  dinner  at 
Lindenwald,  which  serves  to  illustrate  the  uncon- 
ventional relations  which  existed  between  the  ex- 
President  and  his  son.  The  plate  set  before  me 
for  one  of  the  courses  was  most  exquisitely  deco- 
rated, and  with  tlie  g^tuheru  of  an  inexperienced 
curiosity,  I  could  not  resist  the  temptation  to  turn 
it  over  and  look  for  the  maker's  mark. 

"I'!  not  that  a  beautiful  piece  of  china'"  in- 
quired the  Prince.  "  It  im  a  history.  It  belongs 
to  a  dinner-set  made  at  Sevres  fbr  the  King  of 
Italy,  before  the  fall  of  Napoleon.  I  discovered 
it  in  Paris  ;  and  ilihough  it  was  expensive,  I  pur- 
chased it  and  presented  it  to  my  fiuher.  Ought 
he  not  to  be  grateful  for  such  a  magnificent 
present  ?  " 

•'  Imlecd.  T  am  pratcf-il,"  said  the  ex-President ; 
"  perhaps  more  grateful  for  this  than  for  another 
present  you  made  me  about  the  same  time." 

"Another  present!  What  is  it?  I  do  not 
remember  it."  said  the  son. 

"It  was  a  bill  of  exchange  for  acceptance  for 
something  more  than  the  cost  of  the  china !  **  re- 
plied the  elder. 

'•Yes!  yes!"  said  the  Prince:  "I  intended 
tiiai  the  entire  transaction  should  represent  a 
beautiful  case  of  filial  and  paternal  aff'ection.  I 
presented  you  with  the  china.  —  that  was  filial. 
Vou  paid  for  it,  —  that  was  paternal.  Could  any- 
thing be  more  complete  ?  ** 

(From  "The  Van  Rnrens  of  New  York  and  the 
New  York  Barnlnimt  rs."  l>y  Hon.  L.  E.  Chitten- 
den, in  the  Independent." 


CONTENTS  or  THB  MAY  MAGAZINES. 

The  Arena. 

Americatt  School  of  Sculpture,  William  Ordway 

P.irtrir!-4e;  An  Evolution  of  Christianity.  Prof  Orello 
Cone ;  Women  Wage-tlarners,  Helen  Campbell;  Sui- 
'  cidea  and  Modem  Civilisation;  Railway  Tariff,  James 
L.  Cnwles  .  Some  Economic  Features  of  I'ublic  Li- 
braries, lessa  L.  Kelso;  Industrial  Schools  in  the 
Netherlands,  Myra  A.  Dooly ;  Practical  Theoaophy, 
K.itc  Puffinuton  Havis  :  Four  Strange^  True  stories. 
Loui;.c  Chandler  .Moulton. 

The  Atlantic. 

The  Columbian  Exposition  and  American  Civiliia- 
tlon,  Henry  Van  Brunt :  T  is  Sixty  Years  Since,"  in 
Chicago.  John  Dcin  Caton  :  An  Island  Plant.  I  . 
Mary  Catherine  Lee;  Admiral  Saumarez,  A.  T.  Ma- 
ban :  Individuality  in  Birds,  Frank  B<riles;  The  Old 

Hal!  ant!  the  I'ortrnits,  Sir  Ftlward  Strache\  :  Tlu' 
Japanese  Smile.  Lafcadio  Hearn ;  European  Peasants 
as  Immigrants,  N.  S.  Sbaler;  The  Queen  of  May. 

Louise  Clia:idler  Moulton  ;  The  Fn£;iish  Out  siior.. 
James  J.  Greennugh  ;  Frances  Anne  Kemble,  Heor}' 
Lee;  Hawthorne  at  North  Adams,  Bliss  Pecry. 

The  Century. 

At  the  Fa«r  (illustrated).  Mrs.  Schuyler  van  Rens- 
selaer; Decorative  Painting  at  the  World's  Fair 
(illustrated),  W.  Lewis  Frascr;  The  White  City. 
Richard  Watson  Gilder;  Sweet  Bells  out  of  Tuoe 
(conclusion),  Mrs.  Hurton  Harrison :  The  Knight  of 
Pentecost,  Harriet  Prescott  Spofford ;  Recollections 
of  Lord  Tenny-"*on,  John  Addington  Symonds  :  An 
Embassy  to   Provence    (conclusion ;  illustrated), 
Thomas  A.Janvier;  Benefits  Forgot,  VI.,  Wolcott 
I  BaleMier;  Personal  Impressions  of  Nicaragua  (illus- 
•  trated),  Gilbert  Gaul :  The  Chevalier  de  Resseguier, 
,  Thomas  Bailey  Aldrich ;  Joseph  Bonaparte  in  Bor- 
!  dentown,  F.  Marion  Crawfonl^  Leaves  from  the 
j  Autobiography  of  Salvini  (illustrated).  Tommaso 
j  Salvini ;  The  Queen  and  the  Duchess  (illustrated), 
I  M.  O.  VV.  Oliphant;  John  .Muir,  John  Swett:  Mr. 

(.adsbury's  Brother,  .M.  Frances  Swann  Williams: 
j  Relics  of  Artemus  Ward,  Don  C.  Seitz  :  An  Inside 
I  View  of  the  Pension  Bureau  (by  an  employee  of  the 
.  Bureau),  A.  H.  Cassclman  ;  With  the  Tread  of 
\  .Marching  Columns.  S.  R.  Elliot :  Writing  to  Rosina 
1  (in  two  parts;  illustrated).  Part  I.,  William  Heor}' 
Bishop. 

The  Cosmopolitan. 
In  the  Footsteps  of  Dickens  (illustrated),  Hsrfcr 

Raszan  ;  OnKga  -  The  Last  Days  of  the  WorW 
(iliustrate<l),  Camille  Flammarion ;  Pedagogical  X'alue 
of  the  Novel,  M.  S.  Merwin ;  A  Traveller  from  A<- 
iruria.  W.  D.  Howells:  Prison  Life  at  Belle  Isle 


Digitized  by  Google 


Editorial  Department.  295 


Olldstrated),  Joseph  C  Helm;  Lumbering  in  the 
North  .vest  (illu^trated),  J.  E  Junes;  American  So- 
ciety io  Paris  (illustrated),  Mary  bacon  Lord ;  The 
Spoil  <rf  the  Fuma  (illustrated),  Gilbert  Parker;  Hen- 
nk  Ibsen's  Po«ms  ^frontispiece  of  Ibsen).  Ilj^ilmar 
Hjorth  Boyesen;  English  Postal  Reformers  (illus- 
tnited),  Thomas  L.  James;  Contemporary  French 
Play*rights  (illustrated),  Arthur  Hornblow:  Crinoline 
Folly  (illustrated),  Helen  Gilbert  Ecob;  A  Kevolu- 
lioa  in  the  Means  of  Commiwication  (illustrated). 
Elisha  Gray. 

Hifpcr's. 

The  Evolution  of  New  Yoric  (Part  1.  ;  Illustrated), 
Thom.is  A.  Janvier ;  A  Dream  City  (illustrated), 
Candace  W  Iteeler  ;  James  Kussell  Lowell  (with  por- 
trait i,  Charles  Eliot  Norton;  Etelka  T.ilmeyr,  a  Tale 
of  Three  Cities  (a  stor\- ;  !liustr;itr(l ).  l^ratidcr  Mat- 
thews; A  Disconteiucd  I'ruvir.ce  (illustrated),  litury 
Loomis  .Nelson  ;  Horace  Chase  (a  novel).  Part  \'., 
Constance  Fenirnort  Wnol.sun  ;  A  Child  of  the  Cov- 
ciunt  (a  story),  Eva  \\  ikicr  .McGlasson ;  Love's 
Libor's  Lost  (illustrated).  Edwin  A.  Abbey;  The 
Refugees,  a  Tate  of  T\no  Continents  filUistrated i, 
I'.irt  \  .,  A.  Conan  Uuylc;  Colorado  and  its  i  apitai, 
Julian  Ralph;  The  French  .Scare  of  1K75.  Mr.  De 
Blowiu;  PhiUips  Brooks,  Rev.  Arthur  Brooks,  D.D. 


Mrs.  Romney,  Rosa  Nouchette  Carey;  The  Society 
of  the  CinctDoati  (illustrated),  John  Bunting;  A 
Pastel  (illiistntedX  Cornelia  Kane  Rathbone ;  New 

St.  I.otiis  fi'IustratC'l).  Janu-s  Cdx  :  KiihtK-  Beveridge 
(lilitttrated),  Gertrude  Atherion;  Colonel  i'ope  and 
Good  Roads,  Prof.  L,  M.  Haupt;  Men  of  tbe  Day, 
M.  Cronott. 

New  Boglaiid  liacasiiw> 

Philliji>  r>ri)(>ks  ,iiu!  Harvard  Untvers'ty  fillus- 
traled),  Alexander  McKcnzie,  D.D,;  The  City  of 
Seattle  (illastrated),  John  W.  Pratt :  Life  and  Study 
ai  the  Naval  Academy  fill  istratf  di.  Walter  G.  Rich- 
arditon,  U.  S.  Navy ;  Old  Shipbuilding  Days  at  Dux- 
hury.  Lucy  P.  Higffns;  A  Historic  Doll,  Caro 
Atherton  Duj^an;  Pii  tro  Mascagni.  the  author  of  the 
Cavalleria  Rusticana  (illustrated).  Ashton  K.  Willard  ; 
JohnBallantyne,  American,  VI IL-IX.,  Helen  Camp. 

I'fll:  .New  EnglituI  Art  at  the  World's^  F.iir  fl"i!N^ 
trated),  William  Howe  Downes;  A  Professional 
Lover  (a  story;  illostfated),  Arthur  C.  Grissom: 
Milton  as  an  F.ducator,  Phillips  Brooks:  Tlic  I.<m mis 
c^Jekjl  Island,  Franklin  H.  Head;  At  the  Meeting 
of  (he  Grde  (a  story),  Julie  M.  Uppoiann. 

Review  of  Reviews. 

Woman's  Part  at  the  W'orld's  Fair,  Virginia  C. 
Meredith ;  Frederick  Courteney  Selous,  the  Greatest 


of  African  Hunters.  W.  T.  Stead ;  How  a  Socialist 
Millennium  would  work. 

Seribnev's, 

An  Unpublished  Aut0):raph  .Narrative  by  Wash- 
inj;tan  (illustrated),  George  W.ishin^ton  :  The  Coun- 
try Printer  (illustrated).  \V.  I),  lloweils  :  llariy  in 
the  Spring,  Robert  Louis  Stevenson  :  Hrokcn  Music. 
Thomas  Bailey  AUlrich.  The  Reformation  of  James 
Reddy  (illustrated).  Bret  H.arte  :  The  Upward  Pres- 
sure :  a  ClKipter  from  the  History  of  the  Twentieth 
Century.  Walter  Besant;  The  Fiddler  of  the  Reils 
(illustrated).  Thomas  Hardy;  The  .Middle  Years. 
Hcnt  y  J  iir.L>  ;  An  Artist  in  Japan  (illustrated).  Rob 
ert  Blum  ;  Jersey  and  Mulberry  (illustrated).  H.  C  . 
Bunner;  The  One  I  Knew  the  Best  of  All:  a  .Memory 
i  of  the  .Mind  of  a  Child  (illustrated).  Frances  Hod^* 
I  -on  lUirnett ;  Between  .Mass  and  \'cspcrs  illns- 
traied).  Sarah  Orne  Jewclt;  T  he  Com^die  Fran(jaisc 
at  Chicago,  Fianctsque  Sarcey. 

I.F.ADINC  AkllCLES  IX  THt  l>AW  JuURXALS. 

American  Law  Review  (May-June,  '93). 

The  Consolidation  of  Competing  Corporations.  J 
C.  Thomson  ;  Corrupt  Practice  Acts.  Joseph  Hutch- 
inson :  Liability  of  .m  Organizer  of  a  Corporation  for 
its  Acts;  The  Legal  Aspect  of  some  Modern  Poiiti 
cal  Notions,  Robert  Ludlow  Fowler. 

Centra!  Law  Journal  (May  19,  '93) 

Burden  of  Proof  in  Contests  of  Wilts  on  the 

Ground  of  .MentiU  Incapacity  of  the  Testator.  (May 
26)  Jury  of  Lessor  More  than  Twelve,  Nathan  New- 
mark.   (June  2)  Dividends,  Seymour  D.  Thoropson. 

Criminal  Law  Magazine  (May,  93). 

The  Exercise  of  the  Police  Power,  III.,  D.  H. 
Pingrey. 

Harvard  Law  Review  (May,  '93}. 

Oiiasi  Contract ;  its  Nature  and  Scope.  William  A. 
Keener  ;  The  Co-operation  of  "  Law  "  and  "  Equity," 
and  the  Engrafting  of  Equitable  Remedies  upon  Com- 
mon Law  Proceedings,  Au^;ii;  Abbott  ;  Nati.m  ! 
Unilication  of  Law,  F.J.  Stimson;  Why  is  a  .M.aster 
Liable  for  the  Tort  of  his  Servant?  Frank  W. 
Hackett. 


BOOK  NOTICES. 

The  Law  o;  Si  mro(;aiiov.  V,\  IIfnk\  N. 
Shki.ixj.n.  Second  Edition,  T  he  Boston  liook 
Comjiany,  Boston,  1893.  Law  Sheep.  ^5.00 
net. 


Digitized  by  Googlc 


296 


The  Green  Bag. 


Eleven  yean  ago  Mr.  Sheldon  gave  to  the  profession 

thi'  rirst  c<:iti(in  of  this  Irtily  arlmiralile  treatise,  anri  it 
was  at  unce  recoj^nized  ah  a  most  valualtle  addition  to 
legal  literature.  Written  in  a  clear,  terse,  and  vigor- 
ous style,  it  is  in  every  way  excellently  adapted  to 
the  practitioner's  needs.  The  present  work  has  been 
greatly  enlarged*  portions  of  it  have  been  practically 
rewritten,  and  the  number  of  cases  cited  has  been 
more  than  doubled.  In  its  present  form  it  is  a  brief 
and  concise  statement  of  the  law  of  Subraigatioa  to 
(late,  and  that  it  will  meet  with  the  favor  whicb  was 
accorded  the  first  edition  we  have  no  doubt. 

The  Civil  LumLirv  for  PF.p.s4iN.\i,  lN.iuKit:s 
.Arising  ol't  ok  Nkgliofnck.  My  Hfnkv  K. 
Bt'bWELL.  LUtle,  Brown,  &  Cu.,  ik>!iton,  1893. 
Law  Sheep.  ^* 

Mr.  Btuwell  is  known  to  the  profession  as  a  law- 
writer  of  ability,  his  previous  works  having  been  very 
favorably  received.  The  present  volume  will  cer> 
tainly  add  to  his  reputation,  as  it  is  the  best  treatise 
he  has  yet  produced.  The  subject  is  very  fully  cov- 
ered, and  the  principles  of  law  clearly  and  succinctly 
stated.  The  citations  are  numerous,  but  the  author 
has  avoided  overio.uiing  the  work  with  full  statement 
of  cases  merely  cumulative.  For  this  he  is  much  to 
be  commended.  The  treatise  is  a  really  valuable  one, 
and  should  receive  a  cordial  welcome. 

Forensic  Oratory.  A  Manual  for  Advocates. 
By  WiLUAM  C.  Robinson,  LL  D.,  Professor  of 
litw  in  Yale  Untvenity.  tattle.  Brown,  &  Co.| 
Boston,  1893.  Cloth,  $2.50 ;  Law  Sheep,  $3.oa 


Having  the  conviction  forced  upon  him  that  there 

IS  an  enormous  waste  of  time  ant!  energy  in  the  tri.ils 
of  causes  in  our  courts,  Mr.  Robinson  came  to  the  con- 
clusion that  nothing  is  more  desiraUe  than  that  young 
advocates  should  l>e  well  ir.iined  in  t!)c  principles  and 
practice  of  the  art  of  Forensic  Oratory.  Hence  this 
little  book.  The  work  is  one  which  will  be  read  with 
interest,  and  it  contains  ideas  and  sug^restinns  which 
many  of  the  older  members  of  the  profession  will  do 
well  to  ponder  over.  Forensic  Oratory  seems  to  be 
otic  i  f  the  lo.st  arts;  and  if  this  book  shall  revive  an 
interest  in  it,  the  author  will  have  accomplished 
much.  The  real  orator,  however,  Is  bom,  not  made : 
and  all  the  rules  and  princijjles  in  the  world  will  not 
produce  one  if  the  divine  spark  be  lacking.  The 
work  is  admirably  adqiied  lor  the  itudent**  use,  and 
gives  much  vahiable  iofomatUm  as  to  the  conducting 
of  a  trial. 


The  Story  of  ALalta,  Maturin  M.  Ballou. 
Houghton,  WS&Of  &  Co.,  Boston,  1893. 
Cloth.  $t.5a 

As  a  writer  of  books  of  travel,  Mr.  BalkNipoaflcises 

the  happy  faculty  of  takinj:  his  re.uler  so  completely 
into  his  confidence  that  he  makes  him  almost  part  and 
parcel  of  himself,  and  his  works  therefore  impart 

almost  as  much  genuine  pleasure  as  a  visit  in  person 
to  the  places  described.  The  history  of  Malta  is 
peculiarly  fascinating,  and  the  pen  pictures  of  its 
people,  customs,  scenery,  etc  ,  arc  not  only  interest- 
ing, but  are  full  of  valiuble  information.  No  more 
delightful  summer  reading  could  be  found  than  this 
story  of  the  **  Queen  of  ^  Mediterranean.** 
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OGDEN  HOFFMAN. 
(Born  1793  — Dibd  1856.) 

By  A.  Oakey  Hall. 


VETERANS  of  the  Bar  of  New  York 
recall  with  pritle  and  pleasure  thai  its 
bench  during  the  first  hall  of   this  cen- 
tury listened  often  to  an  American  Erskine. 
That  was  the  appellation  given  to  Ogden 
Hoffman,  senior,  who,  horn  when  the  Fed- 
eral Constitution  was  under  adoption,  died 
on  the  eve  of  the  Civil  War  inai  attacked 
that  document  or  defended  it.   Like  Erskine, 
he  had  vaulted  from  the  berth  of  midshipman 
into  the  legal  army  ;  and  like  that  gifted  and 
eloquent  Queen's  Counsel,  whose  personal 
and  professional   lustre  far  exceeded  any 
fame  that  may  be  claimed  to  belong  to  him 
as  an  M.  P.  or  a  peer  or  an  occupant  of 
the  woolsack,  Ogden  UolTnian's  persuasive 
powers  and    uninterrupted  success  before 
juries  became,  during  a  quarter-century,  pro- 
verbial.  Like  Erskine,  also,  be  was  a  com- 
parative parliamentary  failure  when  sent 
as  congressman  from  New  York  City  to 
Washington  during  Jacksonian  political  com- 
pUcations.    But  Mr.  iHloffman  retrieved  that 
early  failure  when  shortly  before  his  death 
the  Whigs  dected  him  as  attorney-general 
of  the  State  of  New  York,  and  at  the  very 
last  election  which  that  once  great  party  par- 
ticipated in  before  the  Slavery  and  Free  Soil 
iaiites  engulfed  all  prior  political  conditions 
in  national  controversy. 

He  inherited  name,  fame,  and  legal  skill 
from  his  father,  Josiah  Ogden  Hoffman,  who 
through  several  years  served  as  recorder  of 
Kew  York  City,  and  next  as  a  judge  in  a 
civil  court ;  and  in  the  same  tribunal  he  was 
38 


succeeded  l)y  his  younj^cst  son,  TJndley 
Murray  Hoffman,  known  to  the  wh(/le  pro- 
fession as  a  vice-chaiicellor,  as  author  01  a 
treatise  on  Equity  Practice,  and  as  a  State 
reporter.  This  brother  of  Ogden  Hoffman 
died  as  a  judge  of  the  Superior  Court  uf  Xl  w 
York,  to  which  Louis  R.  Woodruff,  John 
Uucr,  Thomas  J.  Oakley,  and  Joseph  S.  Bos- 
Worth,  as  associate  judges,  also  bequeathed 
rich  legacies  of  juridical  learning. 

Ogden  Iloffrnnn  won  honors  at  Columbia 
College  before  adding  his  degree  as  coun- 
sellor to  the  primary  one  of  lawyer 
through  a  novitiate  of  seven  years,  —  the 
then  prescribed  term  of  legal  study.  He 
served  that  novitiate  in  his  father's  offices  at 
a  period  when  the  memories  of  Alexander 
Ilamikon's  eloquence  and  of  Aaron  Burr's 
legal  ingenuity  were  fresh  in  profrasional 
memory,  and  while  the  exil«i  Thomas 
Addis  Emmett  stood  primus  inttr  pans  at 
the  New  York  Bar. 

From  the  outset  to  the  close  of  bis  career 
Ogden  Hoffman  was  regarded  as  a  lawyer 
grounded  in  the  principles  of  legal  science, 
and  as  never  "  a  mere  case  lawyer."  Gifted 
with  handsome  at\d  expressive  face,  graceful 
figure,  excellence  of  gesture,  —  not  only 
"suiting  the  action  to  the  word,"  but  often 
preceding  the  strong  sentence  with  that  apt 
and  forecasting  gesture  which  Webster,  Ever- 
ett, and  Choate  remarkably  used, —  musical 
voice  (popularly  termed  of  silver  tones), 
magnetic  eyes,  rapid  utterance  in  well 
rounded  Saxon  language,  logical  conceptiont 
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a  Walter  Scott  memory,  yet  freed  from  pe- 
dantry, fertile  with  figures  of  speech  that 

were  never  misplaced  or  incongpniously  used, 
quick  at  apt  quotation,  ready  with  popular 
selections  of  illustration,  ha|>py  adaptions  of 
manner  to  his  audience,  whether  the  twelve 
or  thousands,*— Ogden  Hofhnan  was  an  orator 
worthy  of  ranking  with  Wirt,  Webster,  and 
W^endell  Phillips,  amonj:::  past  Titans  of  elo- 
<  qiience,  or  with  many  of  their  successors, 
although  these  are  often  handicapped  by 
a  trade  atmosphere,  as  it  were,  that  of 
late  surrounds  the  practice  of  law  in  New 
York  (land  of  cotles  and  form  books,  and 
Procrustean  statutes ),  and  by  an  atmosphere 
not  as  congenial  to  oratory  as  it  was  when 
Marshall  reigned  in  the  realms  of  law,  or 
Story  was  accepted  as  premier  to  the  legal 
profession. 

Ibii  while  cultivating  persuasion  and  the 
picturesque  to  an  extent  never  since  Ogden 
Hoffman's  death  equally  known  to  the  New 
York  Bar,  he  by  no  means  neglected  the 
plod  of  analysis,  the  patient  search  after  pre- 
cedent, or  the  beauty  and  force  of  the  maxim 
eadt'tn  ratio  tbukm  Ux.  He  was  in  whole  a 
rare  combination  of  the  old-fashioned  lawyer, 
like  Simon  Greenleaf,  and  of  the  pyrotechnic 
French  Maitre. 

Ogden  Hoffman  was  proficient  in  what  Irish 
hedge-school  pedagogues  used  to  call  the 
"  humanities.'*  He  had  been  an  avid  reader 
of  histofjr  and  poetry.  Like  many  an  actor, 
his  mind  was  stored  with  Shakespeare  of  his 
own  mining,  —  for  he  lived  before  the  era  of 
the  Bartlett  quotation  manual. 

One  of  bis  sayings  to  his  juniors  —  who 
loved  him  for  his  courtesy,  urbanity,  and 
readiness  at  giving  advice  without  accom- 
panying it  with  any  of  the  "  I  am  Sir  Oracle  " 
behavior  —  was,  "  When  you  prepare  or  try  a 
case,  treat  your  brain  as  a  sponge,  and  satur- 
ate it  with  precedents,  as  ready  for  the  occa- 
sion sudden,  and  facts  on  both  sides ;  try 
your  opponent's  case  first  '  in  your  minH's 
eye,  Horatio.'  Go  prepared  to  meet  obstacles 
by  anticipating  them,  and  do  not  be  too  con- 
fident in  your  own  biased  view  of  the  case." 


Not  alone  for  oratory  or  persuasive  power 
was  Ogden  Hoffman  famed,  but  he  was 
noted  also  by  watchful  contemporaries  and 

attorneys  who  employed  him  for  his  skill  at 
direct  ami  cross  examination,    When  he  had 

I  extracted  from  his  own  witnesses  the  pith  of 
his  case,  he  did  not  attenuate  it  by  any 
"  linked  sweetness  long  drawn  out,"  nor  did 
he  expose  flanks  or  centre  to  be  turned,  or 
to  be  pierced  by  too  much  cross-examina- 
tion.   He  was  accustomed  to  refer  to  that 

I  procedure  as  the  lawyer's  maelstrom.  He 
has  been  heard  to  say  that  before  putting  a 

I  cross-question  the  counsel  should  in  framing 
it  consitier  whether  an  answer  in  one  possible 
way  could  prove  damaging,  and  if  so,  not  to 
take  the  risk.  He  was  not  likely  to  neglect 
the  art  of  laying  a  trap  on  his  own  direct  ex- 
amination of  a  witness  into  whicli  an  adver- 
sar\-  could  fall  on  the  cross-exarni nation  by 
the  latter  pursuing  a  topic  or  fact  so  as  to  reck- 
lessly emphasize  it  in  real  aid- of  the  direct 
examination.  What  skill  and  prudence  were 
to  the  surgeon  when  lancet  or  scalpel  come 
near  to  artery  or  vital  point,  those  qualities 
were  to  Ogden  Hoffman  whenever  probiug 
into  the  mystics  of  his  opponent's  case.  He 
was  a  fencer  and  swordsman  in  examinations 
from  knowledge  acquired  while  a  midship- 
man under  Decatur  off  Tripoli.  He  there 
had  learned  tact,  finesse,  and  had  salted  his 
courage.  Hence,  at  the  bar  be  practised 
well  its  own  play  of  tierce,  <»rte,  and 
lunge. 

If  ever  disposed  to  move  a  nonsuit  or  the 
dismissal  of  a  criminal  charge,  he  would  first 
consider  what  effect  a  refusal  by  the  court 
would  have  upon  jurvN's,  who  often  construe 
!  such  refusal  as  a  judicial  hint  to  them  to 
wards  a  verdict.  He  was  a  firm  believer  in 
those  legal  ethics  as  to  duty  towards  a  client 
which  Henry  Brougham  enunciated  during 
the  trial  of  Q^i^cn  Caroline.  And  while  be 
remembered  that  kind  of  duty,  and  that  ad- 
vocate was  in  his  way  as  much  of  a  sworn 
oibcer  of  a  court  as  was  its  judge,  Ogden 
Hoffman  rendered  to  the  latter  a  resp^ul 
deference,  and  often  the  more  when  the  arU- 
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trator  upon  the  benrh  was  his  inferior  in 
learning  and  temperament. 

Famed  in  the  dFawtng-rooin  and  salon  for 
gendemaaly  instincts  and  poise*  he  carried 

these  into  court.  He  wrxs  never  a  Scrji^eant 
Ball.intync  in  Inillyin^j;  a  witness,  nor  did  he 
forget  that  even  prize-fighters  shook  hands, 
and  duellists  saluted,  before  going  to  the 
ropes  or  measuring  weapons ;  or  while  it  was 
pistols  for  two  it  was  also  coffee  for  one.  Be- 
cause of  his  geniality,  consultations  with  him 
made  delightful  meetings  for  his  colleagues. 

His  forte  at  the  bar  came  in  tort  and  crim* 
tnal  trials,  although  he  was  equally  masterful 
in  commercial  cases,  and  especially  in  thnse 
relating  to  marine  matters  wherein  such  col- 
leagues as  George  Wood,  Daniel  Lord,  and 
Wm.  Curtis  Noyes  figured, — their  special' 
ties  being  commercial  controversies. 

Ogden  HofTman  exhibited  profound  know- 
ledsje  of  human  nature.  He  had  enjoyed  op- 
portunities of  studying  it.  He  was  born, 
nurtured,  and  schooled  near  Goshen,  in 
Orange  County,  New  York,  and  not  far  from 
the  Headquarter-House  that  is  linked  with 
the  memory  of  Washington.  Thereabouts,  in 
a  region  flowing  to  this  day  with  milk  and 
boney,  his  faster  owned  a  country  resi- 
dence; Wm.  Henry  Seward  was  there  one  of 
his  boyish  school  companions.  l?oth  of  them, 
in  the  rough  and  tumble  of  village  life  and 
in  Justice's  courts,  found  opportunities  for 
'cramming  human  nature^"  as  Mark  Twain 
has  put  it,  and  of  learning  how  to  avoid  the 
pettifog L;inc;  arts  of  a  Mark  Meddle,  or  a 
Jenks.  who  have  been  satirically  immortalized 
m  the  widely  known  comedy  of  "  London 
AssuraiKe." 

Upon  his  rural  admission  to  the  Orange 
County  Bar,  young  Hoffman's  command  of 
cleverness,  tact,  and  persuasion  immediately 
won  attention,  as  did  Seward's  ability  in  the 
Cayuga  County  district,  to  which  the  latter 
removed.  While  yet  in  appearance  an  urchin, 
Mr.  HoflTman  was  chosen  district-attorney. 
After  his  full  removal  to  New  York  City  he 
Was  there  chosen  to  serve  two  terms  as  such 
prosecutor  in  the  criminal  courts,  where  more 


human  nature  was  necessarily  studied.  The 
traditions  of  the  New  York  Bar  aitord  best 
remembrances  of  his  legal  skill  in  prosecut> 
ing  or  defending  accused  persons.  As  dis 
trict-attomcy  he  never — to  use  his  own 
phrase  —  spelled  prosecutor  as  persecutor. 
If  he  thought  a  case  for  the  people  was 
doubtful,  he  had  the  moral  courage  to  obey 
the  law,  yet  to  give  the  benefit  of  any 
rational  doubt  of  guilt  to  an  accused.  He 
never  fell  into  the  common  error  of  "lome 
prosecutors  by  seeking  a  conviction  lor  the 
mere  sake  of  personal  victory.  In  both  civil 
and  criminal  forums,  judges  received  his 
statements  as  equal  to  technical  affidavits. 
1  Neither  his  emotions  were  allowed  to  con- 
quer his  judgment,  or  this  to  destroy  his 
emotions.  Editor  Bennett  once  named  him 
the  Admirable  Crichton  of  the  Bar. 

Musically  educated  auditors  claimed  that 
I  his  vf»ice  possessed  a  p;amut  upon  which  he 
played  as  if  it  were  an  instrument.  It  could 
iropresnvely  denounce,  it  could  strike  a 
pathetic  tremolo,  and  it  could  lightly  enun> 
ciate  wit  or  humor,  ri.sc  to  an  alto  in  sarcasm, 
or  attune  itself  to  the  faintest  of  tender  tones. 
No  one  at  the  New  York  Bar  has  been  his 
full  successor  in  the  arts  of  oratory,  or  as  a 
tmi  pritts  persoadant  In  banco  his  argu- 
ments were  jxirmeated  with  lo-ic,  and  the 
sketches  of  his  briefs  n^iven  in  the  State  or 
Federal  Reports  t>ctween  his  meridian  of 
fame  in  1830  to  iu  closing  hours  of  1835. 
provide  testimony  to  the  fulness  of  his  learn- 
ing, and  the  close  application  of  it  to  favor- 
able or  unfavorable  facts  of  any  case  which 
he  conducted. 

His  greatest  success  was  won  by  the 
acquittal  of  a  young  man  named  Robinson, 
who  was  charged  with  the  murder  in  her  bed 
of  a  inmph  du  fiivcrx^vn^A  Helen  Jewett  at  a 
noted  maison  dc plaisauce,yn\\t.w  opportunity, 
means  of  access,  motive,  and  presence  at  the 
scene  of  crime  through  a  dropped  cloak  and 
a  deserted  hatchet  —  each  traced  to  his  pos- 
session on  the  day  of  the  deed  —  seemed 
to  concur.  But  the  advocate  pressed  the 
theory  of  doubt  and  the  probability  of  a 
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jealous  sister  inmate  committing  the  crime  ; 
and  then  he  demonstrated  how  ingeniously 
naniifactured  evidence  could  point  suspicion 
towards  the  accused.  All  presented  so  elo- 
quently to  the  jurors,  that  as  one  of  them 
afterwards  publicly  stated,  bis  fellows  were 
so  carried  away  by  the  force  of  Ogden  Hoff- 
man's plea,  and  by  the  magnetism  of  his 
presence,  that  they  on  retirement  for  consul- 
tation seemed  unable  to  canvass  the  evidence 
with  unbiased  judgment.  That  forensic  suc- 
cess, akin  to  a  success  of  Heniy  Erskine  in 
the  Lord  Sandwich  memorable  case,  brought 
to  Hoffman  immediate  retainers,  and  an 
accession  of  income  most  acceptable  to  one 
who,  like  many  lawyers,  "  lived  well,  yet 
worked  hard,  but  seemed  born  with  the  luck 
of  dying  poor."  He  was,  like  Pitt  and  Fox 
and  Sheridan,  constantly  hampered  with 
debts  and  harassed  by  creditors,  although 
he  was  free  ot  vices.  He  ever  kept  pace 
with  society,  and  a  spontaneous  generosity 
set  that  pace. 

His  latest  forensic  effort  was  in  the  contest 
over  the  last  will  and  testament  of  the  mil- 
lionnaire  Henry  Parish  ;  and  his  intimates 
believed  that  his  exhausting  labors  in  that 
contest  —  such  lawyers  as  Daniel  Lord, 
Charles  0'Conor»  and  Robert  J.  Dillon  being 
participants  on  one  side  or  the  other  side  of 
the  legal  struggle  involving  subtle  questions 
of  incapacity  and  undue  influence —  con- 
tributed to  his  final  illness. 

Whoever  may  collaborate  in  a  book  to  be 


entitled  "Triumphs  of  the  American  Bar" 
must  justly  inscribe  the  name  of  Ogden 
Hofiman  high  on  any  monument  of  rhetoric 
which  that  collaborator  may  provide  for  com- 
memorating:  eloquence  and  forensic  skill. 

Mr.  Hoffman's  estate  after  his  death,  at 
the  comparatively  early  age  of  sixty-three, 
was  scarcely  deserving,  in  a  pecuniary  way, 
of  being  opened  for  administration.  And 
his  widow  by  his  second  marriage  —  a 
daughter  of  Samuel  L.  Southard,  acting  vice- 
president  when  John  Tyler  succeeded,  upon 
the  death  of  Gen.  Wm.  H.  Harrison  ^  was 
compelled  to  open  for  the  support  of  her- 
self and  young  ^rnily  a  school  for  young 
ladies. 

The  prestige  of  the  Hoffman  family  as 
lawyers  was  continued  by  a  son  through  a 
first  marriage,  —  the  third  Ogden  Hoffman 

of  the  name, — who  served  in  California  as 
Federal  Circuit  judge  for  more  than  a  quar- 
ter-century, and  who  dying  a  year  ago  is 
said  to  have  left  a  son  who  will  be  a  fourth 
Ogden  Hoffman  to  follow  the  professional 
"footsteps  of  his  illustrious  predecessors." 

It  is  a  curious  commentary  ujxjn  the  eva- 
nescence of  a  lawyer's  fame  that  in  the  Ap- 
pleton  American  Encydc^nedia  no  mention 
is  made  of  those  three  Holfmans  above  men* 
tioned,  —  grandfather,  son,  and  grandson, 
—  while  a  brother  of  Ogden  Hoffman  the 
second  (Charles  Fenno  Hoffman,  who  was 
a  poet  and  journalist  of  local  import)  finds 
therein  a  memorial  place. 
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LAWYERS  AND  MARRIAGE. 


"Vf  ARRIAGE  tends  to  r^et  hter  nnd  later, 
as  the  Registrar-General  tells  us. 
People  who  twenty  years  ago  married  at 
twenty'five,  now  put  it  off  till  thirty-five,  and 
of  all  classes  the  latest  to  marry  are  lawyers. 
A  doctor  is  bound  to  marry.  Lady  patients 
do  iioi  like  an  unmarried  doctor.  Clergymen, 
too,  must  marry,  for  a  clergyman's  wife  is  as 
essential  a  part  of  the  parish  as  her  husband. 
Moreover,  the  persistent  worship  of  curates 
bv  younsj  lady  devotees  is  sooner  or  later 
iatai  to  the  most  determined  celibate.  A 
lawyer,  professionally  speaking,  is  none  the 
worse  for  being  unmarried.  Ambitious  men 
(and  ambition  is  the  besetting  sin  of  lawyers) 
think  themselves  very  much  better  witliout 
it.  A  variety  of  qualifications  for  getting  on 
in  that  profession  ha,ve  been  enumerated, — 
influentiat  connectionSt "  devilling,"  writing  a 
bonk,  and  not  possessing  a  shilling,  —  but 
marri<ii;eis  not  numbered  among  them,  unless 
it  be  the  pseudo  marriage  of  the  song,  with 
a  solicitor's  *'  ugly  elderly  daughter."  1  lence 
marriage  to  an  unrisen  lawyer  is  a  luxury, 
and  an  expensive  one.  We  hear  much  of  the 
uncertainty  of  the  law,  but  its  uncertainty  as 
a  snurrc  of  income  is  undeniable.  When 
Lord  Bacon  spoke  about  giving  hostages  to 
fortune  he  was  probably  thinking  of  hb  own 
profession.  Certainly  he  did  not  commit  the 
imprudence  of  early  marriage  himself,  for  he 
w:\s  forty-five  before  he  found  the  "  hand- 
some maiden  to  my  iiKing,"  whom  he  married, 
and  who  afterwards  incurred  his  deep  dis- 
pleasure by  flirting  with  his  gentleman  usher, 
or  whatever  else  was  the  "  g:rcat  and  just 
cause"  for  which  he  disinheriteii  her.  And 
the  "handsome  maiden  "  he  took  care  should 
be  one  with  a  handsome  portion  too.  But 
&con  was  of  a  cold  nature,  and  like  many 
others  he  waited  too  long.  "  I 'm  no  for  a 
man  marr\'inpr,"  says  \frs.  I'oyser  in  "  Adam 
Bedc,"  "  before  he 's  old  enough  to  know  the 
<iifference  between  a  crab  and  an  apple ;  but 
he  may  wait  ower  long,  and  then  he 's  like  a 


man  that  c:ops  past  his  dinner-time,  nnd  he 
turns  ins  meat  ower  and  ower  wi'  his  fork, 
and  finds  fault  wi*  the  victual  when  the  fault 's 
wi*  his  own  inside."  There  are  many  men 
who  are  predestined  old  bachelors,  like  the 
eminent  lawyer  mentioned  in  Serj^eant  Rob- 
inson's Reniiniscences,  who  said  "  he  was 
born  a  bachelor,  and  in  that  persuasion  he 
intended  to  remain."  Selden,  himself  a  great 
lawyer,  was  one  of  this  type.  In  his  "  Table 
Talk,"  he  calls  marriajj^e  *'  a  desperate  thing." 
"The  fropjs  in  .Esop,    he  says,  "were  ex- 
tremely wise.    They  liad  a  great  mind  to 
some  water,  but  they  would  not  leap  into  the 
well  because  they  knew  they  could  not  get 
out."    This  is  rank  misogyny     Kven  Lord 
Camj>bcll  contcniplated  a  solitary  old  a«;e 
with  aismay.     Over  and  above  prolesi>ional 
prudence  or  ambition,  there  may  be  a  want 
of  susceptibility  on  the  part  of  lawyers  to 
the  tender  passion.     Theit  energies,  to  put 
it  physiologically,  all  run        'trains,  leaving^ 
the  emotional  or  senlimentai  part  atrophied. 
Lawyers,  at  all  «rents,  are  credited  with  hard 
hearts  as  well  as  hard  heads.    "  Gentlemen 
of  \'our  profession,"  said  Mr.  Pickwick  to 
SfT'^'mnt  Snubbin,  "  see  the  \vor!-e  side  of 
human  nature.    All  its  disputes,  all  its  ill- 
will  and  bad  blood,  rise  up  before  >'ou.*' 
"  You  must  admit,"  said  a  doctor,  addressing 
Bobus  Smith,  Sydney's  lawNcr  brother,  "that 
your  profession  does  n't  make  angels  ol  men." 
*'  No,"  replied  Bobus  ;  "  your  profession  gives 
them  the  first  chance  of  that."  On  the  other 
hand,  there  is  a  great  deal  of  truth  in  the 
sayinj;  that  a  man  never  settles  down  to 
work  till  he  gets  married.  —  ranges  himself, 
as  the  French  say.    Lady  iiardwicke  often 
humorously  laid  claim  (as  she  had  good  right 
to  do)  to  so  much  of  the  merit  of  Lord  Hard- 
wicke's  being  a  good  Chancellof.  in  that  his 
thoughts  and  attention  were  never  taken 
from  the  business  of  the  court  by  the  private 
concerns  of  his  family,  the  care  of  which, 
the  management  of  bis  money  matters,  the 
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■ettling  all  accounts  with  stewards  and  others, 
and  above  all,  the  education  of  bis  children, 

had  been  wholly  her  department  and  concern, 
without  any  interposition  of  his,  further  than 
implicit  acquiescence  and  entire  approbation. 

If  marriage,  too,  brings  responsibility,  rt 
furnishes  a  new  incentive.  John  Scott  would 
never  have  become  Lord  Eldon,  unless  he 
had  run  away  with  "  his  Newcastle  beauty," 
Miss  Surtces.  "  I  have  married  rashly,"  he 
writes ;  *'  but  it  is  my  determination  to  work 
hard  for  the  woman  I  love."  This  was  the 
right  spirit ;  and  work  hard  he  did,  getting 
up  at  four  o'clock  to  read  law.  and  wrapping 
his  head  in  wet  towels.  Yet  these  laborious 
days  in  Cursitor  Street,  when  he  slipped  out 
at  night  to  Fleet  Market  to  get  sixpenny 
worth  of  sprats  for  supper,  were  among  the 
happiest  in  his  life.  Hi.s  labors  were  light- 
ened by  the  constant  companionship  of  his 
amiable  and  beautiful  wife,  who  accustomed 
herself  to  his  hours,  and  would  sit  up  with 
him  silently  watching  his  studies.  "  There 
is  nothing,"  he  afterwards  said,  "  does  a 
young  lawyer  so  much  good  as  to  be  half- 
starved."  When  Erskine  made  his  brilliant 
dSut  in  Rex  v.  Bailtie,  he  was  asked  how  he 
had  the  courage  to  stand  up  SO  boldly  against 
Lord  Mansfield.  He  answered  that  he 
thought  his  little  children  were  plucking  his 
robe,  and  that  he  heard  them  saying,  "  Now, 
father,  is  the  time  to  get  us  bread."  Mar- 
riage, too,  had  a  good  deal  to  do  with  the 
success  of  Lord  Truro,  not  to  speak  of  im- 
proving the  then  over-convivial  habits  of  the 
circuit  bar.  When  Wilde  (Lord  Truro) 
joined  the  Western  Circuit,  he  was  an  invalid, 
and  travelled  with  his  wife.  He  rarely  dined 
at  the  circuit  mess,  and  tlc\f)tfd  the  entire 
evening  to  his  briei.s.  This  compelled  a 
corresponding  alteration  of  habits  in  others  ; 
and  a  popular  leader,  afterwards  a  distin- 
guished judge,  is  reported  to  have  said  to 
him,  "  1 11  tell  you  what  it  is.  Wilde,  you 
have  spoiled  the  circuit.  Before  you  joined 
us  we  lived  like  gentlemen,  sat  late  at  our 
wine,  left  our  briefs  to  take  care  of  them* 


selves,  and  came  into  court  on  a  perfect 
footing  of  equality.  Now  all  this  is  at  an 
end,  and  the  assises  are  becoming  a  drudgery 

and  a  bore." 

Lord  Campbell  had  a  poor  opinion  of  law- 
yers' matrimonial  choice.  "  Generally  speak- 
ing," he  says,  the  wives  and  daughters  of 
lawyers  are  nothing  by  any  means  to  boast 
of.  Barristers  do  not  marry  their  niistrcs'^es 
so  frequently  as  they  used  to  do,  but  they 
seldom  can  produce  a  w<nnan  that  a  man 
can  take  under  his  arm  with  any  credit" 
This  is  certainly  a  monstrous  libel.  Lord 
Campbell  might  have  remembered  that  the 
wife  of  the  judge  whose  decisions  he  reported. 
Lord  Ellenborough,  had  been  a  reigning 
beauty  and  a  toast ;  that  the  wife  of  his  great 
rival.  Lord  T-yndhurst,  was  one  of  the  chief 
ornaments  of  London  society  ;  that  the  wife 
of  his  friend,  Lord  Tcnterdcn,  was  all  that 
a  wife  could  or  should  be ;  that  it  was  despair 
for  the  death  of  an  amiable  and  accomplished 

and  too  well-beloved  wife  which  ha-I  caused 
Sir  Samuel  Romilly,  in  a  *'  horrible  dismay 
of  soul,"  to  take  his  own  valuable  life ;  to 
say  nothing  of  Lady  Abinger,  Lady  Den- 
man,  and  Lady  Hatherley.  One  of  the  most 
pleasing  incidents  in  the  life  of  the  late  Lord 
Hatherley  is  that  which  illustrates  his  at* 
tachment  to  his  wife:  — 

"Some  years  before  his  death  Lord  Hath- 
erley, having  to  attend  the  Queen  as  Lord 
Chancellor,  was  bidden  to  stay  as  her  Maj 
estv's  a;ticst  after  the  business  for  uhich  he 
had  come  was  finished.  He  ix'traycd  sf)me 
hesitation  at  this  command,  and,  being 
pressed  to  explain,  told  her  Majesty  that  it 
was  the  first  occasion  in  his  married  life  on 
which  he  had  passed  twenty-four  hours  away 
from  Lady  Hatherley.  The  Queen  allowed 
him  to  depart,  and  graciously  commantleti 
that  the  next  time  the  Lord  Chancellor 
visited  her  he  should  be  accompanied  by 
La(h  Hatherlev." 

*' Hathrrlc) ."  said  Lord  Westbury,  "  is  a 
mere  bundle  of  virtues  without  one  redeem- 
ing vice."  —  Law  Gasetu. 
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PERTURBED  SHADES. 

Br  Fmmcis  Dama. 
Scene,  ne  Probate  Court.    Enter,  Three  Shades,  invisible. 

T  T  AD  I  not  been  too  Ul  to  attend  to  my  will' 
^       I  *d  have  disinherited  Jim ; 

And  now  they  swear  he's  my  lawful  heir. 
And  they  "ve  given  it  all  to  him. 

xd  Shaoe  i^who  has  drawn  his  own  will,  in  the  light  vj  ''  The  Pocket  Coiimelhrai'lau/ 
or,  Every  Man  his  own  Attorney")  sings,  allegretto. 

Oh,  never  die  till  you  Ve  made»  as  I, 

Your  will  and  your  testament. 
Or  your  administrator '11  cut  up  your  estate 

According  to  laws  of  descent. 

(T»elgfs  and  regisiers  of  Probate  defend  us!) 
Oh,  Aang  that  judge — what's  that?    Oh,  fudge!' 
Can't  he  read^  I'd  like  to  know? 

Has  a  man  no  say,  in  regard  to  the  way 
His  property's  going  to  go? 


The  Court,  audibly. 

The  rule  in  Shelley's  Case  applies,  and  Bertrand  takes  in  fee,  the  word 
hdrs  giving  a  hereditary  construction  to  the  whole. 

9i  Sbaob. 

My  will  I  took  from  a  printed  book, 

Verbatim.    Could  /  divine 
That  that  blamed  old  fool  would  apply  the  rule 
In  Shelley's  Case  to  mine? 

*  The  Shade  doubtless  subjected  his  desire  to  use  a  stronger  term  to  the  necessities  of  the 
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I  left  some  land  to  my  sod  Bertrand 

For  life,  with  remainder  to^^W. 
He  takes  in  fee,  and  the  heirs — ah  mel — 

Get  nothing,  in  equal  shares. 


And  my  devisees  in  their  degrees 

Get  nothing,  or  little  at  best,  1  see; 
While  an  heir  I  hate  takes  a  large  estate 

On  the  ground  of  my  partial  intestacy! 

Shade  {w^tse  wiU  had  hem  a^y  drawm  by  etmud  m  ike  frwimu  ettOmyy 

lire  /  took  my  last  journey  I  had  an  attorney 

And  set  him  at  work  to  draw 
An  elegant  will  with  a  codicil. 

According  to  form  of  law. 

And  none  by  that  will  hath  taken  a  mU; 

Since  first  they  broke  the  seals, 
A  century's  past,  and  I*m  told  at  last 

It  has  gone  to  the  Court  of  Appeals. 

And  each  leq^atec  is  as  dead  as  we, 
And  the  graves  of  the  heirs  are  green; 

But  the  will  must  bide  till  the  court  decide 
Whatever  its  phrases  mean. 
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TO  run  in  debt  in  these  days  is  a  sub-  i 
ject  for  light  comedy*  the  burden  of 
many  a  jest.   In  early  times  it  was  truly  a 

tragic  situation.     The  Roman  debtor,  as 
everybody  knows,  who   made   default  for 
thirty  days  in  paying  up,  was  handed  over 
to  his  creditors  in  execution ;  and  with  nice 
particularity  (meant  to  be  humane)  the 
Twdve  Tables  went  on  to  define  the  exact 
weight  of  the  fetters  (not  more  than  fifteen 
pounds!)  with  which  the  creditor  might  load 
him.    If  this  discipline  failed,  the  creditor, 
after  sixty  days  more»  might  slay  or  sell 
him,  or,  if  there  were  several  creditors,  they 
might  hew  him  in  pieces  amonj^  them  ;  and 
the  Roman  law,  in  such  a  case,  was  not  as 
precise  as  the  law  of  Venice  about  a  creditor 
getting  more  of  the  debtor*s  carcass  than 
was  proportioned!  to  his  debt.  But  this  carv- 
ing up  of  the   debtor  was  an  expensive 
luxury,  only  to  be  indiilgod  in  by  a  Roman 
Shylock.    The  usual  and  business-like  thing 
was  to  sell  him  or  keep  him  as  a  slave.  In 
the  pre-Solonian  jurbprudence  at  Athens 
things  were  rather  wor«;e,  for  every  debtor 
unable  to  fulfil  his  contract  was  not  only 
liable  to  be  adjudged  as  liie  slave  of  his 
creditor,  but  also  his  minor  sons  and  unmar- 
ried daughters  and  sisters,  whom  the  law 
gave  him  the  power  of  scllin.L,^    The  Gentoo 
law  of  India  also  gave  the  creditor  power  to 
seize  and  confine  the  debtor,  his  wife,  chil- 
dieo^and  chattels  of  all  kinds;  but  it  is 
peculiar  in  providing  that  before  he  pro- 
ceeded to  these  "  fierce  extremes  "  he  was 
to  try  various  milder  modes  of  obtaining 
payment.    If  speaking  to  the  friends  and 
relations  of  the  debtor  proves  unsuccessful, 
"he  shall  go  in  person,"  says  the  Gentoo 
Solomon,  "  and  importune  for  his  money" 
(no  novelty  lhi.>),"and  stay  some  time  at 
the  debtor  s  house  without  eating  or  drink- 
ing;'  If  this  fails,  "  he  shall  carry  the  debtor 
IxMoe  with  him,  and  having  seated  him 
)>efore  men  of  character  and  reputation  shall 
99 


I  there  detain  him."  Next,  a  little  roguery 
ma)'  bo  practised  ;  he  shall  endeavor  by 
feigned  pretences  to  get  hold  of  some  of  his 

goods."    After  these  have  been  exhausted 

ineffectiiaHy,  the  creditor  "  ramps  for  his 
money,"  and  may  exclaim  with  RiHiieo, 

Away  to  heaven  respective  lenity." 

The  plan  indicated  above  of  staying  at  the 

debtor's  house  without  eating  or  drinking 
is  technically  known  in  India  as  "doing 
dharna."  The  most  ingenious  form  of  this 
debt-collecting  process  is  hiring  a  Brahmin 
to  do  the  sitting;  for  if  this  sacred  person 
should  be  starved  to  death  in  nuito  impor- 
tunity Ix'tore  the  deblor  s  door,  curses  ot  the 
most  appalling  description  would  alight  on 
the  debtor's  head.  It  is  as  if  an  English 
creditor  were  to  employ  an  archdeacon,  or 
some  other  dignified  ecclesiastic,  to  dun  his 
debtor.  Accordinj^  to  the  ieutonic  codes, 
again,  the  insolveni  debtor  falls  under  the 
power  of  his  creditor,  and  is  subject  to  per- 
sonal fetters  and  chastisement.  Ciesar, 
when  he  was  in  Gaul,  found  Or<j;etorix 
surrounded  with  a  retinue  of  these  ensla\ed 
debtors  oi  his  {obaratos  suos).  King  Alfred, 
in  his  laws,  exhorts  the  creditor  to  lenity 
(Thorpe,  I.  53).  This  extraordinary  and 
uniform  severity  nf  ancient  systems  of  law 
to  debtors,  and  the  extrava;;ant  powers 
which  they  lodge  with  creditors,  is  re- 
marked by  Sir  H.  Maine.  "  It  often  strikes 
the  scholar  and  the  jurist,"  he  says,  "  as 
siuLjuIarly  enip;matical  ; "  and  he  tries  to 
explain  it  by  the  theory  that  the  nexum,  to 
take  the  case  of  the  Roman  debtor,  was 
really  in  the  nature  of  a  conveyance  and  not 
contract,  payment  being  artificially  pro 
longed  to  give  time  to  the  debtor.  Hence 
the  debtor's  default  was  regarded  wfth  great 
disfavor.  This  is  ingenious,  but  too  subtle 
The  explanation  is  probably  much  simpler; 
partly  it  was  indiflerence  to  suftering,  and 
partly  it  was  that  so  long  as  slavery  and 
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serfdom  were  rraognized  institutions,  so 

long  a  man's  person  was  pnrr  of  his  prop- 
erly and  a  realizable  asset;  and  probably 
the  idea  never  occurred  to  members  of  such 
a  primitive  ocmmunity  that  the  debtor 
should  not  pay  his  debt  with  his  person. 
The  htiman-cliattel  view  is,  of  course,  very 
shockiiii;  to  us,  with  all  its  attendant  misery; 
but  It  requires  no  particular  stretch  of  ima- 
gination to  picture  such  a  state  of  society. 
We  have  only  to  go  back  a  century  —  hardly 
that,  indeed-  to  find  in  onr  own  country, 
with  its  boasted  freedom  and  merciful  laws, 
the  same  thing,  slightly  modified, — debt, 
that  is  to  say,  expiated  by  life>long  imprison> 
ment  with  or  without  the  tortures  of  damp 
dungeons  and  fetters  (sec  17  State  Trials, 
298-618),  an  imprisonment  mvolving  not 
only  the  debtor,  but  his  family.  A  trum- 
pery matter  of  a  few  pounds  might  lodge  a 
man  in  the  Fleet,  or  King's  Bench,  and 
over  their  portal  was  written  more  unmis- 
takably than  that  which  Dante  saw,— > 

"  All  hope  abandon  ye  who  enter  here.'* 

History  teems  with  examples.   The  comic 

poet  VVychcrly  languished  for  seven  years 
in  the  Fleet  for  want  of  Sheridan, 
in  the  person  of  Sir  Charles  Surface,  could 
dash  his  brilliant  jests  at  the  Jew;  but  he 
had  to  endure  the  final  ignominy  of  being 
dragged  from  his  bed,  a  dying  man,  to  a 
sponging-house.  The  scenes  of  "  Little 
Dorrit,"  as  everybody  knows,  were  no  fanci- 
ful creations  of  Dickens;  but  the  veritable 
picture  of  his  father's  and  family's  own 
"  Micawber  "  experiences.   One  bright  ex* 


ception  to  the  blighting  influence  of  the 
debtor's  gaol  is  on  record.  TIk-  Kini^'s 
Hench  prison  made  the  fortune  oi  t  hit  f- 
Justice  Pemberton  ;  for,  having  squandered 
his  substance  in  riotous  living,  and  being 
consigned  to  "durance  vile,"  he  fell  to  at 
his  I'w  books  (hitherto  neglected),  and 
estalilishcil  such  a  reputation  for  learning 
as  induced  his  Jew  creditor  to  let  him  out 
(not  from  any  weak  motive  of  compassion, 
but  that  he  might  work  out  his  debt  by  legal 
practice  ),  and  led  ultimately  to  his  attaining 
the  highest  honors  of  his  profession. 

From  undue  severity  the  law  has  now 
passed  to  an  almost  too  easy  tolerance  of 
indebtedness.  The  so-called  imprisonment 
for  <!el)t  under  the  Debtors'  Act  is  not 
imprisonment  for  delu,  but  tor  dishonesty, 
as  the  late  Lord  Bramwell  pointed  out  in 
Stoner  v.  Fowle  (13  App.  Cas.  28),  for  it' is 
only  when  a  man  has  had  the  means  of  pay- 
inf^  and  has  not  done  so  that  he  can  be 
imprisoned.  The  Bankruptcy  Act,  1883, 
has  for  the  first  time  struck  the  right  note 
in  recognizing  that  there  are  debtors  and 
debtors,  and  in  discriminating  between  insol- 
vency induced  by  misconduct,  such  as 
extravagant  living  or  reckless  speculation, 
and  insolvency  induced  by  misfortune  with- 
out misconduct.  But  it  may  be  not^d  that 
the  withholding  the  discharge  is  in  the 
interests  of  the  commercial  community,  not 
redress  according  to  the  creditor.  The 
creditor's  "sole  remaining  joy,"  now  that 
whips  and  fetters  are  denied  him,  is  to 
heckle  "  his  debtor  at  the  public  examina- 
tion. — Legal  Gazette. 
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Bv  Lk  E.  Chtitendbn. 


MY  DEAR  Editor,  —  You  have  asked 
mc  tn  contribute  some  reminiscences 
to  ihe  "  Green  Bag  ;  '  and  although  I  am  by 
no  means  sure  that  I  shall  write  anything 
worthy  of  your  clever  magazine,  yet  in  order 
to  show  my  good-will,  I  will  brush  up  my 
memory,  hopinj^  that  it  may  yield  a  few  i 
cunous  or  amusing  incidents  which  may 
serve  to  entertain  your  readers. 

Times  have  indeed  changed  since  I  was 
admitted  to  the  Bar  of  Vermont  some  forty 
odd  years  ago,  and  in  nothinc;  more  thar.  in 
the  public  estimate  of  the  value  of  profes- 
sional services.  My  legal  fnends  of  the 
younger  genention  give  me  a  loolc  of  incre- 
dulity when  I  tell  them  that  I  ht%i\\-\  practice 
before  a  Supreme  Court  the  judges  nf  wiiich 
worked  from  nine  A.  M.  to  six  p.  m.  every  day, 
except  Sundays  and  holidays,  for  $750  per 
year. 

"  What  kind  of  material  did  your  State  get 
for  such  nif:^i^ardly  pay  ?"  they  ask.  Well, 
the  hrst  Supreme  Court  before  which  1  ap- 
peared, comprised  Charles  K.  Williams  and 
Stephen  Royce,  whose  sound  opinions  are 
known  to  every  New  Enp;land  lawyer; 
Samuel  S.  Phelps,  pronounced  by  Mr.  Web- 
ster the  best  lawyer  of  his  time  in  the  Senate 
of  the  United  States;  Jacob.  Collamer  and 
Isaac  F.  Redfield,  both  lawyers  and  states^ 
men  of  national  reputation.  And  although 
we  considered  the  court  a  fairly  good  one.  it 
was  not  thought  to  be  anything  extraordinary. 
The  little  State  could  have  duplicated  it  at 
the  same  epoch. 

"But  they  were  men  of  small  practice  and 
limited  judicial  views!  "  I  have  heard  it  said. 
Possibly;  for  the  following  incident  will 
give  an  idea  of  the  type  of  men  to  which 
they  belonged.  I  had  a  heavy  case  before 
one  of  them,  presiding  in  our  county  court. 


or,  as  it  should  he  called,  the  Circuit.  It  was 
an  action  on  a  written  contract  to  recover 
pay  for  ten  locomotive  engines.  The  con- 
tract provided  for  pa]nnent  in  the  securities 
of  the  defendant,  —  a  railroad  corporation. 
ll  was  claimed  by  the  plaintiff  that  the  de- 
fendant had  disqualified  itself  from  issuing 
the  securities  described  in  the  contract,  and 
a  recovery  was  claimed  in  money. 

The  case  turned  upon  the  construction  of 
the  written  contract.  The  qncstion  was 
thoroughly  discussed;  and  mucii  tn  mv  dis- 
appointment, the  judge  decided  against  my 
client,  and  directed  a  verdict  for  the  plaintiff. 
I  made  the  usual  motion  for  a  new  trial. 
The  jud.^e  asked  whether  I  was  willing  to 
have  it  heard  the  next  morninp^.  As  I 
wanted  li>  appeal,  and  had  no  expectation  of 
succeeding  in  my  motion  except  in  the  Ap- 
pelate Court,  I  consented. 

The  next  morning  the  motion  was  heard, 
—  the  only  question  was  the  one  he  had 
decided  on  the  previous  day.  Of  course  I 
argued  it  as  well  as  I  could  ;  my  adversaries 
did  the  same.  The  judge  decided  it  on  the 
spot  in  an  able  opinion.  One  who  licard  it 
would  not  have  supposed  that  he  had  ever 
heard  of  the  question  before,  much  less  that 
he  had  decided  it  the  other  way  within  the 
last  twenty-four  hours.  He  reversed  bis 
first  decision,  and  granted  my  motion.  His 
"  narrow  view5; "  and  "  pride  of  opinion  "  in 
this  instance  were  rather  curiously  illustrated; 
for  he  exhibited  no  more  hesitation  in  revers. 
ing  himself  than  be  would  have  shown  in 
reversing  another  for  whose  opinion  he  bad 
no  respect  whatever.  Perhaps  not  every 
"broad-minded"  and  experienced  jud^e  of 
recent  times  would  have  shown  greater, 
courage,  or  more  Indifference  to  bis  own 
record  for  consistency ! 
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"AU  this  may  be»"  says  the  reader. 

"Granted  that  there  were  j^i.ints  \\\  those 
da\  V  rmunt  now  produces  no  such  judi- 
cial niaienal ! " 

That  is  an  admission  which  I  could  not 
make.  I  do  not  believe  that  the  bar  has  much 
deteriorated  in  any  of  the  New  I^nf^laiul 
States,  though  it  must  be  admitted  that  the 
practice  and  legislation  have.  The  sugges- 
tion reminds  me  of  a  story,  or  rather  of  an 
observation  made  by  a  bright  Vermont  law- 
yer. He  afterwartis  became  insane,  poor 
fellow!  and  when  I  last  heard  from  him  lie 
was  contented  and  happy  in  the  opinion  that 
he  was  the  proprietor  and  superintendent  of 
the  beautiful  institution  in  which  he  was 
confined. 

There  was  a  Federal  judge  to  be  appointed 
in  the  Vermont  district.  Aspirants  were 
numerous,  most  of  them  very  competent, 
with  strong  and  active  supporters.  The 
youngest  and  least  known  of  them  received 
the  nomination.  A  New  York  lawyer,  bit- 
terly disappointed  that  a  friend  whom  he 
recommended  did  not  get  the  place,  com- 
plained of  and  criticised  Mr.  Evarts,  then 
Attorney-General,  for  passing  over  distin- 
guished, able  men,  and  appointing  one  whom 
nobody  knew. 

"Don't  trouble  yourself  about  Evans}" 
said  my  friend*  "  He  lives  half  the  year  in 
Wind-sor,  and  understands  the  situation.  He 
knows  that  he  can  fish  up  any  trout-stream 
in  V^ermont,  and  catch  a  better  man  for  a 
judge  tiian  he  could  find  in  your  big  city 
with  Lord  Rosae's  telescope  and  a  search- 
warrant  ! 

Although  we  were  so  fortunate  in  those 
days  as  to  have  the  best  material  on  the 
bench,  we  were  often  called  upon  to  deal 
with  as  worthless  stuff  on  the  stand  as  one 
could  find  nowadays  in  any  of  our  city 
courts.  It  has  been  my  observation  that  a 
witness  who  on  his  cross-examination  repeats 
the  question  asked  him  before  answering  it, 
is  almost  invariably  dishonest  or  at  least 
untrustworthy.  In  a  case  in  which  I  was 
counsel,  a  fellow  who  called  himself  an  expert 


testified  to  facts  which,  if  true,  destroyed  my 
client's  claim,  and  In  order  to  make  all  safe 
for  his  employer,  he  also  swore  to  admissions 
of  my  client  which  were  iatal. 

*'  What  is  your  name  ?  **  I  asked. 

"What  is  my  name?"  he  inquired.  I 
promptly  set  him  down  as  a  fraud,  and  asked 
him  many  questions,  to  let  the  jurv  hear  his 
parrot-like  repetitions.  He  fell  into  the  trap, 
and  did  not  fail  to  repeat  in  a  single  instance. 
Finally  I  asked,  "  What  is  your  business  ?  " 

"  What  is  my  business  ?  "  he  repeated. 

"Yes!  Can't  you  hear?  What  —  is — 
your  —  business  ? " 

After  sufficient  hesitation  to  indicate  a 
doubt  in  his  own  mind  whether  he  had  any 
business,  he  said,  — - 

"  Rubber." 

"  Rubber  of  what  > "  I  asked. 
"  Rubber  of  what  ?"  he  repeated. 
*'Yes!  Yesl  Rubber  of  what?"  I  de- 
manded.   Tell  us  what  kind  of  a  rubber  you 

are.>" 

I  do  not  know  why,  but  my  last  question 
completely  upset  the  expert  witness.  His 
assurance  left  him,  —  he  literally  went  to 
pieces.  After  tWs,  I  had  no  difficulty  in  ex- 
posinp^  his  ipjnorancc  and  his  falsehoods.  I 
remarked  to  the  jury  that  they  could  see  the 
lie  run  out  of  him,  as  they  had  seen  it  run 
from  a  teach  in  the  home  soap-making  of 
their  eariy  lives. 

In  one  respect  the  lawyers  of  some  parts  of 
New  England  were  remiss.  They  did  not 
always  cultivate  the  social  qualities  of  each 
other.  Good  .  fellowship,  respect  for  one 
another,  may  make  our  hardest  drudgery 
pleasant.  Once  or  twice  in  every  year  tbe 
lawyers  of  every  county 

"  Should  gather  roand  the  table. 
With  mirth  and  uproar  knid,'* 

as  we  did  at  the  annual  bar  supper  of  Addison 
County,  Vermont.  There  we  had  in  all  the 
judges;  we  criticised  their  opinions,  made 
speeches,  and  sung  songs.  The  memory  of 
those  festivals  still  clings  around  the  old 
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court-house  and  hotel  in  Middlcbury,  and 
gray-haired  sires  tell  their  ;;randsons  of  the 
glorious  fun  wc  bad  at  least  once  a  year. 
Now,  forty  years  afterward,  I  bear  testimony 
to  the  feict  that  nowhere  in  the  State  was  the 
hard  work  of  our  profession  so  agreeable, 
the  brethren  so  courteous  to  the  court  and 
to  each  other,  rivalry  and  jealousy  so  com- 
pletely suppressed  among  members  of  the 
bar  in  Vermont  as  in  Addison  County. 
These  excellent  results  were  largely  due  to 
the  annual  bar  supper  ! 

Young  Vermont  lawyers  were  sometimes 
eminently  fitted  to  "  go  West  and  grow  up 
with  the  country."  I  was  for  many  years 
chairman  of  the  committee  to  examine  can- 
didates for  admission  to  the  bar.  One  day 
there  came  before  us  two  young  men  who 
had  "entered  their  names"  in  some  office* 
and  there  devoted  themselves  to  teaching. 
Of  the  law,  of  any  branch  of  the  law,  they 
were  as  ignorant  as  so  many  Hottentots. 
The  only  rule  they  had  pretended  to  comply 
with  was  their  term  of  service  in  a  law  office, 
and  their  graduation  from  some  college.  I 
frankly  told  them  that  for  them  to  attempt 
to  practise  law  would  be  wicked,  danger- 
ous, and  would  subject  them  to  suits  for 
malpractice.  They  begged,  they  prayed, 
they  cried.  Th^  had  been  poor,  —  had 
taught  school  to  pay  their  way  through  col- 
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lege,  and  now  wanted  to  go  West  They 
overcame  my  associates  ;  and  I,  wiiii  much 
self-reproach,  consented  to  sign  their  certifi- 
cates, on  condition  that  each  would  buy  a 
copy  of  Blackstone,  Kent's  Commentaries, 
and  Chitty's  Pleadings,  and  immediately 
emigrate  to  some  Western  town  ! 

They  were  admitted.  For  six  or  seven 
years  I  heard  nothing  of  either.  But  in 
1863  there  came  to  my  office  in  the  Treasury, 
in  Washington  a  bulky  package  by  express- 
Being  opened,  it  exposed  a  thick  volume  of 
seven  hundred  pages,  in  law  calf,  entitled 
"A  Treatise  on  the  Constitution  of  the 
United  States  of  America."  It  was  published 
by  a  firm  of  law  booksellers  in  a  Western 
State.  One  of  the  caiuiidatcs  whose  admis- 
sion had  so  strained  my  conscience  was  its 
kanwi  alitor.  It  was  dedicated  to,  and 
highly  commended  by,  his  rival  in  ignorance 
and  his  companion,  with  the  title  of "  Justice 
of  the  Supreme  Court "  of  the  State  to  which 
they  had  so  recently  emigrated!  i  cannot 
pass  judgment  upon  the  book,  for  I  have 
never  read  it ;  but  I  have  seen  it  cited  with 
approval  in  an  opinion  by  the  Chief*Justice 
of  the  United  States.  Hoth  these  young 
men,  notwithstanding  their  bad  start  in  life, 
went  West,  grew  up  with  the  country,  and  I 
have  no  doubt  became  good  and  useful 
members  of  the  community. 
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THE  SUPREME  COURT  OF  APPEALS  OF  VIRGINIA. 

I. 

By  S.  S.  P.  Patteson,  q/  the  Rkhmmd^  Va,^  Bar. 


REPRESENTATIVE  government,  with- 
out which  modern  civilization  could  not 

endure,  sprang  into  existence —  "  broke  out," 
as  a  writer  on  colonial  history  '  expresses  it 
—  at  Jamestown,  July  30,  1619,  and  at  the 
heginning  of  the  Revolution  ci  1776  it  was 
practically  a  bicameral  government  all  over 
America.  But.  strictly  speaking,  there  was 
then  no  court  of  last  resort  in  the  colonies. 

The  famous  "  l^arsons  Cause,"  brought  in 
Hanover  County  Court,  April  1,  1762,  in 
which  the  Rev.  James  Maury  was  the  nom- 
inal plaintiff,  and  the  Rev.  John  Camm, 
"Commissary"  of  William  and  Mary  Col- 
lege, and  as  such  agent  of  the  Bishop  of  Lon- 
don and  the  Established  Church  of  England, 
was  the  real  plaintifT,  was  tried  before  a  Vir- 
gi  i  I  iiry  ;  and  after  the  rout  of  the  clergy  by 
Patrick  Henry,  a  final  appeal  could  only  be 
taken  to  the  king  and  his  privy  council  in 
England.  All  of  the  Virginia  courts  and 
people  sustained  Patrick  Henry.  A  case  in 
which  Camm  himself  u-as  plaintiff  was  ap- 
pealed from  the  General  Cuurt  of  Virginia; 
but  the  king  allowed  it  to  be  dismi-'^ed  in 
1767  on  a  technicality,  for  it  was  then  very 
evident  that  public  sentiment  on  this  side  of 
the  ocean  would  not  sustain  the  crown.  The 
voices  of  the  Tories  who  wisiicd  to  uphoKl 
GctH>;e  III.  in  his  encmnchments  on  the 
rights  of  the  people  were  soon  silenced  by 
the  guns  of  liberty.  It  was  really  a  matter 
which  was  beyond  the  jurisdiction  of  the 
court,  as  much  hcyoiul  such  jurisilirtion 
was  the  inctkctivc  attempt  nearly  a  century 
later  of  the  Supreme  Court  of  the  United 
States,  in' Scott  ».  Sandford,  19  How.  p.  yj^, 
to  stem  the  tide  of  the  "  irrepressible  con- 
flict "  by  a  decision^  perhaps  technically  right, 

1  Seeley'a  «l1ie  Expanaian  of  England  "  p.  67. 


of  a  question  bargained  for  in  the  Constitu- 
tion»  which  had  grown  to  be  an  outn^e  upon 
the  conscience  of  mankind. 

The  principal  court  in  Viri^inia  before  the 
Revolution,  known  as  the  General  Court,  con 
sisted  4^  the  governor  and  council  for  the 
time  being,  any  five  constituting  a  court,  it 
had  junsdiction  "  to  hear  and  determine  all 
causes,  matters,  and  thmgs  whatsoever  relat- 
ing to  or  concerning  any  person  or  persons, 
ecclesiastical  or  civil,  or  to  any  person  or 
thing  of  what  nature  soever  the  same  should 
b^  whether  brought  before  tbem  by  original 
process,  appeal  from  any  inferior  court,  or  by 
any  other  way  or  means  whatsoever.  Its 
jurisdiction,  both  original  and  appellate, 
was  limited  to  controversies  of  the  value  of 
£\o  sterling,  or  2000  pounds  of  tobacco  and 
iijnvards,  as  appears  by  Acts  of  the  General 
Assembly  uf  1 75 3,  ch.  I.  2.  5.  and  25.  It 
had  exclusive  criminal  jurisdiction  as  a  court 
of  oyer  and  terminer.  It  retained  its  crim* 
inal  jurisdiction  as  an  appellate  tribunal 
exclusive  of  all  others  until  the  adoption  of 
the  Constitution  of  iS5r,  by  which  it  was 
abolished.  For  a  short  time  after  the  Revo* 
lution  it  was  consolidated,  as  to  its  appellate 
jurisdiction,  with  the  Admiralty  Court  and  the 

I  High  Court  of  Chancery,  which  formed  the 
first  Court  of  -Appeals  of  X'irginia  under  her 
first  Constitution,  which  was  adopted  on  the 
29th  day  of  June,  1776.  After  the  Supreme 
Court  of  Appeals  proper  was  formed,  on  Dec. 
-4.  the  General  Court  had  no  app'^'- 

late  jurisdiction,  except  in  criminal  cases, 
cases  connected  with  the  revenue,  taking 
probate  of  wills  and  granting  administration 
upon  intestates*  estates,  in  wliich  its  jurisdic- 
tion was  concurrent  with  the  District,  and 
afterwards  the  Circuit,  C  ounty,  and  Corp'^ra- 

I  tion  courts  throughout  the  State.  It  received 
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the  name  of  General  Court  m  1661- 1662.  and 
existed  one  hundred  and  ninety  years  under 
the  same  name. 

Until  the  Constitution  of  185 1  the  judges 
of  the  Supreme  Court  of  Appeals  and  of  the 
General  Court  held  their  offices  for  life.  It  is 
true  the  Constitution  of  1S29-1830  author- 
ized the  General  Assembly,  by  a  concurrent 
vote  of  two  thirds  of  the  two  houses,  to 
remove  a  judge.     Under  that  Constitution 
none  were  ever  so  removed.     By  the  Re- 
formed Constitution  of  1851.  the  judges  of 
all  the  courts  were  elected  by  the  people ;  the 
Supreme  Court  of  Appeals  for  twelve  years, 
and  of  the  Circuit  Courts  for  eight  years,  all 
being  re-elit^iblc  after  the  expiration  «»f  their 
respective  terms  ot  service.    The  Constitu- 
tion of  185 1  was  never  regularly  abolished ; 
as  will  later  on  appear,  it  was  destroyed  as  a 
result  of  the  Civil  War.  The  terms  for  which 
the  judges  have  since  that  time  been  elected 
have  remained  unchanged  ;  but  there  has 
never  been  an  ekction  of  the  judges  by  the 
people  in  Virginia  since  the  war.  All  of  the 
records  and  order  bi  loks  of  the  General  Court 
and  the  Supreme  Coui  i  of  Ap])ea].s  ()r\"ir;:^tnin 
were  destroyed  by  fiic  at  the  evacuation  ot 
Richmond,  April  3,  1865.    This  was  a  great 
lo«s,  not  only  to  Virginia,  but  to  the  coun- 
try at  large.   The  General  Court,  as  we  have 
seen,  was  abolishctl  by  tlie  Con«5tittttion  of 
1851,  and  its  appellate  criminal  jurisdiction 
tiansferred  to  the  Supreme  Court  of  Appeals 
of  Virginia,  which  had  no  criminal  jurisdiction 
prior  to  that  time.  The  first  Court  of  Appeals 
was  a  legislative  court  only.    The  fourteenth 
section  of  the  first  Constitution  conferred  the 
power  of  electing  the  judges  of  the  Supreme 
Court  of  Appeals,  the  General  Court,  the 
High  Court  of  Chancery,  and  the  judges  of 
the  Admiralty  Court,  by  joint  ballot  on  the 
two  houses  of  the  General  Assembly,  who 
were  to  hold  their  offices  during  good  beha- 
vior (Hen.  Stat.  vol.  9,  p.  117).   The  Ad- 
miralty Court,  consisting*  of  three  judge.s. 
was  established  in  October,  1776  ;  the  High 
Court  of  Chancery,  consisting  of  the  .same 
number  of  judges,  in  October,  1777  ;  and  the 


General  Court  at  the  same  time,  consisting 
of  five  judges. 

The  Supreme  Court  of  Appeals  of  Virginia 
was  established  by  an  act  of  the  May  session 

of  1779;  and  it  was  provided  that  it  should 
consist  of  the  jiul^es  ot  the  High  Court  of 
Chancery,  General  Court,  and  Court  ot  Admi- 
ralty. This  court,  as  is  shown  by  an  order 
entered  on  its  order-book,  met  without  being 
sworn  in  ;  and  tlic  judges  produced  no  com- 
missions, as  they  were  already  judges  and 
knew  each  other  to  be  judges.  Here  is  the 
quaint  old  order:  <— 

"  Williamsb'irir,  tn-wit.  —  At  the  capilol  111  the 
said  city,  on  Monday  the  30th  of  August,  one 
thousand  seven  hundred  and  seventy^nine :  In 
virtue  of  an  act  i)asscd  at  the  last  general  as^jein- 
bly,  intituled  an  art  ronsfitntin};  the  court  ol 
appeals,  then  and  there  f  oincned,  Edmuml  I'en- 
dleton  and  George  Wythe,  esquires,  two  of  the 
Judges  of  the  high  court  ot  chancery  ;  John  Iilair. 
es<|uire,  one  of  the  jiidm  s  ot  the  general  court;  and 
l^njau)in  Waller,  Kiciiard  Cary,  and  William  Kos- 
coe  Wilson  Curie,  esquires.  Judges  of  the  court  of 
admiralty:  And  thereupon  the  oath  of  fidelit\  jrc 
scribed  by  an  art.  intitulcil,  an  act  prescribiiiL'  tin- 
oath  ot  fidelity,  and  the  oaths  of  cerUiin  puhiic 
officers ;  together  with  the  oath  of  office  prescribed 
by  ilu  vii.l  Kt  ( oiiviituting  the  court  of  appeals,  to 
Iv  t.ikt  11  b\  I  v( TV  ]iuU;e  in  the  said  court,  being 
first  adinuiistered  by  the  said  George  Wythe  and 
John  Blair,  esquires,  to  the  said  Edmund  Pendleton* 
esquire;  and  then  by  the  said  F.dmund  Pendleton, 
esffiiire.  to  the  rest  of  the  Jtidgrs  the  court 
proceeded  to  the  business  before  them  "  (^4  Call, 
P-  3)- 

They  appointed  a  clerk,  rrier,  and  tip<<taft'. 

A  case  of  the  gravest  signihcance  soon 
came  before  the  court.  It  was  one  of  the 
most  important  ever  decided  by  any  tribunal 
There  was  no  precedent  for  the  judges  to  fol- 
low.' It  was  decided  in  November,  1782.  and 
is  styled  Commonwealth  v.  Catoii,  d  al. 
4  Call,  p.  5.  John  Caton,  Joshua  Hopkins, 
and  John  Lamb  were  condemned  for  treason. 
They  were  tried  and  convicted  In  the  Gen- 


1  Bradlaugh  v.  Gossett,  12  Q.  B.  D. 
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eral  Court,  and  appealed  on  the  gruuud  that 
tliey  had  been  pardoned,  and  that  they  had 
been  refused  the  benefit  of  their  pardon.  The 
governor  had  no  right  to  grant  a  pardon  in 

cases  of  treason  ;  but  he  was  authorized  to 
"suspend  sentence  "  until  the  meeting  of  the 
General  Assembly,  who  shall  determine 
whether  such  person  or  persons  are  proper 
objects  of  mercy  or  not,  and  order  accord- 
in_t;l\-."  The  llniise  of  Dek\t;ates,  by  resolu- 
tion ot  June  i8,  1 782,  pardoned  the  prisoners, 
but  the  Senate  refused  to  concur.  The 
Attorney-General  on  behalf  of  the  Com- 
monwealth  denied  the  validity  of  the  pardon, 
because  the  Senate  had  so  refused  its  assent 
to  the  action  of  the  lower  branch  of  the 
legislature. 

The  question  then  came  up  squarely : 
Was  this  a  constifutional  pardon  ?  All  of  the 
judges  united  in  the  opinion  that  the  act  of 
the  House  of  Delegates  was  unconstitutional. 
Wythe  and  Pendleton  both  delivered  opin- 
ions. Said  Wythe,  one  of  the  greatest 
judges  who  ever  sat  on  the  bench  in 
Wginia:  — 

"  I  hav  e  heard  of  an  English  chancellor  who 
«^Tid.  and  it  ^^■,ss  nobly  said,  that  it  was  his  duty  to 
protect  the  rights  of  the  subject  against  the  en- 
croachments of  the  crown ;  and  that  he  would  do 
it  at  every  ha/;ird.  But  if  it  was  hb  duty  to  pro- 
tect a  solitary  individual  against  the  rapacity  of  the 
sovereign,  surely  it  is  equally  njine  to  protect  one 
branch  of  the  legislature,  and  consequently  the 
whole  community,  against  the  usurpatioas  of  the 
other  ;  and  whenever  the  ]iroper  occasion  occirs.  I 
shall  feel  the  duty,  and  fearlessly  perform  it.  When- 
ever traitors  shall  be  &ii1y  convicted  by  the  verdict 
of  their  peers,  tiefore  the  competent  tribunal,  if 
one  branch  of  the  legislature,  without  the  concur- 
rence of  the  other,  sliall  attempt  to  rescue  the 
offenders  from  the  sentence  of  the  taw,  I  shall  not 
hesitate,  sitting  in  this  place,  to  say  to  the  General 
Court,  Fiaf  justitia  ruai  (alum  ;  and,  to  the  usurp- 
ing branch  of  the  legislature, '  You  attempt  worse 
than  a  vain  thing,  forahfaough  you  cannot  succeed 
fou  set  an  example  which  may  convulse  society  to 
its  centre.'  Nay,  more,  if  the  whole  Iej;is!atnre  —  an 
event  to  be  deprecated  —  should  attempt  to  over- 
leap the  bounds  prescribed  to  them  by  the  people, 


I,  in  administering  the  public  justice  of  the  coun- 
try, will  meet  the  united  powers  at  my  seat  in  this 

tribunal  ;  (/«// pointing  to  the  ConstUution^ will  say 
to  them,  '  Here  is  the  limit  of  yonr  authfirity,  OfUt 
hither  shall  you  go,  but  no  Jarther. '  " 

Virginia  had  completely  dissolved  her  con- 
nection with  Great  Britain  and  established  a 

constitution  for  her  own  government ;  and 
President  Lincoln  was  mistaken  in  stating,  in 
his  messaj^e  of  July  4,  1861,  that  not  one  of 
the  States  "ever  had  a  State  Constitution 
independent  of  the  Union."  The  Constitu- 
tion under  which  the  femous  decision  was 
rendered  was  "  unanimously  adopted  "  011  the 
20th  of  June,  1776.    Mason's  Hill  of  Rights 
had  been  adopted  with  equal  unanimity  on 
the  I2th  of  Jane.   The  other  States  declared 
themselves  independent  after  the  Declaration 
of  Independence.   Article  III.  of  that  Consti- 
tution provided  that  "  the  Le«;islative,  Ex- 
ecutive, and  Judiciary  departments  shall  be 
separate  and  distinct,  so  that  neither  exercise 
the  powers  properly  belonging  to  the  other." 
That  was  all  the  guide  these  path^breaking 
juf!f!;cf;  had  to  follow. 

In  September,  1 Chief-Justice  Brcarley 
of  the  Supreme  Court  of  New  Jersey  an- 
nounced  that  the  judiciary  bad  the  right  to 
pronounce  on  the  constitutionality  of  laws; 
the  Rhode  Island  court  in  1786,  in  Trevctt  v. 
VVeedon,  claimed  and  exercised  a  similar 
right;  and  the  Supreme  Court  of  South 
Carolina  (Bowman  v.  Middleton,  i  Bay.  252) 
in  1792.    But  one  of  these  cases  could  }sf 
any  possibility  have  been  before  the  Supreme 
Court  of  Appeals  of  Virginia  when  it  decided 
Commonwealth  v.  Caton  a  at.  The  lan- 
guage of  the  judges  all  indicates  that  they 
had  never  heard  of  the  rating  of  the  New 
Jersey  court,  and  the  other  internal  evidence 
is  practically  conclusive  of  the  fact  that  these 
patriotic  men  were  catting  their  way  boldly 
through  an  unknown  forest  in  the  cause  d 
human  liberty.     It  u  hardly  possible  that 
this  important  case  escaped  the  notice  of 
John  Marshall ;  it  is  not  improbable  that  he 
Wtt  employed  as  counsel  by  some  of  the 
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parties, —  the  name  of  the  prisoners'  counsel 
is  not  given  in  the  report, —  and  it  doubtless 
had  its  weight  with  the  Chief-Justice  of  the 
United  States  when  he  rendered  his  cele- 
brated decision  in  1803  in  the  great  case  of 
Marbury  ;•.  Madison,  I   Cranch,  137.  A 
modern  writer 'of  recognized  ability  says  the 
Supreme  Court  of  the  United  States  has  no 
prototype  in  history.    To  all  intents  and  pur- 
poses, was   not  Vir- 
ginia's court  of  last 
resort  under  her  first 
Constitution   the  ori- 
ginal model  ?  The 
view  of  the  origin  and 
growth  of  the  principle 
that  a  court  can  de- 
clare an  act  of  the 
Legislature  void,  here 
presented,  is  conceded 
by  the  most  painstak- 
ing writer  on  the  sub- 
ject' to  be  the  correct 
one.    The  laurels  be- 
long to  Wythe  and  Pen- 
dleton.^ The  Admir- 
alty Court  ceased  to  ex- 
ist on  the  first  Wednes- 
day in  March,  1789, 
that  being  the  date  of 
the  commencement  of 
the  government  under 
the  Constitution  of 
the  United  States  (5 
Wheaton,  p.  423). 

On  the  22d  of  December,  1788.  the  General 
Assembly  passed  an  act  amending  the  act 
constituting  the  first  court  of  appeals,  which 
provided  that  henceforth  that  court  should 
consist  of  five  judges,  to  be  chosen  from  time 
to  time,  commissioned  by  the  governor,  and 
to  "continue  in  office  during  good  beha- 
vior'" (12  Hen.  Stat.  p.  764).    The  act  made 

'  HinnU  Taylor.  Origin  and  Growth  of  the  English 
^^OMtitulion,  p.  73. 

'  Carson's  Hist.  U.  S.  Supreme  Court,  p.  120. 

'  The  court  had  no  reporter  when  the  decision  was 
tndtretl,  and  4  Call'*  Reports.  containinR  Commonwealth 
'  Caton^d/.,  was  not  published  until  1S33. 
40 


EDMUKD  PENDLETON 


no  provision  relative  to  the  then  existmg 
judges  of  the  Court  of  Appeals.  The  five 
judges  under  this  new  law  were  elected  on 
Christmas  Eve,  Dec.  24,  1788,  commissioned 
December  31,  and  qualified  in  the  foUowmg 
spring.  They  met  June  20,  1789,  and  pro- 
ceeded to  business.  Considerable  confusion 
arose  out  of  these  numerous  changes,  as  may 
be  seen  by  reference  to  the  "  Case  of  the 

Judges,"  4  Call,  p. 
135.  There  were  no 
changes  of  any  im- 
portance made  in  the 
court  until  the  Con- 
stitution was  changed 
in  1829-1830.  The 
number  of  judges  are 
the  same  to-day  as 
they  were  then. 

In  the  history  of  this 
great  court  we  find 
no  revolt  against  the 
past,  but  a  f>ersistent 
and  steady  progress. 
People  of  Virginia 
blood  and  all  others 
can  take  a  just  pride 
in  her  laws,  and  those 
who  have  interpreted 
them.  The  court 
elected  on  the  24th 
of  December,  1788, 
consisted  of  Edmund 
Pendleton,  John  Blair, 
Peter  Lyons,  Paul 
Carrington,  and  William  P'leming. 

Edmund  Pendleton,  the  first  president  of 
the  court,  was  the  son  of  a  respectable  man 
who  was  too  poor  to  give  him  more  than  an 
English  education.  Mr.  Robinson,  then 
Speaker  of  the  House  of  Burgesses,  observing 
the  brightness  of  the  young  man,  took  him 
into  his  office,  and  taught  him  law.  Pendle- 
ton showed  all  through  life  marked  gratitude 
for  this  early  kindness.  After  he  came  to 
the  bar  he  soon  obtained  a  good  practice  in 
the  county  courts.  His  practice  rapidly  ex- 
tended to  the  General  Court,  where  he  rose  tu 
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eminence.  He  went  into  politics,  but  not  to 
the  detriment  of  his  professional  prospects ; 

was  a  leading  member  of  the  House  of  Bur- 
presses;  of  the  Convention  which  sat  at  ^ 
Richmond  in  1775 ;  and  upon  the  death  of 
Peyton  Randdpfa  was  made  president  as  well 
of  that  convention  as  of  the  succeeding  one 
which  firamed  the  first  Constitution  of  Vir- 
ginia. He  was  first  judge  of  the  High  Court  ' 
of  Chancery  soon  after  it  was  established,  and 
in  consequence  thereof,  was  ex  officio  pre- 
siding judge  of  the  first  Court  of  Appeals. 
Upon  the  reorganization  of  that  court,  he 
was  made  president,  and  held  that  high 
place,  with  the  approbation  of  all  parties,  until 
his  death,  which  took  place  at  Richmond, 
Oct  33,  1805.  Between  Wythe  and  him> 
self  there  was  always  great  rivalry.  He  was 
industrious  and  methodical,  possessed  quick 
perceptions,  practical  views,  great  argumen- 
tative powers,  and  sound  judgment.  He  was 
&miliar  with  statute  and  common  law,  as  well 
as  with  the  doctrines  of  equity,  and  knew 
how  to  apply  them  to  the  exigencies  of  this 

country 

In  hta  old  age  he  dislocated  his  hip,  and 
while  he  was  in  retirement  in  the  country 
could  not  follow  rural  pursuits.   He  had  easy 

and  engaging  manners,  a  cheerful  and  social 
tlisposition  ;  init  always  observed  perfect  de- 
corum,—  was  what  was  called  pious,  and  1 
could  not  bear  to  hear  the  name  of  God  | 
irreverently  us«l. 

He  was  not  what  could  be  called  a  deep 
reader.     His  reading  was  confined  chiefly 
to  subjects  connected  with  his  profession,  i 
He  knew  no  language  but  English,  and  after  j 
the  publication  of  the  Reports  of  Redmond,  . 
Pt't-re  lVt///iims,  :\nd  /'vr'tjji'j-,  he  was  as  fond 
of  reading  them  as  anything  else.    He  was  a 
Democrat, or,  as  was  then  called,  a  Republican 
in  politics,  and  very  much  dissatisfied  with 
the  Federal  Government  until  the  election  of 
Thomas  Jefferson.    He  voted  for  the  adop- 
tion of  the  Constitution  of  the  l^uted  States.  I 
He  was  a  magnificent  judge.    In  175^9  he  was 
appointed  judge  of  the  United  States  District 
Court,  but  declined. 


His  industry  was  wonderful,  and  to  that  he 
owes  his  fame.   Success  at  the  bar  and  on 

the  bench  without  this  is  never  lasting.  His 
poverty  made  him  great.  That  cold-hearted 
and  great  historian  iidward  Gibbon  tells  the 
world,  in  his  ornate  autobiography,  that  in 
his  early  youth  Mrs.  Gibbon  exhorted  him 
to  take  chambers  in  the  Temple  and  devote 
his  leisure  to  the  study  of  the  law.  Said 
he :  "I  cannot  repent  of  having  neglected 
Imt  advice.  Few  men  without  the  spur  of 
necessity  have  resolution  10  force  their  way 
through  the  thorns  and  thickets  of  that 
gloomy  labyrinth." 

The  "  spur  of  necessity"  had  been  driven 
in  deep  when  it  made  the  President  of  Vir> 
ginia's  first  Court  of  Appeals  read  TVyyv 
lVilii(itns's  Reports  for  amusement. 

George  Wythe  was  born  in  Elizabeth  City, 
County  Virginia,  in  1726.    His  mother  was 
a  Miss  Keith,  daughter  of  a  Quaker  of  fortune 
and  education  who  came  over  from  Great 
Britain  and  settled  in  the  town  of  Hampton, 
in  the  year  1690.    His  father  died  intestate, 
leaving  his  wife  and  three  children  a  good 
estate.    Under  the  law  of  primogeniture,  his 
elder  brother  fell  heir  to  the  estate.   But  his 
devoted  and  clever  mother  educated  him  her- 
self.   Besides  English  she  was  able  to  teach 
him    the  rutiimcnts   of   Latin  and  (ireek. 
Whatever  may  have  been  the  real  cause,  his 
early  years  were  spent  at  home.  His  literary 
advantages  were  thus  limited ;  but  his  mother's 
influence  implanted  in  his  character  the  seeds 
of  strength  and  uprightness  for  whijh  she  is 
said  to  have  been  noted.     With  no  other 
educational  advantages  he  was  placed  in  the 
oflfice  of  his  uncle-in-law,  a  welUknown  law* 
yer  of  Pritice  George  County,  at  the  com- 
mencement of  his  studies  for  the  bar.  lie 
bad  much  office  drudgery  to  perform,  and 
made  very  slow  progress.    He  left  the 
office,  and  for  about  two  years  was  a  hard 
student. 

A  sltort  time  before  he  attained  his  majiT- 
ity  his  mother  and  elder  brother  died.  As 
soon  as  he  came  into  possession  of  the  estate, 
he  became  very  dissipated,  going  into  att 
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sorts  of  society,  and  living  in  a  very  reckless 
way  generally. 

The  old  city  of  Williamsburg  possessed 
many  attractions  ;  and  as  he  had  the  means, 
as  the  saying  then  was,  he  "  lived  like 
a  gentleman."  At  the  age  of  thirty,  realiz- 
ing that  his  resources  were  about  gone, 
he  suddenly  stopped  this  career,  never  to 
resume  it.  He  married  a  Miss  Lewis  about 
this  time  ;  and  his  in* 


dusiry.  learning,  and 
eloquence  soon  se- 
cured him  a  prominent 
place  at  the  bar.  He 
was  a  man  of  great 
self<ontrol,  and  used 
!o  warn  young  men, 
by  referring  them  to 
his  own  idle  career  in 
early  life.  He  was  ad- 
mitted to  the  bar  in 
Williamsburg  in  1756. 
A  short  time  after- 
ward Thomas  Jeffer- 
son began  his  studies 
at  William  and  Mary 
College,  and  through 
the  influence  of  Dr. 
Small  was  taken  under 
the  instruction  of  Mr. 
Wythe.  Jefferson  him- 
self tells  of  the  fine 
influence  he  had  upon 
his  life.  "Mr.  Wythe," 
said  he,  "  continued 
to  be  my  faithful  and 
youth,  and  my  most 
through  life.    In  1767 


GEOKGF.  WYTHE 


beloved  mentor  in 
affectionate  friend 
he  led  me  into  the 
practice  of  the  law,  at  the  bar  of  the  General 
Court,  at  which  I  continued  till  the  Revolu- 
tion shut  up  the  courts  of  Justice." 

While  a  member  of  the  House  of  Bur- 
gesses, Wythe  early  and  warmly  espoused  the 
cause  of  the  colony  in  her  contention  with  the 
mother  country  ;  but  he  opposed  as  unreason- 
able and  inexpedient  the  famous  resolutions  of 
Patrick  Henry  concerning  the  Stamp  Act 
in  May,  1765.    But  Henry's  fiery  eloquence 


got  the  resolutions  through  by  a  majority  of 
one  vote.  We  are  all  too  familiar  with  the 
splendid  fight  Virginia  made  in  the  thrilling 
scenes  immediately  preceding  the  Revolu- 
tion and  during  that  memorable  period  to 
recount  them  here.  In  that  great  struggle, 
says  Massachusetts'  impartial  and  eloquent 
historian  George  Bancroft,'  "  Virginia  rose 
with  as  much  unanimity  as  Connecticut  or 

Massachusetts,  and 
with  a  more  com- 
manding resolution." 
In  1775  Wythe  put 
on  his  hunting-shirt, 
joined  the  volunteers, 
shouldered  a  musket, 
and  participated  in 
the  military  parades 
in  Williamsburg  dur- 
ing the  latter  part  of 
Lord  Dunmore's  ad- 
ministration. His 
good  sense,  however, 
soon  made  him  real- 
ize that  he  could  be 
more  useful  to  the 
State  in  a  civic  po- 
sition ;  so  he  aban- 
doned the  army.  He 
had  great  contempt 
for  Lord  Dunmore, 
the  royal  governor  of 
the  colony. 

One  day  in  the  Gen- 
eral Court  over  which 
Governor  Dunmore  presided,  a  case  came  up 
in  which  Wythe  and  Nicholas  appeared  on 
one  side,  and  George  Mason  and  Edmund 
Pendleton  on  the  other.  Mr.  Pendleton. 
Wythe's  great  rival,  when  the  case  was 
called,  asked  for  a  continuance,  on  the  ground 
of  the  absence  of  his  associate  George  Mason. 
Lord  Dunmore  indelicately  said  to  Mr.  Pendle- 
ton, "  Go  on,  sir,  for  you  will  be  a  match 
for  both  of  the  counsel  on  the  other  side." 
"With  your  Lordship's  assistance."  retorted 
Wythe  sarcastically,  at  the  same  time  bowing 

1  Hist.  U.  .S.,  vol.  viii.  p.  375. 
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politely,  greatly  to  the  amusement  of  the 
spectators.  He  was  a  delegate  to  the  Con- 
tinental Congress*  and  signed  the  Declaration 
of  Independence  drawn  by  his  former  pupil. 

\\'ythc,  Jefferson,  and  Pendleton  took  a 
leading  part  in  the  revision  o{  the  laws  niade 
necessary  by  the  change  oi  government,  the 
special  part  undertaken  by  Wythe  being  the 
British  Statutes  frotn  the  fourth  year  of 
James  I.  In  the  year  1777  he  was  appointed 
one  of  the  three  Jud>;cs  of  the  High  Court  of 
Chancery,  and  on  the  reorganization  of  that 
court  in  1788,  its  sole  Chancellor.  With  his 
services  as  Chancellor  Wythe,  which  were 
highly  honorable  and  useful  to  the  State, 
we  have  nothing  to  do  :  nor  is  there  space 
to  tell  how  well  he  discharged  his  duties  as 
professor  of  law  for  eight  years  at  William 
and  Mary.  He  was  an  earnest  advocate  of 
the  adoption  of  the  Federal  Constitution. 
In  the  very  important  case,  which  excited  a 
great  deal  of  comment  at  the  time,  decided 
by  Chancellor  Wythe  in  the  High  Court  of 
Chancery  of  Plage  v.  Pendleton,  Wythe's 
Reports,  p.  211,  the  court  held  that  the 
right  to  money  due  an  enemy  cannot  be 
confiscated.  The  Supreme  Court  of  the 
United  States  in  Ware  v.  Hylton,  3  Dall,  p. 
266,  refers  to  the  first  decision  as  authority; 
and  that  court  finally  reached  the  same 
opinion  as  had  Virginia's  great  and  upright 
Chancellor  three  years  before.  Every  Vir- 
ginia lawyer  knows  Wythe  as  Ckanedhr 
Wythe,  and  not  as  Judge ;  and  if  any  man 
doubts  his  learning  and  integrity.  let  him 
refer  to  Wythe's  Reports  (i  vol.),  which 
have  recently  gone  through  a  second  edition. 
He  has  the  great  honor  of  b<^ng  the  only 
State  Court  Judge  in  Virginia  who  has 
reported  his  own  decisions. 

Wythe  was  fearlessly  honest,  both  as  law- 
yer and  judge.  John  Randolph  said  of  him 
that  "  he  lived  in  the  world  without  being 
of  the  world ;  that  he  was  a  mere  incar- 
nation of  justice,  —  that  his  judgments  were 
all  as  between  A  and  B ;  for  he  knew 
nobody,  but  went  into  court,  as  Astraea  was 
supposed  to  come  down  from  heaven. 


exempt  from  all  human  bias."    His  learning 
was  extensive,  and  he  was  in  tlie  habit  of 
putting  curious  references  to  the  rules  of 
logic  and  mathematics  in  his  decrees  ;  and 
some  of  them  fairly  bristle  with  classical 
allusions.    Many  of  them  are  very  funny, 
lie  rendered  a  decree  in  May,  1804,  expound- 
ing the  will  of  Patrick  Henry.  After 
quoting  the  j)arable  in  St.  Matthew,  ch.  xx. 
he  says :  "  The  land  was  a  gift,  not  naturally 
or  morally  to  be  retributed  or  countervaled  by 
price,  by  pounds  or  dollars,  and  their  frac- 
tional parts,  but  meriting  an  entirely  diflfereot 
remuneration  ;  namely,  the  effusbn  of  a  grate* 
ful  mind,  which  owing  owes  not,  but  still 
pays,  at  once  indebted  and  discharged."  In 
the  above  quotation  the  spelling  has  been 
modernized. 

He  was  married  twice,  but  had  no  children 
who  survived  him.  His  death  was  a  very 
sad  one,  he  being  poisoned  by  his  great- 
nephew  George  Wythe  Swinney,  who  would 
have  been  benefited  by  his  will ;  but  Swin* 
ney's  crime  was  discovered  in  time  to 
change  it,  —  which  was  done,  greatly  to  the 
satisfaction  of  the  public.  Swinney  was  not 
hanged,  but  escaped,  because  the  circumstan- 
tial evidence  was  not  student  to  convict. 

Another  very  singular  occurrence  at  the 
end  of  this  distinguished  man's  career  is 
the  melancholy  fact  that  no  one  knows 
where  he  was  buried,  though  his  funeral  was 
a  public  one  in  the  city  of  jEUchmond.  The 
Virginia  State  Bar  Association  now  has  under 
consideration  the  matter  of  erectmg  some 
sort  of  monument  to  his  memory. 

He  was  the  preceptor  of  two  Presidents 
and  one  Chief-Justice  of  the  United  States. 

Henry  Clay,  who  first  knew  him  in  his  six- 
teenth year,  was  engaged  by  the  Chancellor  as 
his  amanuensis,  because  from  gout  or  rheu- 
matism in  his  right  hand  he  could  scarcely 
write  his  name.    Mr.  Clay  says :  — 

"Upon  bis  dictation,  I  wrote,!  believe,  all  of  the 

reports  of  rases  which  it  is  now  possible  to  ]nibli^n. 
1  remember  that  it  cost  me  a  great  deal  ol  labor, 
not  understanding  a  single  Greek  dutracter,  to 
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write  some  citations  from  Greek  authors,  which  he 
wished  inserted  in  copies  of  his  reports  sent  to  Mr. 
Jefferson,  Mr.  Samuel  Adanjs  of  Boston,  and  to 
one  or  two  other  persons." 

An  amusing  story  is  told  of  the  venerable 
Chancellor  and  Bushrod  Washington,  then 
practising  law  in  Richmond,  afterwards  Mr. 
Justice  Washington  of  the  United  States  Su- 
preme Court,  The 
story  too  illustrates 
how  hard  it  was  for 
V'irginians  to  accus- 
tom themselves  to  the 
rigid  rules  of  mercan- 
tile life.  Mr.  Wash- 
ington called  on  the 
Chancellor  with  a  bill 
of  injunction,  in  be- 
half of  General   , 

to  restrain  the  col- 
lection of  a  debt,  on 
the  ground  that  the 
creditors  had  agreed 
to  await  the  conven- 
ience of  General  — — 
for  the  payment  of  the 
debt,  and  that  it  was 
Hot  then  convenient  to 
pay  it.  The  Chancel- 
lor smiled  and  said, 
"  Do  you  think,  sir, 
that  I  ought  to  grant 
this  injunction.'"  We 
are  glad  to  know  that 

Mr.  Washington  blushed,  and  retired  with- 
out argument. 

We  may  truly  say,  as  did  the  Richmond 
"Enquirer "  of  June  lo,  1806:  "Kings  may 
require  mausoleums  to  consecrate  their 
memory;  saints  may  claim  the  privilege  of 
canonization;  but  the  venerable  George 
Wythe  needs  no  other  monument  than  the 
services  rendered  to  his  country." 

John  Blair  was  a  member  of  a  large  and 
influential  family.  He  was  bred  a  lawyer, 
and  studied  at  the  Temple  in  London,  where 
he  look  a  barrister's  degree.    Returning  to 
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Williamsburg,  he  practised  in  the  General 
Court,  where  he  had  a  respectable  share  of 
business.  For  several  years  he  was  Presi- 
dent of  the  Council  of  State.  He  was  kind 
and  generous,  and  on  one  occasion  his  fine 
disposition  was  put  to  a  severe  test.  Colonel 
Chiswell  killed  a  Mr.  Routlige,  and  was  prose- 
cuted for  murder.  The  Attorney-General  was 
nearly  connected  with  Chiswell,  and  Mr.  John 

Blair  was  selected  by 
lot  from  the  whole 
bar  to  prosecute  him  ; 
but  poor  Chiswell 
(who  would  probably 
have  been  acquitted, 
as  the  provocation 
from  his  adversary  was 
very  great)  committed 
suicide,  and  thereby 
greatly  relieved  the 
anxiety  of  his  friend 
and  intended  prose- 
cutor. A  great  deal 
may  be  seen  of  the 
ferment  which  was 
created  by  this  occur- 
rence in  the  Virginia 
Gazettes  of  the  sum- 
mer of  1766. 

John  Blairwas  Chief- 
Justice  of  the  General 
Court,  and  a  judge 
of  the  High  Court  of 
Chancery,  and  by  vir- 
tue of  these  offices  a 
judge  of  the  first  Court  of  Appeals.  Presi- 
dent Washington  promoted  him  from  a  place 
on  the  Virginia  Supreme  Bench  to  Associ- 
ate Justice  of  the  United  States  Supreme 
Court.  After  several  years  he  resigned,  and 
died  at  Williamsburg,  Aug.  31,  1800,  in  the 
si.xty-ninth  year  of  his  age. 

Peter  Lyons  was  a  native  of  Ireland,  but 
migrated  to  Virginia  at  an  early  period  of  his 
life.  He  studied  law,  and  soon  after  he 
came  to  the  bar  had  a  lucrative  practice. 
He  steadily  rose,  was  twice  married,  and  was  a 
friend  to  the  colonies  in  the  Revolution.  In 
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1779  ^  '"^^  to!^  a  judge  of  the  General 
Court,  and  thereby  became  a  judge  of  the 
Court  of  Appeals,  and  continued  so  until 
his  death.  He  was  possessed  of  p;rcnt  integ- 
rity and  urbanity,  was  deeply  read  in  the  law, 
and  made  an  upright  and  impartial  judge. 
Many  of  his  descendants  are  now  living  in 
Richmond,  where  they  occupy  high  places 
in  the  community. 

Paul  Carrington,  a  member  of  one  o£  Vir- 
ginia s  largest  and  most  respected  families, 
was  the  eldest  son  of  a  wealthy  gentleman 
who  died  intestate.  As  the  law  then  was. 
he  was  heir-at-law,  but  f!;encrously  divided 
his  estate  with  his  brothers  and  sisters.  He 
was  bred  a  lawyer,  and  soon  had  a  fine  prac- 
tice. He  was  elected  to  a  number  of  political 
positions,  and  was  an  ardent  patriot  in  the 

War  of  the  Revolution.  In  1 7/9  he  was 
made  a  judge  ot  the  General  Court,  and  con- 
sequently a  member  of  the  first  Court  of 
Appeals.  He  was  an  upright  and  impartial 
judge,  and  his  opinions  were  highly  respected. 
At  the  age  of  seventy-five,  in  1807,  from 
conscientious  motives  he  resigned,  although 
his  faculties  were  still  perfect,  fearing  that 
he  might  be  found  lingering  on  the  bench 
after  age  had  rendered  him  unable  to  per- 
form his  duties  properly.  He  lived  in  re- 
tirement to  the  great  age  of  ninety-three, 
universally  loved  and  respected. 

William  Fleming  was  bom  of  a  respectable 
fomily  of  Chesterfield  County ;  studied  and 
practised  law  with  success  in  the  cotmtv 
courts ;  was  a  member  of  tjie  Convention  of 
1775,  and  took  an  active  part  with  the  col- 
onies; was  made  a  judge  of  the  General 
Court,  and  consequently  of  the  first  Court  of 
Appeals,  and  died  a  member  f)f  that  court. 
He  was  a  man  of  i^ood  sense,  and  an  honest 
judge,  who  indulged  in  no  theories  and  aimed 
to  decide  a  case  according  to  the  very  right 
of  the  controversy,  in  which  object  he 
generally  succeeded. 

Robert  ('arter  Nicholas,  a  gentleman  of 
distinguished  family,  was  bred  to  the  bar,  and 
practised  with  reputatu>n  in  the  General 
Court  under  the  royal  government.  He  liv^ 


on  terms  of  great  familiarity  with  Lord 
Botetourt,  then  Governor  of  Virginia.  .  Lord 

Botetourt  was  an  amiable  and  pious  man,  of 
a  kind  and  happy  disposition.    He  had  an 
ample  fortune,  kept  a  splendid  and  hospitable 
court,  and  was  one  of  the  most  popular  men 
in  the  colony  of  Virginia.    He  and  Mr. 
Nicholas  were  both  religious  men,  and  often 
spoke  of  the  hope  of  immortality  to  each 
other.    On  one  occasion  Mr.  Nicholas  said 
to  hiro,  "  My  lord,  I  think  you  will  be  very 
unwilling todie. "  "  Why?'* saidhUloidshipi 
"Because,"  he  replied,  "  you  are  so  social  in 
your  nature,  so  much  beloved,  and  have  so 
many  good  things  about  you,  that  you  will  be 
loath  to  leave  them."    He  made  no  reply ; 
but  when  he  was  on  bis  death-bed  sent  in 
haste  for  Mr.  Nicholas,  who  lived  near  his 
residence,  whieh  was  called  "the  palace." 
On  entering  the  chamijcr,  he  asked  his  com- 
mands.    "  Nothing,"  replied  his  lordship, 
"  but  to  let  you  see  that  I  resign  those  gwd 
things  which  you  formerly  spoke  of  with  as 
much  composure  as  I  enjoyed  them."  The 
House  of  Burgesses  erected  m  the  lobby 
of  their  hall  a  marble  statue  to  his  memory. 
The  statue  is  yet  in  existence  having  stood 
the  ravages  of  civil  war,  and  is  now  an  orna> 
ment  of  the  collep;e  grounds  at  old  William 
and  Mary.    Judge  Nicholas  was  a  man  of 
character,  and  integrity  ;  but  as  he  died  m 
1780.  bis  judicial  character  had  not  fully 
developed  itself.  He  was  much  esteemed  by 
all  who  knew  him. 

Bartholomew  Dand ridge  was  born  in  New 
Kent  County,  and  soon  made  a  reputation  at 
the  bar.  He  had  powerful  connections,  and 
was  an  earnest  advocate  of  the  independence 
of  the  colonies.  He  was,  in  1 778,  appointed  a 
judge  of  the  General  Court,  and  consequently 
judge  of  the  first  Court  of  Appeals,  He  was 
an  honest  man,  esteemed  by  the  bench  and 
bar.    He  died  in  April.  1785. 

Benjamin  Waller  wa-s  descended  from 
respectable  parents,  and  bred  to*he  bar.  He 
was  made  Clerk  of  the  General  Court,  and  dis- 
charged his  duties  in  the  most  affable  man' 
ner.  He  was  a  good  listener  to  the  decisions. 
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and  took  practical  views  of  the  law.  His 
judgment  was  sound  and  reliable,  and  he  was 
more  often  consulted  in  chambers  than  the 
most  celebrated  members  of  the  bar.  He 
expressed  his  opinion  always  with  great 
brevity  and  clearness.  While  he  was  yet 
clerk  he  continued  to  practise  his  profes- 
sion in  the  county  courts  with  success.  He 
supported  the  Revolution,  and  in  1777  was 
made  presiding  judge 
of  the  Virginia  Court 
of  Admiralty,  and 
thereby  became  one 
of  the  judges  of  the 
first  Court  of  Apfieals. 
He  presided  with  dig- 
nity in  the  Court  of 
Admiralty,  and  his  de- 
cisions gave  great  sat- 
isfaction ;  but  he  gave 
no  reasons  for  his 
judgments,  —  a  wise 
rule,  which  if  carefully 
followed  by  some  of 
his  successors  would 
have  materially  added 
to  their  reputations. 

He  declined  to  at- 
tend the  sessions  of 
the  Court  of  Appeals 
after  it  was  transferred 
to  the  city  of  Rich- 
mond, alleging  that  he 
had  agreed  to  accept 
the  appointment  upon 

condition  that  he  was  not  to  attend  court  out 
of  Williamsburg.  He  died  regretted  by  his 
friends  and  universally  respected,* 

William  Roscoe  Wilson  Curie  was  born  in 
Tidewater,  Va.,  and  bred  a  lawyer.  He  prac- 
tised with  reputation,  and  at  the  beginning 
of  the  contest  with  Great  Britain  supported 
his  native  country.  Having  been  made  a 
judge  of  the  Court  of  Admiralty,  he  became 

'  Hi*  grandson,  Judge  Waller  Taylor,  Ch.incellor  of 
»he  Territory  of  Indiana,  and  by  appointment  of  the 
President  Judge  of  the  Territorial  Court,  was  the  first 
Uiriicd  States  iicnator  from  that  State. 


a  member  of  the  first  Court  of  Appeals;  but 
having  shortly  afterwards  died,  his  judicial 
character  is  little  known. 

No  other  judge  of  the  first  court  had  four 
initials.  He  was  probably  the  only  man  of 
his  name  in  the  colony,  and  it  is  not  known 
that  he  left  any  descendants. 

Richard  Cary  descended  from  a  respectable 
family  in  Elizabeth  City  County,  actively  sui> 

ported  the  colony  in 
her  struggles  for  free- 
dom, and  having  been 
made  a  judge  of  the 
Court  of  Admiralty, 
thus  became  a  judge 
of  the  first  C^ourt  of 
A  ppeals.  He  was  bred 
a  lawyer,  and  was  a 
man  of  good  under- 
standing. His  de- 
scendants are  yet  nu- 
merous in  Virginia. 
He  was  fond  of  bo- 
tanical studies,  and 
had  some  taste  for 
belles  It  ttres. 

James  I  Icnry.  a  na- 
tive of  Scotland,  stud- 
ied lawin  Philadelphia, 
removed  to  the  East- 
ern Shore  of  Virginia, 
and  was  made  a  judge 
of  the  Admiralty 
Court,  and  necessarily 
of  the  first  Court  of 
a  learned  man,  whose 
reasoned  and  much  re- 
spected. He,  Peter  Lyons,  and  St.  George 
Tucker  enjoy  the  unique  honor  of  being 
the  only  men  born  outside  of  the  present 
limits  of  the  State  who  have  sat  on  the 
Supreme  Bench. 

John  Tyler,  the  father  of  President  Tyler, 
a  judge  of  Virginia's  first  Court  of  Appeals 
by  reason  of  being  on  the  State  Admiralty 
Bench,  was  born  of  respectable  parents  in 
Charles  City  County,  and  studied  law  under 
Robert  Carter  Nicholas.    He  was  a  zealous 
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Appeals.  He  was 
opinions  were  well 
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friend  of  the  American  Revolution.  In  1808 
he  was  mode  Governor  of  Virginia,  and  in 
i8ri  judf^c  of  the  United  States  District 
Court  for  Viri^inia,  which  office  he  held  until 
his  death,  lie  was  a  man  ut  popular  nian- 
nert  and  sound  j  udgment.  He  liked  political 
tracts  and  light  woiIes,  but  was  not  fond  of 
law  books.  lie  was  very  kind  and  attentive 
to  young  lawyers,  and  did  all  he  could  to 
inspire  them  with  case  and  conBdence.  He 
had  a  benevolent  heart  and  sincere  and 
friendly  dispoattbn. 

James  Mercer  was  bred  to  the  bar,  and 
became  a  member  of  the  General  Court  and 
consequently  of  the  Court  of  Appeals.  His 
abilities  and  patriotism  were  con^icuous. 
He  died  in  the  city  of  Richmond  while 
attending  a  session  of  the  court. 

Henry  Tazewell,  a  judge  of  the  first  Court 
of  Appeals  by  reason  of  being  a  judge  of 
the  General  Court,  was  a  young  Vir- 
ginian <^  liMrtttne.  He  studied  hiw»  and 
married  the  daughter  of  Judge  Waller  while 
that  gentleman  was  still  clerk  of  the  General 
Court.  In  1795  he  was  appointed  United 
States  Senator.  He  filled  all  of  the  public 
stations  he  held  with  great  aatis&ction.  His 
son  was  also  a  United  States  Senator.  There 
are  many  of  his  relatives  and  descendants 
in  Virginia. 

Rictiard  Parker,  bom  in  the  Northern 
Neck  of  Virginia,  became  a  jui^  of  the 
Court  of  Appeals  in  October,  1788,  by  being 
a  judge  of  the  General  Court.  Being  fond 
of  literary  pursuits,  he  early  fell  under  the 
notice  of  the  Lee  family,  then  celebrated  for 
their  erudition.  He  was  a  learned  lawyer  and 
an  upright  judge,  and  very  patriotic,  his 
eldest  son  havincr  been  killed  by  the  British 
at  the  siege  of  Charleston. 

Spencer  R.oane,  a  distinguished  judge 
of  the  Virginia  Court  of  Appeals,  was  bom 
in  Essex  County.  April  4,  1762,  was  edu- 
cated at  William  and  Mary  Collet^e,  and 
there  attended  the  lectures  of  Chancellor 
Wythe,  the  professor  of  law. 

He  soon  turned  bis  attention  to  politics; 
became  a  member  of  the  Legislature,  and 


married  a  daughter  of  Patrick  Heniy,  who 
was  then  Governor  of  the  State. 

In  1789  he  was  made  a  judge  of  the  Gen- 
eral Court,  which  office  he  held  until  1794. 
On  December  2  of  that  year,  a  vacancy 
having  occurred  on  the  Supreme  Bench  by 
the  election  of  Judge  Tazewdl  to  the  United 
States  Senate,  he  was  appointed  to  fill  It. 
Not  until  that  time  did  he  become  an  ear- 
nest student  of  law.    He  was  a  man  of 
considerable  literary  attainments,  and  was 
supposed  to  be  second  in  ability  to  Edmund 
Pendleton    only.    He   never  acquired  the 
habit  of  "mixing  law  and  equity  together  " 
says  Mr.  Daniel  Call  (4  Call,  xxv).  But 
his  opinions  were  generally  sound  and  well* 
reasoned.   He  respected  the  rights  of  prop> 
erty  and  the  just  claims  of  creditors,  and  in 
all  of  his  decisions  he  inclined  to  the  side 
of  liberty.    On  the  bench  he  was  still  a 
politician  engaging  in  the  controversies  of 
the  day  and  frequently  writing  for  the  news- 
papers.   He  was  very  ambitious,  though  he 
disliked  aristocracy  and  family  pride.  He 
held  many  offices  of  honor  and  trust,  m  aU 
ti  which  he  gave  satisfaction. 

It  is  said  that  Thomas  J^rson  wished 
him,  at  the  expiration  of  President  Monroe's 
term,  to  run  as  a  candidate  lor  Vice- 
President. 

He  -was  jealous  of  his  associates  on  the 
bench,  and  very  disagreeable  to  all  of  then. 

Like  Napoleon's  Marshal  Saint-Cyr,  he  was 
calm  and  cold  in  his  disposition,  and  passed 
a  good  deal  of  time  doing  —  what  do  you 
suppose  ?  Playing  the  fiddle  I  It  was  his 
master  passion.  It  is  not  known  whether 
or  not  he  was  a  skilful  perfwroer.  He  died 
Sept.  4,  1822,  leaN*ing  surviving  him  his 
second  wife,  a  lady  whose  amiable  disposi 
tion  rendered  her  interesting  in  life  and 
lamented  in  death. 

St  George  Tucker,  made  a  judge  of  tiie 
Supreme  Court  Jan.  6,  1804.  roust  not 
be  confounded  with  his  son  Henry  St- 
George  Tucker,  who  was  elected  president 
of  the  same  court  after  the  adoption  of  the 
Constitution  of  1829.   St  George  Tucker 
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was  born  in  the  island  of  Bermuda,  where 
he  commenced  the  study  of  the  law,  but 
migrated  to  Virginia  before  the  Revolution, 
and  completed  his  studies  at  William  and 
Mary  College.    His  urbanity,  social  dispo- 
sition, and  literary  attainments  introduced 
him  into  the  best  company  and  most  fash- 
ionable circles  of  the  city  of  Williamsburg  ; 
and  his  deportment  was  such    as  to  pro- 
cure him  the  favor  of 
the  leading  gentlemen 
of  that  place.  He- 
studied  law  and  settled 
in  Williamsburg,  antl 
u}X5n  the  breaking  out 
of    hostilities  with 
Great    Britain  took 
part  with  his  adopted 
country.    About  the 
year  1797  he  married 
Mrs.   Randolph,  the 
widow  of  John  Ran- 
dolph  of  Matoax  in 
Chesterfield  County, 
a  lady  of  exquisite  un- 
derstanding and  great 
accomplishments.  He 
removed   to  Matoax, 
and  for  many  years 
there  led  a  life  of  ease 
and    elegance.  He 
was  made  a  colonel  of 
militia  of  that  county  ; 
and  when  Cornwallis 
invaded  North  Caro- 
lina, called  out  his  regiment  and  took  part 
in  the  battle  of  Guilford  Courthouse.  Mrs. 
Frances  Tucker  died  in  1788.    Her  maiden 
name  was  Bland,  and  she  was  the  mother  of 
the  celebrated  John  Randolph  of  Roanoke. 
After  the  death  of  his  wife,  Mr.  Tucker 
returned  to  Williamsburg   to  educate  his 
children;  and  in  1803,  upon  the  death  of 
Edmund  Pendleton,  was  appointed  a  judge 
o(  the  Court  of  Appeals,  which  office  he 
resigned  in  i8l  I.    In  181 3  he  was  appointed 
jwige  of  the  United  States  District  Court 
for  the  eastern  district  of  Virginia,  but  re- 
4t 
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signed  that  also  on  account  of  ill  health. 
As  a  judge,  St.  George  Tucker  was  diligent, 
prompt,  and  impartial.  While  his  opinions 
are  somewhat  technical,  they  are  generally 
learned  and  sound. 

He  was  put  into  a  special  pleader's  office 
in  Bermuda,  and  never  entirely  got  over  the 
bias  which  the  rigid  rules  of  that  intricate 
eighteenth-century  science  gave  to  his  boyish 

mind.  His  second 
wife  was  Mrs.  Carter, 
the  relict  of  Hill  Car- 
ter of  Curratoman,  and 
daughter  of  Sir  Peyton 
Skipwith.  While  a 
judge  of  the  General 
Court,  he  was  profes- 
sor of  law  in  William 
and  Mary  College,  and 
published  an  edition 
of  Sir  William  Black- 
stone's  Commentaries, 
a  work  of  great  ability, 
formerly  necessary  to 
every  student  and 
practitioner  of  law  in 
Virginia.  He  was 
fond  of  politics,  and 
wrote  a  number  of 
tracts  upon  subjects  of 
importance:  one  upon 
that  question  which 
was  the  uppermost 
in  American  politics 
until  April  9,  1865, — 
slavery,  —  in  which  he  took  the  ground  of 
gradual  emancipation  as  a  remedy  for  the 
evil.  Even  at  that  early  day  no  one  was 
found  in  Virginia  who  advocated  slavery ; 
the  slaveholders  simply  did  not  know  what 
to  do  with  the  slaves.  In  private  life  Judge 
Tucker  was  very  amiable  and  much  beloved. 
By  his  last  wife  he  had  no  children ;  but  by 
his  first,  he  had  four,  two  of  whom  died  in 
his  lifetime,  and  of  the  two  others  Henry 
St.  George  became  President  of  the  Court 
of  Appeals,  and  Beverley  a  judge  in  the 
State  of  Missouri.    He  died  in  1827.  It 
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may  be  as  weU  to  sketch  briefly  the  life  of 

his  distinguished  son  here,  although  the  con- 
tinuity of  the  history  of  the  Supreme  Cniirt 
will  be  broken,  as  he  did  not  become  presi- 
dent until  after  the  adoption  of  the  Consti- 
tution of  i839>3a 

Henry  St  George  Tucker  was  born  at 
Matoax,  near  Petersburt^,  Dec.  29,  1780. 
and,  like  his  father,  was  educated  at  William 
and  Mary  College.  In  1802  be  went  to 
Winchester  to  live,  and  began  the  practice 
of  the  law  under  the  kind  encottn^;onent  of 
Judge  Hugh  Holmes.  After  reaching  a 
high  place  in  his  profession,  in  1806  he 
married  Min  Ann  Evelina  Hunter,  of  Mar- 
tinsburg,  with  whom  for  forty«two  years  be 
lived  happily»  and  raised  a  large  family  of 
children,  among  whom  was  the  now  dis- 
tinguished John  Randolph  Tucker,  lately  ' 
IMTomtnently  mentioned  as  Attorney-Gene- 
ral of  the  United  States  in  Mr.  Cleveland's 
Cabinet,  and  President  of  the  American 
Bar  Association. 

In  1807  Henry  St.  George  Tucker  was 
elected  to  the  House  of  Delegates  of  Vir- 
ginia, but  returned  to  his  profession  after  a 
year's  service.  He  took  part  in  ihc  \\  .ir  of 
181 2;  and  when  it  was  over,  in  1815  was 
elected  to  Congress,  where  he  served  two  j 
terms,  and  formed  inlimate  friendship  with  , 
such  men  as  John  C.  Calhoun,  Henry  Clay,  ' 
Lowndes,  and  others.  He  occupied  a  high 
position  in  the  debates  of  the  period,  though 
a  young  man,  and  in  contact  with  his  bril- 
liant colleague  and  iiait-brother,  John  Ran- 
dolph of  Roanoke.  After  leaving  Congress 
he  became  a  member  of  the  Senate  of  Vir- 
ginia for  lour  years,  when  he  was  elected 
chancellor  of  the  Fourth  Judicial  Uisttict  in 
1824,  in  place  of  the  genial  Judge  Dabney 
Carr,  who  was  promoted  to  the  Court  of 
Appeals.  While  j udge  of  the  Fourth  Judicial 
District,  he  founded  his  famous  Law  School 
at  Winchester,  Va.,  which  was  the  lar- 
gest private  law  school  Virginia  has  ever 
known.  Among  its  students  were  such  emi> 
nent  men  as  Green  B.  Samuels,  George  H. 
Lee,  William  Brockenbrough,  R.  M.  T.  Hun- 


ter (afterward  Speaker  of  the  United  States 
House  of  Representatives),  Henry  A.  Wise, 
and  many' other  distinguished  public  mcti. 
After  the  adoption  of  the  Constitution  o£ 

1829- 30,  the  Legislature,  at  its  session  of 

1830- 31,  elected  Chancellor  Tucker  Presi- 
dent of  the  new  Court  of  Appeals,  without 
hts  knowledge,  over  Judges  Brooke,  Carr, 
and  Cabell,  who  bad  been  on  the  bench  for 
years.  l*his  unsolicited  honor  never  dtmin* 
ished  the  mutual  regard  and  esteem  of  these 
gentlemen,  whose  cordial  intimacy  lasted 
during  all  their  lives.  During  the  period 
from  3d  to  12th  Leigh's  Reports.  Judjje 
Tucker  presided  in  the  Court  of  Appeals. 
But  in  the  summer  of  1841  he  resigned,  and 
accepted  the  professorship  of  law  at  the 
University  of  Virginia,  where  he  remained 
until  1845,  when  broken  in  health  he  retired 
from  all  activ^e  employments,  and  returning 
to  Winchester  died  there  on  the  28tb  of 
August,  1848.  He  had  many  charming 
traits  of  character. 

Some  dissatisfaction  existed  at  a  very 
early  day  at  tlie  accumulation  of  business 

which  was  undisposed  of  in  the  court.  The 
Legislature  passed  an  Act,  Jan.  9^  181 1, 
providing,  — 

That  the  Court  of  Appeals  shall  heresAer  con- 
sist of  five  Judges ;  any  three  of  said  Judges  shall 

constitute  a  court  ;  tlic  said  court  shall  commence 
Its  scbsioiis  on  the  first  day  of  March  next,  and  its 
sitting  shall  be  permaiUHt,  if  the  business  of  the 
court  rccjuirc  it :  provided  always  that  the  court 
may  in  their  discretion  adjourn  for  short  periods ; 
but  it  shall  be  their  duty  to  sit  at  least  two  hun- 
dred and  fifty  days  in  the  year,  unless  they  sooner 
despatch  the  business  of  the  couxt.** 

In  conformity  with  this  law,  Francis  T. 
Brooke  and  James  Pleasants,  Jr.,  were  elected, 
by  joint-ballot  of  the  General  Assembly, 
judges  of  the  Court  of  Appeals  in  addition 
to  the  three  judges  then  in  office;  bul  Mr. 
Pleasants  having  soon  afterwards  resigned 
his  ,  appointment,  William  H.  Cabell  was,  on 
the  2tst  day  of  March,  iSii,  commissioned 
by  the  Governor  to  supply  the  vacancy. 
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Judge  Brooke  qualified  on  March  4, 
i8ti,  and  was  considered  an  ornament  to 
the  bench  during  his  entire  career,  which 
was  long  and  faithful. 

He  was  born,  Aug.  27,  1763.  at  Smithfield, 
the  residence  of  his  father,  upon  the  Rappa- 
hannock, four  miles  below  Fredericksburg. 
His  father  was  the  youngest  son  of  the 
Brooke  who  came  to  Virginia  about  the 
year  1715,  and  was 
with  Governor  Spots- 
wood  when  he  first 
crossed     the  Blue 
Ridge,  for  which  he 
rfceived     from  his 
Kxcellency     a  gold 
horse-shoe   set  with 
garnets,  and  worn  as 
a  brooch. 

As  may  be  seen  by 
the   likeness  accom- 
panying this  sketch, 
Francis  T.  Brooke  was 
a  handsome  man.  He 
had  a  life  full  of  adven- 
ture, and  he  has  left 
a  charming  account  of 
himself  in  an  autobiog- 
raphy.'   He  was  one 
of  twin  brothers,  and 
one  of  his  other  broth- 
ers became  Governor 
of  Virginia,  while  he 
was  made  a  judge  of 
the  Supreme  Court. 

They  fought  in  the  Revolution  with  great 
gallantry.  After  the  term  of  service  of 
Robert  Brooke  expired  as  Governor,  he  was 
nominated,  in  opposition  to  Bush  rod  Wash- 
ington, as  Attorney-General,  and  elected ; 
and  while  holding  that  office  in  1799,  he 
died.  Francis  T.  Brooke  in  his  own  words 
lells  of  the  start  he  made  in  life.    Says  he : 

"My  father  was  devoted  to  the  education  of 
his  children.  He  sent  my  twin  brother  John  and 
myself  very  young  to  school.    We  went  to  hcveral 

'"Njmtive  of  my  Life,"  by  Francis  T.  Brooke, 
Richmond,  1849. 


English  schools,  some  of  them  at  home,  and  at 
nine  years  of  age  were  sent  to  the  grammar- 
school  in  Fredericksburg,  taught  by  a  Trinity 
gentleman  from  Dublin,  by  the  nan^e  of  I^cnnegan, 
who  having  left  the  country  at  the  commence- 
ment of  the  War  of  the  Revolution  was  hanged  for 
petit  treason,  and  being  sentenced  to  be  quar- 
tered after  he  was  cut  down,  was  only  gashed 
down  the  thighs  and  arms,  and  delivered  to  his 
mother,  afterwards  came  to  life,  got  over  to  Kng- 

land.  was  smuggled  over 
to  France,  being  a  Cath- 
"  olic,  and  died   in  the 

monastery  of  La  'I  rappe 
(according  to  Jonah  Har 
rington,  in  whose  work 
this  account  of  him  will 
be  found). 

"  My  father  sent  Ms  to 
other  Litin  and  Greek 
schools,  but  finally  en- 
gaged  a  private  tutor. 

—  a  Scotch  gentleman 
of  the  name  of  .Alex- 
ander Dunham,  by  whom 
we  were  taught  l.atin 
and  (Ireek.  He  was  an 
amiable  man,  but  entirely 
ignorant  of  everything 
but  Latin  and  Greek,  in 
which  he  was  a  ripe 
scholar.  We  read  with 
him  all  of  the  higher 
classics  ;  I  read  Juvenal 
and  Perseus  with  great 
facility,  and  some  Greek, 

—  the  Testament  and 
/Esop's  Fables. 

"  Having  passed  the  age  of  sixteen,  the  mili- 
tary age  of  that  period,  I  was  appointed  a  First 
Lieutenant  in  General  Harrison's  Regiment  of 
Artillery,  the  last  of  the  year  i  780  j  antl  my  twin 
brother,  not  likely  to  part  with  me,  shortly  after 
got  the  commission  of  First  Lieutenant  in  the 
same  regiment.    Our  first  campaign  was  under 
the  Marquis  La  Fayette,  in  the  year  1781,  during 
the  invasion  of  Lord  Comwallis.    We  came  to 
Richmond  in  that  year,  and  were  ordered  to  go 
I  on  board  of  an  old  sloop  with  a  mulatto  captain, 
i  She  was  loa«k'<l  with  cannon  and  military  stores 
I  destined  to  repair  the  fortification  at  Portsmouth, 
I  which  had  been  destroyed  the  winter  before  by 
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the  traitor,  General  Arnold.  She  dropijed  down 
the  river  to  Curie  s  [probably  named  after  William 
Rosooe  Wibon  Curle^  one  of  the  judges  of  the  first 
Court  of  Appeals],  where  we  were  put  on  board 
with  the  stores  of  the  twenty-pim  sliip,  llic  '  Renown,' 
comiuanded  by  Commodore  Lewis,  of  Fredericks- 
bmg;  in  Addition  to  which  ^p,  there  were  two 
other  sqiuie'ligged  vesseb  and  an  armed  schooner. 
We  were  detained  some  days  lying  before  Curie's, 
the  residence  of  Mr.  Richard  Randolph,  who 
treated  ns  with  great  hospitality." 

The  arrival  of  the  British  fleet  in  Hampton 
Roads  prevented  them  from  reaching  their 
destination.  He  returned  to  Richmond,  and 
was  put  in  command  of  the  magazine  at 
Westham,  then  seven  miles  west  of  the  city. 
His  brother  John  joined  his  own  ngiment 
"  under  Captain  Coleman,  and  cannonaded 
General  Phillips,  then  in  Manchester,  from 
the  heights  at  Rockets  below  Richmond.*' 

In  a  few  days,"  he  says,  *' after  I  took  the 
command  of  the  magazine,  I  saw  Mr.  Jeffer- 
son, then  Governor  of  the  State,  for  the  first 
time ;  he  came  to  VVcstham  with  one  of  his 
Council,  Mr.  Blair,  whom  I  had  known 
before,  and  who  informed  me  they  wanted 
to  go  into  the  magazine.  I  replied  they 
could  not,  on  which  he  introduced  me  to 
Mr.  Jefferson  as  the  Governor.  I  turned 
out  the  guard;  he  was  saluted,  and  per- 
mitted to  go  in.  They  were  looking  for 
flints  for  the  army  of  the  South  and  <^  the 
North,  and  found  an  abundant  suprh 

While  the  Le<;islature,  to  escape  the  \\x\i- 
ish,  had  left  Richmond  and  were  in  session 
at  Staunton,  he  heard  Patrick  Henry  and 
Richard  Henry  Lee  speak  in  the  Assembly. 
He  was  put  in  command  of  a  company  which 
was  ordered  South  to  j'sin  rroner^il  Green. 
The  regiment  was  commanded  by  a  Colonel 
Febiger. 

ft 

"  Having  received  no  pay.  the  trooi)s  mutinied, 
and  instead  of  coming  on  the  parade  with  their 
knapsacks,  when  the  general  beat,  they  came 
with  their  arms,  as  to  the  heat  of  the  troops. 

A  Sergeant  Ilogantloy  wns  r.in  throtir^h  the  Ixuly 
by  Captain  Shelton,  and  Colonel  Febiger  ordered 


the  hnrmcks  to  he  set  on  fire,  and  we  ni.Tri  ;;r  ] 
about  ^ight  miles  in  the  evening.  1  have  said  the 
troops  received  no  pay ;  one  company  of  them, 
commanded  by  Alexander  Parker,  had  been  taken 
prisoners  in  Charleston,  had  Ixcn  very  Lately 
exchanged,  wlten  it  received  orders  to  return  to 
the  South ;  the  oflioen  received  one  month's  payiii 
paper,  which  was  so  dcjircciated  that  I  received, 
as  First  Lieutenant  of  Artiller)',  thirty-three  thou- 
sand and  two  thirds  of  a  thousand  dollars,  in  lieu 
of thiTty*three  and  two  tiriids  dolbn  in  specie; 
with  which  I  bou^t  clotli  for  a  coat  at  $2,000  a 
yard,  :ind  ^1.500  for  the  buttons.  Nothing  but 
the  spirit  of  the  age  would  have  induced  any 
one  to  receive  money  so  dqweciated;  but  we 
were  willing  to  take  anything  our  countiy  could 
give." 

White  with  the  army  of  the  South  he  tdla 

of  an  incident  which  shows  what  stuff  he 

was  made  of.  He  was  in  the  command  of 
Captain  Singleton,  who  was  a  |;reat  favorite 
of  General  Green.    He  says :  — 

"  lived  in  the  <5ame  marquee,  oii  the  most 
amicable  terms,  until  there  was  a  di(ference  be- 
tween myself  and  Lieutenant  Whitaker,  a  nephew 
of  the  captain.  We  were  eating  watermelons, 
when  I  said  sotncthing  that  he  so  flatly  contra- 
dicted that  I  supposed  he  intended  to  say  I 
lied  ;  on  which  I  broke  a  half  of  a  roeton  on  his 
head ;  to  which  he  sakl, '  Brooke,  you  did  not 
think  I  meant  to  tell  you  you  lied.*  I  said,  '  If  you 
did  not,  I  am  sorry  I  broke  the  mek>n  on  your 
head;*  and  there  tt  ended.  But  ha  uncle,  I  pee* 
sume,  did  not  think  it  ought  to  have  ended  ttoe^ 
Whitaker  had  fought  a  duel  going  out  with  a 
Captain  Bluir,  of  the  Penosylvanuia  line,  and 
wounded  him,  which  made  him,  at  least  in  appear- 
ance, a  little  anmgant ;  and  our  difference  was  the 
talk  of  the  camp." 

He  helped  take  possession  of  Charleston 

and  Savannah  when  the  British  retired.  lo 

the  Litter  place  he  was  very  hospitably 
received.  Finally,  the  company  to  which  he 
belonged  was  ordered  back  to  Virginia. 
They  sailed  from  Charleston  for  Virginia, 
and  were  twenty-four  days  out  of  sight  of 
htnd,  almost  lone:  enotic^b  now  to  cross  and 
re-cross  the  Atlantic  twice.   It  was  supposed 
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literature  of  Queen  Anne's  reign,  and  even  Black- 
stone's  Commentaries,  before  I  had  detennmed 
to  study  law.   Having  resohred  at  last  to  punoe 
some  profession,  my  brother,  Dr.  Brooke,  pre- 
vailed upon  roe  to  study  medicine.  1  read  his 
books  with  him  for  about  twelve  months,  when 
my  brother  Robert  would  say  to  me,  'Ftank, 
you  have  missed  yoiir  path,  and  had  better  study 
bw.'    I  soon  after  took  his  advice,  and  com- 
menced the  study  of  law  with  him,  and  in  178S 
I  applied  for  a  license  to  practise  law.  There 
were  at  that  time  in  Virginia  only  three  persons 
authorized  to  grant  licenses  ;  they  were  the  Attorney- 
General,  Mr.  Iimcs,  Mr.  German  Baker,  and  Colonel 
JobnTa^rlor,  of  Caroline,*— alldistinginshedlawyeis. 
I  was  examined  by  Mr.  Baker  at  Richmond,  and 
obtained  his  signature  to  my  license.     I  then 
applied  to  the  Attorney-General,  Mr.  Innes,  to 
examine  me ;  but  he  was  always  too  much  engaged, 
and  I  returned  home.    In  a  few  ilays  after,  I 
received  a  letter  from  my  old  arm)-  friend.  Capt. 
Wm.  Barrett  of  Washington's  regiment,  mformiiig 
me  that  he  had  seen  the  Attomey-Geueml,  who 
expressed  great  regret  that  he  had  not  had  it  in 
his  power  to  examine  his  friend,  Mr.  Brooke,  but 
that  he  had  talketl  with  Mr.  Baker,  and  was  fully 
satisfied  of  hu  competeoqr;  and  if  h^ would  send 
his  license  down  to  Richmond,  he  would  sign  it 
I  accordingly  sent  the  license  to  him,  and  he 
signed  it,  by  which  I  became  a  lawyer." 

He  b^ian  his  professional  life  in  the  wikls 

of  Mononfjalia  Cottnty,  at  Moff^antown,  tiow 
West  Virginia,  and  was  soon  appointed  Com- 


monweallh's  attorney  for  the  judicial  district 
in  which  that  county  was,  by  Mr.  Innes, 
the  Attorney-General  who  had  signed  his 
license.  There  he  met  the  famous  Albert 
Gallatin,  who  in  his  eighty-eighth  year  wrote 
bim  the  following  letter,  namely : — 

New  Yoaic,  4th  Marcb,  1847. 

^Tv  dkaR  Sir.  —  .\lthou_i;h  you  were  itleased. 
in  your  f.i\or  of  December  last,  to  admire  the 
preservation  of  ray  faculties,  these  are  in  truth 
sadly  impairedt— I  cannot  work  more  than  four 
hours  a  day,  and  write  with  great  difficulty. 
Entirely  absorbed  in  a  subject  which  engrossed 
all  my  thouglus  and  all  my  feelings,  I  was  com- 
pelled to  postpone  answering  the  numerous  letters  I 
receive,  unless  they  imperiousls  required  immediate 
attention.  I  am  now  working  up  my  arrears.  But 
though  my  memory  fails  me  for  recent  transac- 
tions, it  is  unimpaired  in  reference  to  my  early 
days.  I  have  ever  preserved  a  most  pleasing 
rceollection  of  our  friendly  intercourse,  almost 
sixty  years  ago,  and  followed  you  in  your  long  and 
respectable  judiciary  career, — less  stormy  and 
probably  happier  than  mine.  I  am,  as  yuu  jire- 
siimcd,  fotu  year?  older  than  yourself,  bom  29th 
January,  1761,  and  now  in  my  88th  year  grow- 
ing weaker  every  month,  but  with  only  the  iniirmi' 
tics  of  age.  For  .ill  elironic  disea.ses  I  have  no 
faith  in  Physicians,  (onsult  none,  and  take  no 
physic  wliatever.  Witii  ujy  l)cst  wishes  that  your 
latter  days  may  be  as  smooth  and  as  happy  as  my 
own,  I  reraam,  in  great  truth, 
Your  friend, 

Albert  Gauatw. 
Hon'ble  Francis  Brooke,  Richmond. 

He  removed  to  Eastern  Virginia,  and,  .^.ay.s 
he,  "  in  the  year  1790  I  sometimes  visited 
my  friends  at  Smithfield  ;  paid  my  addresses 
to  Mary  Randolph  Spotswood,  the  eldest 
daughter  of  General  Spotswood  and  Mrs. 
Spotswood,  the  only  whole  niece  of  General 
Washing^ton.  Our  attachment  had  been  a 
very  early  one."  On  account  of  his  poverty 
there  was  some  opposition  to  the  match ;  but 
consent  was  finally  given,  and  in  the  seven- 
teenth year  of  the  bride's  ap:e,  in  October, 
1 791,  they  were  married.  He  speaks  lov- 
i  ingly  of  her  "  luxuriant  brown  hair.'  She 


in  Virginia  that  they  had  been  lost.  His  own 
account  of  himself  when  he  reached  home  is 
delightful :  — 

"  Now,  what  shall  I  say  of  myself  ?  The  war 
was  over,  and  it  was  time  that  i  should  look  to 
some  other  profession  than  that  of  arms.  I  was 
not  quite  twenty  years  of  age,  and,  like  other 
young  men  of  the  times,  having  an  indulgent 
father  who  permitted  me  to  keep  horses,  I  wasted 
two  or  three  years  in  fox-hunting,  and  sometimes 
in  racing;  was  sometimes  at  home  k«  three  or 
four  weeks  at  a  time.  My  father  had  an  excel- 
lent family  library.  I  was  fontl  of  reading  history  ; 
read  Hume's  History  of  England,  Robertson's 
Histoiy  of  Charles  Fifth,  some  of  the  British  Poets, 
Shakspc.-ire.  Dryden,  Pope,  etc.,  and  most  "f  the 
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died  on  the  5th  of  January,  1803;  and  be 
says :  — 

*'Tbe  shock  I  received  on  the  death  of  my  wife 
I  cannot  well  describe ;  but  tny  father  had  left  me 

a  legacy  better  than  property,  in  hlB  fioc  alacrity  of 
spirits.  (God  blcs>  him  '.  )  which  have  never  forsaken 
me ;  and  in  the-  summer  afterwards  i  was  advised 
to  goto  the  Virginia  Springs,  and  began  to  look 
out  for  anutluT  wife  to  supply  the  place  to  my 
children  of  their  mother.  While  nt  the  Warm 
Springs,  with  \Ir.  Giles  and  some  others,  a  car- 
riage arrived  with  ladies.  There  is  something  in  des- 
tiiiy  ;  for  as  soon  as  I  took  hold  of  the  hand  of  Mary 
Champe  Carter  (though  I  had  seen  her  before  and 
admired  her  very  much),  I  felt  that  she  would 
amply  supply  the  place  Of  my  lost  wife.  I  began 
my  attentions  to  hu  from  that  moment  In  person 
and  face  she  was  very  ficatitifitl.  Mr.  lefferson 
said  of  her  that  she  was  the  most  beautiful  woman 
he  had  ever  seen,  either  in  Fiance  or  tkis 
countiy.** 

The  courtship  was  not  long,  and  on  the 
14th  of  the  following  February  they  were 

married.  Judge  Brooke  personally  knew  all 
the  eminent  military  men  of  the  Revolution, 
except  Alexander  Hamilton  and  General 
Knox.  He  saw  Gen.  George  Washington 
open  a  great  ball  at  Fredericksburg,  Feb. 
22,  1774,  by  dancing  a  minuet  with  a 
lady,  and  heard  Mr.  Jack  Stewart,  who  had 
been  Clerk  of  the  House  of  Delegates,  a 
great  vocalist,  when  called  upon  for  a  song, 
respond  by  singing  a  veiy  amusing  one  from 
"Roderick  Random."  The  Father  of  his 
Country  lauf,'hed  at  it  very  much ;  but  the 
ne.Kt  day,  when  strangers  were  being  intro- 
duced  to  him,  he  was  found  to  be  one  ot  the 
most  dignified  men  of  the  age.  Judge 
Brooke  freely  gives  his  opinion  of  many  men 
wnv.m  he  lia  l  met.  His  sketch  of  Jefferson 
is  very  interesting.    He  says  :  — 

"  He  was  a  man  of  easy  and  ingratiatmi;  man- 
ners; he  was  verj*  (mrtial  to  me,  and  I  corre-  1 
sponded  with  him  while  I  was  Vice-  President  of  the  { 
Society  of  Gndnnati ;  he  wished  the  funds  of  that  | 
society  to  be  appropriated  to  his  central  college, 
near  Charlottesville,  and  on  one  occasion  I  ob- 
tained an  <»der  from  a  meeting  of  the  society  to 


that  effect ;  but  in  my  abc^cnce  the  order  was  re- 
scinded, and  the  fun^  appropriated  to  ttie  Wash* 
ington  College  at  Lexington,  to  which  General 
Washington  had  gl\en  his  shares  in  the  James 
River  Company,  which  the  State  had  presented 
him  with.  Mr.  J^ierson  never  would  discuss  any 
proposition,  if  you  differed  with  him,  for  he  said 
he  thought  di<;cnssion  rather  riveted  opinions 
than  changed  liiem." 

Jefferson's  rule  might  suit  for  his  intellect, 
but  for  persons  of  lesser  calibre  it  will  not  do. 
Brooke  was  a  manly  fellow,  and  an  ornament 
to  the  bench. 

Judge  William  H.  Cabell  belonged  to  an 
old  English  family  which  came  to  Virf;inia  at 
a  very  early  period.  During  the  Colonial  and 
Revolutionary  epochs  of  our  history  its  mem- 
bers bore  a  oonspteuous  part  in  all  public 
affairs,  and  in  war  as  well  as  in  peace  ren- 
dered their  country  useful  and  distinguished 
services.  His  father  had  been  an  officer  in 
the  War  of  the  Revolution, and  l>oth  his  father 
and  grandfaither  had  served  with  distinction 
in  the  Virginia  House  of  Burgesses. 

Judge  Cabell  was  born  on  the  i6th  of 
December,  1772,  at  "  Boston  Hill."  in 
Cumberland  County,  Va.,  at  the  residence  of 
his  maternal  grandfather.  Col.  Geoi^e  Car* 
rington.  He  was  the  oldest  son  of  Col. 
Nicholas  and  Hannah  (Carrington)  Cabell. 
He  was  prepared  for  coHciE^e  i>v  private 
tutors  at  his  father's  and  at  his  maternal 
grand&lher'a,  where  much  of  his  boyhood 
was  passed.  Colonel  Carrington  had  served 
as  a  member  of  the  House  of  Burgesses, 
chairman  of  the  Cumberland  County  Com- 
mittee of  Safety,  County  Lieutenant,  and 
member  of  the  General  Assembly.  Four  of 
his  sons,  two  of  bis  sons<in-law,  and  three  of 
his  grandsons  had  served  with  distinction  as 
ofKccrs  in,  the  Revolution.  His  residence 
was  the  resort  of  the  eminent  men  of  the 
times ;  and  the  acqudntances  there  formed, 
and  the  influences  by  which  he  was  sur- 
rounded had  much  to  do  with  shaping  the 
life  and  character  of  Judge  Cabell. 

In  February,  1785,  he  entered  Hampden- 
Sidney  College,  where  he  continued  until 
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September,  1789.    In  Kebriiary,  1790.  he 
entered  William  and  Mary  College,  from 
which  he    graduated   in    1793.      In  the 
autumn  of  1793  he  was  licensed  to  practise 
law.   He  soon  took  a  high  stand  at  the  bar, 
and  gave  evidence  of  unusual  ability.  He 
was  elected  to  the  Assembly  from  Amherst 
County  in  the  spring  of  1796.    From  that 
time  until  he  was  elected  governor,  he  repre- 
sented the  county  of 
Amherst  in  the  lovvcr 
branch  of  the  Legisla-  T 
ture,  his  father  at  the 
same  time  represent- 
ing the  Amherst  Dis- 
trict in  the  Senate,  un- 
til his  health  compelled 
him  to  retire  from  pub- 
lic life.     He  took  a 
leading  part   in  the 
Assembly  of  1 798,  and 
supported  the  famous 
resolutions  of  that  ses- 
sion.   He  returned  to 
the  Assembly  of  1805, 
but  was   that  same 
year  elected  Governor 
of  Virginia.    He  f>er- 
formed  all  the  duties 
of  the  office  with  an 
ability  and  an  industry 
that  won  the  praise 
of  all  parties.    It  was 
generally  admitted 
that  no  executive  ever 

represented  the  majesty  of  the  State  with 
more  propriety,  dignity,  and  grace.  Two 
memorable  events  occurred  in  Virginia  dur- 
ing Governor  Cabell's  administration.  One 
of  these  was  the  trial  of  Aaron  Burr,  at  Rich- 
mond, before  Chief-Justice  Marshall,  in  the 
spring  and  summer  of  1807,  for  treason  in  an 
alleged  design  to  form  an  empire  in  the 
western  part  of  America.  The  jury  which 
sat  in  the  case  had  been  formed  with  much 
difficulty  by  repeated  venires,  summoned 
from  all  parts  of  the  State.  The  foreman  of 
the  jury  was  a  conspicuous  figure,  Gen. 


WILLIAM    H.  CABF.LL. 


Edward  Carrington,  the  uncle  of  Governor 
Cabell.    General  Carrington  won  distinction 
in  the  War  of  the  Revolution  ;  and  when 
Washington  formed  his  first  cabinet,  he  was 
offered  the  position  of  Secretary  of  War,  but 
declined  to  enter  public  life.    But  another 
event  of  greater  importance  than  Burr's  con- 
spiracy agitated  the  country,  and  produced 
an  excitement  hitherto  unequalled  in  the  his- 
tory of  Virginia.  The 
disputes  with  England 
"  growing  out  of  the  in- 

t  vasion  of  the  neutral 
rights  of  American 
commerce  and  im- 
pressment of  Ameri- 
can seamen,  had 
aroused  universal  in- 
dignation. Nothing 
but  the  prompt  and 
vigorous  measures 
taken  by  Mr.  Jeffer- 
son restrained  the 
countr}'  from  an  im- 
mediate declaration  of 
war,  when  it  was 
learned  that  on  the 
22d  of  June,  1807,  the 
frigate  "  Chesapeake," 
standing  out  to  sea 
from  Norfolk,  had  been 
fired  into  by  the  Brit- 
ish sloop-of-war,  the 
*•  Leopard,"  and  sev- 
eral of  her  men  killed 
and  wounded.  Some  idea  of  the  excitement 
in  Virginia  may  be  formed  from  the  following 
description :  — 

"  Richmond  became  a  theatre  of  great  agitation. 
Those  martial  fires  which  slumber  in  the  breast  of 
every  community,  and  which  are  so  quickly  kindled 
into  flame  by  the  breeze  of  stirring  public  events, 
blazed  with  es|>ccial  ardor  amongst  the  youth- 
ful and  venturous  spirits  of  Virginia.  Over  the 
whole  State,  as  indeed  over  the  whole  ronntr>-. 
that  combative  principle  which  lies  at  the  heart  of 
all  chivalry  began  to  develop  itself  in  every  form 
in  which  national  sensibility  is  generally  exhibited. 
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The  people  helil  meeting  passed  fiery  resulutiuiis, 
ate  indignant  dumersi  drank  belligerent  toasts,  and 
uttered  threatening  sentiments.  Old  armories 
were  ransacked,  Did  weapon'^  of  war  were  bur- 
nished anew,  iniiuary  companies  were  formed, 
regimentals  were  dncussed,  the  dram  and  fife  and 
martial  bands  of  music  woke  the  morning  and 
evening  echoes  of  town  and  rountry  ;  and  the 
whole  land  was  filled  with  the  din,  the  clamor,  the 
glitter,  the  amy  of  seined  hosts,  which  sprang  up, 
like  plants  of  the  ni^t,  out  of  a  peaceful  nation." 

During  tins  trying  period  Governor  Cabell 
displayed  gr^t  ability,  and  rendered  the 
country  valuable  services  by  his  courage  and 
judgment.  He  was  in  constant  communica- 
tion with  Mr.  Jefferson,  who  valued  him  as  a 
friend  and  adviser.  He  had  been  an  elector 
ac  the  first  election  of  Mr.  Jefferson,  and 
filled  sane  office  again  at  his  second 
election. 

After  his  term  of  office  had  expired,  he  was 
elected  by  the  Legislature  a  judge  of  the 
General  Court,  which  office  he  hdd  until 
April,  i8i  I,  when  he  was  elected  a  judge  of 
the  Court  of  Appeals,  being  appointed,  March 
21,  i8ir,  by  Gov.  James  Monroe  and  the 
Privy   Council,  and  qualifying  April  3, 

He  was  elected  also  by  the  Legislature, 

Dec.  7,  rSi  i,  andthen  commissioned  by  Gov. 
Georye  William  .Smith.  After  the  adop- 
tion of  the  new  Constitution  of  Virginia 
(1830),  he  was  again  re-elected  a  judge  of  the 
Court  of  Appeals,  and  commissioned  by  Gov. 
John  Floyd.  On  the  i8th  of  January,  1842, 
he  was  elected  President  of  the  court,  which 
position  he  filled  until  185 1,  when  he  retired 
from  the  bench.  He  died  at  Richmond. 
Jan.  12,  1853,  in  the  eighty-first  year  of 
his  age,  and  was  interred  in  Shockoe  Hill 
Cemetery.  At  a  called  meeting  of  the  Court 
o£  Appeals  and  Bar  of  Virginia,  held  in 
Richmond,  January  14,  glowing  resolutions  in 
testimony  of  the  singular  purity  of  character 
and  excellences  of  Judge  Cabell  were  passed, 
which  were  published  in  the  "  American 
Times  "  of  Jan.  19,  1853.  From  thence  the 
f dlowing  is  extracted :  ~ 


"  Rts<fiv€d,  That  we  cherish,  and  shall  ever 
retain,  a  grateful  remembtanoe  of  the  signal  excel- 
lence of  the  Hon.  Wm.  H.  Cabell,  as  well  in 
his  private  as  in  his  public  life.  There  were  no 
bounds  to  the  esteem  which  he  deserved  and 
enjoyed.  Of  conspicuous  ability,  learning,  and 
diligence,  there  combined  therewith  a  simplicity, 
uprightness,  and  courtesy  which  left  nothing  to 
be  supplied  to  inspire  and  cunfirin  confidence  and 
respect.  It  was  natural  to  love  and  honor  him ; 
and  both  loved  and  honored  was  he  by  all  who 
had  an  opporttmity  of  observing  his  unweariefi 
benignity  or  his  conduct  as  a  judge.  In  that  capa* 
dty  wherein  he  hbored  for  fbrty  years  hi  our 
Supreme  Court  of  .Appeals,  having  previously 
served  the  State  as  Governor  and  Circuit  J':di7e. 
such  was  his  uniform  gentleness,  application,  and 
ability ;  so  impartial,  patient,  and  just  was  he ;  of 
such  remarkable  clearness  of  perccj^tion  and  per* 
spicuity,  precision  and  force  in  stating  convictions, 
that  he  was  regarded  with  wartper  feelings  than 
those  of  merely  official  reverence.  To  him  is  due 
much  of  the  credit  which  may  be  daiwed  ior  our 
judicial  system  and  its  literature.  It  was  an  occa- 
sion of  profound  regret,  when  his  infirmities  of  age 
about  two  yean  since  required  him  to  retire  firom 
the  bench ;  and  again  arc  we  reminded  by  his  death 
of  the  irrepamhie  loss  sustained  by  the  public  and 
tlic  profession." 

Nearly  thirty  years  after  the  death  of 

Judge  Cabell,  March  23,  1881,  on  the  occa- 
sion of  his  portrait  being  placed  in  the 
Court  of  Appeals  room  at  Richmond,  the 
judges  caused  to  be  entered  in  the  records 
of  the  court  an  order  bearing  testimony  to 
his  great  usefulness  and  ability,  from  which 
the  following  is  taken : — 

"  We  all  recognize  Judge  Cabell  as  one  of  the 
ablest  and  most  distintruished  judges  that  ever  sat 
upon  the  bench  of  this  court.  He  was  a  member  ot 
this  court  for  more  than  forty  yean.  During  this 
time  he  served  his  State  with  a  conscientious  dis- 
charge of  duty  which  he  brought  to  his  gre.il 
office.  We,  his  successors  toKlay,  often  take 
counsel  of  his  great  opinions,  and  those  who  come 
after  us  will  do  the  same.  Though  dead  for  more 
than  a  q'l.irtor  of  n  century,  he  yet  spcaketh  to 
us,  and  will  continue  to  .speak,  when  we  shall 
po^  away,  to  those  that  come  after  uS}  so  loqg  as 
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the  jurisprudence  of  this  State  shall  be  governed 
bjr  the  gnat  principles  of  law  and  by  «  fearlen 

determination  on  the  part  of  her  judiciary  to 
declare  and  uphold  that  which  is  just  and  right." 

As  legislator,  governor,  and  judge  he  served 
his  Stale  fifty-six  years.  The  engraving  of 
Judge  Cabell  which  accompanies  this  sketch 
is  taken  from  a  portrait  by  the  famous 
French  artist  Saint-Memmin. 

luJi^'c  Cabell's  opinions  were  never  char- 
acterized by  a  strict  adherence  to  the  rigid 
roles  of  the  common  law,  but  to  the  more 
libeial  principles  of  the  equity  courts.  Xo 
man  ever  sat  on  the  Supreme  Bench  of  Vir- 
ginia who  had  less  pride  of  opinion  than  he. 
A  notable  instance  of  this  is  found  in  the 
fiuDOus  case  of  Davis  v.  Turner  (4  Gratt. 
422).  Until  the  decision  of  that  case,  the 
courts  of  Virginia  had  followed  Edwards  v. 
Harben  (2  T.  R.  587),  decided  by  the  Court 


4a 


of  King's  Bench  in  1788,  which  had  estab- 
lished what  is  known  as  the  doctrine  of  fraud 

per  $e.  This  doctrine  was  assailed  by  Judge 
Baldwin,  in  a  very  able  opinion,  in  Davis  v. 
Turner.  Judge  Cabell,  after  an  exh;uistive 
discussion,  said,  with  great  candor,  that  he 
had  changed  his  opinion,  but  not  without  a 
struggle ;  yet  he  would  never  permit  the 
pride  of  self-consistency  to  .stand  in  the  path 
of  duty  ;  and  he  cheerfully  changed  the 
opinion  which  he  had  theretofore  enter- 
tained, which  would  restore  the  law  to  the 
solid  foundation  of  good  sense  and  sound 
morals.  The  princi|)les  decided  in  Davis  v. 
Turner  are  the  law  of  Virginia  at  this  day. 
The  case  was  decided  at  the  January  Term, 
1848.  The  General  Assembly,  which  was 
in  session  at  the  time  of  Judge  Cabell's  death, 
adjourned  "  as  an  act  of  respect  for  his  pub- 
lic services." 
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X^ONDON  I^EQAL.  LETTER, 


LoiTDON.  June  7, 1893. 
ID  OYALTY  has  been  modi  with  11s  of  late.  Last 

-••^  term  it  was  the  FHnce  of  Wales  who  gr.iced 
the  festal  board  of  the  Middle  Temple  with  his 
august  and  geiual  presence,  Yesterevcn  being 
grand  night  of  Trinity  term  at  Lincoln's  Inn,  the 
centre  of  attraction  was  \S»  Royal  Highness  the 
Duke  of  Vork,  who  was  recently  elected  a  Bencher. 
Sir  Charles  Russell,  tlie  Treasurer  of  the  Inn,  hur- 
ried over  from  Paris  and  the  Behring  Sea  arbitra- 
tion for  the  occasion.  Besides  the  Duke  of 
York,  there  were  ]>rescnt  the  Archbishoj)  of  York, 
the  Lord  Chancellor,  the  Lord  Chief-Justice,  the 
Marquis  of  Ripon,  and  the  Comte  de  Fmnque> 
ville.  The  company  present  would  number,  I 
think,  somewhere  about  four  hundred.  Sjjceches 
and  toasts  are  not  the  rule  at  Lincoln's  inn,  but 
last  night  an  exception  was  made.  After  dinner 
the  Treasurer  rose  and  proposed  the  toast  of 
"The  Queen."  When  this  had  been  suitably  hon- 
ored. Sir  Charles  Russell  then  proposed  a  toast 
which  he  said,  like  the  lasti  needed  no  preface,  and 
to  it  the  company  would  look  for  no  response. 
It  was  the  liealth  of  the  Duke  of  York.  It  gave 
them  the  opiwrtunity,  of  which  they  gladly  availed 
themselves,  of  offering  their  congratulations  to  his 
Royal  Highness  upon  a  coming  event  so  full  of 
interest  to  the  nation  and  so  full  of  promise  of 
happiness  to  him.  The  toast  was,  "  Health,  long 
life,  and  happiness  to  the  Duke  of  York,  Master  of 
the  Beach  of  this  ancient  Inn  of  Court."  The 
toast  wan  received  with  great  rnthnsiasm. 

Members  of  the  Inner  i  eniple  and  their  friends 
are  eagerly  looking  forward  to  a  Grand  Ball  which 
is  to  be  held  in  the  Hall  of  the  Inn  on  the  23d  of 
ihh  month.  It  will  be  a  very  brilliant  .ifTair,  a> 
these  functions  are  always  conducted  in  tlie  most 
sumptuous  manner  possible.  There  has  been  an 
immense  demand  for  tickets,  and  the  labors  of  the 
organizincT  secretaries  have  been  far  from  lipht 

In  a  recent  letter  1  referretl  m  terms  of  praise  to 
the  numerous  Bar  Assodatrans  which  appear  to 
figure  so  laigely  and  play  so  important  a  part  among 
tlie  lawyers  of  America.  Sinre  then  some  of  the 
more  enterprising  leaders  ol  opinion  at  our  own 
bar  have  decided  to  fbim  a  Bar  Association  which 


shall  be  to  their  own  profession  very  much  what  the 
Incorpotaied  Law  Society  is  to  Solicitors.  Practi- 
cal steps  have  been  already  taken  ;  a  draft  constt' 
tution  has  been  published,  and  a  thoroughly  repre- 
sentative Provisional  Committee  will  presently  take 
in  hand  the  details  of  ot]^izatk>tt.  It  is  pro- 
posed that  the  association  should  consist  of  a 
President,  elected  annually,  an  executive  council, 
to  be  formed  of  a  number  of  representatives  of 
each  Inn  of  Court, — members  of  the  several  cir- 
cuits, and  the  Chancery,  Parliamentary,  Adrainl^, 
Divorce,  Rankniptcy.  and  Criminal  Bars  being,  as 
far  as  possible,  included.    It  is  suggested  that  the 
annual  subscription  should  be  five  shillings;  such 
a  sum  would  obviously  exclude  no  one^  and  at  the 
same  time,  if  an  adequate  number  of  barristers 
become  members,  would  suttice  to  provide  work- 
ing expenses.  The  Executive  Council  will  hold 
a  quarterly  meeting,  one  probably  in  each  legal 
term,  while  there  will  be  an  Annual  Gathering  of 
the  Association  under  the  Chairmanship  of  the 
President  in  one  of  the  Halls  of  the  Inns  of  Court, 
where  the  President  will  deliver  an  address  review- 
inj»  the  legislation  of  the  year.    Reports  of  Com- 
mittees will  be  considered,  and  papers  read  ami 
discussed.  The  new  scheme  has  met  with  con- 
siderable favor  at  the  hands  of  the  profession,  and 
will  in  alllikclihood  pet  a  pood  start.    It  i-.  obviou'; 
enough  that  no  serious  objection  could  be  i.ikcii  to 
the  idea ;  at  the  same  time  I  cannot  profess  to  think 
that  the  new  Association  has  a  great  future  before 
it.    The  same  cause?  which  have  stitntcf!  the  rareer 
of  the  Bar  Committee,  now  to  be  absorbed  in  the 
Association,  will  operate  unfavorably  for  the  latter. 
.\s  I  ha\  e  said  more  than  once  in  my  letters,  the 
old  Inn  of  ('ourt  sv-^tcm.  each  Inn  with  a  governing 
body  jealous  of  its  prerogatives,  stands  largely  in 
the  way  of  any  other  system  of  profiessional  organ- 
ization.   I  have  no  hesitation  in  predicting  that 
surh  an  Ammal  Catherinij  as  is  proposed  would  be 
a  failure  ;  it  would  be  voted  dull  and  uninteresting, 
and  only  faint  curi<Hiity  would  follow  its  proceed- 
ings.   It  certainly  will  require  a  number  of  years  of 
hard  and  snrrcssfnl  woxV  before  the  Engli>h  Bar 
Association  can  claim  a  permanent  position  in  our 
legal  system,  *t* 
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BY  IRVING  BROWNE. 


CURRENT  TOPICS. 

The  Lizzie  Rorden  Casi  .  —  I. t?zie  Borden  was 
tried  last  month  for  the  murder  ot  licr  parents,  and 
jnst  as  every  lawyer  in  the  countrjr  expected,  was 
acquitted  in  short  order.    As  the  r.iso  went  to  the 
jinrytherewasabsolutclynutb.ini;  against  her.  The 
trial  waa  Biaiply  a  police  miscarrias^e.    The  people's 
case  was  a  tissue  of  improbabilities.  —  we  do  not 
think  it  too  strong  to  say  impossibilities,    ilcrc  was 
a  nnmler  of  two  peraooa,  in  the  most  bloody  and  un- 
necessarily cruel  manner,  —  harking  with  a  hatchet 
even  after  death ;  a  crime  evidently  the  work  of  a 
fanatic  or  of  a  desperate  and  bantened  criminal.  In- 
stead of  looking  for  such  a  person,  the  police  seize 
upon  the  daughter,  a  mature  young  woman,  well 
educated,  refined,  travelled,  Cbrfodan,  aritb  property 
of  her  own,  with  no  adequate  motive»onfcwrin<i  terms 
with  the  father,  and  on  civil  terms  with  the  stcp- 
Biother,  and  try  to  convince  themidves,  the  public, 
and  a  jury  that  she  hacked  her  step-mother  to  death, 
in  tnoad  daylight,  in  her  own  house,  at  an  hour  when 
•he  might  easily  have  been  intermpted,  then  changed 
or  Hashed  fier  dress  and  re-arranged  her  hair,  met 
her  father  calmly  an  hour  or  so  later  and  killed  him 
in  the  tame  mamwr,  and  repeated  her  toilet !  The 
■ere  statement  is  eno\!i;h  to  defeat  belief.    .Not  a 
spot  of  blood  was  found  on  her  nor  on  any  article  of 
her  dress ;  not  a  weapon  was  discovered  to  answer 
for  the  wounds.    She  was  self-possessed  and  calm, 
though  exhibiting  great  sorrow  and  horror.    The  ex- 
treme wealcness  of  the  case  is  illustrated  by  the 
State's  theory  that  she  stripped  herself  naked  to  do 
these  horrid  deeds!    Here  then  was  a  Jack-the-Kip- 
per  crime,  and  the  police  instead  of  scouring  the 
country  for  a  tiger  |Tonnced  on  a  h.umlcss  house  oat, 
•imply  because  hhc  was  in  and  out  of  the  dwelling,  and 
they  could  not  see  who  else  could  have  done  it !  In 
the  entire  history  of  police  stupidity  there  is  nothing 
to  compare  with  this,  and  we  arc  sorry  to  feel  obliged 
to  add.  nothing  to  surpass  tlie  wickedness  and  blood- 
ihirstincss  with  which  the  young  woman  was  followed 
up  and  conspired  against  in  order  to  save  the  police 
from  defeat  and  ridicule  The  incident  of  the  prison 
Bintron's  testimony  demonstrated  that.     I5ut  Lizzie 
was  not  only  acquitted,  but  triumphantly  cleared,  in 
ow  judgment,  of  even  Ae  sli j^test  snspkkm  that  may 


temporarily  have  arisen  against  her.  The  terrible 
injustice  done  her  should  teach  peofde  dmt  It  la  not 

essential  to  make  a  victim  where  none  apparently 
exists,  and  that  citizens  are  not  to  be  hanged  simply 
because  people  cannot  imagine  who  else  could  ha\  e 
committed  the  crime.  The  case  is  not  unprecedented. 
The  murder  of  Mr.  Nathan  in  New  York  was  very 
similar,  but  his  sons  were  not  put  on  trial  fer  it. 
There  have  been  two  (if  not  three)  remarkable  mur- 
ders in  Connecticut  in  recent  years,  and  persons  have 
been  tried  and  acquitted  in  every  case.  We  take  pleas- 
ure in  adding  our  tribute  of  admiration  of  the  skill  dis- 
played in  l.i/.zie's  defence.  Greater  wisdom,  tact, 
acuteness,  and  somid  sense  were  never  displayed 
by  a  lawyer  than  by  Governor  Robinson,  and  these 
were  supplemented  by  sympathy  and  hunumity  which 
do  bim  honor  as  a  man. 


Janus  on  the  Bbmcr.— The  court  of  chancery 
survives  in  Vermont,  but  it  survives  in  a  singular 
sort  The  same  officer  sits  as  chancellor  and  as 
common  law  judge,  and  he  deals  out  common  law  or 

equity  according  to  the  side  from  which  he  is  ap- 
proached. He  therefore  resembles  the  heathen  god 
Janus,  of  the  double  face,  or  Mr.  Facing-both-ways, 
in  ihv  ■  Pilgrim's  Progress."  By  an  appeal  to  his  bet- 
ter self  he  can  mitigate  the  rigors  of  the  common  law 
by  the  application  of  the  milder  and  more  beneficent 
principles  of  equity.  Like  Mr.  Orator  PulT.  he  has 
"  two  tones  in  his  voice."  So,  if  he  finds  when  ap> 
proached  on  his  common  law  face  that  he  is  bound  to 
grant  the  demand  of  the  plaintiff,  but  feels  that  it 
would  be  unjust  and  inequitable  to  do  so,  be  may 
allow  the  defendant  to  prostrate  himself  beneath  his 
equity  face,  and  solicit  him  to  restrain  himself  from 
pronouncing  the  dreaded  judgment  of  his  common 
law  mouth.  It  is  like  praying  the  Deity  to  restrain 
his  wrath,  but  with  a  more  appreciable  result.  A 
Vermont  lawyer,  Hon.  Joel  C  barker,  of  Rutland, 
thus  describes  this  marvellous  procedure:  — 

"  In  Vermont,  where  the  same  man  presides  over  the 

County  Court  and  Court  nf  Chancery  in  the  same  ooonty. 

wc  often  have  the  judge  saying;  from  his  high  scat  of 
honor  and  uf  justice  to  a  suitor :  '  The  law  compels  me  to 
decide  this  case  hi  year  fiivor.  and  to  award  you  a  sam  in 
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damages ;  but  such  a  judgment  would  be  an  inaalt  to  God's 
justice,  you  have  taken  a  wicked  and  mean  advantage  of 
your  opponent,  and  your  recovery  i»  »  wrong  and  a  sin ; 
but  your  adversary  has  no  legal  defence  to  yourbiiqaitous 
persecution  of  him  :  therefore,  as  chancellor,  1  hereby  re- 
strain and  enjoin  you  from  proceeding  further  in  your 
action,  and  forcing  me  to  do  such  ntanifcst  wrong  to  your 
victim.'  How  does  this  phase  of  legal  practice  strike  the 
mind  of  a  fust  man,  who  has  not  been  educated  in  legal 
sr'M-;k  wlure  the  injustice  <>f  the  law  is  mmU-  in  hide 
under  the  sheltering  wing  of  the  Court  of  Chancerv,  .md 
the  Juriadiction  of  equity  is  held  up  as  the  OOUiittrp.irt 
and  corrector  of  the  deficiendea  of  the  omHuin  law? 
Such  a  man  would  be  thankful  that  there  was  a  court  of 
equity,  but  he  would  b--  'ckcd  that  there  were  courts 
that  were  so  antagonistic  to  the  adinioistraiion  of  justice 
that  the  superviaion  of  an  equity  tribunal  should  ever  be 
necessary  to  protect  men  from  injustice  in  court.  We 
should  be  grateful  for  our  courts  of  equity,  but  we  have  no 
need  of  any  other.  There  aie  cases  where  courts  of  law 
can  do  full  justice,  and  there  ought  to  be  no,  cases  where 
they  cannot.  One  of  the  reasons  given  tor  the  neoeaslty 
of  a  Ccnirt  of  Chancery  is  th.nt  the  prorerfiirt  nt  l.nw  is  too 
rigid  to  admit  of  the  s^Kcial  remedies  that  e(|uity  requires  i 
a  reason  that  would  never  be  uttered  were  it  not  lliatlinn't 
ingenuity  had  been  taxed  to  assign  a  rsaion  wiwre  mqne 
exiated  in  the  logic  of  the  aobjeet.  If  the  forms  of  law  are 

an  impediment  to  iu-.tii;c  in  the  firNt         -fcond  .-.taj-cs  of 

development  as  arranged  by  Sir  Henry  Maine,  these  forms 
ahonid  be  to  changed  and  improved  that  they  become  suit* 

able  and  proper  instrumentalities  through  which  courts  can 
do  what  is  right  in  all  cases.  Instead  of  requiring  a  spe- 
cial tribunal  to  correct  the  deficiencies  of  a  judicial  tystcm, 
the  system  itself  might  be  reformed." 

This  description  of  the  versatility  of  the  legal  judge 
of  all  work  reminds  one  of  Steerforth's  description 
oi  Doctors  Commons,  in  "  David  Copperliekl :  " 
*'  You  shall  find  the  judge  in  the  nautical  case  the 
advocate  in  the  clergymao's  case,  or  contrariwise. 
They  are  like  actors :  now  a  man  *8  a  judge,  and  now 
he's  not  a  judge;  now  he  "s  one  thing,  now  he 's  an- 
other; now  he  \  something  else,  change  and  cbange 
about.*' 

We  do  not  know  whether  the  sultorwbo  happens 
to  approach  the  wrong  face  of  the  court  is  in  as  grie- 
vous a  pligiit  as  the  ancient  litigant  who  entered  the 

temple  of  justice  by  the  wrong  door,  and  was  .subject 
to  be  Iciclted  out  incontinently  and  to  find  that  door 
barred  against  him.  or  whether  the  minister  of  justice 
simply  \vhi-.ks  around  the  other  bC6*  We  do  not 
know  how  stitf-iieckcd  justice  is  among  the  Green 
Mountains  ;  but  if  would  be  a  novel  -and  uncomfort- 
.able  sensation  for  the  suitor,  having  knelt  Ijcforc  the 
mild  and  bonijjnant  fice  of  equity,  to  find,  on  glanc- 
ing up.  the  severe  face  of  common  law  frowning  on 
him  There  is  at  least  one  al1eviating>^4t/im  in  this 
combination,  -  both  f.tces  cannot  frown  on  the  suppli- 
ant, as  in  the  ancient  procedure  they  sometimes 
did. 


'•The  Hound's  Tail's  Case."— This  is  the  title 
which  Sir  Frederick  Pollock  gives  to  the  case  of 
Dickson  v.  Great  Northern  Railway  Co..  i8  Q.  B. 
Div.  176,  which  he  has  done  into  verse  in  bis 
"  Leading  Cases  and  Other  Diversions.*'  We  hive 
essayed  a  poetical  treatment  of  the  same  case  Is  a 
different  vein,  and  hope  that  the  critics  will  find  that 
we  have  got  the  feet  all  right.  Why  should  Mr. 
Gladstone  look  further  tiian  Sir  Frederick  or  ourself 
to  lill  ihc  post  leu  vacant  by  Lord  Alfred  ?  Neither 
of  us  could  write  worse  poetry  than  Mr.  Rtisidli  if  we 
should  try.  For  example :  — 

Lianit  TO  Hv  Tau  or  Woil 

Tvint — **  Tfu  wind  tfew  Mrmtfil  Jku  tMtkert." 

A  BALLAD  ut  a  greyhound's  tail  — 
A  tale 
Of  wail' 
Listen  to  my  tale  ofvroe  I 

On  railway-station  platform  lay 
A  courting  hound,  i^n  his  way» 

In  sleep 

Quite  deep  — 
lislen  to  my  tale  of  woe  1 

"  Dutch  Oven  **  was  Mtat  greyhouadii  name. 

Much  niuncy  he  liail  won  .\nd  fane» 
Sure  in  that  very  agile  game 

To  take 

The  cake  — 
Listen  to  my  tale  of  woe  I 

He  lay  at  length,  with  tail  stretched  out ; 
The  passengers  in  hurrying  rout 

Observing  liim,  fie  had  no  doubt. 
Would  deiiiy  walk  that  tail  about. 

Nor  tread 

His  bead— 
Usten  to  my  tale  of  woet 

A  luggage  porter,  void  of  wit, 
Malicious,  careless,  or  blind  a  bit, 
Soon  ran  his  barrow  tiver  it, 
And  cut  a  piece  off  amply  fit 
For  sausage  link  :  stuck  on  to  knit 

Though  tried, 

Denied  — 
Listen  to  my  tale  of  woe  I 

An  offer  by  the  corporation 

The  dog  man  heard  with  indignation, 

Ke&orted  then  to  litigation, 

And  furnished  rx|)eit  information 

Of  serious  deterioration 

And  curtailed  current  valoadon 

Bv  tr  iclc  — 
Bad  luck  I 
Lislen  to  my  tale  of  woel 
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While  once  a*  fleet  tt  highland  deer. 

His  tail  extended  in  the  rear 
Like  rudder  served  his  course  to  steer, 
Now  there  arose  authentic  fear 
His  feet  would  prove  extremely  queer. 
And  stagger  round  from  iAX  lu  near, 
Like  pugilist  hit  on  the  ear, 
Corkacrew 
To  view— 
liiteii  to  m J  tale  «f  woe  1 

I 

The  jury  swallowed  ever)-  word, 
Nor  deemed  this  theocy  absurd* 

I  The  like  of  which  was  never  heard 

Uniil  till-,  accident  occurred  ; 

I  And  not  by  novelt}'  deterred, 

'  With  protnptitude  the  twelve  omicarred. 

And  "  Five  and  twenty  pound  *'  soon  stirred 
The  court-room's  atmosphere  in  verd- 

'  ict  round 

I  And  sound  — 

I  liatea  tomy  taleof  woel 

( 


Wnm  Cai»-ital  Pukishiibkt. — When  the  writer 

of  these  lines  was  at  Heidelberg  two  years  ago,  lie 
and  several  of  his  companions,  being  desirous  of  visit- 
ing one  of  the  University  Society  houses,  were  ret»m- 
mended  to  apply  at  the  house  of  the  '•  White  Cap  " 
corps,  the  most  aristocratic  of  all.    We  did  so  apply, 
and  were  met  by  a  handsome  young  count,  with  some 
scratches  on  the  left  side  of  his  face,  who  infDrmed 
us,  with  a  trace  of  hauteur,  that  the  request  was  un- 
precedented, and  that  he  did  not  feel  authorized,  in 
the  abscnceofhb  comrades,  to  grant  it.   Our  spokes- 
man thereupon  apologized,  explaining  that  we  were 
Americans,  and  having  heard  much  of  his  corps  were 
very  desirous  to  see  the  house,  and  felt  a  deep  disap- 
pointment at  our  failure.    "  Ah  !  "  replied  the  young 
count,  "  then  you  have  heard  of  our  socieiy  in  Amer- 
fc*!"  **  Yes,  indeed,"  was  the  reply,  mingling  a  grim 
sense  of  humor  "siith  the  pardonable  dereliction  from 
the  exact  line  of  truth ;  "  the  '  White  Caps  '  are  a 
housf'lv     word  in  America !  "   At  that  magic  touch 
th'-  rojnt  bowed  nearly  to  the  ground,  the  doors  flew 
O]  '-n.  and  wc  were  graciously  conducted  through  the 
Mcred  precincts.    If  our  conductor  had  understood 
the  •  rnie  inwardness    of  the  expression,  he  prob- 
.ibly  would  have  felt  less  flattered,  as  his  gallant  and 
generous  soul  would  have  shruaic  from  a  supposed 
likeness  to  the  meanest,  most  cowirf'Iv.  ami  most 
bruui  urj^anization  that  ever  disgraced  the  soil  of  this 
free  country.    It  must  give  every  lover  of  social  oidsr 
rpril  ploafiure  to  obser^'e  th.nt  the  peoplf  of  the  South 
have  had  all  of  it  and  its  diabolical  outrages  that 
they  can  endure,  and  have  at  last  successfuly  Invoked 
the  arm  of  the  law  acr.iinst  it  in  Mississippi  and  Louis- 
iana. This  is  much  wiser  than  a  resort  to  lynching 
te  pat  down  and  punish  lynching.  The  craven  dis- 


turbers of  the  peace  do  not  appear  to  good  advantage 

in  the  courts,  but  wliine  .isu!  cr.  ,it  ilicir  punisliment. 
In  one  case,  it  is  recorded,  the  wife  of  one  of  them 
held  up  her  young  baby  to  the  judge,  and  with  tears 
asked  him  what  was  to  become  of  them  if  the  husband 
and  father  had  to  go  to  prison  ?  The  judge  kindly 
todt  the  child  for  a  moment  and  soothed  the  mother, 
but  sent  the  culj^rit  uji  all  the  same.  That  was  a 
pretty  scene,  —  mingling  mercy  with  justice.  It 
might  pertinently  have  been  asked  by  the  ;ud«e  what 
had  l)ecomc  of  feeble  wotiie-i  anil  yoiin^  rliildren. 
driven  out  in  the  inclement  night  from  their  lilazing 
homes,  their  husbands  and  fathers  cruelly  tortured 
and  banishefl,  sometimes  slain,  by  reckless  and  h-ird- 
hearted  neighbors.  It  would  not  pro%-e  a  great 
inducement  to  the  inhabitants  of  civilized  Europe  to 
visit  the  Columbian  Exposition  at  Chicago,  if  they 
were  informed  of  the  fell  dpiogs  of  "  White  Caps  " 
in  the  South  and  West  of  the  country  which  is  bkiwini; 
her  own  horn  at  such  a  lusty  pitch,  and  brau'^in-i  and 
swaggering  at  such  an  intolerant  rate  about  her 
«  civilization  " !  •*  White  Cape  "  have  Infested  Indi- 
i  ana  and  Illinois  within  a  comparatively  recent  period, 
and  our  foreign  friends  might  naturally  feel  a  little 
timid  lest  they  should  break  out  in  some  dangerous 
gambols  against  the  representatives  of  the  hated  des- 
potisms of  the  East.  There  is  considerable  discussion 
in  these  d;iys  about  the  policy  of  the  death  penalty, 
but  there  probably  will  be  no  difference  of  opinion 
about  the  policy  of  White  Cap-ital  punishment. 


The  "  Purpose  Novel."  —  We  have  the  mis- 
fortune to  digaijree  with  Mr.  Marion  Crawford,  and 
his  reviewer  in  this  periodical  in  the  .May  number 
(p  252).  concemingthc  undesirability  of  a  '-purpose" 
in  fictitious  litmture  Mr  Crawford  says  th.it  nov- 
els should  be  neitlicr  .sermons  nor  lectures,  and  that 
if  their  design  is  other  than  to  interest  they  become 
••  inartistic."  We  mipiht  so  f.ir  uith  him  as  to 
agree  that  the  purpose  should  not  lie  glaring.  But 
there  are  many  great  works  of  fiction  in  which  there 
is  an  underlyinc;  moral  purpose,  for  which  thcv  are 
none  the  wor.se.  The  great  novels  of  Dickeu...  are 
eminent  examples  of  this.  Are  such  works  as  Bleak 
House,  Dombey  and  Son.  Little  Dorrit,  N'  hnlas 
Nickleby,  and  .Martin  Chuzzlewii  any  t!ie  svorse 
because  tfaeysabordinately  pi^ch  powerfully  against 
the  court  of  chancer)',  commerci.il  jiridc  of  family, 
imprisonment  for  debt,  and  bad  private  schools,  what 
Bishop  Potter  calls  "the  infinite  swagger  of  Ameri- 
can nianncr-;,"  and  hypocrisy?  Is  tl-ere  not  in 
the  one  perlccl  chrysolite  of  American  literature, 
'*  The  Scarlet  Letter,**  a  tremendous  lesson  coneenir 
ing  the  misery  of  sin,  the  urjlincss  of  revenue, 
and  the  beauty  of  repentance.-'  In  two  eminent 
instances,     Uncle  Tom's  Cabin "  and  <•  Robert 
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Elsmere."  tbe  purpose  is  completely  tmdisgaiwd ; 

and  yet  they  have  been  and  stil!  are  sompwhat  popular, 
and  doubtless  will  continue  to  give  pleasure  as  long, 
for  example,  as  the  unatlerable  al»urdUy  <rf  **  Mr. 
Isaacs  "  It  is  pleasanter,  undoubtedly,  not  to  find  the 
purpose  too  prominent.  A  purpose  is  like  the  human 
skeleton.  We  do  not  want  the  anatomy  oflensivcly 
visible;  we  tlo  not  want  the  bones  on  the  outside; 
but  bones  are  useful.  It  is  not  to  be  denied  that 
many  novels  without  a  porpoae  ai«  pleasiof ;  nor 
indeed  that  this  is  the  s.ifer  form  of  expression  for 
most  writers,  for  it  requires  a  master  to  deal  with  a 
porposc  in  fiction.  But  the  Invertebrates,  like  Mr. 
Crawford,  should  not  r.iil  ajjainst  those  who  have  a 
|}acl(bone.  The  presence  of  that  stiffening  enables 
them  to  stand  against  the  lavaijes  of  time  more  Htar- 
dily  than  the  mere  flesh  and  blood  lieauties  of  romance. 
After  ail,  it  is  rather  amusing  to  read  the  criticisms  of 
Messrs.  Crawford  and  Howells  on  a  school  of  roman- 
tic  literature  so  infinitely  superior  to  tliiir  own  in 
attractiveness  and  influence.  There  were  more 
copies  of  Dickens's  novels  sold  last  year  than  in  any 

year  of  liis  lifetime;  but  wlio  will  know  anvlliin^  of 
these  latter-day  apostles  thirty  years  after  their  death, 
and  for  that  matter,  who  ever  re-reads  their  gospel 
now? 


JuDiciAi.  PoBTRT.^We  kncw  Aat  Lord  Chief- 
Justice  Coleridiic  comes  of  a  poetical  family,  but  we 
have  seen  some  recent  verses,  apparently  attributed 
to  him,  which  seem  hardly  up  to  some  of  the  great 
Samuels,  or  some  of  his  own  which  have  come 
under  our  observation.  Tbe  "  Law  Times  "  has  a 
column  and  a  half  entitled  Royalty  at  Ae  Middle 
Temple,"  banning  thus :  — 

"  Kxper l.iti'in  stiintl  on  tipt^ic  on  Frirlnv,  last  week. 
His  Kuyal  lli^lincisd  the  rnuwc  ui  VVjIcs  w.ui  going  to 
dine  as  a  Uenchcr,  and  his  »on  the  Duke  of  York,  Jnst  be* 
trothed  to  the  PrinoeM  Victoria  May,  was  also  expected. 
It  wsi  a  great  occasion ;  a  large  bench  mustered,  whilst 
proli.iblv  never  was  the  uld  hall  so  crammed  with  barris- 
ters anil  students,  of  every  race  and  color.  There  was  a 
Covered  entrance  to  the  hall,  and  the  passages  were  car- 
peted with  crimson  bsiic  and  lined  with  brilliant  flowers. 
The  bud  of  the  Grenadier  Guards,  under  Lteot  Dan  God- 
frtv,  occupied  the  gallerv  abuve  the  screen.  Rov.iltv  was 
late,  and  )(ept  waidog  such  august  persons  as  tbe  Master 
Treaswer,  and  Lord  Halsbuty,  and  Lord  Josttce  Undley, 
Sir  lienry  Hawkins,  and  Sir  Francis  Jcune,  and  pentlc- 
men  of  the  position  of  Sir  Peter  Ediin  and  Sir  Huniy 
James,  the  Dean  of  Llandaff  and  Caoon  Aingcr-  The 
genial  presence  of  the  Prince,  however,  removed  all  sense 
of  hunger  and  annoyance,"  etc,  etc. 

Among  a  medley  of  songs  and  ballads  was  "the  | 
well-known  refrain.  '  Mrs.  'I^ncry  '.Awkins  is  a  fust 
class  name,'  which  excited  the  merriment  of  the  stu- 
dents to  an  extntordinary  extent,  and  vastly  amused 
tbe  bead-ldile.'*  The  report  continues :  — 


■'  Subject  to  correction  by  Lord  Coleridge,  we  believe 

the  following  is  correct :  — 

•  I  knows  «  little  Dona, 
I 'm  aboat  to  own  *er. 

She's  a-goin'  to  m.iriv  nic  , 

Al  tusl  she-  -.aui  slic  \suuid  n't. 

Then  she  said  she  could  n't. 

Then  she  whispered,  "  Well.  1 II  see; 

Says  I,  "  Be  Missis  'Awkfns, 

Missis  T-nery  'Awkitis, 

Or  scrofit  the  icas  I  '11  roam. 

So  'eip  me,  Bob,  Wa  crsxy. 

l.ir.a,  vmi 'rr  n  daisv, 

Won't  VLT  sliarc  iny  'utnblg  'ome  (won't  yer)? 

'"Ob,  Liza!   Dear  UiaJ 
If  yoo  die  an  old  maid, 
You  '11  'ave  only  yerself  to  tdsme. 
Oh,  Li<a !    Sweet  Liu ! 
Mrs.  'Enery  'Awkins  is  a  fnst-dsis  nsne." ' " 

It  is  awful  to  think  that  such  things  can  lurk  under 
a  Chief^Jostic^a  wlf  oat  of  a  Gilbert  and  Sullivan's 
opera. 


NOTBS  OF  CASES 

Mental  Anguish. — There  is  the  most  unfeeling 
class  of  tel^raph  companies  in  Texas  that  we  ever 
heard  of !  In  every  number  of  the  West  Company  & 
Reports  are  one  or  more  cases  of  "  mental  anguish  " 
inflicted  by  them.  But  in  a  very  recent  case  it  ap- 
pears that  the  value  of  that  mental  anguish  was  cal* 
Cnlated  too  exactly  and  at  too  high  a  figure  to  stand 
on  review.  It  was  tlie  case  of  a  sick  child  (Western 
Union  Tel.  Co  v.  Berdine,  Jl  S.  W.  Rep.  982),  and 
it  was  held  that  where  defendant'.s  negligence  caused 
a  delay  of  twelve  hours  in  the  arrival  of  the  doctor, 
and  in  the  mean  time  the  plaintiff  might  have  called 
another  doctor,  a  verdlcl  for  $1,999^99  damsges  is 
excessive.   

ACTIOM  BY  SbRVANT  AGAINST  FELLOW«SeRV.\ST. 

—  In  Steinhauser  7'  Spraul.  Supreme  Covrt  of  Mis- 
souri, 21  S-  V\\  Rcp-  S39,  it  was  held  that  an  aciion 
may  be  maintained  by  a  servant  against  tlie  master^ 
wife  as  fellow-servant  for  injuries  sustained  in  using, 
at  tbe  wife's  bidding,  a  ladder  known  to  tiie  wife  to 
be  unsafe.  The  court  said: 

Tn  the  case  of  Osbom  v.  Morgan.  137  Msas.  1.  s.  c.  9 

Am  Rep  437,  wh^rr-  the  facts  were  that  the  genefll 
su;r<.M  iiitendcnt  of  a  manuLiciuring  corporation,  whose 
WMfk^  covered  ievcral  acres  of  ground,  and  in  whose 
employ  were  a  large  number  of  men,  including  plainlii^ 
designed  for  one  of  Its  mills  a  mechsnicsl  fixtuie  ClHlsil^ 
iag  of  a  nul  sixteen  feet  above  the  ground,  on  which  «« 
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a  moraUe  track  and  chsin.  The  rail  was  to  go  from  one 

side  of  the  building  to  the  other.  The  machine  was  made 
too  short,  so  that  at  one  end  it  only  cante  within  fourteen 
inches  of  the  side  of  the  building.  The  master  builder 
pat  it  op,  and  left  it  without  a  stopw  After  the  mill  had 
been  rdnntng  tome  time. «  cloeet  wu  bailt  under  the  end 
of  "til?  r.ilt.  so  that  in  fact,  althmigh  it  was  not  desigiicil 
for  ihjs  purpu>e,  the  truck  couid  not  get  off  of  the  rail 
white  the  closet  remained,  on  Mcmuit  of  the  chain  going 
agaiDit  it.  The  day  after  the  ckMel  was  made  the  general 
snperaMcodent  ofdtered  the  cloiet  removed  so  far  as  it 
int'jtfcred  with  the  movement  i)f  the  truck  ;  and  while  the 
plaiciifi,  a  carpenter  in  the  employ  of  the  corporation,  was 
enga^d  in  this  work,  as  diretMd  fay  the  master  builder, 
the  track  came  off  the  rail,  and  injured  him,  and  it  was 
held,  in  an  action  by  him  against  the  general  superintend- 
ent for  the  injuries  sustained,  that,  even  if  the  defendant 
was  not  liable  for  any  negligence  in  the  oonstmction  o< 
the  baildnig  or  its  appliances,  the  {nry  would  be  war^ 
rantett  in  finding  that  the  tlefendant,  who  was  also  an 
employe,  tailed  in  his  duty  to  the  plaintiff  in  ordering  him 
to  move  the  closet,  without  ascertaining  whether  the 
RiBova)  would  be  attended  with  danger,  and  that  the 
actfoB  could  be  maintained.   In  the  case  of  Rogers  v. 

0\crtfin,  S7  Iiid.  410.  where  one  fcllow-scrv ant  was 
injured  by  Ixring  direaed  by  another  fcl low-servant,  under 
whose  control  he  was  at  the  time,  to  dimb  apon  the  ele- 
vated end  of  a  bar  of  iron  about  which  they  were  at  work, 
and  be  obeyed,  that,  iratwithstanding  the  plaialili  and  the 
dcfcntiant  were  serving  the  same  master,  did  not  preclude 
the  former  from  maintaining  an  action  against  the  latter 
for  a  wrongful  or  negl^ent  act.  A  servant  may  maintadn 
an  action  against  his  fellow-servant  for  injuries  received  in 
the  master's  service.  Hinds  v.  Harlwn,  i;S  Ind.  121 ; 
Hinds  V.  Overackcr,  66  Ind.  547;  s.  c.  p  Am.  Rep.  114; 
Gfifhths  V.  Wolfram,  as  Minn.  185;  Whart.  Neg.  §  245. 
fa  Uie  case  of  Rogers  v.  Overton,  supra,  the  court  says : 
'U  is  settled  law  that  a  servant  shall  not  be  exposed  to 
nniteces»ary  and  unusual  danger ;  and  if  he  is  so  exposed 
he  may  recorer  for  injuries  resulting  to  him  from  the 
wrongdoer  who  exposed  him  to  peril.  It  cannot  be  that  a 
servant  shall  have  no  action  against  his  superior  who 
unnecessarily  sends  him  to  a  place  of  extraordinary  dan- 
ger, for  all  sound  principles  and  well«>nsidered  laws  lead 
tt>  a  different  conclusion.* " 

It  is  noteworthy  that  in  the  Massachusetts  case 
titad  the  court  very  uncoeDHmionsty  ovemtled  its 
oenttaij  doctrine  in  AUiro  v.  Jaquitb,  4  Gi»y.  99. 


N'kgi.igfnci;.  —  \  curious  case  of  negligence  is 
bonner  v.  Grumbacb,  Court  of  Civil  Appeals  of 
Tern,  ti  S.  W.  Rep.  loto,  where  it  -was  heM  that 
the  fact  that  :i  passen^jer  on  a  train  takes  off  his  coat, 
and  places  it  on  an  unoccupied  seat,  is  not  such  con- 
tiibntory  negligence  as  will  prevent  his  recovering 
for  money  therein  contained,  lost  by  the  overturning 
of  the  coach  into  the  water ;  but  where  the  passenger 
"cowed  hi*  coat  shortly  after  he  bad  got  out  of 
dtt  overtuncd  coach*  and  immediately  mtsaed  his 


mooey,  his  fiUiure  to  notify  the  carrier  of  his  toss,  aod 

I  of  all  effort  on  liis  part  to  find  It.  wilt  preclude  a 

recovery.    The  court  said:  — 

"  Plaintifi's  act  in  riding  with  his  coat  ofi  in  no  way 
helped  to  bring  about  that  oocwrrence,  wblcb  was  the 

immediate  rau>c  of  the  loss.  The  petition  ahijvvcd  that 
the  loiiii  uf  tiac  niun«y  was  caused  direct!)  aud  inutiediatcty 
by  the  fault  of  the  company,  through  which  the  car  was 
overturned^  without  the  intervention  of  negligence  of  the 
plaintiff,  or  of  any  other  cause.  The  damage  claimed  was 

not  therefore  too  remote.  .  .  . 

"  He  duca  ilut  !>Uuw  that  he  made  any  eSort  to  find  it, 
or  any  inquiry  for  it,  nor  that  lie  notified  the  Servant  of 
appellant  that  he  had  lost  it,  or  in  any  way  called  upon 
them  to  recover  it  for  him.  So  far  as  the  record  shows, 
they  knew  nothing  of  the  fact  that  he  had  lost,  or  ever  had 
the  money.  A  plaintiff  is  not  required  ordinarily  to  assume 
die  burden  of  showing  diat  be  has  not  been  guilty  of  neg- 
ligence ;  but  when  the  facts  which  he  states  expose  him 
lu  the  i.u!>picion  that  lie  has  negligently  contributed  to  his 
loss,  he  must  clear  away  such  suspicion  before  he  will  be 
permitted  to  recover.  We  think  the  latter  rule  applies 
here.  It  is  not  probeble  that  in  the  overturning  of  the 
car  the  money  was  destroyed  lis  ownership  was  not 
changed ;  it  remained  the  property  of  appellee.  Notwtth- 
sunding  the  negligence  of  appellants,  it  was  sUn  his  duty 
to  act  as  a  reasonably  prudent  person  would  ordinarily  act 
under  lilce  drcnmstances,  and  if  by  so  doing  he  could 
have  prevented  the  tiiial  los.s  of  his  prnjjcrty,  he  ought  not 
to  recover.  This  principle,  we  thinti,  would  require  that 
one  situated  as  lie  was  sbontd  mdce  such  reasonable 
efforts  to  regain  \\\%  properly  as  the  '-ituatlon  allriwed. 
Certainly,  it  would  require  that  he  .4t  least  give  notice  of 
his  loss  to  those  whom  he  proposed  to  charge  with  respon- 
sibility, in  order  that  they  might  protect  both  him  and 
themselves,  if  possible,  l>y  recovery  of  the  money.  If  the 
circumstances  were  such  that  none  of  these  tilings  could 
have  been  done,  or  such  as  would  have  rendered  effectual 
any  efforts  to  find  the  money,  that  ahouid  lutve  been 
shown." 


Deap  AMD  Dumb  Drivkr.  —  In  ancient  times 
deaf  mutes  were  considered  idiots,  but  cottrt-!  are 
now  more  lenient  In  Arkansas  Tel.  Co.  v.  Katterce, 
Arkansas  Supreme  Giurt.  21  S.  W.  Rep.  1059.  it  was 

held  that  where  a  pcrsoti  leaves  his  horse  standiiiL;  in 
the  street,  with  a  deaf  aiiti  duiub  boy  on  the  seat  of 
tike  wagon,  he  himself  being  in  the  wagon,  titough  not 

on  the  seat,  the  question  whether  lie  left  hi.s  horse 
without  a  competent  person  to  take  care  ot  it  is  fur  the 
jury.  The  court  said ;  — 

"  At  the  time  the  wire  fel)  and  caused  the  horse  to  start 
the  appellee  was  in  his  w;^on,  and  the  deaf-mute  boy  was 
on  the  scat  of  the  wagon  We  are  of  the  opinion  that  the 
question  whether  .u  i!ic  time  of  the  accidetit  the  a)))>cllee 
had  left  his  horse  standing  in  the  street,  without  a  com- 
petent person  in  charge  of  htm,  was  a  question  of  fact 

properly  "eft  to  the  jntv  under  the  instrtrctions  of  the 
Court.  On  the  evidence  in  this  case  it  could  hardly  be 
said  that  the  appellee  could  have  been  ooavicied  of  a 
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misdemeanor,  under  the  ordinance  of  the  city  of  Ft. 
Worth,  for  leaving  lu»  ]ior«e  in  the  street  without  a  com- 
petent person  to  take  charge  of  h)ni.  The  jury  might 
have  found  that  the  appclkc,  being  in  the  wagon,  was  in 
charge  of  him  himself,  or  iltey  might  have  fouod  the  deaf- 
mute  boy,  lieing  on  the  scat  of  the  wagon,  was  competent 
to  take  charge  of  him.  The  horse  did  not  run  away.  The 
ordinance  shows  that  its  purpose  is  to  make  owners  of 
horses  left  in  tlic  siicct  wiilKuit  .some  competent  person 
to  talce  charge  of  them  responsible  for  all  damages  caused 
bjr  ^  hone*  rmniag  awajr,  and  to  punish  the  act  as  a 
misdemeanor,  in  tkc  Interest  of  the  pnUie  as  a  police 

regulation." 


Thh  Restless  Small  Boy.  In  Catlett  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.,  Supreme  Court  of 
Arkansas,  zt  S.  W.  Rep.  1062,  it  was  held  not  neg- 
ligence for  1  rn^'rr-nr!  company  to  omit  to  keep  a 
lookout  to  prevent  boys  from  swinging  on  the  lad- 
dera  of  Its  skmly  moving  freigbt-tndni.  The  court 
iaid:— 

"  A  railway  company  is  i^ot  bouml  ti)  keep  a  lookout  to 
prevent  boys  from  swinging  on  the  ladders  v/L  its  moving 
fteigkt>trains ;  and  it*  i^nre  10  do  ao  is  not  negtigence. 

Pishop  Railway  ^a.,  14  R.  I.  314;  Railway  Cu.  :. 
Stumps.  6y  111.  40^;  Railway  Cu.  v,  Ledbcttcr,  45  Aik. 
246;  Railway  Co.  v.  Connell,  88  Pa.  St  530.  II  boys 
have  atolen  rides  in  that  way  at  a  given  point,  without 
remoastranoe  from  tlie  company's  train-men,  that  iux  does 
not  amount  to  an  invitation  to  do  so  on  anolhcr  occasion. 
The  boy  who  attempts  it  is  a  trespasser,  and  the  company 
owes  him  no  duty  save  not  to  injure  him  wantonly. 
Daniels  v.  Railway  Co.  (Mass.),  28  N.  £.  Rep.  283 ;  1 
Morrissey  v.  Railway  Co.,  126  Mass.  377;  Wright  v. 
Railway  Co.  142  Mass.  zryt-t;  Rotlgtrs  v.  Lees,  140  I'a.  St. 
475,  and  cases  cited;  Sbelton  v.  Railway  Co.,  60  Mo. 
4i» ;  Pnff  9.  Railway  Cft,  91  Pa.  St  458 ;  Railway  Co.  v. 

Smith,  46  Mich.  504.  The  apprlbnt  argues  that  a  sluwiy 
moving  train  is  •  daitgcious  machinery,'  alluring  to  buys; 
and  that  it  is  therefore  negligent  of  the  company  to  fail  to 
take  precaution  to  keep  them  offauch  trains.  That  is  the 
argument  made  to  sustain  a  class  of  cases  known  as  the 
'Turn-table  Cases,'  the  leading  one  of  wliith  is  Railway 
Co.  V.  Stout,  17  Wall.  657.  The  doctrine  of  those  cases 
has  been  much  criticised  and  doubted,  and  by  some  courts 
repndiaied.  See  Daniels  v.  Railway  Co.  (^Ja';«;  28 
N.  E.  Rep.  283  :  I'att.  Ry.  Acc.  Law,  $  196.  W  luicver  its 
merits  may  be,  it  lias  ni  vcr  l>ccn  extended  to  such  length 
as  to  control  a  case  like  this.  .See  Bishop  v.  Railway  Co., 
14  R.  1.  314;  Shelton  v.  Railway  Co..  60  Mo.  412.  The 
youth  of  the  pcrsm  injured  will  sometimes  excuse  him 
from  concurring  nt  L;li>zence,  but  no  amount  of  youthful 
recklessness  can  su[(ply  the  |)lac«  of  proof  of  negligence 
on  the  part  of  a  defendant  sought  to  be  charged  im  account 
ef  negligence.  Patt  Ry.  Acc  Law,  |  75." 


What  is  a  ^'Child**?— Id  Quintcn  v.  Wckh. 
decided  last  nontlt  by  the  Supreme  Court  of  New 

1  See  "The  Siren  Turn'Table,**  4  Graen  Bag.  124. 


York,  it  was  hdd  that  under  ibe  Gvil  Damaite  Act. 

which  fjives  a  right  of  action  to  any  husbatu!.  wife,  or 
child,  for  injury  in  person,  property,  or  means  of  sup- 
port in  cooseqneiKe  of  the  intoxicatfon  of  any  person, 
•it^inst  the  seller  of  the  intoxicants  or  the  lessor  of 
the  premises  where  they  were  sold,  an  action  may  be 
mainuined  by  a  diild  tn  vemire  sa  tiurt  at  the  time 
of  the  injury  and  subsequently  born  alive  In  this 
case  the  father  became  intoxicated,  wandered  on  a 
railway,  and  was  killed  by  a  train ;  the  child  was 
born  alive  the  next  day.  Haight,  J.,  in  a  very  well 
reasoned  opinion,  showed  by  ample  authwity  that  a 
cbiM  M  vtMirt  sm  mtrt  has  many  dvil  rights  in  re- 
spect to  est.itcs.  and  in  The  George  and  Richard.  L.  R. 
3  Adm.  465,  it  was  held  that  such  a  child,  if  born  alive, 
would  l>e  entitled  to  damages  under  Lord  Campbell's 
Act,  against  the  ship-owners  for  the  death  of  the 
father  produced  by  a  collision,  and  consequent  loss 
of  support.  The  case  of  Walker  v.  Gt  Nwtiiem  R. 

Co.,  21  Irish  L.  R.  G.)  ;  26  Am.  Law  Rev.  50  :  43 
Albany  Law  Journal,  464,  where  it  was  held  that  such 
.  a  child  could  not  recover  damages  against  the  carrier 
for  an  injury  to  its  person  in  transportation  while  <•/; 
ventre  sa  mere,  was  distinguished  on  the  ground  that 
the  company  contracted  only  to  carry  the  mother  and 

was  nut  liable  for  the  injury  to  her  frei<.;ht ;  or  as  Iu(Ti;e 
Haight  puts  it,  "  that  while  the  company  must  be 
regarded  as  the  common  carrier  of  the  modier,  under 

the  law  of  the  I'meralc!  Isle,  as  understood  1)y  the 

courts  the  mother  was  the  common  carrier  of  her  un- 
born child.*'  That  decision  is  dearly  not  in  conflict 
with  the  present,  nor  with  that  in  the  admiralty  case. 
The  four  judges  of  the  court  concurred.  We  see  no 
satisfactory  answer  to  the  position  of  the  court  that 

the  action  is  ni.iintainable  because  ".in  unbi^rn  chilti. 
subsequently  born  alive,  if  deprived  of  a  parent  suf- 
fers in  its  means  of  support  equally  with  the  children 
that  were  li\  inj;  at  the  time  of  tlic  decease  of  sm  h 
parent."  Certainly  if  an  unborn  child  can  at  birth 
take  a  benefit  by  will,  there  is  no  reason  why  it  can* 
not  enforce  a  benefit  under  a  statute. 


A  Sad  Loss.  —  Lang  f.  Pennsylvanhi  R.  Co.. 
26  Atlantic  Kep.  570,  Supreme  Court  of  Pennsyl 
vania,  is  calculated  to  strike  horror  to  a  Kentuckian's 
heart.  Frdght-cars  loaded  with  whisky,  having  been 
stopped  by  a  flood,  were  attacked  and  broken  into  by 
thieves,  and  part  of  the  wbi.sky  was  taken.  The 
conductor  and  train-men  were  present,  but  left,  and 
made  no  effort  to  protect  the  property.  A  body  of 
citizens  drove  the  thieves  away,  and  guarded  the  cars 
until  the  next  momin<;,  when,  to  keep  it  from  falling 
into  the  hands  of  the  tnob,  they  destroyed  the  rest 
of  the  whisky.  Held,  that  as  the  employes  aban- 
doned the  whisky,  and  made  no  eiiort  to  protect  it, 
the  carrier  was  liable  for  its  loss.  The  loss  did  not 
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arise  from  inevitable  accident,  or  the  act  of  God, 

nor  did  it  result  from  insurrection,  or  the  \vnrl<  of 
a  mob.  The  court  waxed  eloquent  and  indignant 
dtltt:  — 

"The  whisky  claimed  for  in  this  action  was  not  de- 
strored  by  a  flood.  Part  of  It  waa  stolen  by  thieves  after 
the  flood  subsided,  and  the  rest  of  it  wa«  destroyed  by  a 
volunteer  guard  of  citizens,  who  had  watched  and  pro- 
tected the  train  during  the  night  followin);  the  tluod  .uul 
part  of  the  next  day,  as  the  easiest  way  of  keeping  it  from 
hnitig  into  the  tiainls  of  the  Muae  dangerous  dass  of  men 
•  hr>  'h.Ki  ^;ott<;!i  a  taste  of  it  on  the  previous  afternoon. 
The  ilo<Hi  wai  ihcrtlorc  not  tlie  cause  «>f  the  loss,  but  the 
occasion  the  opportunity  tUt  its  plunder  by  bad  men.  The 
thieves  CUBO  io  the  wake  of  the  flood  to  pick  op  and 
appropriate  what  the  more  merciful  waters  had  spared. 

The',  came  tri  this  train,  am!  began  to  foittr  opfu  the  doors 
di  komc  o£  the  cars.  The  conductor,  and  part,  if  not  ail, 
ef  his  cfcw,  came  upon  the  groaad  at  atMrat  the  same  time. 
They  saw  an  ax  being  used  to  ojien  one  or  more  of  the 
cats,  hut  they  made  no  effort  to  defend  the  train  or  drive 
away  the  thieves.  They  did  not  so  much  as  to  remonstrate 
with  them,  or  order  them  away,  bat  taming  their  bacits, 
Ihey  ttirtendeied  tte  ttalo  and  Its  freight  to  the  tender 
iTkrtics  rtf  the  vapahonds  who  had  attai  licd  it,  and  went 
iw^y  (ruui  the-  nt:ighbof  houd.  riiv.itc  LtttiEcns  came  soon 
after,  drove  the  thieves  out  of  and  away  from  the  train, 
and  stood  guard  over  it  all  night  and  until  the  middle  of 
ike  next  day ;  but  the  train  men  seem  to  have  had  neither 
part  x\ox  it)!  in  ttie  etturt  to  save  the  )>r(iiHrtv  of  liieir 
employer.  The  reason  was  given  by  one  of  them  while  on 
the  witness  stand  with  a  cool,  deliberate  hearlleasneas  not 
often  met  with  in  the  most  hardened  criminals.  lie  s.-iid 
he  did  not  try  to  help  the  citizens  save  the  cars  and  their 
contents  because  he  '  had  no  orders  to  do  so.'  lie  stood 
sad  looked  on.  He  saw  the  perils  of  his  employer's  prop- 
cfty.  He  saw  cHtzens,  with  no  personal  interest  involved, 

trj-ing  to  savp  it.  Tint  he  did  not  fielp,  h(  iMuse  he  '  had  no 
orders."  Whether  he  and  others  like  lam  were  cowaids 
shivering  with  fear  in  the  pRseaca  of  a  few  thieves,  whom 
named  citi^ns  drove  away,orw«re  thieves  at  heart,  and 
in  fan  sympathy  with  those  who  were  trying  to  loot  the 
cars  that  thev  slioulil  have  defended,  is  a  m.ittt  r  of  no  lon- 
K<{ucnce.  In  either  case  they  neglected  their  obvious 
duty.  The  railroad  company  was  represented  ht  the  car* 
liig^  and  safe  Sleeping  of  the  freight  on  the  train  by  the 
ia*n  to  whom  the  train  had  been  committed.  If  they 
deserted  their  posts,  and  left  the  goods  nncared  for,  and 
dwy  were  stolen  or  destroyed,  their  employer  must  suffer 
ftr  dieir  inefficiency.  Under  the  facts  of  this  case  the  loss 
sotd  for  rlit!  ivit  arise  from  inrv't.iMo  .ii;ci<!.  iit  oi  the  act 
of  God.  k  did  iiuiicstult  trt»m  insurrcttiim  or  the  public 
«nemy.  It  was  not  the  work  of  .i  mob.  It  was  due  in 
part  to  plain  stealing,  done  in  daylight,  in  the  presence  of 
tie  Ifain^nen.  and  without  the  slightest  resistance  or  rc- 
tio'i  <in  their  part.    For  the  rest,  it  wa*  due  to  the 

action  of  citizens  who,  after  having  guarded  what  remained 
for  acarly  twenty^our  hnws,  destroyed  it,  when  they  could 
•0  longer  keep  up  their  watch  over  it,  rather  than  scr  it 
comumcd  by  the  human  brutes  to  whom  it  had  been  aban- 
^«cd  by  the  triiihmea" 

43 


Ign«>kaxcf,  no  Defence  to  Perjury. — The 

inability  of  thr  (Icfcnd  int  Id  s;jell  nccortiing  to  the 
generally  .iLCcpttd  traditions  did  not  seem  to  avail 
him  in  \Villiam.s  v.  State,  Alabama*  I2  South.  Rep 
8o8.    The  indictment  wms  as  follows  :  — 

"  The  grand  jury  of  said  county  charge  that  before  the 
fiiKfintjof  this  indlctment,Tumer  Williams,  with  the  intent 

to  itijiite  OI  defraud,  did  falsely  make  or  (oi^e  an  instru- 
ment in  writing,  in  words  and  figures  substantially  as 
followa.— 

•  Mr.  ('  brint 
let  wash  horn 
have  two  doHaiB 

in  tiade 
an  obitge 

Wt  L  Au  27  i8^a' 

"  The  «taid  Turner  Williams  tnc.uiinf;  and  intending  to 
express  in  and  by  .said  iiwiiumciu  that  \V.  T.  l.yles  had 
written  an  order  dated  August  27,  1892,  to  Mr.  C  Hryant, 
to  let  Wash  Holmes  have  two  dollars  in  trade,  or  the 
said  Turner  Willtams,  with  the  intent  to  injure  or  defraud, 
uttered  and  )>nblishedas  true  said  ahm x  dcsLrlln  d  written 
instrument,  the  said  in.strumcot  having  been  fal.'^cly  made 
or  forged,  and  the  said  Turner  Williams  interpreting  and 
understanding  said  instrument  to  lie  an  order  fiom  W.  T. 
Lyies  to  Mr.  C.  Bryant  to  let  Wash  Holmes  have  two 
dollars  in  trade,  against  the  peace  and  d^nity  of  the  state 

of  .Alahama." 

Such  misspeUioi;  was  certainly  against  the  dignity 
of  the  State. 


.\  Li-WTir  WiFK.  —  In  Pile  v.  Pile,  22  S.  W. 
Rep.  it  was  held  that  hinacy  is  not  a  ground  for 
divorce,  though  it  prevents  the  wife  ftom  discharg- 
ing her  conjugal  duties.  Why  this  case  was  marked 
"  Not  to  be  oitiLidlly  reporlcd,"  is  hard  to  discover, 
for  there  is  nothing  io  the  dedsioD  to  be  ashamed  of. 
Pryor,  J.,  said r  — 

"It  is  argued  that  this  ment.il  disease  is  .such  as  to  pre> 
vent  the  wife  from  discharging  her  conjugal  dtities,  and 
the  husl'.iiid  fmni  rnin\iiif;  !h:it  nitttcourse  with  tiu-  wife 
resulting  from  the  marriage  relation.  We  cannot  give  such 
an  enlarged  meaning  to  tlie  statute.  Here  the  wife  has  a 
min  I  ("israxfd  without  her  fault  She  lived  happily  with 
her  hushand  for  several  years  after  the  marnagc,  and  dis- 
charged all  the  obligations  and  duties  pertaining  to  the 
marriage  relation-  This  relation  is  presumed  to  have  been 
entered  Into  by  reason  of  the  love  and  affection  the  two 
had  for  each  other  .  and  tn  adiiu')_'e  ''■-'^f  '^ic  m'-fortiincs 
of  this  life,  originating  from  causes  over  which  neither 
have  control,  depriving  the  husband  of  the  right  oC  enjoy* 
ing  his  baser  passions,  is  a  ground  for  divorce,  would  be 
placing  mankind  on  a  level  with  brute  creation,  and  mak- 
in:,  the  real  virt;ii.  -  nnd  h,.i-i]iinr-'-  of  married  life  subordi 
nate  to  the  enjoyment  of  njere  animal  propensities  This 
man,  when  he  took  the  unfortunate  woman  to  be  bis  wife, 
vowed  at  the  altar  to  love,  cherish,  and  protect  her  in  sick- 
ness and  in  health,  and  whether  the  wifie  »  diseased  in 
mind  or  )>ody.  his  marriage  vow  should  and  must  be 
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observed.  The  more  helpless  she  brcnmfs,  the  grcarcr 
his  dotj  to  love  and  protect  her.  The  wife  has  never 
•baiklaiiedtbe  httilMmd,b«t  is  nowcoiifiiied  in  ^  asylum 
fior  lonalict  by  ilis  consent  and  direction," 

Tt  must  be  noted  that  the  hu.^banil  offt-rcd  tn  bind 
his  estate  for  the  proper  support  of  his  wile. 


A  DBPmrnoN. —  In  Nix  v.  Hedden,  13  Sapreme 

Court  Reporter,  8Sr.  it  was  held  that  tomatoes  are 
«i vegeubles,"  rather  than  •'fruits,"  in  the  common 
and  popular  acceptation  of  such  words,  and  were  not 

free  nf  duty  under  the  provision  of  the  free  list  for 
"fruits,  green,  ripe,  or  dried."  Mr.  Justice  Gray 
obaenred: — 

•There  being  no  evidence  that  the  words  'fruit'  and 
'vegetables '  have  acquired  any  special  meaning  in  trade 
or  commerce,  they  must  receive  their  ordinary  meaning. 
Of  that  nu-aninj;  ilic  cnurt  is  hound  to  i.ikc  judicial  notice, 
as  it  docs  in  rqard  to  all  wordi  iii  our  own  toi^ue ;  and 
npoo  sadi  a  queation  dictSonaries  «r«  admitted,  net  as  evi- 
dence, but  onlv  as  aids  to  thp  memory  and  understanding 
of  the  court.  Brown  v.  Fiper,  91  U.  S.  37,  4a;  J  ones  v. 
United  StaMSi  137  U.  S.S02,  2t6;  Nelson  v.  Gushing,  2 
Cush.  5i9k  S3a>  533;  Fage  v.  Fawoet,  i  Leon.  243 ;  Tayl. 
Ev  (Stb  ed.)  ff  f6.  31.  Boianlcally  spealdng.  toma- 
toes arc  the  fruit  "f  a  vine,  just  as  are  c«cumbcr,«, 
squashes,  t)eans,  and  peas.  But  iu  the  common  ianguagc 
of  the  people,  wbether  sellers  or  oonaiuiiera  of  provisions, 
all  these  are  vegetables  which  are  grown  in  kitchen 
gardens,  and  which,  whether  eaten  cooked  or  raw,  .ne, 
like  ))oi.-itocs,  carrots,  parsnips,  turnips,  beets,  caulitiower, 
cabbage,  celery,  and  lettuce,  luaally  served  at  dinner  in, 
with,  or  after  the  soap,  liah,  or  meaia  which  coaatitate  the 
principal  part  of  the  repast,  and  aot^  liiee  italta  fpnerally, 

as  dessert. 

"The  attempt  to  class  tomatoes  as  fruit  is  not  unlike  a 
lecent  attempt  to  cl.iss  beans  as  seeds,  of  which  Mr.  Jus- 
tice ttradley,  speaking  for  this  eoort.  said  *  We  do  not 

see  why  llu-v  should  be  cinsiifird  .IS  seeds,  ,\iiy  tiiore  than 
walnuts  should  be  so  classified.  Both  are  seeds,  in  the 
laqgoage  of  botany  or  natural  history,  but  not  in  commerce 
nor  in  common  parlance.  On  the  other  band,  in  speaking 
generally  of  provisions,  beans  may  well  he  included  under 
tlie  term  M:L;etablcs-  .Vs  an  art;cle  of  food  on  our  tables, 
whether  baked  or  boiled,  or  forming  the  basis  of  soup, 
they  are  ased  as  a  vegeuhle,  as  well  when  ripe  as  when 
green.  This  is  the  principal  use  to  which  thev  .ire  put. 
Hevuiid  the  common  knowledge  whicli  uc  Iiavc  ou  tlii!> 
subject,  very  little  evidence  is  neccs.sary,  or  can  be  pro- 
duced'  Robertson  v.  Salomon,  ijo  U.  i>.  412,  414." 


Twice  m  Jbopardy.  —  In  Oeary  v.  Bootb,  Q. 

n.  Div.,  68  Law  Times  Rep.  N.  .s.  349.  it  was  held 
that  the  head  master  of  a  board  school  lias  power  to 
inflict  corporal  punishment  on  a  pupil  belonging  to 
the  school,  for  an  offence  committed  by  the  pupil 
when  on  the  way  to  the  school  and  out  of  school 
hours.  Lawraace,  J.,  said:  — 


"Tlie  eases  t  ited  w  what  is  to  be  done  bv  the  master 
Willi  the  |>upil»  when  chcy  aie  iu  school  and  a\v:iv  troro 
home,  but  there  is  nothing  to  show  what  is  t  >  he  (.Uto^ 
when  they  are  betweeti  their  hones  and  their  school  and 
misconduct  themselves.  I  am  of  opinion  that  in  snch  cases 
the  power  of  the  father,  as  was  exercised  h\  the  .ipj<e!lant 
in  this  case,  is  delegated  to  the  schoolmaster-  Tbc  Kegu- 
lations  of  the  Bdoeation  Department  of  1892  coatala  a 
clause  allowing  a  grjtnt  for  discipline  and  organisation,  and 
it  is  ai-so  provided  ai  that  tUiusc  thai  care  should  be  taken 
in  the  manaKenicnt  of  a  school  to  bring  up  the  children  in 
habits  of  punctuality,  good  manners,  and  language,  and 
also  to  impress  npon  the  children  the  importanoe  of  ol» 
dicnce,  respect  foi  others,  and  of  honor  and  truthfulueas. 
It  could  not  thcictore  be  staid,  if  the  jtchuttlmaster  was 
only  allowed  to  punish  for  acts  done  in  the  school,  that  be 
had  done  everything  to  insure  that  end.  Should  a  boy 
misbehave  himself  innnedtately  after  leaving  the  scbottf 
premises,  I  atn  clearly  of  opinion  that  in  such  a  caisc  the 
schoolmaster  would  have  authority  to  punwh  the  b<^  so 
misconducting  himself.  It  would'  not  be  reasonable,  I 
think,  tn  holt!  th.it  the  parent's  authority  ended  at  the 
door  of  his  uwtv  huusc,  and  that  the  schoolmaster's  au- 
thority did  not  begin  until  the  schoolhouse  was  reached." 
Collins,  J.,  said :  It  is  clear  law  that  the  father  has  the 
right  to  reasonably  ponish  hia  children.  From  daaaie 
times  »(■  liave  the  practice  of  inflicting  corporal  punish- 
ment bv  the  parent  The  question  now  before  us  is.  How 
tar  are  uc  to  inftethat  thIs  right  is  delegated  to  the  school- 
master by  the  parent  or  gaaidian?  Does  the  parent  dele- 
gate his  power  beyond  certain  linte?  The  bringing  up 
and  (iis<:ipHiie  must,  to  some  extent,  extend  tf)  rhildrcn 
when  outside  the  school  as  well  as  when  inside  the  school. 
The  parent^  authority  could  never  be  worked  if  it  ts  to 
extend  up  to  the  school  door,  and  the  .schoolmaster's 
authority  were  to  end  when  the  child  leaves  the  school. 
Suppo.sing  a  pupil  were  to  hit  the  master  outside  the 
school,  the  only  remedy  the  master  would  then  have  would 
be  a  prosecution  for  assault  against  the  pnpiL  Can  the 
moral  tr-tinitij;  aiul  conduct  of  children  be  said  fn  onlv 
exist  in  scho«)l  antl  duiing  ^«cliOul  hours?  The  Regula- 
tions issued  by  the  Education  Department  say  that  sll 
reasonable  care  is  10  be  taken  in  the  ordinary  maa^gcncnt 
of  the  school,  to  bring  up  the  children  in  habits  of  puncM> 

alitv,  of  [jootl  manners.  \c..  of  consideration  atul  mpect 
for  others,  &c.  Here  it  is  said  to  be  reported  to  the 
schoolmaster  that  a  boy,  instead  of  consideration  and 
respect  for  another  boy,  had  hit  that  other  boy  and  injured 
him.  I  think  that  we  are  entirely  justified  in  interpreting 
tli.tt  the  parent  had  delegated  his  authority,  and  that  the 
corpor.al  punishment  inflicted  by  the  schoolmaster  was 
entirely  within  the  master's  delegated  anthoHqr.  Whellicr 
the  punishment  s,,  inflicted  was  more  than  was  leasonabte 
was  a  question  for  the  magistrates." 

This  holding  is  precisely  like  that  in  Hutton  w. 
State,  23  Tex.  Ct.  App.  386;  59  Am.  Rep.  776;  and 
Deskins  v.  Gose,  85  Mo.  485  ;  55  Am.  Rep  387  ; 
lUirdick  V.  Babcock,  31  Iowa,  567;  louder  v. 
Seaver,  33  Vt.  114;  Shenaaik  w.  Inhab.cf  Chailea> 
town,  S  Cush.  160. 
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CommunicationB  in  regard  to  the  oontentB  of  the  Magaiine  should  be  addicssed  to  Ae  Editor, 
Horace  W.  Fuller,  15I  Beacon  Street,  Boston,  Mass. 


Tk€  Ediiar  will  be  glad  to  receive  contributioRs  0/ 
9rtkhs  ef  moderate  length  upon  subjects  of 

itttitt-st  to  the  pro/esiiiui ;  ti/.w  auy/Jiirit;  ft  the 
way  0/  legal  autiquitits  or  curiosities^  J'acetia, 
mued^est  «te. 

THE  GRBBN  BAG. 

T^HE  question  as  to  whether  there  is  "  punish- 
^  mcnt  nfttr  death"  seems  to  have  been 
sell  led  beyond  all  controversy  by  the  legal  Solons 
of  Indiana.  The  foUowiqg  ooinmunkation  clearly 
demonstrates  this :  — 

iNDiAMAPOua,  Jnae  3, 1893. 

To  the  Editor  of  the  "  Crem  Ih,^  "  : 

Without  wishiog  to  exalt  my  own  State  at  the 
expense  of  others,  1  wish  to  draw  attcntloD  to  a 

recent  penal  enactment  to  show  that  in  the  matter  of 
advanced  thought  Indiaoa  is  fully  abreast  of  the  times. 
The  learned  commfssloners  who  prepared  the  erfmf- 

aal  code,  recognizing  that  the  practice  of  beiiiL  k  i  !ed 
or  Injured  at  raiUoad  crossings  was  a  reprt^hcnsible 
one  which  should  be  discouraged,  and  fully  realizing 
tint  there  b  a  hereafta*,  and  that  the  sins  of  the  dead 
should  be  punished,  incorporated  in  the  code  a  pro- 
vbion  which  is  very  properly  entitled  "  Untimely 
Crossing  of  Railroad  Tracks,"  and  wisely  distributes 
punishment  to  both  railway  employee  and  the  miser- 
able offender  who  violates  the  law  by  being  run  over 
by  the  cars.    The  section,  after  fining  the  engineer 
all  the  way  from  $100  to  $t,oco,  and  imprisoning  him 
from  three  months  to  a  year,  procoLcis  :  "Ami  if  any 
pernn  shall  be  injured  or  killi-d  by  reason  of  such 
crossing,  he  shall  be  intprisotied  lu  (he  State  prison 
not  more  than  fourteen  years  nor  las  than  two 
fegrt."   K.  S.«  18S1,  section  3174.   That  there  are 
at  present  no  corpses  incarcerated  at  the  penitentia- 
ries is  ioutttlcss  due  to  the  fact  that  this  apparently 
severL'  kuv  has  discouraged  persons  who  ought  other- 
wise otTcnd  from  s.^crificing  their  lives  at  railroad- 
crossmgs.   For  what  it  has  accomplished,  I  commend 
it  to  sU  phlhnthiopists  and  thoagbtfal  mea 

Sincerely,  M.  M. 


We  are  indebted  to  a  Kansas  reader  for  the 

ioUowing:— 


Ottawa,  Kansas.  May  26, 1893. 
Editor  of  the  "  Green  Bag  "  : 

The  followf ng  is  a  tc«e  transcript  from  the  dodcet 

of  .1  worthy  justice  of  the  peace  of  WiUiaansborg 
Township  in  this  county :  — 

The  charge  ts  titat "  one  John  Smiley,  on  or  about 
loth  day  of  .  .  .  did  then  and  there  unlawfully  break 
the  peace  by  getting  drunic  and  brealcing  glass  out  of 
door,  &G.  The  prisoner  beii^bRM^ht  into  court,  and 
li.ivin;;  kicked  i%'C-rything  down  in  thp  office,  and  kept 
the  air  blue  with  profanity,  and  proved  by  three  wit- 
nesses that  be  is  drunk :  Therefore  it  is  adjudged  tliat 

for  his  drunken  disorderly  conduct  and  destruction  of 
property  he  is  fined  the  sum  of  ^25,  pay  %io  for  the 
destruction  of  property,  the  cost  of  this  action,  and 
be  confined  in  the  County  jail  of  Fr.inklln  County  for 
sixty  days,  or  as  County  atty.  shall  amend."  This 
form  is  submitted  for  the  consideration  of  josticea 
who  may  have  difficulty  in  fommlatiagdodcetcntrica 
in  cases  of  misdemeanor. 

Very  truly  youcs,   


LBOAL  ANTIQUrriBS. 

The  Blue  Laws  of  Connecticut  were  so  called 
because  they  were  printed  on  blae*thiged  paper. 

These  were  some  of  them  :  - 

"  No  one  shall  be  a  freeman  or  have  a  vote,  un- 
less he  is  converted  and  a  member  of  one  of  the 
churches  allowed  in  the  Dominion.'* 

"  No  dissenter  from  the  essential  worsliip  of  this 
Dominion  nhall  be  allnwc<1  to  give  a  vote  for  elect- 
ing magistrates  or  any  olticer." 

"No  food  or  lodging  shaU  be  oflfeied  to  a 
heretic." 

"  No  one  shall  cross  the  river  on  the  Sabbath 
but  an  authorized  clergyman." 

**  No  one  shaU  travel,  cook  victtials,  make  beds* 
sweep  houses,  cut  hair  or  shave  on  the  Sabbath 
day." 

"  No  one  shall  kiss  his  or  her  children  on  the 
Sabbath  or  feasting  days." 

''  The  Sabbath  day  shall  begin  at  sunset  Sat* 
urday." 
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"Whoever  wears  clothes  trimmed  with  gold, 
sQver,  or  bone  lace  above  one  shilling  a  yard, 
shall  be  presented  by  the  grand  jurors,  and  the 
selectmen  shall  tax  the  estate  i^joo." 

"  Whoever  brings  cards  or  dice  into  the  Domin* 
ion  shall  be  fined  £t^" 

"No  one  shall  eat  mince-pies,  dance,  play 
cards,  or  ptay  any  instrument  of  music  except  die 
drum,  trumpet,  or  jewsharp. 

"No 'man  shall  court  a  maid  in  person  or  by 
]etter«  without  obtaining  the  consent  of  her  parents ; 
£^  penalty  for  the  tirst  oiTence,  J^xo  for  the  second, 
and  Tor  the  tl^rd,  iroprisonnent  daring  the  pleasure 
of  the  court. " 


PACETI«, 

An  Irishman  went  to  a  lawyer  with  a  case,  but 
the  attorney  wanted  a  retainer.  The  Irishman 
was  poor,  aiid  finally  the  lawyer  said  he  would  take 

the  case  on  a  contingent  fee.  It  wns  settler!,  b;:t 
the  contingent  fee  part  of  the  agreement  bothered 
tiie  client  He  confided  his  ignorance  to  his 
friend,  Paddy,  and  asked  for  an  explanation. 
"  An'  it  is  the  meanin'  of  a  contingent  fee  yer 
after  knowin'  ?  Sure,  I  '11  tell  yc.  A  contingent 
fee  means  that  if  ye  lose  the  case  the  lawyer  gits 
nothin' ;  if  ye  wini  you  git  nothinV* 


The  following  good  ston-  is  told  of  a  Glis^'ow 
bailie,  in  Scottish  courts  of  law  witnesses  repeat 
the  oath  with  the  right  hand  raised.  On  one  oc- 
casion, however,  the  m^fistnte  foiuid  a  diflkulty. 

"  Hold  up  your  right  arm,'"  he  commanded. 

"  I  caiuia  dae  %"  said  the  witness. 

"Why  not?" 

"  Got  shot  in  that  atrm." 

"Then  hnlri  up  your  left." 
"  Canna  dae  that,  ayther,— got  shot  in  the  ither 
ane  tae." 

'*Then  hold  up  your  leg,**  responded  the  irate 

mnpstratc.    "  Nn  mnn  r.in  be  swom  in  thtS  COUrt 
without  holding  up  something." 

*'  WH¥  do  you  use  such  peculiar  terras  ?  "  asked 
a  lawyer's  wife  of  her  husband  who  had  returned 

worn  out  by  his  day's  labors.  "  I  don't  sec  how  you 
can  have  been  working  all  day  like  a  horse." 
"Well,  my  dear,"  he  replied,    I  'vc  been  drawing  i 


n  ronveynnre  all       ;  and  if  thatis  o't  WOriuilg  like 

a  liurs>e,  wliat  is  it?  ' 


Thb  following  story  is  told  of  Rufus  Choate : 
He  was  once  called  into  Ifaine  to  defend  n 

brother  lawyer  who  was  under  a  cloud  :  ami  while 
prepanng  the  case  he  was  taken  sick,  the  party  in 
whose  cause  he  was  acting  having  to  appear  before 
him  in  his  chamber  with  his  witnesses.  One  of 
the  latter  was  a  good  deacon  who  was  deeply 
interested  in  the  case,  and  was  very  earnest  in 
deprecating  the  wrong  done  his  legal  friend.  * 

"Well,  deacon,"  said  the  great  la\>7er,  "what 
do  yon  think  of  the  treatment  of  your  friend  ?" 

"  I  think,"  was  the  startling  reply,  "  Uiat  it  is  a 
d— dsharoel" 

"  That  is  my  opinion,'*  said  Mr.  Choate ;  "  but 
you  have  given  it  a  pious  emphasis  which  I  would 
never  have  aspired  to." 


A  Chicago  attorney,  somewhat  noted  for  bis 
sharp  practice,  sent  his  client  one  day  to  watch 

the  case.  Word  came  to  him  that  his  ca<;c  was 
next  on  the  docket,  and  he  hurried  over  to  find  the 
opposing  counsel  already  beginning.  In  vain  he 
looked  for  his  client  He  was  nowhere  to  be  seen. 
In  vain  he  asked  for  delay  ;  but  the  court  told  him 
that  the  carelessness  of  a  client  would  not  allow  such 
a  thing.  At  last  he  glaiiced  into  the  jury-box  and 
saw  his  client  there.  The  stupid  man  had  thought 
he  heard  his  name  called,  and  had  man  bed  m  with 
the  rest.  The  opposing  counsel  was  so  anxious  to 
hurry  the  case  along  that  he  neglected  to  examme 
the  jury.  Seeing  the  thing  was  in  his  own  hands, 
the  Chicago  attorney  turned  to  the  court.  "  I 
withdraw  all  objection,"  he  said ;  I  have  my 
client  where  I  want  him.*' 


There  is  a  certain  judge  in  Chicago  who  rather 

prides  himself  on  his  vast  and  varied  knowledge  of 
law.  The  other  day  he  was  compelled  to  listen  to 
a  case  that  had  been  ai)pca1ed  from  a  justice  of  die 
peace.  The  young  practitioner  who  appeared  ibr 
the  appellant  was  loni,'  and  tedioa>  ;  lie  brought 
in  .all  the  elementary  text-books,  and  quoted  the 
fundamental  propositions  of  law.  At  last  the  judge 
thought  it  was  time  to  make  an  eifott  to  hurry  hnn 
up. 

"  Can  t  we  assume."  he  s.iid  blandly,  "that  the 
1  court  knows  a  little  law  itself?" 
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** Hat's  the  veiy  mistake  I  made  in  the  lower 
coui^"  answered  the  young  man ;  "  I  don't  want 
to  let  it  defeat  me  twice/* 


One  of  the  most  prominent  members  of  the 

X'  !-r.i  ka  Bar  wns  especially  noted  for  the  effect 
wjth  which  he  addressed  juries.  When  once  under 
way*  lie  drew  upon  his  menior\-  and  imagination 
impartially,  and  without  regard  to  application  or 
rirrumstanres.  much  less  to  accuracy,  poured  forth 
a  torrent  ot  classical  and  historical  references  winch 
no  jury  could  withstand.  On  an  important  crim- 
inal trial  in  which  he  represented  the  defendant, 
the  district  attorney  h.ul  made  a  very  strong  speech, 
in  which  certain  checks  were  an  important  point. 
The  opening  sentences  of  the  judge's  answer,  pro- 
nounced with  great  deliberation  and  emphasis  and 
with  immense  effect,  were  r  — 

"Gentlemen  of  the  jury,  my  learned  friend  has 
said  a  great  deal  to  you  about  these  ctiedcs ;  but 
let  me  ask  him,  where  are  the  fltobs?  GenttenMn^ 
it  !iiay  he  that  some  things  are  conspiriions  in 
their  presence,  but  there  are  others  which  are  far 
more  conspicuous  in  thehr  absence.  Why,  Gen- 
tlemen, it  is  related  that  at  Rome  Hwas  the  custom 
in  the  funerals  of  illustrious  personages  to  carry  in 
tile  procession  the  busts  of  the  deceased's  ances- 
tOR.  And  it  is  sud  that  once  at  Rome,  at  the 
fiinenil  of  the  nobU  Roman  lady  yuno,  the  busts 
of  her  ancestors  were  carried  in  the  procession. 
And  as  the  solemn  procession  hied  through  the 
crowded  streets  of  the  eternal  city,  the  people  saw 
that  the  bust  of  Bnitus  was  wanting,  and  they 
shoiitt-d  '  Where  is  the  bust  of  Bnitns  ?  Show  tis  the 
bust  ot  Bnitus  ! '  (turning  to  the  district  attorney). 
Whtre  is  the  bust  of  Brutus,  where  it  the  bust  of 
Bnitus.  where  is  tbe  bust  of  Bittmfi?  Show  me 
the  STUBS  1" 


NOTES. 


felt  it  his  duty,  under  tlie  circumstances,  to  press 
for  a  conviction.   However,  it  is  much  better  for 

I.iz/ic  Horden  to  have  had  the  ni.itler  finally 
decided  by  a  jury  of  twelve  men  of  more  than 
ordinary  intelligence.  Her  vindication  is  com- 
plete. She  stands  to^ay  berore  the  world  an 
innocent  woman,  and  no  one  has  the  rij^  to  cast 
a  shadow  of  sui>piciun  upon  her. 


The  trial  of  Lizzie  Borden  for  the  murder  of 
her  father  nnd  Htep-inother  terminated,  as  every 
unprejudiced  person  must  have  felt  sure  it  w^ould, 
in  an  acquittal  of  the  accused.  The  Government's 
case  was  terribly  weak,  amounting  in  fact  to  no  i 
case  at  all.    Link  nftcr  link  in  the  chain  of  cir-  ' 
cuinstantial  evidence  was  wanting,  and  it  is  sur-  . 
posing  that  the  inosecuting  officer  should  have  I 


A  MOST  pleasant  evidence  of  restoration  in  fra- 
ternal feeling  between  Secession  South  and  Union 
North  can  be  daily  witnessed  in  one-  <>f  tlic  Cham- 
bers of  the  Common  Pleas  in  New  York  (?ity, 
where  Rog«r  A.  Pryor  is  on  the  bench  as  judge, 
and  at  the  deputy  clerk's  desk  before  him  sits 
William  S.  Keiley,  while  Alfred  ^^'.lc'^talT  occasion- 
ally as  full  clerk  visits  the  court-room. 

Judge  Pryor,  as  (m  1861)  Chief  of  General 
Beauregard's  staff  in  Charleston,  was  the  first  to 
enter  Fort  Sumter  under  a  while  flaf» ;  ami  Mr. 
K<iiley  was  an  officer  in  the  Confederate  Potomac 
Army,  and  shortly  after  the  surrender  of  General 
Lee  was  arrested  by  Federal  General  Tenty  for 
alleged  jncendiar>' editorials  in  a  Petcisiuirg  news- 
paper of  which  he  was  proprietor.  At  the  same 
time  Mr.  WagstafT  was  a  Union  Colonel. 

Lions  changed  into  lambs ;  but  no  little  boy- 
lawyer  can  expect  to  lead  any  of  the  three  \ 


In  the  early  days  of  the  Western  States,  when 
society  was  free  and  easy,  and  marriage  was  es^- 
tially  a  matter  of  civil  contract,  not  of  status,  many 
of  the  pioneers  formed  contract  relations  which  are 
to-day  giving  the  lawyers  and  courts  considerable 
business  in  determining  who  are  the  rjghtful  heiis 
and  descendants  of  these  pioneers.  As  these 
pioneers  in  many  instances  became  cattle  kings, 
bonanza  kings,  or  railway  directors,  and  also  formed 
numerous  contract  relationB  with  a  slight  marital 
tinge,  the  question  as  to  wlx»  shall  inherit  their 
wealth  is  often  a  nice  as  well  as  an  important  one. 
One  of  these  questions  came  up  recently  before 
the  Supreme  Court  of  the  State  of  Washington 
(Kelly  V.  Kitsap  Co.  32  Pat.  Rep.  554),  in  the 
settlement  of  the  estate  of  one  Michael  Kelly. 
Said  Michael  Kelly  had  in  the  fifties  emigrated  to 
the  West^  and  becoming  tired  of  a  life  of  celibacy, 
sought  to  enter  into  a  matrimonial  alliance.  As 
in  those  days  the  female  portion  of  the  poiuilalion 
in  the  State  of  Washington  was  exccetlingly  small, 
he  turned  to  the  aborigmes  of  the  soil  for  a  better 
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half,  and  in  accordaDce  with  a  custom  then  exist 
ing  hill  now  almost  ol)-.otctf,  ho  i,'^vc  to  the  rela- 
tives ot  a  comely  Indian  lu.m]  named  Julia  I3.45, 
in  consideration  of  which  princely  sum  the  comely 
Indian  maiden  was  surrenilcred  to  him  as  a  wife. 
The  two  cotiabited  together  for  several  years  ;  and 
although  &Irs.  Kelly  was  not  introtluced  to  the 
relatives  of  Michact*  or  into  society  as  his  wife, 
she  raaintamed  that  relation  to  him  according  to 
tho  local  custom  then  existing.  As  a  re<<ult  of 
their  union,  one  child  was  born,  who  was  known 
as  Charles  Kelly,  and  appears  in  this  suit,  claiming 
to  be  the  lawful  heir  of  Michael  Kelly.  It  was 
held  by  the  Supreme  Court  of  Wasiiington  that 
the  claim  of  the  plaintiff  could  not  be  allowed ; 
that  the  cohabiting  together  under  such  circtim- 
stances  as  existed  in  the  case  of  Michael  Kelly  and 
the  Indian  maiden  Julia,  did  not  constifiile  a  legal 
marriage ;  and  further,  that  the  claim  of  the  plain- 
tHTwa*  more  definitely  barred  by  a  territorial  stat- 
ute rendering  void  all  marriages  between  white 
men  and  Indians. 

It  is  to  be  presumed,  from  the  language  of  the 
court,  that,  the  necessity  of  such  alliances  having 
ceased  to  exist,  the  offspring  of  the  civil  contract 
marTia2:c^  of  the  early  days  will  find  some  difficulty 
in  establishing  their  right  to  inherit  the  wealth  of 
the  n^lionaires  of  the  Pacific  dope. 


OONTBHTS  or  TH»  JUMB  HAOACtNKt. 

The  Arena. 

Insiinily  and  Genius,  Arthur  McDonald  ;  The 
Lilwral  Churches  and  Scepticism,  M.  D.  Shutter. 
D.D.;  Women  Wage- Earners.  No.  V'l  ,  Helen  Camp- 
bell :  Save  the  American  Home.  I.  E.  Dean  ;  .Arsenic 
versus  Cholera,  R  H.  Leach,  D. ;  Does  the 
Country  Demand  the  Free  Coinage  of  SilvL-r.  A.  C. 
Fi»k ;  Freedom  in  Dress,  Frances  E.  Russell; 
Union  for  Practical  Progress,  B.  O.  Flower. 

The  Atlantic. 
New  Facts  concerning  the  Pantheon,  Rodolfo 

Lanciani :  The  l'y;;rntp<;  of  Africa,  John  Dean  Caion: 
An  Island  Plant,  -Mary  Catherine  Lee  ;  Un  the 
River  at  Night,  Marion  Coudioay  Smith ;  A  National 
Vice,  H.  C  Mcrwin;  Womanhood  in  the  Iliad,  Wil 
liam  Cranston  Lawton  ;  Some  Reminiscences  of  Dr. 
SdiHemann,  J.  Irving  Manatt;  A  Marine  Observa- 
tory the  Prime  Need  of  Ainerican  P.iolr>i:^v.  V  O. 
Whitman;  The  Future  of  Local  Libraries,  Justin 
Wiasor ;  The  Hayes  Administration,  Jacob  DoIsod 
Cox;  The  Educational  Trend  of  the  Northwest.  D. 


L.  Kidile;  Miss  Austen  and  MissFerricr  Coatrast 
and  Comparison,  Charles  Townseod  CopeUnd. 

The  Century. 

Caught  on  a  Lee  Shore  :  Pleasures  and  Perils  of  a 
Cruise  on  the  Florida  Coast  (illustrated).  Lieut. 

Williani  H(.-iiu  ;  The  De.ith  of  the  Prince  Inipcria: 
(with  portrait),  Archibald  Forbes;  The  Father  of 
Modem  Illustration  (illustrated),  August  P.  Jsccaci ; 
College  Athletics,  Walter  Camp  ;  Notable  Women  : 
Christina  Rossetti,  Edmund  Gosse;  The  Juno  of 
Argos  (by  the  director  of  the  American  School  of 

Athens  ;  illustrated),  Charles  Waldstcin  :  •  My  Wliite 
Rose  o'  Killarney"  (illustrated),  Jennie  E  T  Dowe; 
The  White  Islander  (in  four  parts ;  illustrated), 
•M.iry  Hartwell  Catherwood  ;  Tiu-  Story  of  a  Day 
(illustrated),  Grace  King;  An  Hour  with  Robert 
Franz,  Henry  T.  Finck ;  The  Public  Health :  the 
Duty  uf  the  Nation  in  Guarding  it.  T.  Mitchell  Prud- 
den,  .M.  D. ,  With  Tolstoy  in  the  Russian  Famine 
(illustrated),  Jonas  Stadling:  Writing  to  Rosina 
(illustrated).  William  Henry  nisliop ,  Art.  Florence 
EarleCoates;  In  Cowboy»Land  (illustrated),  Thco* 
dore  Roosevelt;  Benefits  Forgot,  Wolcott  Balestier; 
Mrs.  Pettibone's  Dinner-Horn.  Cli.ules  I'l.ittcl! 
Loomis  ;  Uncle  Obadiab's  Uncle  Billy,  WiUum 
Henry  ShelttMt. 

The  CosmopoltMn. 

The  City  ol  Brooklyn  (illustrated),  Murat  Hal- 
stead  ;  The  Chase  of  tht-  Choiij;o  (illustrated).  CVarles 
L.  Lummis;  Sorosis  (illustrated),  Margaret  M-  .Mer- 
rill; The  Rise  and  Decline  of  the  Hawaiian  Mon- 
archy (itlustratid).  Hcrliert  H.  Cower  ;  The  Merri- 
mac  .ind   the   Cumberland    (illustrated).   T.  O- 
Selfridge.  Jr.  ;  Omega,  the  Last  Days  of  the  Worid 
(illustrated),   Camilte   Flammai ion  :   The  I'escrted 
Homes  of  New  England  (illustrated).  Clifton  John- 
'  son ;  The  First  Woman  of  Spain  (illusb^ted),  Syl- 
'  vester    I>.i\tcr  :    Notes  of  the  Priisst  !s  Monetary 
'  Conference  (illustrated),  E.   Ben;.   Andrews  i  A 
Traveller  from  Altruria,  W.  D.  Howells. 

Harper's. 

An  Artist's  Summer  Vacation  (illustrated).  Johi» 

Gilmer  Speed  ;  The  Evolution  of  .New  York  (second 
part;  illustrated).  Thomas  A.  Janvier;  The  Empress 
of  Austria  (illustrated),  by  one  of  the  ladies  of  her 
murt;  The  Handsome  Humes,   Part  I.  (a  novel. 

I  illustrated),  WiUiara  Black;  Wyoming  —  Another 
Pennsylvania,  Julian  Ralph  ;  The  Refugees,  a  Tale 
of  Two  ('(mtineivts  (illiis'i at eil ) .  .\.  Conan  Dn\le; 
New  France  under  Briti.sh  Rule  (illustrated),  Henry 
LoomN  Nelson;  Fogit  Way  (a  story:  iDustrated), 
Grace  Livingston  Furniss  :  V'ivi.section  ard  Prain- 
Surgery  (illusirated).  \V.  W.  Keen,  M.D.,  LL  D., 

,  Horace  Chase  (a  novel),  Constance  FeninMie 
Woolson. 
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The  Transbtion  of  a  S.iv.i-e.  Gillifrt  Tarkcr  ; 
Anuteur  Rowing  (athletic  series  ;  illustrated^,  John 
F.  Huneker:  The  Philosophers  (illustrated),  Geral- 
t.Mnc  I.nnni-r;  How  Men  Write  (portraits),  Frank  A. 
Uurr;  Ambition  (a  one-act  play),  Johanna  btaau } 
The  Foreign  CoTrespondent,  Tbeodove  Stanton ;  A 

Glance  into  W  ilt  Wliitman.  John  BumX^ht;  Tbc 
Practical  Jester,  W.  S.  Walsb. 

New  England  Magazine. 

The  boston  Tea  Party  (illustrated),  Francis  £. 
Abbot:  Norway'ii  Struggles  for  Polilical  Liberty, 
|u!:ii-  E.  Olson;  The  Oxford  Eights  (illustrated), 
.Mabel  Norton  Evans ;  John  liallantyne,  American, 
IX.-X.,  Helen  Cnmpbell;  Tony  (illustnted),  Mary 

A.  I*.  St.ins!)ury :  A  Mountain  Maid,  [olin  Albee  ; 
Personal  Recollections  of  Whittier,  Charlotte  Forten 
Grfmke;  The  Old  Meetinj^  Hoase  in  Hingrham.  Mass. 
(inustr.ited),  Price  Collier;  The  Real  Invitntor  of 
the  Steamboat,  Charlotte  F.  Hammond  ;  Trout  Fish- 
ing in  New  England  (illnstratedV,  Charles  Frederick 
Danfrrili  ;  Tl.e  F-im  :  i'  if  Fliillips  Brook';  (a  poem  ; 
illustrated).  Katharine  Lee  Bates ;  Experiences  Dur- 
bi^  Many  Years,  I.-IIL,  Benjamin  Penhaltow  Shiliap 
b  r  Thi  Early  School  Legiahtion  of  Massachusetts, 
George  H.  Martin. 

Pohtical  Science  Quarterly 

The  Monetary  Conference,  £.  Benj.  Andrews, 
Progressive  Taxation,  Professor  £.  R.  A.  Seligman; 

Stock  Exchange  ClenrinLC  Houses.  .Mexaniier  D. 
Noyes;  Responsibility  for  Secession,  .Sidney  Web- 
ster; The  Caucus  ia  England,  M.  Ostrogorski,  The 
The  Fueros  of  Northern  Spain,  William  T.  Strong. 

Renew  of  Reviews. 

Transit  f'acilitics  in  Chica:::ri  and  on  the  Fair 
Ground!>  (iilui>trated),  Henry  Haven  Windsor:  .Art 
at  the  Columbian  Ei^sition  (illustrated),  Ernest 
Knaufft  :  .\  Character  Sketch  of  Sir  Frederick 
Leighton  (illustrated) ;  A  New  Career  for  College 
Men,  Edmund  J.  Janes,  Ph.D. 

Seritoner's. 

Lite  in  a   Logging  Camp  (illustrated),  .Arthur 
Hill;  Under  Cover  of  tlie  Darkness,  T.  R.  Sulli- 
van; An  Artist  in  Japan  (illublraletl).  Robert  Blum;  j 
The  Trouble  in  the   Brlc-a-Brac  .Mission,  Wil-  | 
liam  Henry  15i.shop;   Etjotism,  E.  .S.  .Martin:  The 
Birds  that  \vc  hec  (illustrated),  Ernest  E.  Thompson ;  I 
Endymion  and  a  Portrait  of  Keats,  Edith  M- 
Thomas:  Tlie  Opinions  of  a  Philosopher  (illustrated). 
Robert  Grant ;  To-iMorrow,  W  G.  Van  Ta-ssel  Sut- 
phcn;  The  Haunt  of  the   Platypus  (illustrated). 
Sydney    r)ickinson  .    Dc   Profundis,   .Anne  Reeve 
Aldrich ;  The  One  1  Knew  the  best  of  All,  Frances 
Hodgson  Burnett.  ^. 


BOOK  NOTICES. 

A  Treatise  on  the  Law  relating  to  Girrs 
AND  Advancements.    Jiy  W.  W.  Thornton  of 
the  Indianapols  Bar.  T.  &  J.  W.  Johnson 
&  Ca,  Pbilftde^ia,  1693.  Law  Sheep. 
net 

It  is  .slrantje  that  so  important  a  .subject  as  the  one 
covered  by  this  treatise  should  not  have  attracted  the 
attention  of  our  l.iw-writers  long  ere  this.  We  lielieve 
this  volume  by  -Mr.  Thornton  is  the  first  Ann-ncan 
work  upon  Gifts,  and  the  author  has  supplied  a  \<mz- 
felt  want.  The  treatise  is  evidently  the  result  ot 
careful  and  conscientious  work  oo  the  writer's  part, 
and  is  admirably  adapted  to  the  practitioner's  u<;e. 
The  subject  is  very  fully  covered,  and  the  notes  com- 
prehensive and  to  the  point.  We  heartily  commend 
it  to  the  profession  as  a  really  valuable  addition  to 
legal  literature. 

In  Its  make>op  amd  typography  the  work  b  un- 
usually attractive,  and  the  publishers  deserve  a  word 
of  praise  lor  their  efforts  in  this  respect. 

Digest  of  Fixe  Insurance  Dbcisicns  in  the 

Courts  of  the  United  States,  Great  Britain,  trnd 
Canada,  from  tlic  earliest  period  to  the  present 
time,  with  reference  to  statutory  provisions,  and 
including  the  New  York  standard  form  of  fire 
insurance  contract  annotated,  and  other  stand- 
ard fonns  ;  all  classified  and  arranged  as  to  sul)- 
ject  matter  according  to  existing  terms  and 
conditions.  By  Gbokge  A.  Clement  of  the 
New  York  Bar.  Baker,  Voorhis,  &  Co.,  New 
Yoik,  1893.   Law  Sheep.   $6.50  net. 

In  this  digest  Mr.  Clement  has  given  to  the  pro- 
fession a  very  valuable  work,  and  one  which  will  also 
prove  of  great  .issist.ance  to  all  insurance  officers. 
The  airangement  \%  systematic  and  logical,  and  the 
deci.'iior^s  arc  tjivcri  in  clear  and  succinct  lanKua>>e. 
Altogt  thcr  it  Climes  nearer  perfection  than  any  digest 
we  have  .seen,  and  we  heartily  commend  it  to  every 
lawyer  who  is  interested  in  the  subject  of  insurance. 

The  Amlkic.\n  State  Reports.  Cont.iining  the 
cases  of  general  value  jind  authority  decided  in 
the  courts  of  last  resort  of  the  several  States. 
Selected,  reported,  and  annotated  !iy  A.  Frek- 
.>iav.  Vol  XXX.  Bancroft-Whitney  Co.^  San 
Francisco,  1893.    $4.00  net. 

The  contents  of  this  volume  are  made  up  of  deci- 
sions rendered  in  the  State  of  Alabama,  Florida, 
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Georgia,  Indiana,  Kansas,  Maine,  Michigan,  Minis- 
sippi,  New  York,  Pcnnsylv.uiia,  and  Tennessee.  The 
annotations  which  are  a  ieature  of  tliis  series  are  as 
full  and  valuable  as  ever. 

The  General  1*iunciples  of  the  Law  . of  F.vi- 
PFKCF.  in  their  application  to  the  (rial  of  crim- 
iual  caiiei»  at  coiiuiion  law,  and  under  the  crim- 
inal codes  of  the  several  States.  Bjr  Frank  S. 
Rice,  The  Lawyers*  Co-operative  Publishing 
Co.,  Rochester,  N.  1893.  Law  Sheep. 
I7.50  net. 

This  work  by  Mr.  Rice  is  arranged  on  much  the 
same  plan  as  his  two  volumes  upon  the  law  of  evi. 
dence  in  cMl  actions,  which  appealed  a  year  ago. 
As  wo  said  of  them,  so  we  say  of  this.  The  work  can 
hardly  be  called  »  treatise,  but  is  rather  a  careful 
arrangement  of  decisions  under  appropriate  heads. 
That  it  will  prove  a  useful  work  to  the  professioa 
there  can  be  00  doubt ;  for  the  grouping  of  all  impor* 
tant  decisions  npon  a  given  point  cannot  bit  to  relieve 
the  working  lawyer  of  much  time  and  labor.  With 
all  Its  merits,  however,  it  is  not  ao  ideal  work  on  the 
law  of  evidence.  That  will  come,  we  tnist^  in  the  not 
far  distant  future.  There  is  still  room  for  a  full  and 
comprehensive  treatise  upon  this  subject,  but  a  mas- 
ter band  will  be  required  to  meet  tbe  wants  of  the 
profosrioo. 

The  Lal)\  01  Fort  St.  John.    By  Mary  Hakt- 

WELL  CaIHKRWOOD. 

Old  Kaskaskta.  By  Maxy  Haktwbll  Cather- 

\V(X»r).  Houghton,  MiflUo  &  Co.,  Boston. 
Cloth.    ^1.23  each. 

There  is  a  fre.slincs^;  and  charm  about  Mtss  Cath- 
erwood's  liooks  which  is  delightful  in  the  estreme. 
Tbe  two  volumes  before  us  are  both  fascinating 
stories,  written  in  the  author's  best  vein. 

In  the  "  Lady  of  Fort  St.  John  "  we  have  a  stirring 
picture  of  the  ■*  times  which  tried  men*s  souls,"  and 
women's  too.  The  early  settlement  of  .Acadia  was 
accompanied  with  many  e.>ciiiog  episodes,  but  none 
more  sad  or  heart-rending  thin  the  tragedy  of  Marie 
dc  la  Tour,  tbe  story  of  whidi  is  told  in  this  little 
book. 

**Old  Kaslcaskia  **  takes  us  back  to  the  early 
peaceful  days  of  the  Illinois  territory,  while  it  was 
still  under  French  rule;  and  a  charming  picture 
is  drawn  of  the  simple  life  and  manners  of  the  olden 
times.  There  is  plot  and  incident  enough  to  hold 
one's  hitercst,  and  the  description  of  the  flood  which 
overwhelmed  the  okl  town  Is  wonderfully  graphic. 

No  better  companions  with  which  to  wl^ile  away  a 


summerV  hour  could  be  found  than  these  two  books 
by  Miss  Catherwood 

The  Pkuplk's  Money.    By  W.  L.  iRioiHOLM. 
Charles  Scriboer's  Sons,  New  Yofk,  1893. 

There  Is  probably  no  subject  upon  which  the  masses 

of  the  pcoi)!c  di>i)l.iy  a  ;;rcater  ij:^noranrf  tlian  ifie 
question  of  finance  ;  and  this  work  of  Mr.  Trenholm's 
is  especially  addressed  to  those  uninstmcted  in  this 
important  science.  The  writer  gives  a  clear  aofl  sue 
cinct  exposition  of  the  principles  which  ought  to  con- 
trot  in  financial  legislation,  and  the  natural  laws 
whirl)  Ljoverii  tlie  operations  of  tr.ule  and  exchange- 
Coming  just  at  this  time  of  financial  depression,  tbe 
Ixwk  should  be  widely  read.  The  author*s  views  are 
eminently  sound,  and  are  so  plainly  put  that  no 
reader  can  iail  to  thoroughly  comprehend  them.  We 
heartily  commend  the  book  to  the  attention  of  all 
thinking  men  It  will  more  tlian  rep.ay  a  careful  peni 
sal,  and  cannot  fail  to  be  productive  of  much  good. 

A  Wasted  Csime.  ^  David  CHRisnB  MintRAV. 
Harper  and  BKtthers,  New  York,  1895.  Paper. 
$0  centSi. 

This  is  a  story  of  intense  interest.  The  heroine, 
an  ambitious  woman,  marries  above  her  station,  and 
thereby  iMrings  about  the  disowning  of  her  husband 
by  hi?«  father.  Lord  .Vudley.  The  old  Lord  is  seriously 
injured  by  an  accident,  and  the  young  wife  conceives 
the  idea  of  presenting  herself  as  a  nurse,  hoping  ui 
that  capacity  to  effect  a  reconciliation  befwetn  father 
and  son.  Her  scheme  would  have  proved  successtui 
had  she  not  In  a  moment  of  Impulse  committed  the 
crime  which  gives  the  tit'.e  to  the  hook.  The  story  is 
well  written,  and  abounds  in  dramatic  situations.  It 
is  just  the  thii^  for  summer  reading. 

Vesty  of  the  Bashcs.  By  Sarah  P  McI  fan- 
Greene.  Harper  and  Brothers,  New  York, 
1893.    Paper.    50  cents. 

In  this  novd  Mrs.  Greene  has  given  us  a  fitting 

companion  piece  to  her  "  Cape  Cod  Folks."  The 
northeastern  coast  of  Maine  is  the  scene  of  the  story, 
and  the  characters,  quaint  and  original  though  thejr 
may  appear,  are  not  overdrawn.  We  have  met  "  Cap- 
tain Leezur  "  and  "  Ci^'n  Pharo  Kobbe  '■  more  than 
once,  and  have  laughed  as  heartily  as  will  the  reader 
of  this  book,  over  their  earnest,  homely  talk.  .Mrs. 
Greene's  portrayal  of  these  "  dowo-Easters  "  is  reaily 
something  wonderful.  Vesty,  the  heroine,  Is  a  most 
Ir  .  il  !,  creation,  and  enlists  the  S)mipathy  of  the 
reader  from  first  acquaintance.  The  book  fs  a  posi- 
tive treat,  and  we  commend  it  to  all  looking  for  a 
really  good  novel. 
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THE  ENGLISH  COURT  OF  CRIMINAL  APPEAL. 


ENGLAND  has  not  yet  got  her  Court 
of  Criininid  Appeal,  although  the 

Council  of  Judges,  in  their  belated  scheme 
of  legal  reform,  recommend  the  legislature 
to  create  one.  Questions  whether  an  aciion 
should  be  dismissed  as  "frivolous  or  vexa- 
tious," disputes  about  *'  security  for  costs'* 
and  the  sufficiency  of  "interrogatories  "  or 
"particulars."  and  all  manner  of  trivial 
causes  attecting  property  or  status,  are 
deemed  by  the  law  of  England  sufficiently 
important  to  entitle  the  jmrties  to  them,  if 
dissatisfied  with  the  finding  of  a  court  of 
first  instance,  to  submit  it  to  the  touchstone 
ot  an  appeal.  But  the  lives  and  liberties  of 
British  subjects  charged  with  the  commis- 
sion of  criminal  offences  are  in  general 
disposed  of  irrevocably  by  the  verdict  of  a 
jury,  guided  by  the  directions  of  a  trial 
judge.  To  this  rule,  however,  there  are  two 
leading  exceptions.  In  the  first  place,  any 
convicted  prisoner  may  petition  the  sov* 
ereign  for  a  pardon,  or  for  the  commutation 
of  his  sentence  ;  and  the  royal  preroga- 
tive of  mercy  is  exercised  thrnu<:^h,  and  on 
the  advice  of  liie  Secretary  of  State  for  the 
Home  Department.  In  the  second  place,  the 
English  machine  juridical,  notwithstanding 
it^  ack  of  a  properly  constituted  Court  of 
Criminal  Appeal,  is  funiishcfl  with  a  kind  of 
"mechanical  equivalent  "  therefor,  in  the 
"Court  for  Crown  Cases  Reserved."  which 
was  established  by  act  of  Parliament  in  1848 
(11  and  12  Virt.  c.  78), 

This  statute,  after  reciting  that  "  it  is  ex- 
pctlient  to  provide  a  better  mode  than  that 
now  in  use  of  deciding  any  difficult  question 
of  law  which  may  arise  in  criminal  trials 


in  any  court  of  oyer  and  terminer  and  gaol 
delivery,"  enacts  that  when  any  person  shall 
have  been  convicted  of  any  treason,  felony, 

or  misdemeanor  before  anv  such  court,  the 
Judge  or   Commibsiouer  or  Justices  of  the 
I'eacc  before  whom  the  case  shall  have  been 
tried-  may,  in  Ais  or  thHr  diseretion^  reserve 
any  question  of  law  for  the  consideration  of 
the  justices  of  either  bench  and  Harons  of 
the  Kxchequer,  and  thereupon    shall  have 
authority  to  respite  the  execution  of  the 
Judgment  on  such  conviction,  or  postpone 
the  judgmci     nuil  such  question  shall  have 
been  considered  and  decided  as  he  or  thev 
may  think  fit.    The    jurisdiction    and  au- 
thority of  this  tribunal  ■ —  which  is  called 
the  Court  for  Crown  Cases  Reserved  — 
are  now,  under  the  Judicature  Acts,  vested 
in  the  judges  0!'       Hii^h  Court  of  Justice, 
and  may  be  exercised  by  an\'  five,  or  more 
of  them,  —  the  presence  of  the  Lord  Chief- 
Justice  of  England  being  essential  unless  he 
is  unable  from  physical  or  other  reason  to 
attend.    Questions  of  law  are  brought  be- 
fore tiie  Court  tor  Crown  Cases  Reserved 
on  a  case  signed  in  the  usual  manner  by 
the  judge,  commissioner,  recorder,  or  jus- 
tice granting  it,  and  are  argued  like  ordinary 
apjieaLs,  with  this  difference,  however,  that 
one  of  the  parties,  now  the  Crown  and  now 
the  prisoner,  is  sometimes  unrepresented  by 
counsel,  and  the  court  has  to  arrive  at  its 
decision  in  such  cases  without  the  aid  of 
forensic  argument.    The  al)sence  of  Crown 
Counsel  on  the  hearing  of  criminal  appeals 
was   the  subject  of  strong  animadversion 
by  Lord  Coleridge  some  years  ago ;  and  his 
lordship's  criticism  has,  we  believe,  had  a 
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salutary  effect  upon  the  treasury.  Very 

many  cases  of  abiding  interest  have  been 
disjjoscci  uf  by  the  Court  for  Crown  Cases 
Reserved  in  its  cuniparatively  brief  liie- 
tiroe.  It  may  suffice  to  mention  the  Fran- 
conia  (R.  Keyn),  where  the  existence 
and  nature  of  "  the  three-mile  limit,"  well 
known  to  international  lawyers,  were  in  issue, 
and  where  the  late  Mr.  Benjamin  delivered 
the  roost  brilliant  and  sustained  argument, 
and  the  late  Chief-Justice  Cockbum  pro- 
nounced the  most  learned  jiidc^ment,  of 
which  English  juridical  history  can  boast  ; 
The  Queen  v.  Ashwall,  where  a  bench  of 
fourteen  judges  were  evenly  <Uvlded  as  to 
whether  a  person  who  having  asked  from 
another  the  loan  of  a  shilling  received  from 
that  person  a  sovereip^n  in  mistake,  took  it 
in  the  same  belief,  but  shortly  afterward 
discovernl  the  error  and  appropriated  the 
money,  could  be  convicted  of  larceny ;  ^  and 
The  Queen  v.  Dudley,  where  it  was  held  that 
two  men,  who  in  order  to  escape  death  from 
hunger  killed  a  boy  for  the  purpose  of  eat- 
ing his  flesh,  were  guilty  of  munter,  although 
at  the  time  of  the  act  they  believed,  and  had 
reasonable  grounds  for  believing,  that  it 
afforded  the  only  chance  of  preserving  their 
hves. 

The  portrait  accompanying  this  sketch 
presents  to  our  readers  the  Lord  Chief- 
Justice  Coleridge,  Mr.  (now  Lord  Justice), 
A.  L.  Smith,  Mr.  Justice  Day,  Mr  Baron 
Pollock,  and  Mr.  Justice  Charles  sitting  in 
a  quorum  of  the  Court  for  Crown  Cases 
Reserved.  The  career  of  Lord  Coleridge 
has  already  been  traced  with  considerable 
minuteness  in  the  pages  of  the  "  Green 
Bag,"  and  we  need  only  repeat  that  his 
lordship  is  the  son  of  an  eminent  common- 
law  judge  and  the  grand-nephew  of  the 
author  of  the  *  Ancient  Mariner;  "  that  he 
was  carefully  educated  at  Eton  and  Oxford, 
where  he  reaped  a  perfect  harvest  of  hon- 
ors; that  he  was  a  singularly  successful 
barrister  and  politician  (his  complexion  b 

^  The  court  being  equally  divided,  the  conviction 
•tood.  Cf.  Reg.  V.  Flowers,  i6  Q.  B.  11-  646 


ardent  Liberal);  and  that  although  not  in 

the  highest  sense  of  the  term  a  great  law- 
yer, he  has  made  an  excellent  judge  and  an 
incomparable  titular  chief  of  the  Courts  of 
Common  Law.  Of  his  four  learned  col- 
leagues the  characteristics  are  more  interest- 
ing than  the  biographies.  Sir  A.  L.  Smith 
was  at  one  time  "devil"  to  Sir  Henry 
James;  he  then  became  one  of  the  junior 
counsel  to  the  Treasury,  and  soon  afterward 
ascended  the  bench  as  a  puisne  judge  of 
the  Queen's  Bench  Division.  He  served  as 
one  of  the  Parnell  Commissioners,  and  on 
the  recent  retirement  of  Sir  Henry  Cotton, 
was  promoted  to  a  Lord  Justieeshtp  of  the 
Court  of  Appeal.  Lord  Justice  Smith  has 
one  of  the  hardest  heads  among  the  English 
judiciary,  and  an  incisive  intellect,  which 
acts  like  an  acid  solvent  on  rhodomontade. 
He  is  revered  by  all  competent  counsel 
Mr.  Justice  Day  is  the'  author  of  a  leading, 
although  now  somewhat  antiquarian  trea- 
tise on  the  Common  Law  Procedure  Acts. 
He  also  was  one  of  the  Parnell  Commission- 
ers. His  prevailing,  characteristics  are  wide 
mercantile  experience  and  great  "  strength." 
—  a  term  for  which  no  lawyer  needs  to 
have  a  definition.  Mr.  R.  B.  Finla\'.  O.  C, 
was  his  favorite  pupU  at  the  bar,  and  suc- 
ceeded to  his  practice  when  he  went  to  the 
bench.  Of  Mr.  Baron  Pollock  it  need  only 
be  said  that  he  is  the  aon  of  the  late  Chief 
Baron  Pollock ;  that  he  was  regarded  at  the 
bar  as  an  eminently  sound  junior,  with  an 
exceptional  knowledge  of  the  mysteries  of 
the  old  pleading;  and  that — Sir  John  Hud- 
dleston  having  now  gone  over  to  the  roa- 
joritv  —  he  is  the  last  of  the  Barons  of  the 
defunct  Court  of  Exchequer.  Sir  Arthur 
Charles  is  a  very  able  commercial  lawyer, 
but  has  not  yet  had  the  opportunity  of  earn- 
ing great  judicial  distinction. 

^Ve  may  not  inappropriately  conclude 
this  sketch  by  describing  the  constitution 
and  functions  of  the  Court  of  Criminal 
Appeal  which  the  Council  of  Judges  now 
ptopose  that  Parliament  should  establish. 
The  following  are  the  pertinent  resolutions: 
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"A  pennanent  Court  of  Criminal  Appeal 
shall  be  formed  of  seven  members,  of  whom 
five  shall  be  a  quorum  (89),  Such  court  I 
shall  consist  of  the  Lord  Chief  Justice  of  ! 
Kngland  for  the  time  being  and  six  other 
judges  of  the  Queen's  Bench  Division,  to  be 
selected  by  the  judges  of  that  division  (90). 
The  jurisdiction  of  the  Court  of  Crown 
Cases  Reseaed  shall  be  transferred  to  the 
said  court  (9i>.  Such  Court  of  Appeal 
shall  have  power  to  revise  the  sentence  of 
any  person  convicted  of  any  criminal  of- 
fence (except  murder)  by  any  Recorder  or 
by  magistrates  at  quarter  sessions,  or  by 
any  judge  of  the  Supreme  Court,  on  the  ap- 
plication of  the  person  convicted  or  of  the 
Attorney-General,  and  to  increase  or  di- 
minish  the  sentence,  provided  (96)  that  a 
sentence  shall  not  be  increased  unless  and 
until  an  opportunity  has  been  given  for  the 
prisoner  to  be  heard  by  himself  or  council. 
Where  a  complaint  is  made  at  any  time  to 
the  Home  Secretary  with  regard  to  any 
conviction  or  sentence,  the  court  at  his 
request  may  consider  such  complaint  and 
such  further  evidence  as  he  may  desire  to 
be  laid  before  them,  and  also  such  docu- 
ments as  the  court  shall  require  or  permit 
to  be  given,  and  shall  have  power  to  quash 
the  conviction  or  diminish  the  sentence  re- 
spectively (99j.    The  court  shall  not  in  any 


case  have  power  to  direct  a  new  trial"  (100). 
It  is  obvious,  says  a  writer  in  the  Edinburgh 

I  Juridical  Review  October,  1 892),  that  thees- 
j  tablishniciit  of  such  a  Court  of  Review  as  the 
judges  recommend  would  (a;  secure  greater 
uniformity  in  criminal  sentences  (if  that, 
indeed,  b  a  desirable  end,  — >a  point  on  which 
some  doubt  may  reasonably  be  entertained ) ; 
and  {b)  divide  the  unpleasant  responsibility 
of  commuting  or  confirming  convictions 
which  at  present  rests  upon  the  Home  Sec- 
retary alone.  But  the  exclusion  of  murder 
from  the  jurisdiction  of  the  Court  of  Crimi* 
nal  Appeal  seems  to  require  reconsideration, 
and  the  hope  may  be  expressed  that  not 
only  the  result  of  the  ddiberation  of  the 
court  (when  exercising  its  consultative 
functions))  but  the  reasoning;  by  which  that 
result  was  arrived  at,  will  be  disclosed  to  the 
public.  In  this  way  —  to  borrow  an  in- 
stance from  the  recent  history  of  Scots 
Criminal  Law —  such  ^sodes  as  occurred 
after  the  conviction  of  the  Arran  murderer, 
when  the  capital  sentence  passed  upon  the 
prisoner  was  commuted  by  the  Secretary  for 
Scotland  on  the  report  of  three  eminent  ex- 
perts sworn  to  secrecy,  win  be  avoided :  and 
when  effect  is  given  to  belated  pleas  of  in- 
sanity, the  public  will  at  least  know  the 
reason  why. 

Lex. 
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Bv  W.  W.  Edwarhs. 

II. 


A  l-"rER  treating  of  the  acquisition  of 
^  n^^■^.ership  by  Inheritance  and  by 
Testament,  which,  owing  to  the  feudal  char- 
acter of  the  property  of  the  deceased,  was 
considerably  modified,  and  in  some  respects 
different  from  the  Roman  law  on  the  same 
subject,  he  treats  of  the  ri,:;hts  of  the  feudal 
lord  on  the  death  of  his  tenant,  such  as  the 
custody  of  his  heir,  maritaglum,  etc.  He 
next  treats  of  ante-nuptial  donations  and 
dower,  with  which  he  closes  his  title,  "  Of 
Acquisition  of  Ownership  of  Things,"  and 
Book  II.  The  various  distinctions  which  he 
makes  between  maritagium,  dos,  lationabilis 
dos,  and  how  they  differ  from  the  dos  of 
the  Roman  law,  is  curious,  and  is  reserved 
for  future  consideration. 

Book  III.  opens  with  the  subject  of  Ac- 
tions,— what  is  an  action,  how  actions  arise, 
how  they  are  divided,  how  propounded  and 
entered,  how  established  and  proved  u|). 
Bracton  defines  an  action  to  be  nothing  else 
than  the  right  of  pursuing  in  a  court  of  jus- 
tice what  is  due  to  one.  This  definition  is 
copied,  with  the  exception  of  one  word,  from 
the  Institutes  of  Justinian  (I.  4,  tit.  6,  1.  i). 

The  different  word  that  Bracton  substi- 
tutes is  alicui  fur  sibi  of  the  Institutes.  I  will 
observe  here,  in  passing,  that  he  often,  even 
when  professing  to  quote  the  civil  law,  substi- 
tutes a  different  word  or  two  in  a  sentence,  as 
on  fol.  1 14,  -  rarely  ever  bein<x  literallv  cor- 
rect, although  the  signification  is  the  same. 
Whether  this  arises  from  carelessness,  or  i 
from  the  fact  that  the  ancient  copies  of  the  ] 
Institutes,  Pandects,  and  Code  in  use  in 
Bracton's  time  were  slightly  different  .from 
those  now  in  use,  I  am  unable  to  say  ;  but  it 
is  certain  that  in  Bracton's  time  (a.  d.  1250) 
the  Corpus  Juris  had  not  been  collated  and 
put  into  its  present  form,  and  the  verbiage 


of  the  copies  used  by  him  might  have  been 
slif^htly  different  from  those  now  in  use. 
But  be  this  as  it  may,  in  this  particular  defi- 
nition of  action,  which  he  proceeds  to  dis- 
sect and  to  explain  all  its  different  terms, 
when  he  comes  to  explain  the  term  quod 
afinii  th-b,  tur  he  uses  the  word  sibi  i"  quod 
sibi  debetitr  )  instead  oi  alicui,  thus  raakmg 
his  definition  **A€tio  nihil  atiud  at  quam 
JUS  p^uquttuU  in  j'ttditio,  qtied  siH  deb^' 
tur"  —  the  same  as  that  of  tlie  Institutes. 

Having  thus  dissected  his  definition  of  an 
action  and  explained  the  signification  of  its 
various  terms,  he  proceeds  to  show  how 
actions  arise,  and  that  they  arise  from  pre- 
ceding obligations :  *'  That  the  obligation  is 
the  mother  of  the  action,  and  is  to  be  traced 
to  some  preceding  cause,  as  either  a  con- 
tract or  quasi  contract,  or  to  a  malfeasance 
or  qtutsi  malfeasance.  That  actions  at  rm- 
tmctu  may  arise  in  many  ways  ;  as  by  con- 
vention, or  from  interrogations  and  respon-ses. 
or  by  conception  of  words,  which  brings  the 
wills  of  two  persons  into  a  common  consent, 
as  in  case  of  pacts,  —  agreements  which  are 
sometimes  nude  and  sometimes  vested  ;  and 
that  if  they  are  nude  no  action  arises,  —  for 
ex  undo  pacta  non  uascitur  actio."  By  con- 
ventions, above,  he  means  valid  agreements ; 
and  by  interrogations  and  -responses  he 
means  the  Roman  stipulation,  which  was 
always  contracted  by  question  and  answer, 
and  anciently  in  the  Latin  language  only ; 
and  by  conception  oC  words  be  means  agree- 
ments made  in  other  forms  in  a  valid  man- 
ner. Pacts  were  either  nude  or  vestid^  — 
tliat  is,  clotlied  with  some  subject-matter  or 
consideration  to  act  on,  and  with  binding 
force.  All  these  kinds  of  actions  were 
civil. 

"Obligations  also  arose  from  malfeasances 
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or  quasi  malfeasances.  From  malfeasances, 
as  in  cases  of  delicts  and  injuries,  of  which 
there  are  many  kinds ;  as,  if  any  one  should 
commit  the  crime  of  injury  to  majesty  (Iccsae  | 
Tiajestatis),  homicide,  or  theft,  etc.  They 
arose  from  quasi  malfeasances,  as  if  a  judge 
knowingly  should  make  an  erroneous  judg- 
ment* he  would  seem  to  be  bound  quasi  ex 
^Ikto^  but  because  he  is  not  positively 
bound  either  ex  maleficio  or  ex  contractu, 
and  is  considered  to  have  erred  somewhat 
from  want  of  skill,  he  therefore  appears  to 
be  bound  quasi  ex  maleficio." 

In  Chapter  III.  he  treats  of  the  division  of 
actions,  of  which  he  says  the  first  division  is 
that  some  are  ///  rem,  some  are  in  pcrsottam, 
and  some  are  mixed.    Of  personal  aciiuns, 
some  are  civil  and  some  are  criminal,  etc. ;  i 
so  some  arise  ex  contractu  or  quasi,  or  ex  I 
maleficio  or  quasi.   A  personal  action  ex  con- 
tractu arises  when  any  one  is  bound  for  <;iv- 
ing  or  doing  something  against  him  wliu  has 
contracted,  and  his  heirs,  unless  it  be  penal ;  | 
and  such  are  called  native  (nativs)  actiot^s  , 
becmsc  they  are  born  of  contracts.    Nearly  , 
all  personal  actions  are  e.\  eontraclu  ;  as,  the 
miituum,  the  coramodatum,  the  depositum, 
mandaturo,  exemptto  venditio,  locatio,  et 
conductio.   Of  personal  actions  which  arise 
ex  malcficii),  some  are  prosecuted  for  a  pen- 
alty only,  as  the  action  of  theft  (actio  furti)  ; 
but  others  are  prosecuted  lor  the  thing  itsclt 
and  the  penalty  also,  as  the  actio  vi  hommm 
raptorum,  ami   are  therefore  twofold,  be- 
cause they  seek  both  the  thing  and  the  pen- 
alty, and  arc  therefore  both  in  rem  and  in 
pcr.sonam ;  and  when  they  are  in  one  aspect 
of  the  case  persecutory  of  a  thing,  they  arc 
brought  against  all  persons  who  are  able  to 
restore  the  thing  (the  possessors),  whether 
the  possessor  is  the  spoliator  or  another  ; 
but  those  that  are  penal  can  be  only  brought 
against  the  wrong-doer." 

It  will  be  observed  that  the  distinctions 
lastly  above  made  are  clearly  from  the 
Roman  law,  and  that  the  action  ///  rem  of 
liracion  is  not  the  present  common-law 
action  against  the  thing  iis^^  but  the  civil 
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law  in  rem  actio,  which  is  brought  against 
the  possessor  of  the  thing  for  the  recovery 
of  the  thing  itself;  such  are  real  actions. 
The  action  in  rem,  Bracton  aaya  (fol.  I03). 
is  that  given  against  the  possessor  who  pos- 
sesses in  his  own  name,  and  not  in  the 
name  of  another;  because  he  has  the  thing, 
or  is  able  to  restore  it.  It  is  given  to  him 
who  claims  the  thing  to  be  his  and  seeks 
the  thing  itself,  and  not  its  value  or  a  sim* 
ilar  thing. 

As,  if  one  claims  from  another  a  certain 
thing,  as  a  farm  or  land,  and  claims  that  he 

is  the  owner,  and  pursues  the  thing  itself, 
and  not  the  value  of  it,  from  one  not  per- 
^Dnally  bouiui  to  him,  the  action  or  plea  is 
m  rem  ,  and  that  whether  the  plaintiff  prose- 
cuted for  the  thing  in  his, own  right  or  in 
the  right  of  another  thing  which  he  pos> 
sessed.  as  religions  persons  or  rectors  in 
the  name  of  their  church,  as  for  something 
in  common,  —  or  whether  he  seeks  the  prin- 
cipal thing  or  something  belonging  to  it, — 
as  when  one  claims  an  advowson  of  some 
church,  or  a  common  of  pasture  or  a  right 
of  way  l  ire  \'cl  ngereK  or  some  such  thing, 
which  consists  in  a  right,  the  plea  or  action 
would  be  in  rem.  Thus  the  action  in  rem, 
as  defined  by  Bracton.  was  brought  to 
recover  a  thing  or  a  servitude  or  easement. 
.Such  was  the  nature  of  the  action  called  in 
rem,  of  the  Civil  Law.  Where  the  thing 
demanded  is  a  movable,  Bracton  says,  the 
action  or  plea  (placitum)  should  be  both 
in  rem  and  in  personam  ;  that  the  thing 
may  be  recovered,  or.  in  default  thereof,  the 
value  of  it ;  and  that  he  should  set  forth 
his  action  thus:  "  I  demand  of  such  a  one 
that  be  restore  to  me  such  a  thing,  of  such 
a  value;"  or.  "  I  complain  that  such  a  one 
uniusth"  detains  from  nic  or  has  robbed  ine 
of  such  a  thing  of  so  much  value;"  other- 
wise the  vindication  of  a  movable  thing,  the 
value  not  being  fixed,  would  not  be  good. 
In  giving  examples  of  the  action  in  rem. 
Bracton  gives  only  cases  where  an  im- 
movable or  a  servitude  attached  to  an  im- 
movable is  claimed,  and  makes  a  distinction 
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when  a  movable  thing  is  claimed  in  this,  — 
that  the  value  of  the  thing  should  always  be  j 
stated  and  sued  for  iti  case  tlie  tiling;  itsutf 
could  not  be  delivered,  then  the  \alue  would 
be  decreed  to  plaintiff ;  thus  being  an  ac- 
tion both  in  rem  and  in  personam,  or  a 
mixed  action,  as  Uracton  called  it.  By  the 
Civil  Law  both  land  and  personal  property 
could  be  recovered  by  the  in  rem  actio.  ' 
And  the  Civil  Law  did  nut  anciently  recog- 
nize the  mixed  action  as  a  propa-  dass,  but 
they  are  often  mentioned  as  a  kmd  of  action, 
and  only  admitted  the  two  classes,  in  rem  and 
in  personam.    (Gains,  Com.  book  iv  sec.  I.) 

He  also  informs  us  (hat  actions  are  in  du- 
plimi,  in  triplum.in  quadruplura, etc., precisely 
as  in  the  Institutes.  (Fol.  103.  if  d.)  So,  also, 
he  defines  the  confessory  and  negative  ac-  ' 
tions  (fol.  103.  ^  evidently  taken  in  toto 
from  the  Civil  Law.  (Inst.,  book  iv.  tit.  6, 
§  2.)  In  like  manner,  he  also  tells  us  that 
out  of  malfeasances  certain  actions  arise, 
such  as  the  eondictip  rci  fnrtivtc,  actio  vi 
bonorum  raptoriim,  actio  legis  Apulia-  ct 
injurlam.  All  these  are  well-known  actions 
'  or  condictions  of  the  Roman  law,  as  well  as 
the  eonMctio  ctrti  ex  mutuo.  In  the  Civil 
Law,  actions  in  personam  were  called  con- 
dictions,  and  had  various  names,  accordin^j 
to  the  object  sought  to  be  obtained  through 
them  ;  as,  the  condictlo  indeWtati,  condictio 
furtiva^,  condictio  ob  causam  datorum,  etc. 
Bracton  (fol.  103  b)  tells  us  that  actions 
arise  from  various  obli!];ations,  er  rotifractu, 
and  that  the  obligations,  as  before  explained, 
arise  or  are  contracted,  some  through  the  , 
thing  itself,  some  by  words,  some  by  writing.  | 
and  some  by  consent.  This  is  evidently 
copied  from  the  third  Book  of  the  Institutes,  , 
title  14,  §  2,  where  the  same  definition  is  \ 
given  in  the  same  order,  and  in  nearly  the 
same  words. 

By  the  Civil  or  Roman  taw,  obligations 
ari^^ino:  from  contracts  were  contracted  in 
four  modes  ;  namely,  Rc,  ant  Verbis,  ant 
Littcris.  aut  Consensu,  and  which  are  thus 
explained. 

I.  In  many  conventions  the  obligation 


and  action  are  not  founded  upon  reciprocal 

assent,  but,  without  the  formality  of  words 
of  tlie  obligation,  ihc\  are  founded  thrutii^'h 
that  which  one  ^jivcs  or  does  for  another, 
which  the  other  must  return,  or  for  which 
he  must  do  something  else.  Thb  is  what 
the  Romans  term  obligationes  qna  re  ««- 
trahnutur.  (Mackeldcy,  §  429.)  These  con- 
tracts arc  of  two  kinds.  Some  of  them  have 
a  particular  name,  and  produce  an  action 
bearing  the  same  name;  these  are  termed 
nomtmte  contracts,  and  always  have  for 
their  object  the  return  of  a  particular  or 
certain  thing,  —  the  (hrns[  t^iven.  Others, 
with  the  Romans,  have  no  particular  names, 
and  produce  only  an  action  praen^Hs  verbis^ 
introduced  subsequently  to  the  mentioned 
particular  actions  These  kinds  of  con- 
tracts were  called  innomimite  contracts,  and 
sometimes  proceed  for  the  return  of  the  par- 
ticular thing,  and  sometimes  ^  mostly,  per- 
haps—  for  a  designated  counter-peiformance. 
These  were  tfte  two  kinds ;  and  when  the 
stipulations  were  for  a  counter-performance, 
or  a  performance  by  the  other  party,  which 
did  not  fall  within  the  definition  of  the  con- 
sensual contracts,  they  were  called  innomi- 
nate or  nameless,  and  were  classed  as  four 
in  number:  namely,  do  nt  dcs,  do  ut  facias^ 
facto  ut  des,  facto  ut  facias. 

The  nominate  contracts  wef«  such  as 
loan,  commodatom,  deposit,  pledge,  etc 
The  innominate  contracts  were  commission, 
an  exchange,  etc. 

2.  Verbis,  or  obligations  from  words. 
These  obligations  were  contracted  by  the 
use  of  certain  sec  forms  of  words,  as,  "  Do 
you  undertake  "  (Spondes?),  "  I  do  under- 
take "  (Spondeo),  etc.,  which  were  called 
stipulations. 

5.  Litter  is.  These  were  contracts,  made 
in  writing,  of  various  kinds. 

4.  Consensu.  These  were  contracts  made 
bv  consent  of  the  parties,  as  in  huyinc:  nnd 
selling,  letting  and  hiring,  partnership,  and 
mandate. 

Now,  Bracton  refers  to  all  this  as  law, 
without  any  reference  to  his  authority  what- 
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ever.  He  goes  on  to  tell  us  that  under  the 
first  class  of  contracti,  or  the  condictto 
certi  de  mutuo  could  be  brought.  That  is 
just  what  the  civil  law  prescribes  as  the 

proper  action.  He  also  informs  that  the 
condictio  certi  can  be  brought  in  every  case 
where  a  certain  thing  is  demanded  to  be 
restored,  whether  by  a  certain  or  an  uncer> 
tain  contract ;  by  which  be  means  either 
under  a  nominate  or  ittnoniimite  contract. 
This  also  is  according  to  the  civil  law.  In 
certain  cases  in  innominate  contracts,  where 
a  certain  thing  was  sought  to  be  returned 
rather  than  the  performance  of  the  stipula- 
tion, instead  of  adopting  the  action  prescrip- 
tis  verbis,  a  condiction  could  be  brought,  — 
usually  the  condictto  ob  causam.  He  next 
says  that  there  are  four  Icinds  of  contracts 
which  give  rise  to  the  condictions  of  this 
sort,  nnd  ^xvfs  The  four  classes  of  innomT- 
nate  contracts,  tia  nt  des,  do  ut  jacicis,  Jacio 
ut  dis,  facio  ut  facias,  as  above  set  forth,  in 
the  same  order  and  in  the  same  words  as 
given  in  the  Pandects  (see  ff.  19.  5,  fr  5  in  pr.) 
an  I  by  all  the  civil  law  writers.  In  all  of 
this  portion  of  his  work  be  is  simply  ex- 
pounding the  Roman  law,  but  without  the 
least  reference  to  book  or  title  or  any  other 
source  or  authority  whence  he  derives  his 
law. 

The  pelitoria  hereditatis  actio  is  that 
which  is  brought  for  an  inheritance,  and  is 
brought  by  those  to  whom  a  mere  right  has 
descended  from  their  ancestors,  as  by  the 

nearest  heirs. 

The  possessory  action  or  demand  (petitio) 
for  an  inheritance  is  to  recover  one's  own 
possession,  and  which  is  called  €teti0  nnde 
W,  is  that  by  which  a  person  ousted  of  his 
powession  is  restored  to  it,  and  may  be 
called  an  assize  of  novel  disseisin.  So,  in 
like  manner,  the  demand  of  the  possession 
of  another, -i— that  is,  of  a  thing  formerly 
possessed  by  another,  as  one*s  ancestor,  — 
by  f!ome  tenant  whose  nncestor  dictl  seized 
as  ot  fee,  and  which  is  called  actio  quorum 
AMwrtfiw,  or  assise  mort  de  ancestor,  is  called 
a  possessory  action. 


Here  we  find  the  petitory  and  possessory 
actions  of  the  Roman  law  in  force  in  Eng- 
land.  Bracton  calls  the  process  actio  nnde 

vi  and  actio  quorum  bonorum,  which  were 
termed  interdicts  \n  the  Roman  law;  and 
although  they  had  the  t'orce  and  effect  of 
actions,  were  not  such  technically,  but  tn 
the  modern  civil  law  are  termed  actions. 
The  possessory  action  to  recover  one's  own 
possession  of  property,  or  the  interdict  unde 
vi,  is  called  by  the  Norman  name  of  assize 
of  novel  disseisin ;  and  the  interdict  quorum 
bonorum  is  also  changed  in  name  to  assize 
of  mort  de  ancestor,  but  the  nature  of  the 
action  and  its  use  are  but  little  changed. 

In  his  Chapter  IV.,  fol.  103  b,  Bracton 
lays  down  the  law  of  actions  arising  ex  malt- 
fitio.  He  says  the  actio  or  condktw  furti  is 
hroui^in  b\  the  owner  of  the  thing  against 
tlic  iliici  and  his  successor,  and  against  all 
detainers  of  the  thing.  The  actio  vi  bono- 
rum raptorum  is  given  to  the  owner  of 
things  for  movable  things  taken  away  by 
force  or  robbery,  or  to  him  from  whose 
custfidv  they  were  surreptitiously  taken, 
when  iic  has  settled  with  the  owner  so  as  to 
be  entitled  to  sue.  Thus  he  goes  on  to 
define  the  following  actions,  all  of  which  he 
defines  .n  cni  linj;  to  the  Civil  Law ;  to  wit, 
.Actio  legis  ,\quiii.r,  Actio  injuriariim,  .Actio 
quod  metus  causa,  Actio  dolo.  Interdict 
unde  vi,  or  assize  of  novel  disseisin  ;  Inter* 
diet  quod  vi  aut  clam  ;  Interdict  de  itinere 
actuque,  in  which  he  refers  to  the  praetor. 

The  Civil  Law  wa«;  the  ^nnrce  from  which 
Rractnn  derived  most  ot  his  law  on  actions. 
In  fact.  r.n  [ol.  114  he  explains  the  preju- 
dicial actions,  and  also  concurrent  actions, 
—  in  which,  if  more  than  one  is  brought  for 
j  the  same  thin?,  tlic  jilaintiff  can  be  forced 
I  tn  elect  ;  and  here  he  for  a  rarity  cites  the 
'  randecis  several  times.    His  mode  of  cita- 
tion is  different  from  the  old  Continental 
I  writers.    Thus,  he  cites  Dig.  book  xiv.  title 
4,  law  9.  §  I.  as  F  de  IrihiiToria  actione,  I. 
(lui)d  in  hcreuc,  ft.  Eligcre,  which  Conti- 
1  neiital  jurists  formerly  would  cite  as  1.  9, 
I  §  I,  fr.  de  tributoria  actione.   Hts  mode  of 
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citation  is  very  difficult  to  a  person  not  very 
fomiliar  with  the  Justinian  Digests,  as  the 

only  clew  be  j:(ivcs  to  his  cited  law  is  the 
tirst  words  oi  the  title,  law,  and  paragraph, 
without  any  numbers. 

From  actions  in  general  he  pass^  to 
criminal  actions  and  offences  in  particular, 
under  the  title  De  Corona,  or  Crown  Law. 

In  his  fourth  book  he  passes  to  particular 
civil  actions,  which  he  gives  under  their 
Norman  French  names  of  Assize  of  novd 
disseisin,  or  novx  disseysins ;  Assisa  ultimae 
presentationis  ;  Assisa  mortis  antecessoris  ; 
Assisa  utrum,  etc.  ;  and  Essoins,  Defaults, 
and  Warranty,  when  he  treats  of  defences  to 
actions  in  general.  Leaving  for  the  present 
the  questions  of  special"  actions  for  future 
consideration,  let  us  consider  the  law  of 
defences  to  actions,  as  expounded  by  him, 
and  compare  it  with  the  Roman  civil  law. 
While  the  Roman  lawyers  made  a  distinc- 
tion  hetween  actions  and  defences  allowed 
by  l^tslative  enactment,  which  they  called 
the  civil  law,  and  those  allowed  hy  the 
praztor,  by  his  interdict  and  authority,  I 
make  no  such  distinction,  as  they  were  prac- 
tically equally  eSective,  and  constituted  the 
Roman  law  and  practice ;  hence  the  whole 
is  termed  the  civil  law  herein. 

A  brief  outline  of  the  Roman  mode  of 
defence  to  an  action  will  enable  us  to  com- 
pare what  Bracton  says  on  the  same  subject 
more  easily.  An  action  may  be  defended 
by  denying;  the  material  facts  upon  which 
the  action  is  founded  (traverse  denial),  or 
by  alleging  other  facts  to  show  that  the  plain- 
tiff either  originally  had  no  right  of  action 
or  that  his  right  subsequently  ceased  ;  or  he 
may  allege  a  rii^ht  by  virtue  nf  which  he  can 
demand  that  tiic  plaintiff  be  nonsuited,  even 
if  his  action  was  founded  on  a  subsisting 
right. 

These  last  two  modes  are  termed  confes- 
sion and  avoidance  in  the  common  law  of 
the  present  time,  but  in  the  Roman  law 
they  were  termed  exceptions.  The  division 
of  exceptions  into  civil  and  pretorian,  or 
honorary,  need  not  be  here  considered,  as  it 


applies  more  to  their  origin  than  effect.  In 
regard  to  their  effect,  they  were  divided  into 

peremptory  and  dilator)  .  The  peremptor)' 
or  perpetual  e.Kception  was  one  which 
(wholly  or  partially^  perpetually  deiiroyed 
the  action.  The  dilatory  or  temporary  ex- 
ception only  delayed  the  action,  and  was  a 
temporary  defence.  Where  an  agreement 
is  made  not  to  sue  within  a  certain  time  on 
a  contract,  and  the  plaintifi"  sued  before  the 
expiration  of  that  time,  the  defendant  could 
plead  the  exception  pacti  conveiUit — that  is. 
that  plaintiff  bad  agreed  not  to  sue  until  the 
expiration  of  the  given  time ;  this  is  a  dila- 
tory exception.  So  objections  to  the  juris- 
diction of  the  court  or  the  competency  of 
the  judge  are  pleaded  by  way  of  dilatory 
exception. 

Where  a  person  is  compelled  through 
fear  to  make  an  improvident  contract,  he 
may  when  sued  on  the  contract  plead  the 
peremptory  exertion  quod  putus  causot  — 
that  he  was  compelled  through  fear  to  make 
the  contract. 

In  like  manner  fraud  may  be  pleaded  to  a 
contract  by  the  exception  €toii  nu^i;  and 
that  a  former  suit  on  the  same  cause  of 
action  had  been  determined,  by  the  excep- 
tion rci  judicata ;  and  there  were  many 
other  exceptions  in  the  Roman  practice. 

Sometimes  an  excepiton  prima  facie  may 
seem  good,  which  in  fact  is  destroyed  by 
some  other  cause  not  apparent,  in  the  same 
manner  as  an  action  prima  facie  good  is 
destroyed  by  an  exception  ;  and  then  the 
plaintiff  must  be  allowed  to  set  up  such  ob- 
jection, which  is  called  a  replication ;  and  if 
the  defendant  has  any  answer  to  make  to 
this  replication,  it  is  called  a  duplication, 
and  the  reply  to  that  is  called  triplication, 
and  then  comes  tiie  qaadriplication,  and  so 
on,  until  the  pleadings  were  made  up  before 
the  praetor,  aiul  the  issue  sent  before  a 
juilge  appointi-<i  1)\  the  pra:>tor  to  be  tried. 
Such  was  the  Roman  practice ;  and  the 
making  up  of  the  issue  (litis  contestatio) 
before  the  praetor,  and  the  formula  drawn 
up  by  him,  directing  the  jndex  what  to  try, 
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resembled  the  old  English  Breve  or  Writ, 
which  stated  the  form  of  action  and  matter 
to  be  tried,  and  was  probably  derived  from 

the  practice  of  the  pnrtor.  j 
Let  us  now  see  what  Hracton  says  about  j 
exceptions  it)  Book  V.  io\.  399  b  and  400. 
He  asks  what  is  an  exception,  and  how  di- 
vided. He  answers  that  an  exception  is  the 
clisio,  or  criishinpf  out,  of  an  action,  by  which 
the  action  is  destroyed  or  put  off,  —  delayed. 
Exceptions  are  thus  divided  :  some  are  dila- 
tory and  some  peremptory.  Some  dilatory  ex- 
ceptions are  peremptory  of  the  jurisdiction 
and  dilatory  of  ;he  action.  In  like  manner, 
some  are  peremptory  of  the  writ,  and  dila- 
tory of  the  action.  Some  exceptions  are 
general  to  all  actions,  and  some  are  special, 
and  available  only  against  particular  actions ; 
for  every  action  has  its  own  apprnpriatc 
exception,  according  to  the  form  of  the  ac- 
tion,—  as  may  be  seen  in  the  assize  de 
ingresstt.  General  exceptions  apply  geiv 
orally  to  all  actions ;  as,  the  exception  to 

the  juri.sdiction,  or  to  the  person   of  the 
plaintiff,  or  to  the  writ,  and  the  e.vccption 
which  arises  from  time  or  by  reason  of  the 
place,  and  which  are  dilatory  of  the  action, 
and  quasi  extra  actionem,  and  while  they  do 
not  destroy  the  action,  they  delay  it  for  the 
time.    Some  exceptions  arc  to  the  jurisdic- 
tion of  the  court,  and  some  to  the  authority 
of  the  judge  to  try  the  action  or  suit.  Some 
are  against  the  person  of  the  plaintiff.  Such 
exreptions  as  arc  to  the  writ  must  be  urged 
II'.  tlie  beginning  of  the  suit,  or  they  will  be 
liccmed  to  be  waived ;  others  may  be  pleaded 
after  view  made.    And  as  it  b  necessary,  in 
order  to  propound  and  prove  an  action,  that 
it  should  prima  facie  appear  to  be  just,  so  it 
behooves  that  an  exception  should  appear  to 
bebnjj  to  the  exceptor,  the  same  as  an  action 
belongs  to  the  plaintiff.   And  as  exceptions 
do  not  always  avail  against  all  actions,  it  is 
necessary  that  the  plaintiff  should  have  the 
power  of  replying  to  the  exception  ;  as  if 
one  should  sue,  the  defendant  may  set  up 
by  exception  a  subsequent  pact,  that  the 
plalntifE  should  not  sue,  against  which 

45 


plaintiff  may  reply  a  still  later  pact  that 
be  might  sue.    And  so  of  other  matters 

destroying  an  exception ;  this  is  a  Replica* 
tion.  To  the  Replication  succeeds  the 
Triplication,  and  to  the  Triplication  the 
Quadruplication  ;  and  so  on,  in  iiifniitum. 
Thus  it  may  be  seen  that  an  action  which 
at  first  appeared  to  be  good  may  be  over- 
turned by  an  exception,  and  that  an  ex- 
ception apparently  good  may  be  overturned 
by  a  replication,  and  so  on.  One  may  use 
several  different  dilatory  exceptions  at  the 
same  time;  but  if  he  has  severdi  peremptory 
exceptions,  he  only  ought  to  propound  and 

prove  one. 

As  was  said  above,  of  several  concurrent 
actions  the  plaintiff  only  ought  to  propound 
one,  so  the  defendant  if  he  has  several 

peremptory  exception.s,  and  propounds  two 
or  more,  if  he  fails  in  proof  of  one,  he  may 
have  recourse  to  the  other,  and  so  defend 
himself  with  many  sticlts ;  which  ought 
not  to  be,  when  the  proof  of  one  ought  to 
suffice  him.  The  only  difference  in  the 
English  mode  of  pleadintj  defences  to  be 
observed  is  that  the  objection  to  the  repli- 
cation in  the  Roman  law  is  called  duplica- 
tion, while  Bracton  calls  it  triplication,  etc. : 
and  that  Bracton  states  that  only  one  per- 
emptory exception  can  be  pleaded  ii\  bar 
of  an  action,  while  the  Roman  law  admitted 
several. 

I  have,  at  the  risk  of  wearying  the  reader, 
gone  over  the  drv  details  of  the  Roman  law. 
and  the  law  of  Bracton,  to  show  their  mani- 
fold similarities  and  identities.  To  enlarge  on 
this  by  citing  many  other  points  and  details 
would  be  unprofitable.  Enough  has  been 
shown,  I  think,  to  satisfy  the  careful  reader 
that  the  system  of  pleading  in  England  in 
Bracton's  time  and  long  previous  was  the 
Continental  system,  derived  firom  the  Roman 
law;  and  that  afterwards,  when  the  proceed* 
ings  of  the  courts  were  conducted  in  French, 
the  names  of  the  different  pleadings  were 
called  by  French  names,  and  the  old  Latin 
names  dropped.  Mr.  Serjeant  Stephen  seems 
to  be  of  this  opinion.  (See  Stephen  on  Flead- 
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ing,  Appendix,  note  35.)  Haliain»  in  his  "  His* 

tory  of  the  Middle  Ages,"  p.  1045,  note  4, 
says  ;  "  No  early  lawyer  has  contributed  so 
much  to  form  our  own  system  as  Bracton  ; 
and  if  his  definitions  and  rules  are  some* 
times  borrowed  from  the  Civilians,  as  all 
admit,  our  common  law  may  have  indirectly 
received  greater  modification  from  that  in- 
fluence than  its  professors  were  ready  to 
acknowledge,  ur  even  than  they  knew.  A 
full  view  of  this  subject  is  still,  I  think,  a 
desideratum  in  the  history  of  English  law, 
which  it  would  illustrate  in  a  very  interest- 
ing manner."  Hallam  admits  that  he  him- 
self, iu  deference  to  English  notions,  formerly 
deprecated  the  study  of  the  civil  law  too 
much.  I  think  the  probability  is  greater  that 
Hracton  modified  the  English  law  by  incor- 
porating in  it  nt  w  and  feudal  ideas  than  by 
importing  into  it  the  notions  of  the  civil 
law:  and  that  the  common  law  after  Bracton 
was  less  like  the  civil  than  before  It  was 
about  one  hundred  years  befnre  Hracton's 
day  that  the  j::reat  revival  of  learning  and 
literature  in  Europe  commenced,  as  well  as 
the  study  of  the  civil  law.  Books  were  very 
scarce;  and  the  Justinian  collections  of  law 
furnished  not  only  law,  but  lani^nai^e  and 
literature  as  well,  i"  the  students.  r"nc  l.atin 
language  was  the  chief  written  language  of 
Europe,  and  the  Pandects  and  Code  were 
studied  for  the  sake  of  the  literature  as  well 
as  the  law,  and  exercised  a  miLjhty  influence 
on  Kur(i[>e;  and  it  is  extrcmolv  jjinhable 
that  the  civil  law,  modified  l>y'  ilie  feudal 
law,  was  the  common  law  of  England  as 
well  as  of  France  and  Italy  or  Germany. 
England  had  been  acquainted  with  the 


Roman  arms  for  more  than  one  thousand 

years  ;  why  should  she  be  ignorant  of  the 
Roman  law  ?  Vacarius  had  taup;ht  it  af 
Oxford,  and  the  opposition  of  the  times  to 
tlw  leaching  of  thia  law  was  directed  lather 
against  the  clergy  than  the  law.  We  are 
told  that  the  English  barons  in  Parliament 
were  unwillin!»  to  change  the  laws  of  Entj- 
land  and  adopt  the  civil  law.  What  laws 
had  they,  that  they  were  not  wiUit)g  to 
change  ?  So  far  as  any  sufficient  or  prac- 
ticable body  of  municipal  law  is  concerned, 
neither  historv  nor  tradition  has  ever  given 
us  any  intelligible  account  of  these  peculiarly 
English  laws. 

Long  previous  to  the  time  of  Vacarius, 
we  are  informed  by  Tacitus  that  Agricola, 
the  Ritman  Governor  of  Britain,  taught  the 
wild  inhabitants  to  build  temples,  courts 
of  justice,  and  convenient  dwelling-houses. 
(Life  of  Agricola,  chap,  xxi.) 

The  courts  of  justice  'fotyi  were  nccx^-.Ti- 
rily  Roman  courts,  where  the  Roman  law 
with  suitable  modifications  was  adminis- 
tered. The  further  fact  that  the  civil  law 
took  root  in  Scotland  and  remains  there  to 
this  day  is  also  significant.  The  "common 
law  "  of  Coke  upon  Littleton  contains  little 
more  than  the  law  of  real  estate  under  the 
feudal  system,  and  not  a  general  system  of 
law. 

These  researches  conduce  to  the  opinion 
that  t!ic  law  of  Enf^latul  in  Bractnn's  time 
was  nothing  but  the  Roman  law  moditied 
by  the  introduction  of  the  feudal  customs, 
and  that  there  was  no  such  thing  in  odst- 
ence  as  the  common  law  of  England,  as  a 
distinct  system. 


Digiiiztxi  by  '  1'  M  Ijj^ 


A  Serious  Problem. 


355 


A  SERIOUS  PROBLEM. 


Bv  Percy  Edwards. 


The  difficulty  in  our  prolesuoii  is  not  so  much 
Sharswood. 

MR.  CHIEF-JUSTICE  SHARSWOOD, 
than  wliom  no  abler  writer  and  lec- 
turer upon  the  code  ethical  has  been  pro- 
duced by  this  country,  must  have  given 
expression  to  the  above  observation  some- 
thing like  twenty  years  ago.  \Vc  assume, 
with  the  utmost  confidence,  that  ?o  sjrcat  a 
jurist  knew  what  he  wris  talking  about  and 
meant  what  he  said.  This  proposition  of 
the  difficulty  o!  finding  the  law  was  un- 
doubtedly unfolded  to  the  students  of  the 
University  of  Pennsylvania  nt  one  of  his  lec- 
tures while  fillinn;  an  ctif^a^'ement  as  Pro- 
fessor of  Ethics  in  thai  institution.  It 
meant  much  then ;  it  means  more  to  us  poor 
disciples  to-day.  Ilvcii  at  this  time  when 
Sharswood  was  lecturing' at  riiiladeliihia,  not 
more  than  two  (.iccailes  ago,  there  had  not 
yet  arrived  the  age  of  law-books,  the  great 
meteoric  shower  of  taw  literature. 

There  was  a  time  when  the  people  were 
.satisfied  with  the  law  of  tlie  Ten  Command- 
ments, and  with  Moses  as  their  expounder. 
And  even  these  were  n't  found  necessary  until 
the  devil  entered  into  the  computation  as 
one  of  the  prime  factors,  and  took  his  posi> 
tion  at  the  flies  of  "  all  the  world  a  stage," 
a.s  manager  thereof.    Then  fi;_j-leaves  and 
smiles  were  no  longer  considered  dc  rigm  ur^ 
and  90  passed  on  and  oflf,  and  law-book 
writers  and  digesters  came  on.  Not  the  law- 
book- writers  of  to-day,  mind  you.    But  be- 
'.;:n;unL;  with  the  overthrow  of  the  kingly 
power  some  time  along  in  the  year  400  be- 
fore the  advent  of  the  Christ,  a  struggle  be- 
tween the  popHias  and  the  pMs  in  Roman 
history,  the  character  of  the  law  partook 
largely  of  a  religious  spirit.    This  character 
was  rudely  changed  with  the  changing  for- 
tunes of  the  patricians ;  and  when,  at  about 


to  know  the  Law  as  to  know  where  to  find  it. — 

this  time,  the  fitebs  got  ,jhe  up{>er  hand,  they 
got  <iown  to  business  and  laid  the  founda- 
tion for  Roman  jurisprudence  by  the  cele- 
brated Law  of  the  Twelve  Tables.  Little  is 
known  of  even  the  order  or  arrangement  of 
this  statute  ;  but  it  was  there  at  that  time, 
and  it  laid  the  foundation  for  the  ohscrvation 
of  our  own  Sharswood,  as  above  written. 

From  the  writings  of  various  authors,  we 
learn  that  the  first  three  of  these  Tables 
treated  of  judicial  proceedings ;  the  fourth* 
of  paternal  power  ;  the  fifth,  of  heirs,  and  the 
subject  of  succession  ;  the  sixth,  of  property 
and  possession  :  the  seventh,  of  buildings  and 
fields ;  eighth,  of  infuries  to  persons  and 
property  ;  ninth,  of  iniblic  and  political  law; 
the  tenth,  the  law  rel.itin^^  to  sacred  ri^lits 
and  observances  ;  the  eleventh  and  twelfth 
supplementary  or  amendments  thereto. 
In  England  and  the  United  States  the  law> 
making  power  is  conferred  upon  two  distinct 
departments.  —  the  lef;isla:ivc  and  the  courts: 
the  one  making;  statute  law  ;  the  other  con- 
struing it  according  to  a  rule  or  constitution, 
and  establishing  its  dicta  in  its  published 
opinions.  The  law  of  Rome  grew  up  in 
exactly  the  same  method,  by  a  process  about 
the  same  in  its  essential  nature,  although 
ditiering  somewhat  in  e.vicrnal  forms, — a 
'  portion  statutory,  and  a  portion  (by  far  the 
I  greater)  judicial  decision,  or  what  Bentharo 
sneeringly  called  "  Judge-made  law." 

Alone:  came  Hadrian,  about  aitno  Domini 
130,  and  hired  a  lawyer  by  the  name  of  Sal- 
vinus  Julianus  to  rearrange  the  old  twelve 
Tables,  an  edictum  pafOuum  from  that  time. 
From  tiience  the  succeeding  race  of  law- 
writers  scribbled  away  on  their  labors  and 
learning,  torturing  the  profession  with  their 
I  treatises  and  commentaries. 
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During  ihe  toUowing  period  of  the  Repub- 
lic  down  to  the  time  of  Cicero,  we  are  told, 
"  many  of  the  ablest,  best,  and  most  learned 
citizens  devoted  themselves  to  the  .study  of 
the  law  as  a  science  and  art.  They  formed 
a  distinctive  class,  and  were  called  juris- 
constUts  and  prudenies*  They  publicly  in- 
structed students ;  they  were  consulted  by 
litigants,  to  whom  thgy  gave  lcgu.1  opinions. 
At  this  time  they  did  not  compose  syste- 
.  matic  treatises  upon  the  iaw.  The  answers  to 
questions  put  to  them  were  termed  imponsa 
prtidentittm,  and  when  cited  to  the  courts, 
would  undoubtedly  be  used  with  much  ef- 
fect in  determining  the  decision  ;  and  this 
cttect  ciependc<l  upon  the  reputation  of  the 
person  whose  opinion  was  quoted. 

Soon  after  this  came  the  class  of  legal 
writers  who  introduced  the  philosophic  ele- 
ment, and  thence  came  Justinian  and  the 
Digest.  From  the  Pandects  of  Justinian, 
the  Institutes  and  Codes,  down  through  the 
jMs  ewi/i,  corpus  juris  ewoutci,  and  jus  geu' 
tiiim,  we  find  our  way  through  early  English 
history  into  the  glorious  Shakspearian  age, 
when  the  versatile  but  classic  Bacon,  the 
acute  Coke,  and  scholarly  Blackstone  were 
shining  lights  in  1^1  literature  in  that  most 
brilliant  literary  epoch  the  world  has  ever 
seen.   At  this  time  Coke  says :  — > 

•'  Kca.son  is  the  life  of  ihc  law  ;  nay.  the 
Common  law  ttseU  is  nothlDg  eUe  but  reason," 

Precedent  was  at  this  time  getting  a  firm 
hold  ;  and  books  were  beginning  to  multiply, 
although  but  slowly.  We  had  passed  the 
epoch  in  history  when  the  people  were  con- 
tent to  accept  the  mere  general  assertion  of 
such  sentiment  as  expressed  by  Froude,  that 

"  Our  human  laws  are  but  coines. 

More  or  k-ss  impi  rf<  ■  r.  of  the  eternsl  laws, 

So  far  as  we  tan  read  them 

and  if  the  time  had  not  come  when  "  lav/ycrs 
arc  made  in  a  day,"  it  might  with  truth  be 
said  that  the  time  woulil  soon  arrive  when 
taw-writers  would  spring  up  in  a  day. 
Up  to  this  time,  certainly,  it  had  been 


deemed  sufficient  "to  know  the  law/'  and 
are  we  not  to  attribute  to  this  same  suffi- 

I  cicncy  in  the  lawyer,  rather  than  to  any 

abilitv  to  act  in  the  capacity  of  a  search-war- 
rant, such  an  appointment  as  that  which  the 
Priaccis  of  France  gave  to  her  counsellor 
Buget,  in  the  words  of  Shakspeare,  — ^ 

"  Bold  of  )'Our  worthiness  we  single  you 
As  our  best  moving,  fair  solidtor ;  *^ 

or  was  this  all  "  love's  labor  lost "  ? 
What  a  time,  a  glorious  time  in  the  world's 

history  this  is  !  The  age  of  Sentiment.  Poe- 
try, Art,  Philosophy,  '♦yet  glowing  with  the 
sun's  departed  beams." 

"  Quod  satis  est  cul  contigit,  nihil  amplius  optet.*' 

But  the  dogs  of  war  and  rebellion  are 

again  let  loose,  and  -Courage  **  stalks  with 
Minerva's  step  where  ^Tars  might  quake  to 
tread."    Kingdoms  crumble  like  the  potter's 
clay  that  has  not  been  bjuidened  with  fire. 
Revolution  is  the  order  of  the  day.  A  fear- 
ful time,  when  the  heavens  seem  to  meet  the 
earth  in  awful  strife,  and  then,  like  the  storm- 
cloud  that  obscures  the  vision  of  us  poor  mor- 
tab  at  times,  rolls  aside,  and  we  emerge  into 
the  beautiful  sun-bom  mom  of  a  new  era.  The 
beautiful  creation  from  the  ruins  of  the  Past, 
the  Republic,  child  of  Destiny,  born  to  out- 
shine its  parentage,  and  to  shed  the  effulgent 
rays  of  its  splendor  upon  the  nations  of  the 
world.   And  it  is  right  here  where  **  it  is  not 
so  much  to  know  the  law  as  to  know  where 
to  find  it,"  is  first  brought  to  our  notice. 
That  is,  a  lawyer  may  know  the  principle, 
the  reason  upon  which  such  a  principle  is 
based,  and  yet  he  is  not  strong  in  his  posi- 
tion until  he  knows  just  where  that  book 
anthority  for  his  principle  is  to  be  found, 
and  may  be  read  to  a  sceptical  court.  The 
difficulty  is  not  lack  of  ability  on  the  part  of 
the  court,  or  erudition  on  the  part  of  the 
counsellor ;  but  the  multiplied  phases  of 
cases,  the  vast  increase  of  legislative  acts, 
together  with  the  many  conflicting  revised 
and  overruled  opinions  of  State  and  Federal 
Courts,  have  made  the  practice  a  veritable 
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maelstroiiH  into  which  the  hapless  practi> 
tioner  plunges  in  search  of  the  precious 
jewel, — a  parallel  case.  Decisions  of  State 
courts  in  the  United  States  multiplied  an 
hundred  fold  ;  selected  cases,  with  all  the 
latest  modern  improvements;  a  score  of 
text-books  on  practically  the  same  general 
subject,  although  all  claim  to  be  different; 
digests  that  digest,  and  some  that  do  not,  - 
all  claiming  the  most  perlect  exactness  as 
to  citations,  with  expensive  additions  and  im- 
provements in  the  way  of  *'  cross-references/' 
"nice  classification,'*  "topical  annotations," 
'•  together  with  notes  of  English  cases,  mem- 
oranda of  statutes,  annotations  in  legal  peri- 
odicals, etc. ;  a  table  of  the  cases  digested, 
and  a  tahle  of  cases  overruled,  criticised,  fol- 
icxvfd,  distiuguished,  etc."  ;  and  as  a  grand 
f.'iiiL'  to  all  this,  a  million  foot  or  side  notes 
ot  cases  which  thresh  out  the  old  straw 
again.  And  then  the  works  on  special  sub- 
jects and  special  jurisdictions,  the  multi* 
plicity  of  courts  and  commissions,  and  the 
consequent  difficulty  of  defining  jurisdiction 
thereof. 

A  short  time  ago  an  injunction  was  sued 
out  of  one  of  the  many  courts  at  Detroit, 
Mich.,  to  restrain  and  enjoin  a  man  from  the 
use  of  his  mouth  in  swearing  by  note,  for  his 
own  nnmediate  and  p>articular  enjuyment  it 
appeared,  and  as  he  had  long  been  in  the 
habit  of  doing  without  let  or  hindrance. 
But  his  tones  had  lost  their  whilom  sweet- 
ness,  and  had  become  *'  harsh  and  discor- 
dant "and  annoying  to  his  neighbors.  A 
plea  to  the  jurisdiction  of  the  court  brought 
oat  an  elaborate  discussion  of  the  right  by 
an  earthly  court  to  deprive  a  man  of  the  use 
of  his  voice.  The  court,  however,  we  may 
add,  overruled  the  objection  to  his  jurisdic- 
tion, and  put  a  quietus  on  that  voice. 

^d  the  awful  conflict  of  authority  that 
struck  the  puuled.  or  dazzled  rather,  attor- 
ney when  he  appeared  bef<jrc  a  country 
justice  in  one  of  the  interior  counties  of 
Michigan  for  the  purpose  of  objecting  to  the 

jurisdiction  of  the  court.   Mr.  read  the 

statute  .in  such  case  made  and  provided. 


when  Mr.  Justice,  looking  him  squarely  in 
the  ey^  said,  '*  Mr.  — — ,  is  that  all  the  law 

you  have  on  the  point?"  Informed  that  it 
was,  he  replied,  "  Then  1  decide  against  you, 
sir." 

But  now,  seriously,  if  Mr.  Justice  Shars- 
wood  was  right  in  his  proposition  that "  to 

know  the  law  '  is  not  so  difTicuIt  "  as  to  know 
'  where  to  find  it,"  at  this  time  so  lonija^^o,  how 
much  more  force  is  there  in  that  expression  in 
this  age  of  law-book  writers !  Law-books  have 
come  down  upon  us  in  the  past  decade  in  a 
,  perfect  shower;  and  the  lawyer  of  means  to- 
'  day  is  in  greater  risk  of  having  too  many 
I  books  than  of  not  having  enough,  and  the 
needy  lawyer  is  a  good  deal  puzzled  in  mak- 
ing his  selections  from  the  many  really  good 
works  that  have  been  puhlishe  1. 

How  tnnch  we  hear  nowadays  of  "current 
case  law,"  and  "  case  winners,"  and  "  case 
lawyers,"  "  annotations  "  and  "  annotated 
cases"!  These  are  surely  products  of  the 
times,  and  by  their  exceeding  particularity 
and  observance  of  detail,  the  difficnlty 
spoken  of  by  Sharswood  is  multiplied  ten- 
fold. We  should  indeed  be  wanting  in  grati- 
tude for  the  work  accomplished  by  a  large 
number  of  able  writers  of  our  time,  did  we 
fail  to  properly  appreciate  the  onerous  and 
exaetink^  work  necessitated  in  these  digests 
and  annotations.  We  must  not  ascribe 
added  difKculty  to  this  problem,  by  reason 
of  the  work  of  digesting  and  annotating. 
No  r  this  work,  if  well  done,  is  our  salvation. 

Questions  aiul  phases  of  questions  are 
multiplying  in  the  courts  at  an  astonishing 
rate.  Law  journals  help  to  set  the  pace  by 
propounding  such  questions  as  involve  the 
importance  of  arts  of  Rats  in  the  Law  of 
■  Torts,"  as  a  kindred  condition,  with  G<¥!  anfl 
the  public  enemy,  in  relieving  from  responsi- 
bility. The  Supreme  Court  of  New  Mexico, 
in  the  case  of  Ellis  v.  Newburgh,^  found  it 
necessary  to  pass  upon  the  doctrine  of  the 
•■  l-'aithists,"  and  to  rc\  lew  to  some  extent 
their  Bible,  known  as  the  "  Oahspe,"  which 

•  New  Jersey  L.aw  Journ.il. 
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pretended  to  give  a  sacred  history  of  the  | 

earth,  and  the  choosing  of  a  God  by  ballot. 
The  society  was  incorporated  under  the 
name  and  style  of  the  '*  First  Church  of  . 
Tae."  One  of  the  bxc  memberaof  this  society  | 
composed  some  touching  and  alleged  beauti-  i 
ful  lines.  The  court  held  that  she  could  not 
be  convicted  for  this,  since  not  a  party  to 
the  action.  Nellie  Jones  was  the  name  of 
thb  sweet  singer:  and  the  court  says: 
**  When  the  plaintiff  and  Nellie  Jones  formed 
their  inner  circle,  and  like  the  morning  stars 
sanj^  ti'L^cthcr,  ii  matters  not  whether  they  ' 
kept  step  to  the  martial  strams  of  Dixie, 
or  declined  their  voices  to  the  softer  melody 
of  'Little  Annie  Rooney/  the  plaintiff  be> 
came  forever  estopped  from  setting  up  a 
claim  for  work  and  labor  done,  nor  can  he 
be  beard  to  say  that  he  has  su tiered  great 
anguish  of  mind  in  consequence  of  the  dis» 
honor  and  humiliation  brought  on  himself 
and  children  by  reason  of  his  connection  with 
said  defendant's  community.  I  lis  joining  in 
the  exercises  aforesaid  constitutes  aclcar  case 
of  esi0fpei  m  Fac,*'  So  we  see  what  phases 
of  humanity's  troubles  come  before  the  court, 
and  serve  to  establish  precedent. 

The  courts  nowadays  seem  to  require  a 
great  display  of  law-books  before  them. 
Precedent  and  parallelism  rule  the  tiroes. 
Recently,  as  told  by  the  "Green  Bag,"  a 
lawyer  walked  down  the  street  with  his  arms 
filled  with  a  lot  ot  law-books.  .\  friend 
meeting  him  remarked,  pointing  to  the 
books,  — 

**  Why,  I  thought  you  carried  all  that  stuff 

in  your  head  ? " 

"  I  do,"  quickly  replied  {he  l.iwyer,  with  a 
knowing  wink.   "  These  arc  lor  the  judges." 

Plautus  says,  "  You  know  not  what  a  tick- 
lish thing  it  is  to  go  to  law ;  and  verily,  my 
brethren,  the  force  of  such  an  assertion  is 
getting  to  be  felt  more  and  more. 

Now,  why  this  is  so  i';  food  for  thought. 

There  are  comparatively  few  great  princi- 
ples of  law.  The  law,  while  progressive  in 
a  sense,  is  an  exact  science.  Then  why  this 


confusion?  Why  cannot  cases  he  decided 

alon^;  pfreat  principles  of  law  and  equity 
Why  need  there  be  so  much  sophistrv  anfl 
technicality?  Mind  you,  no  attempt  is  in- 
tended here  to  introduce  reform  discus* 
sion.  The  writer  is  not  so  sure  that  any  re- 
form is  called  for  by  the  exigencies  of  the 
case. 

It  occurs  to  me  here  that  this  very  /ftti- 
ehtmt  of  lawyers  for  sophistical  reasoning  and 
"  hair-splitting,"  to  use  a  vulgarism,  may  be 

the  first  cause  of  the  multiplicity  of  law 
hooks  and  reports.  Thns  it  is  that  we  are 
overwhelmed  with  law  literature;  and  the 
poor  and  rich  practitbner  alike  are  dazzled 
with  the  array,  and  confronted  with  the  dif> 
ficulty  of  knowing  where  to  find  the  law 
among  this  "  mob  of  a  million  feet." 

But  the  writer  is  well  aware  that  he  who 
complains  of  an  exisiting  error  or  evil  of  this 
kind  should  have  something  to  offer  by  way 
of  a  corrective  or  substitutive  measure,  in 
order  to  relieve  him  of  the  charge  of  being  a 
mere  faultfinder. 

In  the  first  place,  this  article  makes  no 
complaint  by  intention.  We  are  impressed 
with  the  importance  of  this  assertion  of  Mr. 
Chief-Justice  Sharswood,  and  we  are  curious 
about  it.  Is  this  difficulty  going  to  require 
lawyers  to  become  walking  editions  of  ency- 
clopaedic information,  and  pocket  editions  of 
the  "  Digests  of  all  the  reports  of  all  the 
courts  of  last  resort,  of  I'.n^dand  and  Cat!ad:i 
as  well  as  the  United  States,  together  with 
most  of  the  intermediate  courts  of  the  United 
States,  with  copious  references  to  articles  in 
law  journals,  and  a  "  bird's-eye  view  "  ol 
evprvlliiiiL:  el>e  outside  of  these?  If  so,  thcr 
possibly  the  time  may  come  to  which  Taci- 
tus refers  when  he  says,"  The  State  is  roost 
corrupt  when  the  laws  are  most  multiplied.** 
At  any  rate,  there  will  be  less  lawyers  tO 
"fret'  tiie  State.  The  nuinlict  of  lawyers 
rap  dile  ot  succeeding  as  ijreat  depositaries  ot 
legal  lore,  or  rather  under  the  new  n'^mi 
^''case  law,**  so  called  by  courtesy  of  the 
bookmakers,  "  case-winners,**  is  limited. 
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THI!   liii^^lish    criniiiKil    code    has  not 
always  been  ihc  lenient  thing  it  now 
is.    Indeed^ and  it  will,  no  doubt»  surprise 
many  good  folk  to  learn  it  —  up  to  the 
beginniii;;  of  tlu's  century  it  was,  as  a  great 
iudge  put  it,  "  s:i\aL;c  almost  beyond  belief." 
A  man  was  sentenced  to  death  or  to  trans- 
t>ortation  for  life  for  an  oflfence  for  which  he 
would  now  be  let  off  with  a  month's  hard 
labor.  —  for  such   an   ofTence  as  stealing 
forty    shillings   belonginix        his  master, 
lilcaling  from  a  shop-door,  stealing  apples 
from  an  orchard,  or  the  like.   In  Halifax*  in 
the  sixteenth  century,  when  I  larrison  wrote 
his  '*  Description  of  England,"  there  wns  a 
law,  peculiar  tn  the  place,  under  which  a 
man  was  executed  by  a  kind  of  guillotine 
for  a  theft  of  thirteenpence  halfpenny  or 
upwards.    It  is  the  same  Harrison  who  tells 
us  that  Henry  VHI.  hanged  72,000  "  rogues 
nnd    vafrnbnnds "    duriiii;    his  thirty-eitjht 
years   reign,  and  that  in   his  own  time 
(1577)  the  number  of  these  unfortunates 
suspended       eoU,  averaged  annually  from 
three   hundred  to   four   hundred.  Coin- 
sweaters  were  boiled  in  lead  or  hot  water, 
or,  if  women,  were   burnt ;   pirates  were 
hanged  at  low-water  mark  on  the  shore: 
and  a  brutal  murderer  was  first  of  all 
half  hanged,  then  had  his  bowels  taken  out 
before  his  eyes,  and  was  afterwards  drawn 
and  quartered. 

Besides  the  severe  criminal  code,  half  the 
atrocities  of  which  have  been  designedly 
passed  over,  there  were  a  number  of  punish- 
ments of  a  more  or  less  humiliating  character, 
for  petty  offences,  —  such,  for  instance,  as 
night-walking,  for  which  frightful  tafatis  a 
cliaplain  was  once  sent  to  the  Tun,  a  round 
prison  on  Cornhill ;  for  selling  goods  after 
curfew  had  rung,  for  being  a  "  common 
scold,"  and  fur  scandal-mongenng  and  lying, 
—  for  which,  the  "Liber  Albus"  telb  us,  a 
man  was  once  adjudged  imprisonment  for  a 
year,  and  a  day  of  the  pillory  once  a  quarter, 


for  three  iiours,  with  a  whetstone  tied  nnmd 
his  neck.  The  curious  instruments  devised 
for  quenching  the  ardor  of  hot-tempered 
shrews  were  numerous.  One  was  the  brank, 
-a  sugar-loaf-shaf)ed  cap,  made  of  inm 
hooping,  with  a  cross  at  the  t(j[),  and  a  flat 
piece,  also  of  iron,  projecting  inwards  for 
laying  upon  the  oflender's  tongue,  so  that  it 
should  not  wag,  and  that  her  head  should 
I  not  move.  The  hrank  was  padlocked  behind, 
and  the  woman  led  through  the  streets  by 
an  officer  ot  the  town,  probably  a  beadle, 
until  she  b^an  to  show  "  all  external  signs 
imaginable  of  humiliation  and  amendment." 
Kqirally  eiTicici  »li3  was  the  whirligig,  a  large 
I  circular  cage  turnrng  tipon  a  pivot.  It  was 
I  (says  Capimn  Grose,»  put  on  the  heads  of 
trifling  offenders  of  all  kinds,  and  not  bawl- 
ing women  alone,  and  was  set  a-whirling 
with  ^rcat  raiiidity.  "so  that  the  delinquent 
soon  became  extrcinelv  sick."  and  was  verv 
I  glad  to  be  released  and  taken  home.  The 
I  most  noteworthy,  however,  of  all  the  instru- 
ments designed  for  the  Correction  of  Eve's 
'  ofi'ending  daughters  was  tlie  cucking  or 
ducking  stool,  known  also  as  the  tumbrel 
I  and  the  trebuchet.  A  post,  across  which 
j  was  a  transverse  beam  turning  on  a  swivel, 
and  with  a  chair  at  one  end,  was  set  up  on 
the  edj^c  r.f  a  pond.  Into  the  chair  the 
woman  wa>  chained,  turned  towards  the 
water  (a  muddy  or  stinking  pond  was  usually 
chosen  for  this  purpose  when  available),  and 
ducked  half  a  dozen  times  ;  or  if  the  water 
inflamed  her  instead  of  acting  as  a  damper, 
site  was  let  down  rapidly  times  innumerable, 
until  she  was  exhausted  and  vvelluigh 
drowned.  From  the  frequency  with  which 
we  find  it  mentioned  in  old  local  and  county 
histories,  in  churchwardens'  and  chamber- 
lains' accounts,  anrl  by  the  poets  (Gay,  for 
one,  has  a  description  of  the  process  in  his 
third  pastoral,  ''The  Shepherd's  Week"), 
we  shall  probably  not  be  wrong  in  conclud- 
ing that  at  one  time  this  institution  was 
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kept  up  all  over  the  country.   In  Liverpool, 
according  to  the  "Gentleman's  Magazine  " 
for  1803,  it  was  not  formally  abolished  until 
1776  ;  but  it  was  falling  into  desuetude  more 
than  thirty  years  before,  when  such  an  exhi-  | 
bition  at  Kingston-on-Thames  was  so  novel  j 
that  it  could  draw  nearly  3,000  spectators  to  1 
the  scene.    There  is  a  good  deal  of  humor 
in  another  of  these  queer  obsolete  punish-  i 
ments*  —  the  drunkard's  cloak,  with  the 
invention  of  which  the  magistrates  of  Newcas> 
tIe-on-Tyne,  during  CromueH's  Protectorate.  ■ 
are  credited.    It  consisted  of  a  large  cask  ' 
with  the  bottom  taken  out,  and  with  a  hole 
in  the  top  and  one  on  each  side  for  the  to- 
per's head  and  arms ;  and,  equipped  in  this 
greatcoat,  be  was  led  through  the  streets  | 
until   the    looked-for    sifjns    of  contrition 
appearcti  and  he  promised  to  give  up  dnnk- 
litg  sack. 

Torture  on  a  grand  scale  went  out  with 
Fdton,  the  assassin  of  Buckingham,  but 

torture  on  a  small  scale  continued  to  be 
practised  on  military  otlenders  down  to  the 
eishteculh  century.  The  lorm  most  fre- 
qiu-ntly  Ksorted  to  was  that  known  as  the 
wooden  horse,  to  ride  which  was  the 
punishment  accorded  for  petty  thefts,  insnb-  ' 
ordinatiot),  and  so  on.  The  wooden  horse 
was  made  oi  planks  nailed  together  so  as  to 
form  a  sharp  ridge  or  angle  about  eight  or 
nine  feet  long.  This  ridge  represented  the 
back  of  the  horse,  and  was  stipportcd  by 
four  posts  or  legs  about  five  feet  high, 
placed  on  a  stand  made  movable  by  truckles. 
To  complete  the  resemblance  with  the 
noblest  animal  in  creation,  a  head  and  tail 
were  added.  When  a  soldier  was  sentenced, 
either  by  court-martial  or  by  his  command-  ' 
ing  officer,  to  ride  the  horse,  he  was  placed 
on  the  brute's  back,  with  his  hands  tied 
behind  him,  and  frequently  enough,  in  order 
to  increase  the  pain,  muskets  were  fastened 
to  hi?^  lc;j;s  to  weigh  them  down,  or,  as  was 
joculariy  said,  to  prevent  the  fiery,  untamed, 
bare-backed  steed  from  kicking  him  off. 
The  gantelope,  or  gauntlet,  was  another 


military  and  naval  punishment  for  theft.  A 

man  had  to  run  the  gauntlet  of  a  long  file  of 
his  fellow-soldiers,  each   provided   with  a 
switch ;  and  to  prevent  the  sinner  going  too 
rapidly,  and  to  see  that  no  man,  impelled  by 
motives  of  friendliness  or  kindliness,  failed 
to  strike  hard,  a  sergeant  walked  backwards, 
facin.t?  the   said   sinner,   with    a  }:-ilbcrd 
pointed  at    the    lattcr's   breast.    After  a 
lengiliy  experiment  this  was  found  lo  be 
inconvenient  and  degrading;  so  recourse 
was  bad  to  another  method, —  a  variety  of 
the  same  species  of  torture.    The  offender 
was  tied  to  four  halberds,  three  in  a  triangle 
and  a  fourth  across.    The  regiment  or  com- 
pany titen  filed  off;  the  cat-o'-nine-eails 
was  placed  in  the  hands  of  the  first  man, 
who  gave  the  culprit  a  lash,  and  passed  on. 
handiuL;  tlie  cat  to  the  scrond.  who  also 
gave  a  lash  ;  and  so  the  game  went  merrily 
on  until  the  offence  bad  been  expiated.  The 
picket,  the  last  punishment  of  which  1  pro- 
pose to  speak,  was  generally  inflicted  on 
cavalry  and  artillery  men,  and  was  a  singulaHv 
brutal  bit  of  torture.    A  long  post,  near 
which  stood  a  stool,  was  driven  into  the 
ground.   The  delinquent  was  ordered  to 
mount  the  stool ;  his  ri^;ht  hand  was  fast- 
ened to  a  hook  in  the  post  by  a  noose,  drawn 
up  as  high  as  it  could  be  stretched,  round 
his  wrist ;  a  stump,  the  height  of  the  stool, 
with  its  end  cut  to  a  round  and  blunt  point, 
was  also  driven  into  the  earth  close  to  the 
post,  then  tlie  stool  was  taken  awa\ ,  ami  the 
sufferer  had  nothmg  to  rest  his  bare  feel 
upon  but  the  stump,  *'  which,  though  it  did 
not  usually  break  the  skin,"  says  Captain 
Grose,  "  put  him  in  fjreat  torture,  his  only 
means  of  relief  being  by  resting  his  wcij^ht 
on  his  wrist,  the  pain  of  which  soon  became 
intolerable."  One  can  very  well  believe 
him,  especially  when  he  makes  the  addition 
that  a  man  was  not  unfrequently  left  to 
stand   in   this   position    for  half   an  h<'ur, 
although  the  orthodox  period  ot  endurance 
was  fifteen  minutes. — Jilusirated  lAmd» 
News, 
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II. 


Bv  S.  b.  P.  Patieson,  0/  ihc  Ruhmondt  Va.^  Bar, 


/^Nf  the  nth  of  May,  John  Coolter  was 
commissioned  by  Gov.  James  Mon- 
roe 10  fill   the  vacancy   caused   by  the 
resignation    of    St.  George    Tu(;ker,  and  | 
on  Saturday,  the  ist  of  June,  he  took  the  : 
oath  of  office.  The  Legislature  confinned 
the  action  of  the  Governor  in  the  following  | 
December. 

The  Court  of  Appeals  has  from  the  time 
of  us  establishment  been  the  supreme  civil 
tdbanal ;  since  1789  it  has  consisted  of  five 
judges  (12  Hen.  Stat,  at  Large,  pu  764),  with 
the  exception  of  the  period  following  the 
resignation  of  Judge  Carrington,  Jan.  i, 
Ilk)/,  to  the  death  of  Judge  Lyons,  July  30, 
1809,  during  which  time  there  were  only 
four  judges;  and  the  period  from  the  death 
<  f  jud^x  T-vons  until  the  9lh  of  January, 
list  I.  duriii;^  which  there  were  only  three.  ! 
John  Coaltcr  was  an  lionorcd  and  respected 
judge  of  an  old  Virginia  family. 

John  VV.  Green,  after  the  death  of  Judge 
S[>encer  Roane,  was  appointed  to  the  vacancy 
Oct.  4,  1832,  rind  took  his  seat  on  the  nth 
day  of  the  same  month. 

He  died  Feb.  5,  1834,  and  was  suc- 
ceeded by  William  Brockenbrough,  Feb. 
10,  1834.  Judge  Brockenbrough  was  n 
man  u{  talent,  who  had  the  respect  of  the 
bar  and  the  public,  l  ie  did  not  live  very 
long«  having  departed  this  life  Dec.  .10, 
1X38.  He  was  the  father  of  Judge  John 
W.  Brockenbrough,  Professor  of  Law  at 
Washinirton  College  and  Judge  uf  the  United 
States  District  Court. 

One  of  the  ablest  judges  who  ever  sat  on 
the  bench  in  the  Commonwealth  of  Virginia 
was  Dahney  Carr,  appointed  Feb.  24. 
1824,  supply  the  vacancy  caused  by  the 
death  of  Judge  Fleming.  He  was  a  son  of  1 
the  Dabney  Catr  of  Revolutionary  fame,  | 
46 


who  died  May  16,  1773,  at  the  early  age 

of  thirty,  and  who  was  a  rival  of  Patrick 

Henry  at  the  bar,  and  a  personal  friend  of 
Thomas  Jefferson,  having  married  his  sister. 

Judge  Carr  was  a  roan  of  keen  feelings 
and  brilliant  mind.   He  died  Jan.  8,  1837. 

He  was  but  three  weeks  old  at  the  death 
of  his  father.  He  was  educated  at  Hamp- 
den-Sidney  College,  and  after  his  return 
home  read  law  in  Albemarle  County,  where 
he  met  and  became  intimately  acquainted 
with  the  celebrated  William  Wirt.  They 
had  access  to  the  libraries  of  Thomas  Jeffer- 
son and  Dr.  Gilmer.  Carr  began  practice  at 
Charlottesville,  the  seat  of  justice  of  Albe- 
marie,  when  he  was  about  thirty-one.  His 
practice  was  confined  to  that  county  for 
some  time,  liut  one  morning  Mr.  Wirt  rode 
up  to  his  little  office,  and  addressing  him 
by  an  appuUatioii  by  which  he  was  known 
among  his  youthful  friends,  remarked, "  Well, 
Chevalier,  I'm  come  to  carry  you  to  the 
State  to-day,"  meaning  Fluanna  County,  then 
and  yet  familiarly  called  the  State  of  Flu. 
"  Hut,"  said  Carr,  "  I    have  no  business." 

Neither  have  I."  said  Wtrt.  "  But  I  have 
not  any  money,"  said  Carr.  "Nof  have  I," 
said  Wirt;  "  but  by  going  there  we  shall  get 
both,  I  won't  be  denied  :  you  must  go." 
They  went,  and  got  both ;  and  it  ;s  said 
that  Wtrt  predicted  that  one  day  Carr  would 
be  on  the  State  Supreme  Bench,  and  that 
he  (Wirt)  would  be  President  of  the  United 
States.  He  was  once  the  nominee  of  a  party 
for  that  great  oliftce  ;  *  but  the  highest  office 
he  ever  held  was  Attorney-General  of  the 
United  States.  Judge  Carr's  profound  inves- 
tigations of  the  questions  which  came  before 
him  for  decision  made  him  a  great  reputation 
at  the  time.    It  is  likely  he  will  continue  to 
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hold  that  reputation,  except  on  questions  of 
mercantile  law. 

In  the  relations  of  private  life  Judge  Carr 
never  had  a  superior.  His  gentleness  of 
disposition  and  suavity  of  manners  were  on 
all  occasions   conspicuous.    The  integrity 


His  father  urged  him  to  try  for  a  while 
longer,  and  his  practice  soon  increased. 
Though  personally  never  a  popular  man,  he 
held  many  public  offices.  He  became  prom- 
inent at  the  Richmond  City  liar  about  the 
time  that  Wickham,  Call,  and  their  contem- 


of  his  life,  and  the  spotless  purity  of  his  poraries  left  the  field  to  younger  men.  He 
morals  and  conduct  commanded  universal  i  was  a  member  of  the  famous  Convention 
respect.    He   is  buried   in    Shockoe  Hill    of  1829-30.    He  made  a  great  impression 


Cemetery    at  Rich- 
mond. 

Richard  E.  Parker, 
on  the  9th  of  Febru- 
ary, 1837,  was  made 
a  judge  to  fill  the  va- 
cancy caused  by  the 
death  of  Judge  Carr. 
He  was  a  son  of  Judge 
Richard  Parker  of  the 
first  Court  of  .Appeals. 
The  son  of  Judge 
Richard  E.  Parker, 
Judge  Richard  Parker, 
now  residing  at  Win- 
chester, \'a.,  was  the 
circuit  judge  who 
presided  at  the  trial 
of   John    lirown  in 

1859. 

Robert  Stanard,  a 
talented  and  brilliant 
lawyer  of  the  city  of 
Richmond,  wasclected 
to  fill  the  vacancy 
caused  by  the  death 
of  Judge  Hrockenbrough,  Jan.  19,  1839 


there.  He  spoke  upon 
the  basis  of  represen- 
tation, —  the  bow  of 
Ulysses,  which  tried  to 
its  utmost  the  strength 
of  every  candidate  for 
fame  in  that  bi)dy.' 
Though  he  spoke  after 
Leigh,  Upshur,  Dod- 
dridge, and  Chapman 
Johnson,  he  made  a 
great  impression.  His 
mind  was  lucid  and 
direct.  He  understood 
no  quibbling,  and  de- 
spised  all  sophistry. 
He  carried  his  points 
by    storm.      He  is 
said  to  have  resolved 
in  early  youth  to  let 
alone  declamation, and 
to  rely  solely  upon 
common-sense.    It  is 
said    that    with  the 
smallest    ground  to 
stand  upon  he  could 
shake  the  strongest  judgments  of  the  gravest 
Judge  Stanard  was  a  native  of  Spottsyl-  |  courts.    Many  may  have  surpassed  him  on 
vania  County.    He  was  born  Aug.  17,  1781,    the  hustings  or  before  a  jury,  but  before  a 
and  died  while  writing  an  opinion  in  Rich-    judge  or  judges  his  logic  was  overwhelming- 


HENRV  ST.  GEORGE  TUCKER 


mond.  May  14,  1846.  Mr.  W.  G.  Stanard  — 
a  relative  of  the  judge,  to  whom  the  author  of 
this  sketch  is  much  indebted  —  says  that  after 
Stanard  had  been  at  the  bar  several  years, 
his  professional  success  had  been  so  small, 
he  wrote  his  father  that  it  was  evident  that 
he  had  mistaken  his  calling :  that  he  was 


Under  a  frigid  exterior,  he  concealed  a 
warm  and  generous  heart. 

The  vacancy  created  by  the  death  of  Judge 
Allen  Taylor  of  the  Seventeenth  Circuit  was 
filled  in  the  year  1836  by  the  appointment 
of  John  James  Allen,  who  lived  in  Clarks- 
burg, Harrison  County,  (then)  V'a.    He  was 


unwilling  longer  to  be  dependent  upon  him,  .  appointed  by  Wyndham  Robertson,  Esq., 
and  that  he  wished  to  give  up  the  bar.  1         1  Southern  IJtcMry  Messenger,  vol.  xvii.  p.  152. 
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then  Lieutenant  and  acting   Governor  of 
Virginia,  in  place  of  Gov.  Littleton  Wal- 
ler Tazewell,  who  had  resigned  in  April, 
1836.     The    reputation    of    Allen   as  a 
Ia\v)-er  was  comparatively  limited,  and  he 
was  not  well  known  outside  of  the  counties 
where  he  practised,  and  hardly  at  all  in  the 
circuit  for  which  he  was  appointed  judge. 
There  was  no  little  dissatisfaction  at  his 
selection.      He  held 
his  first  court  in  Hote- 
tourt  County,  Sept.  i, 
1836.   The  grace  and 
case  with   which  he 
presidetl  made  friends 
of  every  one  from  that 
time  forward,  and  it 
was  said  that  he  wore 
his  judicial  robes  with 
as    much   ease  and 
dignity  as  if  he  had 
been    born  a  judge. 
Naturally  sedate  and 
reserved  in  his  man- 
ner,   and  ordinarily 
silent  when  in  general 
company,   he  some- 
times madethe  impres- 
sion that  he  was  cold 
and  distant.     Kut  in 
the  familiarity  of  pri- 
vate life  he  was  emi- 
nently  kind,  gentle, 
and  communicative. 
He  was  born  in  Wood- 
stock, Shenandoah  County,  on  the  25th  of 
September,  1797,   and   was   educated  at 
Washington  College,  Va.,  and  Dickinson  Col- 
lege, Penn.    He  read  law  with  his  father,  and 
after  obtaining  his  license,  settled  at  Camp- 
bell Court  House,  Va.,  where  he  remained 
but  a  short  time,  removing   in    1819  to 
Clarksburg.    He  married  in  1824,  and  in 
1827  was  elected  to  the  State  Senate,  where 
He  introduced  a  bill  of  great  importance  to 
what  was  then  known  as  Trans- .Alleghany 
Virginia.  looking  to  the  settlement  of  land- 
titles.    The  bill  finally  became  a  law,  and 


WIl.t.IAM  imOCKF.NIIROl'fiH 


was  a  great  relief  to  the  owners  of  "  ta.x 
titles."  In  1834  he  was  the  Common- 
wealth's Attorney  of  Harrison,  Lewis,  and 
Preston  counties,  when  he  was  elected  to 
Congress.  He  was  not  a  speaking  member 
of  the  House,  but  took  an  active  part  in  the 
national  legislation  of  that  period.  He  was 
a  candidate,  for  re-election,  but  was  defeated 
by  Joseph  Johnson,  one  of  the  most  popular 

men  in  Western  Vir- 
ginia, who  was  after- 
wards made  Governor 
of  the  State.  After  his 
appointment  as  judge 
of  the  Seventeenth 
Judicial  Circuit,  he 
removed  to  l^otetourt, 
and  resided  there  un- 
til his  death  in  1 87 1. 

For  the  first  vacancy 
on  the  bench  of  the 
Court  of  Appeals  after 
his  appointment  as 
circuit  judge,  he  was 
a  candidate,  and  was 
defeated  by  Robert 
Stanard  by  a  vote  of 
eighty  to  seventy-six. 
The  two  members 
from  his  own  county 
voted  against  his  pro- 
motion, for  the  reason 
that  they  did  not  wish 
him  to  leave  the  cir- 
cuit where  he  was  so 
useful,  and  they  did  not  wish  to  lose  Mr. 
Stanard  because  of  his  acknowledged  fitness 
for  the  position.  The  year  following,  —  that 
is,  in  January,  1840, —  he  was  again  brought 
prominently  into  public  view  by  being  nom- 
inated for  the  United  States  Senate  In  the 
General  Assembly  of  1839-40  the  state  of 
political  parties  was  somewhat  peculiar.  On 
joint  ballot  the  Whigs  and  Consen  ativcs  (the 
latter  being  known  as  the  special  followers 
of  William  C.  Rives,  who  had  abandoned  the 
Jackson  party  after  "the  removal  of  the 
deposits"  in  1833)  had  a  small  majority, — 
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perhaps  four  or  five;  and  they  could  have 
elected  Mr.  Rives  to  the  Senate  li  ail  had 
united  on  htm.  But  some  half-a*dozen 
Whigs,  led  by  General  Bayley  of  Accomac, 
persistently  refused  to  vote  for  Mr.  Ri\'es, 
who  was  thought  by  these  impracticabUs 
(^as  they  came  to  be  called)  to  have  com- 
mitted the  unpardonable  sin  in  voting  for 
Mr.  Benton's  famous  exfiunging  resolutions. 
The  protracted  and  bitter  contest  between 
Mr.  Rives  and  John  V,  Mason,  the  Demo- 
cratic nominee,  was  apparently  to  continue 
indefinitely  ;  so  John  J.  Allen  was  placed  in 
nomination,  in  the  hope  that  he  would  unite 
the  Whig  factions  ;  but  the  highest  vote  he 
received  was  eighty  to  Mr.  Mason's  eighty- 
one,  with  four  scattering,  and  there  was  no 
choice  by  the  Legislature.  By  the  time  the 
next  Legislature  was  elected,  —  the  same 
year  in  which  Benjamin  Harrison  so  over- 
whelmingly defeated  the  Democratic  or 
Van  Burea  party,  —  a  vacancy  had  occurred 
on  the  Court  of  Appeals,  caused  by  the  death 
of  Judge  Richard  E.  Parker;  and  on  the 
1 2th  of  December,  1840.  Allen  was  elected  i 
without  opposition  to  fill  it.  He  rapidly  ' 
gained  a  reputation  for  solid  learning  and  j 
ability  as  the  associate  o£  such  men  as 
Cabell,  Brooke,  Scanard,  and  Tucker.  He 
survived  all  of  his  illustrious  associates,  and  j 
on  the  reorganization  of  the  court  after  the  j 
adoption  of  the  Reformed  Constitution  of 
1851,  was  made  its  President.  Thereafter, 
as  the  senior  judge  on  the  bench*  he  guided 
its  judgments  until  the  close  of  the  war  in 
.April,  1865.  when  he  voluntarily  retired  to 
the  shades  of  domesticlife.  iitii  and  12th 
Leigh,  I  St  and  2d  Robinson,  and  the  first 
sixteen  volumes  of  Grattan's  Reports  will 
transmit  to  future  generations  the  deci- 
sions that  will  make  the  name  of  Jud^'c 
Allen  ever  memorable  in  the  history  of  the 
jurisprudence  of  Vriginia  and  of  the  whole 
country.  He  was  a  believer  in  the  doctrine 
of  secession ;  and  for  a  very  masterly  state- 
ment of  that  view  of  the  Federal  Constitu- 
tion those  interested  in  that  once  live  issue 
may  find  his  opinion  on  the  subject  in  the 


January.  iS-6,  number  ot  the"  Southern  J  lis- 
loricitl  Society  i'apcrs."  He  was  a  firm 
believer  in  the  Christian  revelation,  and  at 
the  advanced  age  of  seventy-four,  in  child- 
like and  humble  reliance,  he  entered,  RiH  <>f 
'  years  and  full  ot  honors,  into  the  presence 
of  the  Great  Judge  of  the  quick  and  the 
dead.  A  tall  and  beautiful  marble  column 
marks  the  spot  in  which  his  mortal  remains 
lie  in  I,auderdale  Burial-r^round,  by  the  side 
of  his  father,  Judsje  James  Allen,  his  prcrle- 
cessor  on  the  bench  of  the  Circuit  Court. 

Briscoe  Gerard  Baldwin, —  a  rdative  of  the 
famous  Joseph  B.  Baldwin,  the  author  of 
"  Flush  Times  of  Alabama  and  Mississippi." 
which  lias  grown  to  be  one  of  the  humorous 
classics  of  the  American  Bar, —  the  eldest  son 
of  Dr.  Cornelius  Baldwin  and  his  wife  Maiy, 
who  was  a  daughter  of  Col.  Gerard  Briscoe, 
of  Frederick  County,  was  born  in  Winchester. 
Va.,  Jan.  18,  t/Sg  After  attending  a  private 
school  he  entered  William  and  Mary  College, 
where  he  was  the  fellow-student  of  John 
Tyler,  William  S.  Archer,  and  others  who 
afterwards  held  distinguished  public  posi- 
tions. After  his  return  from  college,  by 
invitation  of  Judge  William  Daniel,  Senior, 
the  grandfather  of  United  States  Senator 
John  W.  Daniel,  he  went  to  Cumberland 
County,  where  Judge  Daniel  then  resided, 
and  studied  law  under  his  direction  and 
advice.  He  made  such  rapid  progress  that 
he  was  licensed  to  practise  before  he  had 
attained  the  age  of  twen^-one.  He  re- 
turned to  Winchester,  and  remained  some 
months  ;  but  in  1809  removed  to  Staunton, 
and  practised  his  profession  with  diligence 
and  success  until  Jan.  29,  1 842.  He  was 
elected  a  member  of  the  Supreme  Court  of 
Appeals  of  Virginia, — a  position  which  he 
CI  nti n  ued  to  hold  until  his  death.  May  1 8, 1 852, 
He  married  in  1811,  and  devoted  himself  ex- 
clusively to  his  profession  and  polite  litera- 
ture. He  had  no  taste  for  political  life,  and 
although  eminently  qualified  for  almost  any 
public  trust,  and  one  of  the  most  popular  men 
of  his  day,  he  never  sought  to  obtain  any 
poUtical  office.    He  represented  the  county 
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of  Augusta  in  1818-20  and  in  1841-42  in 
the  General  Assembly  of  Virginia.  On  the 
first  occasion  he  was  elected  during  his 
absence  by  a  spontaneous  uprising  of  the 
people,  who  did  not  wait  to  ask  for  his  con- 
sent to  serve.  During  his  second  term  of 
service,  and  within  a  few  weeks  after  he  took 
his  seat  in  the  Legislature,  he  was  elected  to 
fill  a  place  on  the  bench  of  the  Court  of  Ap- 
peals. He  was  a 
member  of  the  great 
Constitutional  Con- 
vention of  1829-30. 
At  the  bar  he  was 
able,  eloquent,  and 
skilful.  In  the  early 
years  of  the  century 
the  Staunton  Har  was 
one  of  the  ablest  in 
the  Commonwealth, as 
it  yet  IS. 

At  that  early  day 
its  four  most  distin- 
guished members  were 
Chapman  Johnson, 
Daniel  Sheffey,  John 
H.  Peyton,  and  Briscoe 
G.  Baldwin.  In  every 
important  civil  cause 
these  gentlemen  were 
arrayed  —  two  and  two 
—  against  each  other ; 
and  it  was  an  intellect- 
ual treat  of  a  high  order, 
to  witness  the  forensic 

contests  of  these  giants  in  their  profession. 
These  tilts  were  always  characterized  by  the 
highest  courtesy.  Judge  Baldwin  possessed 
great  and  varied  intellectual  powers,  which 
had  been  developed  by  careful  and  thorough 
culture.  He  was  not  only  a  learned  lawyer 
but  an  accomplished  scholar,  and  he  always 
found  time  to  keep  abreast  with  the  literature 
of  the  day.  He  had  quick  and  keen  percep- 
tions; a  rich  and  poetic  imagination,  and 
tender  sensibilities,  which  always  brought 
him  into  close  sympathy  with  the  suffering 
and  oppressed.     His  great  efforts  at  the 
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bar  often  displayed  wonderful  versatility  of 
talent.  He  would  instruct  and  convince  the 
court  by  his  logic,  and  often  delight  all  who 
heard  him  by  brilliant  sallies  of  wit,  keen 
repartee,  scorching  denunciation  of  fraud 
and  injustice,  splendid  declamation,  and  melt- 
ing pathos.  One  of  his  most  wonderful 
achievements  at  the  bar  is  recorded  in  9 
Leigh,  434.     He  appealed,  and  rested  on 

his  petition  for  his 
brief  in  the  Supreme 
Court  of  Appeals,  un- 
supported by  any  ar- 
gument. Four  out  of 
the  five  judges  decided 
the  case  against  him. 
After  several  days  he 
asked  for  a  rehearing, 
and  it  was  granted  ; 
and  on  the  rehearing 
the  court  reversed  it- 
self by  a  vote  of  four 
to  one  ! 

But  his  fame  rests 
upon  his  ten  years'  ser- 
vice upon  the  Supreme 
Bench.  He  deter- 
mined that  whenever  a 
cause  came  before  the 
court  in  which  ques- 
tions were  presented 
where  the  law  was  ob- 
scure from  conflicting 
decisions,  he  would  en 
deavor  to  sift  the  mat- 
ter thoroughly  so  as  to  ascertain  the  true 
principles  which  should  govern  in  all  such 
cases.  He  carried  this  purpose  into  effect  in 
the  cases  of  Taylor's  Devisees  v.  Burnsides, 
I  Gratt.  169.  and  Overton's  Heirs  v.  Davison, 
I  Gratt.  217,  on  the  doctrine  in  reference 
to  real  estate,  —  law  of  adversary  possession  ; 
and  in  the  famous  ca.se  of  Davis  v.  Turner. 
4  Gratt.  422,  he  examined  and  repudiated 
the  doctrine  of  fraud  per  se,  deciding  that 
retaining  possession  of  personal  property 
by  the  vendor  after  an  absolute  sale  is  only 
prima  facie  fraudulent,  and  allowing  such 


JOHN  J.  ALLEN. 


Google 


366 


The  Green  Bag. 


presumption  to  be  rebutted  by  proof.  He 

•may  be  said  to  have  coilifictl  the  law  on 
these  subjects  iii  \'iri;iiiia,  for  these  cases 
have  never  been  questioned. 

His  early  death  was  a  great  loss  to  the 
State.  In  all  of  his  relations  his  character 
was  without  spot  or  blemish.  He  was  the 
father  of  Col.  John  B.  Baldwin,  one  of  the 
(greatest  orators  the  Slate  ever  produced, 
who  at  the  beginning  of  the  late  war  between 
the  States,  though  he  was  no  believer  in  the 
doctrine  of  secession,  went  with  the  State- 
out  of  the  Union,  because  of  bis  love  for  his 
own  people. 

Judge  Willtam  Daniel  was  born  in  Cnm* 
berland  County.  Va.,  Nov.  26«  1806 ;  educated 
at  Hampden-Sidney  College,  he  studied  law 
in  iSr--28,  and,  it  is  said,  was  licensed  and 
practised  before  he  was  twenty-one,  and  was 
also  elected  a  member  of  the  Legislature  and 
served  while  he  was  yet  a  minor.  On  Dec. 
15,  1846,  he  was  elected  a  judge  of  the 
Court  of  Appeals ;  was  re-elected  by  the 
people  after  the  adoption  of  the  Constitution 
of  1851,  and  served  until  1865.  His  first 
wife  was  Miss  Sarah  A.  Warwick,  a  daugh> 
ter  of  Major  John  M.  Warwick,  of  Lynch- 
burg. She  was  the  mother  of  United  States 
Senator  John  W.  Daniel,  the  famous  author 
of  "  Daniel  on  Negotiable  Instruments." 
Judge  Daniel  died  at  Farmville,  Va..  March 
28»  1873.  He  was  a  very  manly  and  j^en- 
erous  man,  as  his  father,  who  was  aI^,o  a  jud:^e, 
was  before  him.  The  reports  do  not  show  it ; 
but  tradition  says  that  while  he  was  on  the 
Supreme  Bench  engaged  m  hearing  argu- 
ment in  an  aggravated  case  of  assault, 
he  said  that  the  d— d  lie  was  cqiiivalent 
to  the  tirst  blow.  Tt  is  universally  believed 
that  be  so  ruled,  and  it  has  since  always 
been  regarded  as  the  correct  doctrine  in  Vir- 
ginia. No  one  questions  its  soundness,  and 
in  actual  life  it  is  accepted  as  the  settled  law 
of  the  Commonwealth. 

One  of  the  most  celebrated  cases  which  he 
decided  was  that  of  Baker  v.  Wise,  Governor, 
16  Gratt.  139.  The  constitutionality  of  an 
act  of  the  Virginia  Legislature  of  March  17, 


1856,  entitled  "  An  Act  providing  additional 

)>rotection  for  the  sla\'e  |)roperty  of  citizens 
of  the  Commonwealtn,"  was  drawn  in  ques- 
tion.   Levi  Baker  was  captain  of  a  schooner 
called  the  "  Nymphus  C.  Hall."   The  act  im- 
posed a  penalty  for  any  vessel  not  owned  by 
Vir^rininns  "  about  to  sail  or  steam  from  any 
port  or  place  in  this  State  for  any  port 
or  place  north  of  and  beyond  the  capes  of 
Virginia,  to  depart  from  the  waters  <rf  this 
Commonwealth  until  said  vessel  has  under- 
c;  nc  the  inspection  hereinafter  provided  for 
in  this  act.  and  received  a  certificate  to  that 
efiect."    The  penalty  was  $500  fine  on  the 
captain  or  owner  of  the  vessel,  and  it  was  to 
prevent  the  escape  of  fugitive  slaves.  The 
n      n  was  brought  for  the  benefit  of  the 
St.ite  b\-  Henry  A.  Wi'se,  Governor.  The 
defendant  pleaded  Nil  dcbet^  on  which  issue 
was  joined.  The  jury  found  for  the  plaintiff, 
and  brought  in  a  special  verdict  setting  out 
the  question  of  the  constitutionality  of  the 
act,  and  submitting  the  matters  to  the  court 
for  decision.  The  case  was  very  ably  argued: 
a  gentleman  hom  Massachusetts,  Mr.  John- 
son, appearing,  along  with  a  number  of  resi* 
dent  lawyers  of  distinction,  for  Baker.  But 
the  court  held  the  act  to  be  constitutional, 
and  within  the  police  powers  of  the  State. 
Any  one  who  will  read  the  decision  even 
on  that  vexed  question  will  concede  that  it 
is  ably  reasoned  and  sound.  Says  Danid. 
Judge: — 

"  The  search  is  required  in  the  esse  of  a  vessel 

bound  north,  not  lucrely  because  of  its  being  so 
bound,  b'lt  l)er.insr  hy  re.isnn  of  siicli  dc<;tinntion 
the  danger  of  attempted  cscajHis  tiirough  tiie  insiru- 
mentality  of  the  vessel  is  enhanced.  The  discrimi* 
nation  proceeds  ujKjn  no  prefcrenc  e  of  the  ships  or 
ports  of  one  Statr  over  those  of  rtnothc  r,  l^ut  upon 
motives  of  Slate  necessity,  actually  existing  or 
fairly  supposed  to  exist,  in  die  judgment  of  the 
Legislature." 

The  opinion  was  rendered  at  the  April 
Term,  1861. 

R.  C.  L.  Moncure,  of  a  distinguished  family, 
came  to  the  bar  at  the  early  age  of  tw«ity. 
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He  soon  attained  the  front  ranks  in  the 
courts  in  which  he  practised.  His  first 
public  service  was  in  the  General  Assembly 
of  1849-50.  His  learning  and  accuracy  as 
a  lawyer  so  impressed  itself  upon  that  body 
that  he  was  placed  on  the  committee  for  the 
revision  of  the  law,  and  discharged  his  duty 
with  great  satisfaction.  On  the  occasion  of 
the  death  of  the  venerable  judge,  Francis  T. 
Brooke,  on  the  13th  of 
March,  185 1,  he  was 
elected  to  fill  that  va- 
cancy. The  State  Con- 
stitution was  almost 
immediately  after- 
wards changed,  the 
judges'  commissions 
vacated,  and  they  were 
required  to  be  elected 
by  the  people.  Under 
that  Constitution  he 
was  elected  one  of  the 
five  judges  by  the  peo- 
ple. He  held  the  posi- 
tion up  to  the  close  of 
the  war,  when  for  a 
brief  period  he  retired 
to  private  life;  but  as 
soon  as  the  restored 
government  was  estab- 
lished, he  was  again 
elected  by  the  Legisla- 
ture (the  Constitution 
having  been  changed), 
and  made  President  of 

the  court.  In  the  dark  days  of  reconstruc- 
tion, when  the  Ancient  Dominion  was 
"  Military  District  No.  1,"  he  was  compelled 
once  more  to  retire  to  private  life.  When 
the  civil  government  was  restored  after  the 
adoption  of  the  present  Constitution,  he  was 
again  elected  by  the  Legislature  one  of  the 
five  judges  of  the  Court  of  Appeals,  and 
was  again  appointed  President,  which  posi- 
tion he  held  up  to  the  time  of  his  death, 
Aug.  24,  J 882.  He  had  the  h  onor  of  being 
elected  four  times  a  judge  of  the  Supreme 
Court  of  App>eals  of   Virginia.     He  was 


on  the  bench  for  more  than  thirty  years. 
During  all  that  time  his  reputation  was  pure 
and  unspotted.  From  7  Gratt.  to  75  \'a. 
may  be  found  his  opinions,  covering  a  period 
ofover  a  quarter  of  a  century.  Judge  Joseph 
Christian,  one  of  his  associates  on  the  Su- 
preme Bench,  .said  of  him:  "He  was  not 
only  incorruptible,  but  scrupulously,  deli- 
cately, and   conscientiously  free  from  all 

wilful  wrong,  in 
thought,  word,  or 
deed."  He  was  a 
man  of  great  firmness 
and  moral  courage, 
and  simplicity  of  char- 
acter. At  a  meeting 
of  the  bench  and  bar 
from  various  parts  of 
the  State,  held  in  the 
court-room  of  the  Su- 
|)reme  Court  of  Ap- 
peals, at  Richmond, 
Nov.  9,  1882,  resolu- 
tions concerning  him 
were  adopted  ;  and 
Robert  Ould,  Esq ,  a 
distinguished  member 
of  the  Richmond  City 
Bar,  was  requested 
to  communicate  them 
to  the  Court  of  Ap- 
peals, and  a.sk  to  have 
them  entered  on  the 
records.  He  did  so, 
and  in  closing,  elo- 
i  quently  and  touchingly  said, — 

"  The  Roman  poet  says,  — 

•  Pallida  mors,  squo  pulsat  pede  pauperum  tabernas 
Regumquc  turres  ; ' 

but  Judge  Moncure  himself,  without  a  tremor, 
knocked  at  the  door  of  death,  not  complainingly, 
or  indeed  with  any  assertion  of  self,  but  in  reverent 
submission  to  the  will  of  Go«l.  The  shadows  had 
been  long  gathered  alx>ut  him.  each  day  deepen- 
ing the  gloom  ;  and  the  plaintive  en,"  was  wrung 
from  him  by  bodily  anguish,  that  the  darkening 
twilight  might  close  at  once  in  night.    liut  even 
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in  thi>  the  sensitive  ^nnl  fe.nrcii  that  he  tnit:lit  >ho\v 
a  lack  of  submission  to  the  divine  will,  i  he  re- 
lease came  in  its  appointed  time,  welcomed  by  no 
one  as  by  htm,  — '  the  silver  cord  was  loosed,  and 
the  j;nl(!('n  howl  broken. *  Let  us  thank  God 
that  he  gave  to  the  country  such  a  patriot,  to  the 
State  such  a  citizeSt  to  the  adminbtration  of  the 
law  such  a  magistiate,  and  to  those  that  loved  him 
such  a  frienf!  '  Crown  mc  with  tlowet^.*  cried 
Mirabeau  in  his  last  hour,  and  loving  friends  brought 
them.*  But  our  elder  brother  needed  no  human 
hands  to  bring  him  garlands,  for  God  had  already 
crowned  him,  and  out  of  a  pure  anfl  nol>]e  life 
had  already  sprung  eternal  (lowers,  which  bloomed 
not  only  on  earth,  but  were  glorious  enough  to  be 
transplanted  from  that  quiet  Stafford  death-bed  to 
the  celestial  gardens.  Though  a  senior  to  all  nf 
us,  he  has  preceded  us  but  a  little.  The  hearts 
of  even  the  youngest  of  itt  are  but  mttffled  drums, 
beating  funeial  diiges  to  the  grave.  Even  while 
we  arc  vicwinir  the  jirocession  of  the  dead,  the 
order  comes  for  us  to  '  iall  in.'  And  now,  in  this 
moment  when  I  an  speaking  the  last  words  which 
I  win  ever  utter  in  the  presence  of  this  court,  xs  it 
is  now  formed,  I  can  express  no  Ijetter  h()|)0  for 
bench  and  bar  than  that  when  our  summons 
comes  we  may  receive  and  welcome  it  as  did  our 
friend  and  chief." 

Within  a  week  the  voice  of  the  eloquent 
eulogist  was  still  in  death. 

Green  B.  Samuels,  a  native  of  Rocking- 
ham County,  in  the  year  1852.  was  elected  a 
jueigc  of  the  Supreme  Court  by  the  people. 
He  died  Jan.  5,  1859. 

WUliam  J.  Robertson,of  Charlottesville,  was 
born  in  the  county  of  Culpeper  in  the  y^r 
1817.  He  received  a  classical  and  legal  edu- 
cation at  the  University  of  Virginia,  from 
which  institution  he  graduated  with  the 
diploma  of  Bachelor  of  Law.  He  settled  in 
the  town  of  Charlottesville,  and  began  the 
practice  of  his  pro»r  !  n.  in  which  he  was 
eminently  successful.  He  served  as  Com- 
monwealth's Attorney  for  the  county  of 
Albemarle,  and  was  connected  with  some 
of  the  most  celebrated  civil  and  criminal 
cases  throughout  his  section  of  the  State, 

'  Mirabeau  made  use  of  no^uch  exprc»sii>i\.  (li.  Morse 
Stephens's  French  Revolution,  vol.  i.  p.  429.) 


winning  grent  repiitntion  as  a  profound  law- 
yer and  brilliant  advocate.    In  1859  Judge 
Robertson   was  elected   'o  the  Supreme 
Court  of  Appeals  by  popular  election,  over 
the   distinguished    John  B.  Ball  win  of 
Augusta,  to  fill  the  vacancy  on  the  bench 
occasioned  by  the  death  of  Jutlg^'  Green  B. 
Samuels.    Judge  Robertson  served  on  the 
Court  of  Appeals  until  April  i.  1865  :  and 
his  opinions  delivered  during  that  time  have, 
in  the  judgment  of  the  Virginia  Bar.  never 
been  excelled,  in  profound  kno\vl«l|je  ot 
legal  principles,  lucid  clearness  of  expression, 
I  and  the  directness  and  brevity  with  which 
they  readied  the  solution  of  the  issues 
involved.    Indeed,  it  mav  be  said  that  no 
judge  ever  sat  noon  the  appellate  bench  in 
Virginia   who   more   thoroughly    left  his 
I  impress  upon  the  jurisprudence  of  the  State. 
'  Upon  the  reconstruction  of  the  court  after 
I  the  war,  Judge  Robertson  returned  to  the 
practice  of  law,  and  at  once  commanded  a 
most  extensive  one.    Although  located  at 
Charlottesville,  his  practice  really  extends 
all  over  Virginia ;  and  there  are  few  great 
cases  with  which  he  has  not  been  connected, 
since  he  left  the  bench.    He  was  of  counsel 
for  Gen.  Custis  Lee  in  the  famous  Arling- 
ton suit,  which  settled  the  great  principle 
that  the  United  States  agents  could  not 
plead  the  sovereignty  of  the  government  in 
bar  of  suit   for   recovery  of   property  in 
which   they   were  in  possession.  Judge 
Robertson's  brief  in  this  case  has  been  pro- 
nounced a  masterpiece  of  legal  argument. 
He  was  counsel  for  the  State  of  Virginia  in 
the  celebrated  Virginia  Judges  cases,  and 
in  many  others  of  almost  equal  importance. 
Judge  Robertson  is  the  genersl  counsel  for 
the  Chesapeake  and  Ohio  and  for  the  Nor- 
:  folk  and  Western  Railway  Companies. 
!      Upon  the  formation  of  the  Virginia  State 
Bar  Association  some  years  ago,  he  was 
elected  its  first  President,  and  in  his  annual 
address  before  that  body  recommended  the 
abolition   of   the   common    law   forms  of 
pleadini;  .iiid  tl;e  adoption  of  the  code  or 
reformed  system.    Great  opposition  was  for 
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some  time  manifested  to  the  proposition  ; 
but  the  Association  has  now  appointed  a 
committee  to  draft  such  changes  in  the 
Statutes  of  Virginia  as  will  effect  that  end. 

Jud«ie  Robertson  has  been  twice  married, 
—  first  to  Hannah  G.,  the  daughter  of  Gen. 
\Vm.  F.  Gordon  of  Albemarle,  and  second 
to  Mrs.  Alice  Watts  Morris,  the  famous 
Virginia  belle. 

He  still  lives  at 
Charlottesville  in  the 
full  practice  of  his 
profession,  but  confin- 
ing it  to  appellate  and 
consulting  practice. 

George  H.  Lee  was 
a  native  of  Winches- 
ter, Va.,  and  was 
elected  by  the  people 
under  the  reformed 
Constitution  of  185 1. 
At  the  time  he  was 
living  in  what  is  now 
West  Virginia.  He 
never  sat  after  186 1, 
because  his  home  was 
in  that  part  of  the 
State  in  the  Union 
lines,  and  he  could 
not  readily  get  to 
Richmond.  He  prac- 
tised his  profession 
after  the  war  very 
successfully.  He  is 
now  dead. 

Lucas  P.  Thompson  was  elected  a  judge 
of  the  Supreme  Court  of  Appeals,  but  died 
before  he  took  his  seat. 

.Alexander  Rives  was  made  a  judge  of 
the  Supreme  Court  in  the  year  1866. 

William  T.  Joynes  died  in  Petersburg  on 
March  14,  1874.  He  was  born  in  Accomac 
County.  Nov.  8.  18 17.  He  was  the  son 
of  Thomas  Joynes,  a  lawyer  of  ability,  who 
is  mentioned  by  Henry  A.  Wise  in  his 
"Seven  Decades  of  the  Union."  Settling  in 
Petersburg  in  the  year  1839.  he  married  a 
daughter  of  Judge  John  F.  May.  and  by  his 
47 
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Studious  habits  and  talents  soon  gained  for 
himself  an  enviable  reputation  as  a  lawyer. 
He  was  appointed  United  States  District 
Attorney,  and  discharged  the  duties  of  that 
ofifice  with  marked  ability.  In  the  summer 
of  1863  he  was  elected  judge  of  the  First 
(Confederate  Stales)  Judicial  Circuit,  which 
position  he  held  until  the  disastrous  termi- 
nation of  the  war.    In  the  fall  of  1865  he 

was  elected  to  the  Leg- 
islature of  Virginia. 
During  the  following 
session  he  was  elected 
to  the  Supreme  Bench, 
where  hedistinguished 
himself  by  the  erudi- 
tion and  practical  good 
sense  of  his  opinions. 
With  a  brief  interval 
he  remained  upon  the 
bench  until  March  12. 
1873,  when  ill  health 
caused  him  to  resign. 
Upon  his  tendering 
his  resignation,  the 
whole  court  addressed 
him  a  letter  of  regret, 
which  showed  that  he 
occupied  the  highest 
sort  of  position  in  the 
judgment  of  his  asso- 
ciates on  the  bench. 
He  never  regained  his 
health.  Judge  Joynes 
has  left  a  name  unsul- 
lied by  the  reproach  of  a  single  questionable 
act!  On  the  1 7th  of  March,  1874,  a  memorial 
meeting  of  the  bench  and  bar  of  Petersburg, 
on  his  death,  was  held  in  that  city  ;  and  eulo- 
gistic addresses  were  delivered  by  ALijor 
Charles  S.  Sfringfellow  and  Captain  (now 
Judge)  Drury  A.  Hinton.  Judge  Joynes's 
style  of  composition  was  elegant,  and  his 
manner  of  expressing  himself  very  forcible. 
An  excellent  instance  of  this  may  be  seen 
in  his  lucid  opinion  in  De  Voss  et  als.  v. 
City  of  Richmond,  18  Gratt.  338.  The  case, 
on  the  question  of  a  municipal  corporation 
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borrowing  money  and  being  responsible  for  | 

the  acts  nf  its  agents  as  a  private  corpora- 
tion, is  still  quoted  as  authority  all  over  the 
United  States. 

Hon.  Wood  Bouldin  was  bom  at  Golden 
Hills,  in  Cbarlotte  County,  Va.,  on  the  20th 
(lay  of  January,  181 1,  and  died  at  Roanoke, 
his  residence,  in  the  same  county,  on  the 
loth  day  ol  October,  1876.  He  was  the  son 
of  the  Hon.  Thomas  Tyler  Bouldin  and  Ann 
Lewis,  atul  was,  by  his  father,  connected 
with  the  Tylers  of  V'ir^Mtiia  ;  liis  f;rnndparents  ' 
on  his  father's  side  heintr  \V(ind  B<nhdin  and  ' 
Johanna  Tyler,  the  sister  of  Judge  John  i 
Tyler  of  Revolutionary  fame.  Thomas  Tyler  ! 
Bouldin  resided  tor  some  time  in  the  city 
of  Richmnnd,  where  he  rose  to  distinction 
in  the  profession  of  law,  and  afterwards  was 
appointed  judge  of  the  circuit  which  em- 
braced the  county  of  Charlotte.  He  was  a  | 
man  of  eminent  ability,  and  later  in  life 
succeeded  the  celebrated  John  RandolpVi  of 
Roanoke,  as  the  member  of  Congress  from 
the  Charlotte  district.  Arising  to  address 
the  house  during  the  excited  debate  on  the 
removal  of  the  deposits  of  the  government, 
he  commenced  his  speech  with  an  allusion  to 
John  Randolph,  who  had  lately  died;  and 
before  he  had  finished  his  remarks  concern- 
ing his  predecessor,  be  himself  dropped  dead 
in  his  seat. 

The  early  youth  of  the  Hon.  Wood 
Bouldin  was  spent  in  Richmond,  where 
he  was  sent  to  a  school  conducted  by  Mr. 
Turner.  Afterwards  be  was  sent  to  New 
London  Academy,  Bedford  County,  then 
under  the  charge  of  Rev.  Nicholas  Cobb, 
afterwards  the  distinguished  Bishop  of  Ala- 
bama. At  this  celebrated  school  he  com- 
pleted bis  acadonic  course,  and  upon 
returning  to  his  home,  then  in  Charlotte 
(^(lunty,  taught  a  school  in  the  neighbor- 
hoiul  for  a  year.  Having  determined  to 
devote  himself  to  the  law,  he  removed  to 
Halifax  Court  House,  where  he  prepared 
himself  for  his  profession,  under  the  direc- 
tion of  the  Hon.  William  Leigh,  one  of 
Virginia's  greatest  jurists.   That  able  and 


upright  judge  ever  afterwards  cherished  a 
warm  attachment  to,  and  a  high  admiration 
of  his  pupil. 

Upon  coming  to  the  bar  Mr.  Bouldin 
found  his  business  ca|»city  tested  to  the 
utmost  in  administering  upon  the  estate 
of  his  father,  who  had  been  the  personal 
representative  of  Frederick  Ross,  one  of 
the  most  extensive  traders  of  his  day,  and 
whose  large  estate  had  been  left  at  his  death 
in  great  embarrassment.  It  became  the 
duty  nf  the  young  attorney  to  close  up  the 
accounts  t)f  this  larj^e  and  complicated  estate. 
This  task  was  performed,  however,  with  an 
integrity  and  ability  which  at  once  made  the 
reputation  of  ^Ir.  Bouldin,  and  assured  his 
success  in  his  profession.  Settlinc^  at  Char- 
lotte Court  House,  he  practised  his  profession 
with  great  success  in  that  and  the  surround- 
ing counties  until  bis  removal  to  Richmond, 
in  the  year  1842,  where  he  entered  mto  a  law 
partnership  with  Robert  Stanard.  one  of  the 
most  eminent  lawyers  of  his  day.  Mr. 
Bouldin  was  personally  very  popular  in  the 
county  of  Charlotte,  and  some  years  before 
his  removal  to  Richmond  was  the  candi- 
date of  the  Whig  party  for  a  seat  in  the  Legis- 
lature ;  and  although  the  county  had  been 
largely  Democratic,  and  his  opponent,  Wil- 
liam M.  Watkins,  was  a  man  of  great  ability 
and  influence,  young  Bouldin  came  within  a 
few  votes  of  election.  His  canvass  was  said 
to  have  been  very  brilliant,  and  the  older 
citizens  of  the  county  delight  to  talk  about  it 
to  this  day. 

Upon  bis  removal  to  Richmond  be  at 
once  took  his  position  in  the  front  rank  of 
his  profession  in  that  city;  and  Grattan  s 
Reports  of  the  Decisions  of  the  Virginia  Court 
of  Appeals  record  many  cases  which  attest 
the  ability  and  learning  of  bis  arguments. 
In  1853  he  was  tempted  to  return  to  his 
native  county  by  the  sale  of  the  fine  planta- 
tion upon  Staunton  River  on  which  John 
Randolph  of  Roandco  had  formm'ly  resided. 
This  he  bought,  and  added  to  Randolph's 
original  building  a  handsome  residence.  The 
return  of  Mr.  Bouldin  was  welcomed  by 
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his  county-men  with  a  warmth  which  might  he  won  many  a  verdict  upon  his  reputation 

be  envied  by  any  one.  .  for  honesty  in  his  profession.    He  was  of  the 

He  came  back  with  a  greatly  increased  most  genial  temperament,  and  one  of  the 

reputation;  but  while  others  might  admire  him  most  charming  of  companions,  full  of  animal 

for  his  talents  and  high  character,  they  felt  a  spirits,  and  entertaining  and  instructive  in 


just  pride  in  him  as  one  who  had  shed  an 
additional  lustre  on  the  old  county,  and  was 
in  every  way  worthy  to  occupy  the  residence 
of  the  distinguished  Randolph.  Settling 
upon  his  magnififcent 
estate,  he  devoted  a 
good  deal  of  his  time 
to  its  cultivation,  but 
continued  to  practise 
his  profession  in  the  , 
county  of  Charlotte 
and     the  adjoining 
countiesof  Halifaxand 
Mecklenburg.  His 
services  were  eagerly 
sought  by  clients,  and 
attorneys  made  haste 
to  employ  him  in  cases 
of  importance.  His 
country  life  and  strong 
constitution,  however, 
enabled  him  to  fulfil 
the  duties  of  his  dual 
occupation  of  planter 
and  lawyer.   As  a  law- 
yer Mr,  Rouldin  was 
a  model.     He    was  • 
learned,  painstaking, 
and  equally  at  home  in 
chancery  or  nisi-prius 

practice.  He  was  always  able  in  his  argu- 
ments, and  often  very  eloquent  in  his  ad- 
dresses to  the  jury.  So  conspicuously  fair 
was  he  as  a  practitioner  that  it  could  be  said 
of  him  that  he  might  be  trusted  to  draw  a 
bill  of  exceptions,  and  he  would  set  forth  the 
evidence  so  fairly  that  the  opposing  counsel 
would  find  no  occasion  to  correct  it.  His 
integrity  and  high  bearing  in  his  profession 
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all  that  he  said.  When  the  political  storm 
of  i86i  burst  upon  Virginia,  she  instinctively 
looked  around  for  her  ablest  and  most  trust- 
worthy citizens  as  her  leaders.  The  county  of 

Charlotte,  with  won- 
•    dcrful  unanimity,  se- 
lected Wood  Bouldin 
as  its  member  of  the 
convention  which  was 
called    to  determine 
the  course  which  the 
State  would  take  after 
the  secession  of  South 
Carolina.  Mr.  I3ouldin 
had   always   been  a 
member  of  the  U  hig 
party,  and  had  never 
given  in  to  the  views  of 
Mr.  Calhoun  and  his 
followers.    In  his  ad- 
dress to  the  people  of 
Charlotte,  previous  to 
the  election, he  insisted 
that  Virginia  should 
never  leave  the  Union 
until  she  had  tried  in 
every  way  to  settle 
the  difference  between 
the  different  sections. 
As  a  member  of  the 
convention  he  refused  to  vote  for  the  ordi- 
nance of  secession  until  President  Lincoln 
had  called  upon  Virginia  to  furnish  troops 
for  the  invasion  of  her  sister  Southern  States. 
Then  it  was,  with  the  great  majority  of  the 
convention,  that  he  determined  that  Virginia 
should  cast  her  lot  with  the  Southern  Con- 
federacy. 

The  people  of  Charlotte  sent  Mr.  Bouldm 


came  to  be  elements  of  great  strength  in  his  to  the  Legislature  during  the  war,  and  he 
influence  over  courts  and  juries.  It  was  hard,  was  one  of  the  trusted  leaders  of  that 
for  the  latter  especially,  to  believe  that  Mr.  body.  .After  the  surrender  oi  General  Lee  at 
lk)uldin  would  advocate  the  wrong  side,  and  '  .Appomattox,  Mr.  Bouldin  did  not  spend  his 
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time  in  vain  regrets,  but  acted  the  part  of  a 
true  patriot  in  aiding  his  State  to  recover 
from  the  destructive  results  of  the  war. 

In  the  year  1869 he  removed  again  to  Rich- 
mond, in  order  that  he  might  devote  himself 
more  thoroughly  to  the  practice  of  his  profes- 
sion. Here  he  was  connected  with  the  Hon. 
Hunter  H.  Marshall,  who  had  been  the  dis- 
tinguished judge  of  the  Charlotte  Circuit, 
and  who  had  been 
long  one  of  the  lead- 
ers of  the  Richmond 
Har. 

It  was  during  this 
second  residence  in 
the  city  of  Richmond 
that  what  is  known  as 
the  Capitol  Disaster 
occurred.  The  room 
in  which  the  Court  of 
Appeals  sat  was  lo- 
cated on  an  upper  floor 
of  the  Capitol.  On  the 
19th  day  of  April, 
1870,  a  large  crowd  as- 
sembled in  the  court- 
room to  hear  the  opin- 
ion of  the  court  in 
the  contested  election 
case  of  the  mayoralty 
of  the  city,  which  had 
stirred  the  community 
to  its  depths;  it  being 
really  a  contest  be- 
tween the  negroes  and 

carpet-baggers  on  the  one  side,  and  the 
substantial  citizens  of  Richmond  on  the 
other.'  Just  as  the  judges  were  filing  in 
to  take  their  seats,  the  floor  of  the  court- 
room gave  way.  and  precipitated  the  vast 
crowd  to  the  floor  below.  Many  of  the 
assemblage  were  instantly  killed,  and  many 
others  seriously  injured.  Mr.  Houldin  was 
in  the  court-room  at  the  time,  and  went  down 
with  the  rest.  Although  he  was  extricated, 
and  suffered,  as  he  thought,  no  serious  per- 
sonal injury,  he  soon  discovered  that  his 

'  At  piirtt  Ellyson  tt  als.  20  Gratt.  10 
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system  had  been  severely  shocked.  After  a 
few  weeks'  rest  in  the  country,  he  seemed  to 
be  entirely  himself  again,  but  it  is  doubtful 
whether  he  ever  fully  recovered  from  the 
shock. 

In  the  year  1872  Mr.  Bouldin  was  elected 
by  the  Legislature  to  a  seat  upon  the  Vir- 
ginia Court  of  Appeals,  to  succeed  the 
Hon.  William  T.  Joynes,  one  of  the  most 

learhed  members  that 
ever  graced  the  Vir- 
ginia bench.  Mr. 
Bouldin  accepted  the 
position  with  some 
reluctance,  as  it  re- 
quired a  considerable 
pecuniary  sacrifice, 
which  he  hesitated  to 
make,  in  view  of  the 
large  family  which 
needed  his  support 

The  first  opinion 
that  he  delivered  was 
in  the  case  of  Carr 
V.  Carr,  reported  in 
XXII.  Grattan.  and  it 
at  once  won  for  him  a 
high  position  as  a  ju- 
rist. The  case  was 
that  of  aspirited  young 
wife  who,  having  mar- 
ried a  man  of  a  |>enu- 
rious,  selfish,  and  ill- 
tempered  disposition, 
had  left  him,  carrying 
away  her  young  babe.  The  husband  sued 
for  a  divorce,  on  the  ground  of  abandonment 
and  desertion.  The  court  below  granted  the 
prayer  of  the  bill  without  allowing  the  wife 
alimony,  and  required  the  mother  to  give  up 
her  child.  The  able  opinion  delivered  by 
Judge  Houldin  is  a  remarkable  commingling 
of  the  firmness  of  the  judge  with  the  tender- 
ness of  the  loving  husband  and  father,  and 
reflects  a  striking  picture  of  the  two  great 
characteristics  of  the  man,  —  firmness  in  the 
discharge  of  duty  and  gentleness  and  sympa- 
thy in  his  relations  of  life. 
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The  early  promises  thus  given  were  niDre 
than  realized  in  the  subsequent  opinions 
delivered  by  Judge  Bouidin.  During  his 
services  upon  the  bench  the  court  was  called 
upon  to  deal  with  questions  of  the  greatest 
importance,  arising  from  the  complications 
produced  by  the  previous  existence  and  final 
overthrow  of  the  Southern  Confederacy. 
In  passing  upon  these  questions,  some  of 
which  were  of  first  impressions,  Judge 
Bouidin  exhibited  a  learning  and  grasp  of 


intellect  which  placed  him  in  the  front  rank 
of  the  great  jurists  who  had  adorned  the 
Virginia  Bench.  His  career  upon  the  bench, 
however,  was  destined  to  be  short  In  the 
year  1876  his  health  gave  way,  and  he  was 
forced  to  retire  to  his  farm,  where  he  shortly 
afterwards  died. 

Virginia  has  been  fortunate  in  her  long  list 
of  able  and  upright  judges;  but  no  name  upon 
that  list  represents  more  faithfully  what  a 
judge  should  be  than  that  of  Wood  Bouidin. 
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TH£  CASE  OF  TU£  PEOPLE  VS.  THE  RING. 


By  Albebt  Clav 

TV  these  ronrludinf^  years  of  the  nineteenth 
^  century  the  spirit  of  invest ij:jat ion  is 
abroad  in  the  l.nid.  The  search-hght  oi  \ 
truth  is  being  turned  on  all  departments  of 
life.  Many  objects  hitherto  imperfectly 
known  are  nnw  paraded  before  the  eves 
of  men  to  receive  merited  approbation  or 
disapprubatiun. 

Social  and  adminfetrative  problems,  for- 
merly left  to  manage  themselves,  are  no 
ion-^er  nej^lectcd.  The  purity  of  tlie  State 
is  receiving;  special  attention.  Indeed,  this 
subject  IS  recognized  as  a  question  of  such 
tremendous  importance  that  everything  must 
be  considered  subordinate  when  this  desid- 
eratum i'^  in  «Ian<;or.  In  this  way  it  has 
come  to  pass  that  public  opinion  is  largely 
focusing  itself  upon  the  numerous  abuses 
and  the  almost  unprecedented  amount  of  cor> 
ruption  that  have  been  introduced  into  our 
politics,  —  federal,  State,  and  municipal. 
Every  reflecting  person  is  eat;erly  inquiring, 
"  Where  does  the  trouble  complained  of 
reside  ?  Is  it  inherent  in  our  governmental 
tigime,  or  is  it  a  consequence  of  the  per- 
version of  that  system?" 

It  appears  to  the  writer  that  although  the 
beast  to  be  slain  is  hydra-headed,  and  that 
a  giant  greater  than  Hercules  would  be 
required  to  decapitate  him  successfully,  jret 
one  of  the  main  tiiiTiculties  will  1)c  discovered 
in  the  arrangements  resorted  to  when  nom- 
inations for  public  offices  are  to  be  made.  ■ 
Notwithstanding  the  fact  that  the  vital  im-  I 
portance  of  carefully  guarding  these  is  so  - 
evident,  yet  this  work  is  usually  performed  i 
by  a  coterie  of  choice  spirits,  and  these 
generally  belong  to  a  fraternity  that  few  | 
right-thinking  men  would  select  as  being 
capable  of  deciding  upon  the  personnel  of  i 
our  governmental  officers.    If   the  people 
only  exhibited  as  much  interest  in  the  nom- 
inations, in  the  selection  of  gooci  men  for  i 
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all  positions  at  the  disjwsal  of  the  govern- 
ment, as  they  do  in  elections,  at  least  one 
weighty  factor  in  this  great  problem  of  evil 
would  be  eliminated. 

But  the  majority  of  persons  appear  to  have 
reached  the  conclusion  that  it  is  scarcelv 
worth  while  to  trouble  themselves  at  all 
about  primaries.  From  this  lamentable  in- 
difference has  resulted  that  nominations 
have  fallen  mainly  to  the  control  of  profes- 
sional politicians.  They  are  cut  and  dried 
by  them,  and  by  them  alone.  Outsiders 
have  little,  if  any,  voice  in  the  matter.  Un- 
fortunately, this  has  come  to  be  an  exact 
statement  of  the  case  in  only  too  many 
localities.  At  present  there  is  absolu'clr 
no  choice  of  cfindidates.  So  far  is  this 
autocracy  carried  that  the  politician  now 
comes  to  the  voter,  intelligent  or  otherwise, 
and  substantially  declares,  "  This  is  our  can- 
didate. Now  vnu  know  that  in  this  free 
country  of  ours  every  adult  male  citizen  has 
the  inestimable  privilege  of  the  franchise. 
But»  sir,  although  you  had  no  part  in  the 
selection  of  Mr.  Wirepuller,  yet  he  is  our 
man.  and  you  must  cast  your  ballot  for  him, 
otherwise  your  vote  will  be  thrown  away,  for 
he  will  be  elected." 

Strange  to  say,  these  predictions  are  aU 
ways  verified.  In  many  cases,  however,  this 
mystery  is  more  superficial  than  real.  A 
little  probin<;  makes  all  plain.  The  various 
methods  of  repeating  all  sorts  of  irregularity 
in  the  registration  afiford  ample  explanation. 
Sometimes,  also,  the  victories  are  mainly 
achieved  by  mean5  of  the  &ct  that,  being 
dead,  the  voter  yet  speaketh. 

Hut  for  ail  this  trickery  the  writer  affirms 
with  no  hesitation  that  the  voter  is  more 
responsible  than  the  professional  politician. 
It  certainly  would  be  an  unwarrantable  ex- 
hibition of  pessimism  to  allege  that  the  c<ir- 
rupt  in  any  community  have  the  majoriiy. 


Digitized  by  Google 


The  Case  of  the  People  vs.  the  Ring, 


I;  then  the  good  people  arc  reallv  more 
numerous,  and  in  spite  ol"  this  fact  paipcr 
persons  are  not  sdected  for  official  positions, 
it  can  only  be  that  the  voters  themselves 
have  been  derelict  in  their  public  duty. 

While  this  remains  true,  no  great  im- 
provement can  be  reasonably  expected.  Of 
eourse,  most  communities  possess  laws  to 
punish  bribery  and  the  selling  of  votes  ;  but 
owing  to  the  criminal  neglect  of  the  better 
elements  in  our  bodies  politic,  these  enact- 
ments serve  no  other  purpose  than  orna- 
nienting;  the  statute-book.  It  is  true  they 
look  remarkably  well  on  paper,  and  sound 
extremely  orthodox  when  read  ;  but  beyond 
this  they  possess  little,  if  any,  efficiency. 
They  may  deceive  some  credulous  citizen  of 
''Atlantis; "  but  every  American  scbool-boy 
is  aware  that  their  injunctions  are  violated 
every  day,  and  that  with  perfect  impunity. 
If  s']ch  be  not  the  fact,  what  does  it  mean 
when  people  so  impudently  talk  of  working 
a  bill  through  the  legislature,  or  an  ordinance 
through  the  city  council  ? 

Amid  the  multiplicity  of  instances,  it  is 
really  embarrassing  to  make  selections  for 
lUuitration.  A  few  within  my  own  know- 
ledge will,  however,  doubtless  suffice.  A 
friend  of  the  writer  recently  sat  in  a  State 
Legislature.  A  bill  was  introduced  by  this 
gentleman  to  accomplish  a  reform  in  the 
management  of  a  certain  street  railway. 
The  convenience  of  his  constituents,  as  well 
as  the  public  welfare  in  general,  demanded 
the  passa-^e  of  this  measure ;  but  when 
subsequently  interrogated  as  to  the  possi- 
bilities of  its  success,  he  sadly  responded  that 
the  hill  was  sleeping  the  sleep  that  knows  no 
awakening.  The  reason  soon  became  appar- 
ent. The  case  of  corporation  gold  versus 
public  interest  had  been  adjudicated  by 
these  conscript  fathers  in  favor  of  the  plain- 
tiff. The  sons  of  darkness  had  been  more 
expert  in  discerning  the  weakness  of  corrupt 
humanity  than  bad  the  sons  of  light. 

Another  gentleman  passed  throusjh  a 
somewhat  similar  experience.  The  commu- 
nity in  which  he  resided  stood  greatly  in 


nccil  of  some  municipal  imy>nj\enieiit.  Be- 
ing a  man  of  induence,  he  was  delegated  to 

i  present  this  matter  to  the  city  council.  He 
performed  the  duty  thus  imposed  upon  him 

]  in  a  manner  that  commanded  admiration. 

'  As  he  was  leaving  the  hall,  however,  a  lob- 
byist casually  remarked  that  his  efforts  would 
be  utterly  futile,  intimating  that  he  had  not 
f;one  about  the  matter  in  the  right  way.  In 

I  the  innocency  of  his  heart,  the  i^entlem  in  in 

'  question  intpiired  as  to  this  approved  nn  tho  ! 
of  procedure.  Immediately  came  the  in- 
elegant response,  "Why,  fee  the  boys,  of 
course  ! "  —  presumably  referring  thereby  to 
the  aldermen.    Naturally,  the  conduct  tins 

•  recommended  was  indignantly  reptuli  ited. 
But  as  a  consequence,  it  is  almost  needless 
to 'state  that  a  motion  to  recommit  proved 
the  death-knell  of  the  measure  which  the 
health  of  persons  living  in  that  section  of 
the  city  so  imperatively  demanded. 

On  another  occasion  a  certain  well-known 
local  politician  had  it  in  his  power  to  break  a 
tie  in  a  matter  involving  very  considerable 
pecuniary  interests.  The  inducements  of- 
fered on  either  side  were  very  great.  At 
last  a  direct  otfcr  was  unblushingly  made 
that  if  this  gentleman  would  absent  himself, 
would  discover  some  urgent  out-of-town  busi- 
ness upon  the  particular  day  on  which  the 
votin;:^  was  to  be  done,  he  would  receive  the 

I  sum  ot  six  hundred  dollars,  for  which  no 
receipt  would  be  required. 

Now,  owing  to  the  marvelbua  richness  of 
our  vocabulary,  it  is  of  course  perfectly  pos- 
sible to  describe  such  intrigues  by  many 
pleasing  euphemisms.  But  divested  of  all 
such  verbiage,  if  the  conduet  herein  alluded 
to  is  anything  less  than  downright  out-and> 
out  positive  bribery,  then  th(f  English  lan> 

I  guage  is  devoid  of  any  meaning  whatever. 

I  Another  link,  however,  in  this  chain  of 
evidence  still  remains  to  be  considered.  If 
this  particular  species  of  corruption  does  nol 
exist,  then  why  is  it  and  how  is  it  that  some 
candidates  will  gladly  spend  much  more 
than  their  entire  salaries  to  be  elected?^  I 

;  know  personally  the  mayor  of  a  certain  town. 
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a  inan  by  no  means  alliuent,  who  contrib- 
uted three  timet  the  amount  he  received  for 
campaign  purposes.  How  was  his  expen- 
sive family  supported  during  this  period  ? 
Will  some  exegete  in  things  political  kindly 
explain  away  this  difficulty  ?  Are  these  gctv  i 
tiemen  to  be  regarded  as  philanthropists, 
wh(»e  chief  aim  in  life  is  to  benefit  their  fd* 
low-men?  Are  they  so  consume  I  with  the 
intense  desire  of  serving  the  public  as  to  be 
entirely  oblivious  to  their  own  interests  ? 
Certainly,  if  experience  count  for  anything, 
no  sane  person  will  be  guilty  of  the  unpar> 
donable  folly  involved  in  the  retention  of 
such  an  opinion. 

On  account  of  these  abuses  protests  daily 
ascend  to  heaven  against  ring  rule,  and  all 
the  other  hateful  paraphernalia  of  this  de- 
spotic oligarchy.  That  ample  occasion  ex- 
ists for  the  severest  denunciations,  admits  of 
no  question  ;  but  the  main  fault  is  not  with 
the  ring,  despicable  as  that  may  be.  The  re- 
sponsibility, and  on  this  point  I  desire  to  be 
especially  emphatic,  is  with  the  soi-disant 
fountain  of  power,  —  the  dear  people  them- 
selves. As  long  as  men  are  allowed  to  be 
selected  for  office  whose  very  names  outrage 
the  sentiment  of  all  well-disposed  individuals, 
just  so  long  as  the  citizens  of  any  commu- 
nity quietly  acquiesce  in  the  nomination  of 
persons  for  responsible  positiuns  who  are 
notoriously  unsuitable  for  discharging  any 
trust,  public  or  private,  they  and  they  alone 
are  tci  blame  for  the  consequences,  no  mat- 
ter what  these  may  be.  I  put  the  matter  in 
this  unvarnished  way,  because  on  this  point 
it  appears  absolutely  necessary  that  all 
persons  should  have  well-defined  opinions. 

We  may  rest  assured  that  politicians, 
whether  good'or  bad,  simply  reflect  popular 
sentiment.  1  know  it  is  fashionable  in  these 
latter  days  to  aver  that  the  incumbents 
themselves  are  scarcely  to  be  censured.  It 
is  frequently  said  by  namb\  paniby  moral- 
ists, with  a  tremendoii<;  flourisli  of  trumpets, 
that  it  is  a  diflficull  thini;  to  be  an  honest 
politician,  and  a  wliule  lut  more  ol  this  rant 
as  meaningless  as  it  is  senseless.   If  this 


really  be  true,  then  why  is  it  so?  Politics 
do  not  make  men  ;  men  make  politics. 
From  the  present  showing,  however,  a 

person  is  almost  inclined  to  subscribe  to  the 
proposition  as  above  stated.  No  matter 
what  the  cause  may  be,  an  individual  would 
be  perfectly  justified  in  believing  that  many 
American  officials  are  lineal  descendants  of 
those  inhabitants  of  Jericho  who  made  it 
so  lively  for  the  unfortunate  wayfarer  who 
travelled  the  road  from  Jerusalem 

What  is  needed  is  that  every  functionary 
shall  be  held  by  public  opinion  to  the  same 
degree  of  accountability,  to  the  same  ster- 
ling integrity  that  is  expected  and  demanded 
from  the  employee  in  any  respectable  mer- 
cantile establishment.  Let  us  have  dune 
forever  with  the  abominable  and  destructive 
notion  that  regards  official  station  as  a 
legalised  opporu;iiitv  '^f  jniblic  plunder. 
Let  us  turn  to  tlie  other  side,  and  regard 
public  office  as  a  public  trust.  When  that 
day  dawns,  if  it  should  ever  come,  our  ears 
will  not  be  saluted  with  stories  of  corruption  \ 
then  ue  will  hear  no  more  of  defalcations 
of  one  sort  or  another. 

If  it  once  be  conceded  that  present 
methods  are  not  compatible  with  probity 
and  integri  \ ,  Lhen  let  us  revise  our  consti* 
tutions  and  institutions  if  need  be;  but  at 
all  events,  let  us  do  something,  do  anythin;^, 
rather  than  allow  our  baric  tu  dash  on  tlie 
reef  towards  which  it  is  drifting;  and  the 
quicker  we  set  to  work  the  better. 

But  right  at  this  staj^c  of  our  investigation, 
the  objection  will  be  interposed  :  "  Well, 
allowing  that  all  yuu  state  is  true,  how  sliall 
a  purer  administration  be  introduced  P  Have 
we  any  redress?  How  are  we  to  remedy 
this  condition  of  afiairs  you  describe  as  so 

lamentable  ?  " 

In  answer  to  tliesc  questions,  I  should  re- 
ply. Certainly  not  by  lying  supinely  on  our 
backs,  and  trusting  to  Providence  that  the 
day  will  speedily  dawn  when  purity  will 
reign  supreme  in  politics.  The  petition  of 
those  who  beseech  Jupiter  to  come  down 
from  the  skies  and  make  all  men  pure  and 
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g^ocd,  is  a  prayer  hitherto  unanswered.  If 
this  be  our  line  of  activity.  let  it  be  said  once 

for  ut  :liat  such  ri  time  will  never  come.  No 
m:ifer  what  may  be  true  elsewhere,  we  are 
certainly  not  justiticd  in  expecting  faith- 
cumin  this  field.  The  application  of  the 
laisses-fairt  principle  to  politics  does  noth- 
ing to  eradicate  the  evils  at^'aiiii^t  which  all 
essavists  inveiL^h.  Some  thini;s  may  im- 
prove by  letting  them  absolutely  alune  ;  but 
if  the  writer  reads  history  aright,  govern- 
ment has  never  exhibited  any  such  (leasing 
tendency.  On  the  contrary,  reformers  tell 
us  that  somethinfj  must  be  done,  and  that 
speedily,  if  democratic  government  is  to  be 
preserved.  Surely  no  observant  person, 
conversant  with  the  subject,  will  either  deny 
or  challenge  the  Statement. 

But  when  wc  come  to  speak  of  remedies, 
they  are  so  multifarious  as  to  be  confusing. 
There  is  one,  however.  I  would  strongly 
advocate  for  municipal  politics.  It  is  some- 
what similar  to  that  adopted  in  several 
foreign  countries.  In  I*]nj:jland.  for  instance, 
slips  of  paper  are  left  at  the  various  houses 
in  a  wai^d,  and  the  voter,  when  he  has  the 
necessary  leisure,  writes  down  the  name  of 
a  person  he  prefers  as  a  candidate,  and 
drops  the  paper  thus  marked  into  a  letter- 
box, or  other  convenient  receptacle.  These 
pieces  are  then  collected,  counted ;  and  the 
person  whose  name  occurs  most  frequently 
is  the  nominee  for  the  office  in  question. 
The  incontestable  advantage  of  thiis  method 
is  that  it  emancipates  nominations  Irom  the 
cast-iron  fetters  superimposed  upon  them  by 
ring  rule. 

Of  course,  however,  this  suggestion  will 
participate  in  the  fate  of  all  other  attempts 
at  improvement.  No  doubt  it  too  will  be 
stigmatized  as  Utopian,  and  other  adjectives 
in  the  same  uncomplimentary  category  will 
be  applied  to  it.  But  whether  this  particu- 
lar device  be  pra'^ticable  or  not  on  this  side 
of  the  Atlantic,  is  comparatively  of  minor 


significance.  The  only  point  to  be  em- 
phasized in  this  connection  is  the  vital 
nnportance  of  nominations,  —  of  selecting 
competent,  qualified  men  to  fill  offices  of 
public  trust,  be  they  high  or  low.  Under 
our  present  methods  the  very  men  whose 
influence  is  recognized  as  prejudicial  to  good 
government  declare  who  shall  rule.  Now, 
it  is  a  weil-establishcd  principle  that  like 
begets  like.  Never  yet  has  the  fountain 
risen  higher  than  its  source.  Light  has  no 
fellowship  with  darkness.  And  if  our  offi- 
cials prove  recreant  to  their  trusts,  what 
more  can  be  expected  ?  They  faithftilly 
serve  their  masters  m  the  ways  marked  out 
by  these  masters.  What  is  imperativdy 
demanded  is  that  some  method  should  be 
contrived  to  take  nominations  from  the 
rings  composed  of  professional  politicians, 
men  bent  on  their  own  selfish  purposes, 
and  vest  them  where  they  properly  belong,  in 
the  people.  To  this  end  all  loyal  citizens 
should  shake  off  the  strange  apathy  that 
seems  to  chain  them.  They  should  rise  m 
their  conscious  majesty,  and  declare,  "  We 
will  not  have  such  men  to  rule  over  us." 
When  this  determination  is  reached,  then 
will  come  purity  in  politics.    Never  before. 

Hy  substantial!)  adopting  the  suggestions 
contained  m  these  pages,  it  seems  to  the 
writer  that  sentinels  of  such  a  character 
would  be  placed  at  the  portals  of  office  that 
in  the  future  only  the  clean  would  be  per> 
mitted  to  enter  therein.  In  politics,  as  in 
everything  else,  the  maxim  holds  true  that 
eternal  vigilance  is  the  price  of  liberty. 
And  if  our  freedom  is  to  be  preserved,  if 
our  country  is  to  continue  its  prosperous 
career,  then  these  matters  which  lie  at  the 
very  foundation  of  all  good  government 
must  be  guarded  with  the  most  assiduous 
care ;  for  to  the  reflecting  mind  it  surely  will 
not  be  deemed  a  mere  figure  of  speech  when 
the  statement  is  made  that  herein  truly  lies 
the  issue  of  politics. 
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TF  I  had  not  heard  the  foilmvinor  story  told 
in  open  court  by  a  Hebrew  lawyer  of 
eminence,  I  should  not  repeat  it  here; 
•for  I  have  too  many  friends  of  that  persiia> 
sion  whom  I  esteem  too  highly  to  be 
willing  to  cast  any  imputatinns  upon  their 
race.  I  have  an  impression  that  the  Hebrews 
of  the  belter  class  are  not  sensitive,  and 
look  upon  some  habits  of  their  lower  orders 
with  a  contempt  which  does  not  differ  much 
from  our  own  scorn  for  the  jockeying,  cheat- 
ing, mean  practices  of  some  of  our  own 
Anglo-Saxon  origin.  It  is  too  good  a  story 
to  be  lost  through  an  unfounded  fear  that 
it  may  be  taken  as  evidence  of  race  preju- 
dice in  the  writer. 

John  S.  Wise,  the  genial  Virginian  whose 
natural  electricity  has  made  him  the  New 
York  counsel  of  our  leading  Electrical  Cor- 
poration, was  counsel  in  an  action  between 
two  Hebrews,  in  which  the  parties  were 
intensely  interested.  After  a  loni;;  consul- 
tation had  been  closed,  his  client  as  he 
supposed  departed.  But  be  soon  returned, 
and  opening  the  door  wide  enough  to  get 
his  head  inside,  interrogated  his  counsel 
thus,  — 

*•  Meester  Vise !   How  vil  dey  schvarc 
dot  Isaac  vo)  he  is  a  veetness } " 
"  Swear  him  ?  '*  replied  the  counsel.   *'  In 

the  usual  way,  I  suppose,  upon  the  Bible." 

"  I>at 's  no  j^ond,  Mec^ter  Vise.  Ef  you 
schvare  dot  I.saac  on  de  Bible,  he  vil  lie 
awful.  You  might  just  so  veil  schvare  him 
on  a  pack  of  cards." 

"  But  how  can  we  bind  his  conscience  ? 
Must  we  make  him  pull  off  the  hcnd  of  a 
cock  like  the  Chinese,  or  swear  him  on  a 
toad-fish  like  the  New-Zealander  ?  " 

"  No,  no  1  You  must  sch\'are  him  on  the 
Talmud.    Dot  vill  make  Isaac  tell  de  troot." 

"  AH  right,  we  will  swear  him  on  the  Tal- 


mild,  then."  said  the  counsel  ;  and  again  the 
client  departed.  But  not  for  long  Again 
his  face  appeared  through  the  dour,  this 
time  with  an  anxious  expression. 

"  What  now,  Jacob  ? "  asked  hts  lawyer. 

"  Meester  V^ise  !  Of  ve  make  dot  Isaac 
schvare  on  de  Talmud,  vill  he  make  me 
schvare  on  de  Talmud  too?" 

''I  think  he  would,"  replied  his  counsel. 
"  What  is  sauce  for  the  goose,  you  know. 
If  I  make  him  swear  on  the  sacred  book,  I 
do  not  think  I  could  object  to  your  being 
sworn  on  the  same  book  ;  do  you  ? " 

"  Dot  ish  bad !  Dot  ish  very  bad !  "  said 
Jacob ;  and  he  went  away  sorrowful 

A  third  time  he  returned,  and  again  he 
was  asked  what  he  wanted. 

"  Meester  Vise  !  "  said  Jacob,  with  delib- 
eration, "I  tink  ve  vill  schvare  dot  Isaac  on 
de  Bible!'* 

H.  was  one  of  the  kindest-bearted  old 
fellows  at  our  bar.  He  couU  repeat  Para- 
dise Lost,  or  a  play  of  Shakspeare  from 
memory ;  but  be  had  no  head  for  business. 
He  had  a  neighbor,  a  sheriff,  with  whom  he 
was  in  constant  litigation,  who  never  hnd 
a  process  that  he  did  not  use  it  to  annoy  him. 
Once  he  atuched  a  herd  of  cow$,  and 
actually  starved  them,  so  that  some  of  them 
died  and  others  sold  for  less  than  half  their 
value. 

B.  sued  G.  lor  negligence.  When  the 
trial  came  on,  he  wanted  me  to  assist  him. 
I  did  so,  for  I  thought  he  was  oppressed, 
though  1  never  expected  to  see  the  color  of 
his  money.  There  was  really  no  defence  to 
the  action  ;  but  as  B.  testified  to  the  condition 
of  the  cows,  G.  determined  to  impeach  him. 

It  was  a  mean  thing  to  do.  He  was  an 
old  man  of  seventy  years.  True,  he  would 
promise  anything  and  never  keep  his  promise, 
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—  he  was  loose  in  his  business  liabits, — 
but  he  was  as  iruthful  as  the  average  of  his 
brethren.  But  four  of  them,  who  had  all 
had  controversies  with  him,  testified  that  he 
did  not  stand  upon  a  par  with  his  neighbors 
as  to  tnith  and  veracity.  That  was  our  Ver- 
mont form  of  impeaching  a  witness. 

T  induced  him  to  make  the  closing  argument 
1  told  him  that  the  bar  were  on  his  side,  and 
that  he  could  make  the  four  lawyers  wi>l. 
somebndy  hnd  kicked  them  ou?  of  court 
beiore  liicy  impeached  him.  He  asseiued. 
Before  a  good  jury,  in  the  crowded  coOrt- 
bonse,  he  began.  His  descriptio..  of  the 
cow  —  her  usefulness,  her  helplessness,  the 
stony-hearf ed  cruelty  of  the  brute  who 
would  starve  iier  —  was  graphic.  But  when 
he  came  to  the  in) peaching  witnesses,  be 
trod  the  mountain  heights  of  humorous 
eloquence.  "  This  wretch,"  he  said,  "  starved 
riy  her<!  of  cows,  'i  hat  is  scarcely  denied  ; 
an  i  the  defence  is  that  four  men,  whom  some 
people  call  lawyers,  say  that  I  don't  always 
teU  the  truth. 

"Now  I  have  no  ill  will  ni:,'ainst  these 
four.  They  don't  like  me.  -  -  they  <!on't  like 
aiiybody.and  anybody  don't  like  them.  They 
are  not  to  blame;  it's  their  nature.  They 
can't  get  rid  of  their  bad  smell ;  they  would 
if  they  could.  Why,  I  suppose  any  little 
black  ami  white  animal  would  smell  sweeter 
if  he  could.  Look  at  the  poor  creetursi 
There  is  M.  In  some  things  he  is  great.  He 
can  lie  in  more  languages  than  any  man  at 
this  bar.  He  can  lie  in  Greek  and  Hebrew, 
in  Chinese  and  Choctaw,  and  in  all  kinds  of 
Dutch,  and  his  lie  is  always  made  from  hard- 
wood ashes.  Had  be  ever  a  friend  that  he 
did  not  bankrupt  ?  Is  there  a  hian  in  court 
ihat  likes  him  ?  If  there  is,  let  him  hold  up 
!i:s  hand.  Not  a  hand  is  raised.  When  I 
gel  iK)  low  that  no  man  will  raise  a  hand  for 
me,  maybe  I  will  go  to  impeaching  my 
brothers  of  the  bar.  I  will  lie  right  down 
in  sackcloth,  as  old  Ahab  did  when  Elijah 
<:aughi  him  trying  to  steal  Kaboth's  grape- 
vines. 

"  Then  there  is  R.   He  has  been  slandered 


in  this  community.  i*-verybody  savs  that 
he  has  no  heart,  —  that  he  is  a  kickci,  like 
Ishmael  I  know  he  /tas  a  heart ;  it 's  just 
about  the  size  of  a  beech-nut,  and  just  as 
sharp-v'ornered  ! 

"  M.  is  only  three  feet  and  four  inches  liigli, 
and  by  common  consent  the  meanest  man 
in  this  community.  What  a  mercy  he 
did  n't  grow  bigger!  When  M.  was  born, 
his  father  said  he  wasn't  worth  raising; 
but  his  mother  said  he  could  be  r.ii^ed  on 
skim  milk  Irom  a  bottle,  and  would  make 
an  errand'boy.  Somebody  tried  to  change 
the  order  of  Providence  and  make  a  lawyer 
of  hitn.  He  -polled  an  errand-boy  and 
did  n't  make  a  lawyer. 

"  The  last  and  least  <jI  the  four  impeachers 
IS  A.  Now,  I  am  not  so  hard-hearted  as  to 
say  a  word  against  A.  I  pity  him.  He 's 
a  poor  debilitated  old  man,  in  his  second 
childhood,  and  trhc-n.^  finx  bent  rver  sine- 
he  zuas  a  smaii  boy  '  On  the  other  side  is 
B.,  an  old  fellow  full  of  faults;  but  he  never 
wilfully  injured  a  man  or  woman,  impeached 
a  brother  lawyer  or  starved  a  cow.  Here 
is  his  case,  and  here  are  the  m:iiii,ded 
remains  of  the  impeachers.  Gentlemen,  judge 
between  us ! " 

And  they  did.  They  gave  B.  so  large  a 
verdict  that  we  had  hard  work  to  retain  it 
against  the  charije  of  prejudice  in  the  jury. 

1  have  noticeti  recently  several  references 
to  the  old  rule  that  the  jury  were  judges  of 
the  law  in  criminal  cases  and  actions  for 
libel.  He  would  be  a  bold  lawyer  now  who 
should  reque-Jt  the  court  to  charge  a  jury 
in  conformity  with  that  rule.  Yet  1  have 
heard  the  request  made,  heard  it  refused,  and 
have  seen  a  conviction  reversed  in  the  ap- 
pellate court  because  the  court  declined  so 
to  charge.  The  rule  hrt"?  been  abrog.itL-d  by 
judicMl  kgislatioti.  According  to  my  mem- 
ory it  was  first  questioned  by  Chief- Justice 
Shaw  of  Massachusetts  about  the  year  1844. 
I  do  not  remember  a  case  in  New  England 
since,  in  which  the  old  rule  has  been 
applied. 

It  was  the  practical  application  of  this 
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rule  which  made  the  Zenger  case  noted  in 
the  jurisprudence  of  New  York.  A  sketch 
of  that  case  may  be  of  interest. 

In  1734.  Zenger  was  prosecuted  for  a  libel 
upon  the  Governor  and  Council  of  the  Prov- 
ince of  New  York,  and  the  numbers  of  his 
paper  containing  the  articles  were  ordered 
by  the  same  Governor  to  be»  and  were,  burned 
bv  the  han<^man.  Zenger  was  arrested,  but 
admitted  to  bail  to  await  the  action  of  the  i 
grand  Jury,  which  failing  to  indict,  the 
Attorney-General  proceeded  against  him  by 
information.  Zenger's  counsel  filed  a  plea 
which  questioned  the  legal  existence  of  the 
court,  for  which  temerity  the  judges  promptly 
dislKurred  them. 

Andrew  Hamilton  of  Philadelphia  then 
volunteered  to  defend  Zenger.  He  pleaded 
not  guilty,  and  Mr.  Hamilton  offered  to 
prove  the  truth  of  the  libel.  The  court 
rejected  the  evidence ;  and  then  Mr.  Hamil- 
ton, with  great  courtesy  but  very  persistently^ 
claimed  that  it  was  the  right  of  the  jury  to 
determine  whether  thearticle  was  libellous,  — 
in  other  words,  to  determine  the  law.  i  he  | 
court  denied  this  right ;  and  a  very  stormy 
and  undignified  legal  battle  ensued  between 
the  judges  and  the  Attorney-General  on  one  j 
side,  and  Mr.  Hamilton  on  the  other.  Dis-  ' 
regarding  the  threats  of  the  court,  Mr. 
Hamilton  persisted  in  reading  his  authorities 
and  in  making  his  argument,  apparently 
to  the  court,  but  really  to  the  jury.  His 
vital  point  was  that  the  jury  should  not 
find  the  respondent  guilty  unless  they  were 
satisfied  that  the  articles  were  libellous. 
This  claim  was  furiously  combated  by 
the  Attorney-General  and  the  judg^es,  who 
instructed  the  jury  that  the  article.s  were  a 
gross  libel.  But  the  judges  did  not  quite 
venture  to  take  the  case  from  the  jury,  who 
promptly  acquitted  the  respondent.  "  Upon  i 
which,"  says  Zenger  in  his  report  of  the  I 


trial,  "  there  were  three  huzzas  in  the 
hall,  which  was  crowded  with  people,  and 
the  next  day  I  was  discharged  from  my 

imprisonment." 

"  l^idcr  a  grateful  sense  of  the  remarkable 
service  done  to  the  inhabitants  of  the  city 
and  colony,"  the  mayor  and  aldermen,  on 
the  1 6th  of  September,  1735,  voted  that  the 
freedom  of  the  city  in  a  gold  box  should  be 
presented  to  !\Ir.  Hamilton,  and  the  presen- 
tation was  afterward  duly  made. 

The  ill  success  of  this  attempt  to  punish 
a  man  for  publishing  the  truth  about  a 
public  officer,  led  to  the  removal  of  the 
danger  by  statute,  permitting  the  truth  to 
be  given  in  evidence  in  actions  and  prosecu- 
tions for  libel. 

If  all  the  States  were  as  fortunate  in  their 
judiciary  as  Massachusetts,  no  counsel  would 
desire  to  appeal  from  the  decision  of  the  court 
on  a  question  of  law  to  the  jury.  A  murder 
trial  has  recently  taken  place  in  that  State 
which  has  produced  a  profound  impression 
upon  the  bar.  .\  trial  occupyin<:j  almost  a 
fortnight,  presenting  many  close  questions 
of  the  law  of  circumstantial  evidence^  has 
been  tried,  with  scarcely  an  exception 
to  a  decision  of  the  court  upon  questions 
arising^  in  the  prof^ress  of  the  trial.  The 
conduct  of  the  counsel  has  been  marked  by 
great  ability  and  respect  to  the  court  and 
each  other.  The  jury  has  returned  a  verdict 
which  completely  sati.sfies  the  public.  The 
whole  conduct  of  the  trial,  I  think,  has  been 
marked  by  a  spirit  expressed  in  a  remark  of 
one  of  the  judges,  when  informed  that  the 
joryhad  agreed  upon  a  verdict :  "  God  grant 
that  they  have  come  tn  a  just  decision '  " 
To  me  the  trial  of  Lizzie  l^orden  appears 
to  be  a  high  credit  to  the  counsel  and  the 
court,  an  honor  to  Massachusetts,  and  s 
model  for  the  imitation  of  Other  courts  and 
counsel  in  similar  cases. 


. .  ^(Urrei^t  JopiGs, . . 
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BY  IRVING  BROWNE. 


CURRBNT  TOPICS. 

The  Parook  op  the  Anakchists.  —  Thh  event 

has  excited  a  painful  surprise  throiii;lioiit  tlie  rountry, 
and  is  generally  commented  on  unfavorably  by  the 
press.  At  the  time  of  the  decision  of  the  Supreme 
Court  affirming  the  conviction  we  read  the  opinion  of 
Judfce  Magruder  with  a  a  great  deal  of  care,  and  de- 
n'Ted  the  strong  impression  that  the  trial  was  fair  and 
th«  conviction  was  proper.  That  impression  has 
bceo  strengthened  by  the  perusal  of  Judge  Gary's 
recent  article  in  one  ot  the  magazines.  It  may  be 
conceded  that  tlic  evidence  ai,Minst  tliose  wlio  have 
oow  been  pardoned  was  considerably  less  conclusive 
thia  that  against  those  who  were  executed  ;  bat  the 
evidence  th.Tt  thev  ro-.i nselleci  and  |inriii  ipated  in  the 
attack  in  question  was  strong  enough  to  warrant  their 
conviction.  It  was  a  question  of  fact,  and  was  fidrly 
su'miitecl  to  a  jury  who  decided  against  the  accuse  1. 
and  after  all  these  years  that  should  have  been  the 
eodof  it  If  the  Governor's  pardon  had  been  based 
solely  on  the  good  behavior  and  repentance  of  the 
accused,  and  had  been  extended  as  a  pure  act  of 
meicf.  It  might  have  been  criticised  as  vawiaei  but 
coulil  not  have  been  condemned  as  dang;erous  and 
wrong.  But  when  the  Governor  erects  himself  into 
a  court,  and  aasmnet  to  tet  aside  a  judicial  conviction 

on  the  ground  that  the  evidence  left  their  i;uilt  doubt- 
ful, and  worse  than  that,  accuses  the  trial  judge  of 
■afidmeiSf  prejudice,  and  asserts  that  the  jury  was 

packed  and  that  prisoners  did  not  have  a  fair  tri;d. 
be  goes  beyond  the  bounds  of  discretion  and  good 
policy,  makes  a  dangerous  precedoit,  and  in  our 
opinion  exposes  himself  to  just  public  censure  as  a 
demagogue.  The  theory  of  pardon  does  not  war- 
rut  the  executive  in  setting  suide  convictions  on 
Mich  grounds.  It  is  only  in  cases  of  no  question 
of  innocence,  as  where  subsequent  occurrences  re- 
solve doubts  in  fiiVOr  of  the  accused,  or  in  cases 
where  there  was  an  ajiparcnt  utter  l.ick  of  crimina- 
tory evidence,  or  where  the  passion  and  prejudice 
of  court  and  jury  are  perfectly  manifest,  that  a  pardon 
is  justifiable  when  based  on  any  other  ground  than 
sheer  mercy.  Governors  are  not  empowered  to  grant 
aew  trials.  If  they  were,  such  an  act  as  the  present 
vould  be  less  rcpretiensihle  :  for  if  the'^e  men  were  to 
be  tried  over  again  on  the  same  evidence,  after  (lie 


lapse  of  six  years,  the  result  would  again  he  convic- 
tion. We  regard  this  pardon  as  the  sowing  of 
dragons'  teefb.  which  will  produce  Infinite  mischiefs. 


A  CoLtEcnox  OF  Trials.  —  A  catalogue  of  a 
collection  of  law  trials  is  very  su(mestive  reading. 
:  The  late  Edmund  U.  VVynn.  a  lawyer  of  Watertowo. 
I  N.  Y..  made  an  extensive  collection,  which  was  sold 
at  auction  a  few  months  ago,  in  the  city  of  New  York. 
I  We  have  looked  over  the  catalogue  with  great  plea- 
I  sure    It  embraces  1,967  articles,  but  frequently  one 
article  includes  several  pamphlets     The  great  major- 
.  ity  of  these  trials  took  place  in  the  last  two  centuries, 
I  but  some  were  ancient.   Many  of  them  are  of  historic 

rat  interest,  nncient  <it  modern.  —  fur  example,  those 
of  .Arnold,  Andr^,  and  Lee  in  our  Kcvolutionary  period; 
'  the  Boston  Massacre  case,  In  which  John  Adams  in- 
curred the  enmity  of  his  countrymen  In-  his  success- 
ful defence  of  the  prisoners  ;  the  Burr  Trca.son  trial ; 
j  Queen  Caroline's ;  the  Cato  Street  Conspiracy  case; 

King  Charles  First's:  the  Impeachment  case  of  judge 
I  Chase;  that  of  judge  Barnard;  the  trial  of  Admiral 
I  Byng  (London,  1757),  of  whom  Voltaire  (we  believe) 
said  "that  the  F.nglisli  executed  him  to  encourage  the 
I  others ;  "  the  three  trials  of  the  parodist  Hone  for 
I  libel,  in  which  he  defended  himself  successfully ;  the 
case  of  the  Earl  of  .Somerset  for  poisoning  Sir  Thomas 
I  Overbury  in  the  Tower;  a  tract  on  the  murder  of 
'  Sir  Edmnnd-Bury  Godfrey ;  the  trial  of  Ravaillac,  who 
assassinated  Henry  I\'.  of  France  ;  that  of  Thomas 
Paine  for  libel;  of  Theodore  Parker  "for  Misde- 
meanor In  a  speech  In  Faneuil  Hall  against  Kidnap* 
ping'"  — execution  of  the  fugitive  slave  act  probably; 
of  Captain  Porteous  '•  for  Wounding  and  Killing  .sev- 
eral persons  at  a  late  Execution  of  a  Criminal  " 
(Edinburgh.  173ft). celebrated  in  "The  Heart  of  Mid- 
Lothian  :  "  the  Rye  House  Plot ;  the  trial  of  Ur. 
Sacheverell  before  the  House  of  Peers,  1710.  These 

are  only  a  few  which  strike  the  casual  gl.tnre. 

Of  course  there  are  a  great  number  of  trials  ol  a 
salacious  sort,  such  as  divorce,  abduction,  seduction, 
crim.  con.,  and  many  breacli  of  promise  cases.  One 
of  the  most  amusing  of  the  latter  is  "tieo.  G.  Bar- 
nard vt.  John  I.  Gaul  and  Mary  H.,  his  wife  "  (N.  Y., 
i.S;i;).  'Die  maiilen  Mary  h.ad  jilted  Georgie.  and  the 
1  trial  came  otl"  at  Hudson,  N.  Y.    According  to  our 
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recollection  tlie  famous  ElMi.i  Williams  Iauj;hed  the 
case  out  <>i  court.  John  was  1  :vin<T  at  Huditon  in  con- 
tented wedlock  wlien  the  writer  <A  itiese  line*  was  a 
law  student  there.  It  i.s  amazing  how  m.Try  '5oldier=:. 
ilerjjymen.  and  ••  nobs  '  ot  both  sexes  arc  involved 
in  (his  kini]  or  fiery  Iriala.  The  most  .'istonishin<;  ar- 
ticle in  this  catei;ory  is  the  ••  Apolni;y  for  the  Life  of 
Major  Cieneral  Gunning"  (London.  179;).  accom- 
panyinc  a  trial.  His  life  certainly  needed  apology  : 
for  according  to  a  note  in  the  catalogue,  it  shows  "a 
list  of  his  conquests  to  the  number  of  one  hundred  and 
foriy  tivc,  and  of  Itis  known  descendants  10  the  num- 
lier  ot  one  liundred  and  thirty-five,  —  the  last  one  a 
republican  (Thomas  Paine*,  who  is  Mhe  crude  fruit 
or  an  old  maid! ' "  This  is  indeed  painful.  In  anoilu-r 
case  the  defendant  is  '•  .Mrs.  Robert  Tijjhe.  Ivsq." 
Sometimes  a  coachman  or  a  footman  is  charged,  and 
once  a  "  footboy."  In  another  case  the  erring  gentle- 
man is  Dr.  John  Wolcot.  otherwise  "  Peter  Pindar 
In  another  "  Frederick  Calvert,  Esq.,  Baron  of  Bal- 
timore, in  Irel.ind.  for  Rape  on  Sarah  Woodcock" 
(London.  176S)  Among  the  divorce  cases  is  the 
Dallon  case,  in  which  Rufus  Choate  attained  the 
loftiest  height  of  forensic  advocacy  in  .\mertca.  The 
Ueecher-Tilton  case  also  is  included. 

Among  famous  murder  cases  are  those  of  Colt  for 
killing  Adams  in  .Sew  York.  alKiut  1841  (the  jail 
took  fire,  and  Colt  killed  himself  on  the  mornini;  when 
he  was  to  have  been  executed :  and  many  believed  a 
boly  was subsOtuted  and  he  escape<li;  Eugene  .Aram, 
the  hero  of  liulwer's  novel,  who  defended  himself  so 
ably:  Polly  Rodine,  abortionist  (N.  Y..  18461:  the 
romantic  case  of  the  \'ermont  Hoorns  (1819),  who 
toH/etud  and  were  convicted,  and  the  victnn  turned 
op  alive  in  time  to  save  them ;  the  poisoner,  Mad.  de 
IJrinvilliers  (Amsterdam.  1676);  Crowninshield  and 
the  Knappa  for  the  murder  of  White  at  .Salem,  in 
which  Webster  made  that  immortal  address  ;  Dr.  K 
K.  French,  tried  at  I'hiladelphia.  1835,  for  man- 
slaughter by  the  administration  of  certain  Thom- 
sonian  Remedies  "  1  we  do  not  find  that  of  Thom|)son 
himself  in  .Massachusetts  on  the  like  charge);  the 
Guiteau  case :  the  mysterious  Connecticut  cases  of 
Hayden  for  the  murder  of  Mary  Stannard,  and  the 
.Malley  lioys  for  the  murder  of  Jennie  Cramer  ;  the 
equally  mysterious  case  of  Mary  Kogers,  *•  the  beau 
tiful  cigar  girl."  at  Hoboken.  in  1841,  which  inspired 
I'lK  ■-.  '  .Mystery  of  .Marie  Koget :  "  also  the  story  of 
the  murder  of  Parker,  at  .NLinchester.  N  H 
(wrongly  stated  as  *•  Vt.''  in  the  cataIo<^e),  in  1845  : 
(the  writer  heard  Franklin  Pierce  sum  up  to  the  jury 
in  defence  of  somebody  accused  of  this  crime  about 
1851,  — a  beautiful  piece  of  advocacy.)  the  case  of 
Mrs.  Robinson  "the  veiled  murderess."  at  Troy, 
N.Y. ;  thatof  Kuio£f  atBinshamton,N.  Y.,about  1871  i 
that  of  Dr.  Setfridge.  fn  Massachoseits.  about  1806: 
of  Daniel  E.  Sickles  for  killing  Philip  Barton  Key, 


I 

at  Washington,  for  the  seduction  nf  his  wile,  whom 
j  he  .afterwards  forgave,  of  .\'ed  Stokes,  ihe  '* genial 
j  host  of  the  Hoffman  House,  New  York,  for  killinff 

Jim  Fisk  :  of  voun;::  Wnlworth  fnr  killing  his  father. 
.Mansfield,  a  vvcll  kn<iwii  novelist  and  son  of  Chancel- 
tor  Wahvortli,  for  whom  Charles  O'Conor  made  the 
imsurre^sful  defence  of  ejjilepsv,  rase  tif  •■  sur- 
vival of  the  liUest  :  "  of  Tirrel)  for  killing  hi.s  para* 

>  mour,  .Maria  Bickford.  at  Boston,  in  1846,  in  which 

I  Choate  got  his  man  off  on  the  plea  of  somnambulism ; 
of  Webster,  the  Harvard  proii  ssor.  for  killing  Dr 

;  Parkman  ;  of  Wir?..  "the  Demon  ol  .\ndersOnville." 
Among  the  most  famous  trials  in  this  country  we 
find  the  Girard  will  case:  the  libel  case  of  J.  Feni- 
more  Cooper  against  Horace  Greeley,  in  which  the 
novelist  made  it  hot  for  the  philanthropist  ;  th«- 

I  Zcuger  libel  case  in  New  York,  in  1 733,  in  wbicJi 
.Andrew  Hamilton,  of  Philadelphia,  first  in  this 
country  combated  the  maxim.  '*The  greater  the 
truth  the  greater  the  libel:"  and  the  case  of  Cros- 

I  well  proscMiiid  for  libel  on  Thomas  JefTerson.  in 
which  Alexander  Hamilton  followed  suit,  in  1804. 
We  get  a  glimjjsc  of  a  fox- hunting  parson  in  '•  Earl 

I  of  Essex  .against  Hon  and  William  Capcl  for  Tres* 
passes  committed  in  bunting  with  the  Berkeley  Fox 

I  Hounds,  iSio." 

There  are  a  nttmberof  articles  about  the  disappear 
ance  of  Morf^n,  in  western  New  York,  which  caused 
an  "  Antl-Masonick  *'  n%t  that  dominated  politics 

'  for  years.  Another  title  is  "  Free  Masonry  Un- 
masked, or  Minutes  of  the  Trial  of  a  Suit  wherein 
Thaddetis  Stevens  was  plaintiff  and  Jacob  Lcfevre 
Defendant"  (Gettysburg.  1835). 

The  spirit  of  '76  "  is  evidenced  in  Life  of  John 
Gilbert,  who  was  extcuttd  at  Gloucester,  Apl.  19, 
1776,  for  House  Jinakinx  " 

Richard  Pepper  Arden,  Attorney-General,  insti- 
tuted  a  proceeding  to  repeal  Arkwright's  patent  for 

I  his  spinning-jenny. 

I     Among  cases  illustrative  of  ancient  history  is  the 
\  trial  of  Susan  B.  Anthony  for  illegal  voting. 

'      There  are  a  number  of  pt  i  r.i^e  .in  I  UmiK  c.ises. 

I  like  the  Berkeley.  Douglas,  Duchess  of  Kingston,  aod 

I  Tichborne  trials. 

An  interestiuc  tr.ict  is  ■  The  f^.L-iiuine  Life  and 
Trial  of  Ceorge  Barrington  (.Manchester.  1790).  He 
was  transported  for  picking  pockets,  and  became 

C.overnor  nf  \c\v  S<.iith  Wales.     It  was  he  who 
orijjinaicd  the  expression,  '•  We  left  our  country  iot 
our  country's  good."   This  appeared  (we  believe)  in 
a  History  of  New  South  Wales  which  he  wrote 
I      Robert  Wedderburn  was  tried  at  London,  about 
I  •  $30,  for  blasphemy,  —  Unttariaiiism.  How  this  must 
;  shock  the  inhabitants  of  our  Modern  Athens ' 

The  trial  of  Caglioitro  (1 791)  revives  the  story  of 
the  Diamond  Necklace. 
Trials  of  superstition  and  persecation  are  rcprC' 
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aenled,  —  for  example,  that  of  Joan  Dnrc  ;  "  A  Correct 
\arrati\-e  of  the  hudden  and  Awful  Appearance  of 
the  Devil  to  certain  Blasphemous  Mutineers  '  (N.  Y., 
183I):  "John  the  Painter's  r.host.  how  it  appeared 
on  the  night  ofhis  execution  to  Lord  Temple  (1777); " 
"Authentic  Account  of  the  Appearance  of  a  <;host 
in  Qu4en'Ann'8  Cij  in;y,  Maryland,  proved  in  tiie 
remarkable  Trial,  The  State  vs.  Marry  Harris,  .Vd- 
Riinistratrix  (BaMmore,  1S07);"  the  trial  of  Galileo, 
and  a  number  of  witchcraft  cases. 

Occasionally  some  color  crops  out,  as  in  "  Doctor 
Wm.  LUtit,  lor  aasault  on  his  Wife,  a  Black  Lady  " 
(N.  Y.f  iBo^;  *'AllK»  Broad  and  his  Wife  for  an 
Assault  on  Betty,  a  slave,  and  her  little  female  child  " 
(N.  Y..  iSo9»;  and  the  celebrated  Whisteto  bastardy 
case  I  N*.  Y.,  1808),  the  most  amusing  case  in  the 
books,  in  which  the  speech  of  William  Sampson,  the 
wittiest  of  advocates,  is  given  in  full,  as  well  as  his 
encounter  with  the  famous  Dr  Samuel  .Mitchell,  who 
Rave  expert  testimony  on  physiological  questions. 
This  case  is  also  reported  in  3  Wheeler's  Criminal 
Cases,  one  of  the  rarest  of  American  law  hooks. 
Also  the  chancery  suit  of  George  Christy,  to  enjoin 
certain  parties  from  using  the  name,  "  Christy's  M{n> 
sirels  "■  (LiverpcM>l.  1865) ;  also  the  Dred  Scott  case, 
which  with  John  Brown's  raid  did  more  to  precipitate 
the  War  of  the  Kebeliion  than  all  other  causes.  The 
tri.il  of  I  inie-.  Napper  Tandy  for  challen;;ing  John 
loler  ■'  (Dublin,  1793),  suggests  "  The  Wearin"  o' 
the  Green."  for  this  was  the  gentleman  to  whom  "  ITp 
stc|)pe(l  (  ien'ral  Bonaparte  and  took  him  by  the  hand, 
saying,  *  How  is  ould  Ireland,  and  how  does  she 
stand?'*' 

Whether  iritfiuded  as  n  jest  know  mtt.  but  in 
**  A  Compleiit  History  of  the  Lives  and  Exploits  ot 
the  most  Remarkable  Hif^hwaymen."  etc.,  Is  a  life  of 
Sir  John  F.ilstaflT!  There  must  I  c  fi;n  in  •' Jas, 
.Vlaurice  against  Samuel  Judd,  in  the  .Mayor's  Court 
of  the  City  of  New  York,  30  and  31  of  Dec..  1818. 
«  herein  the  problem,  i.s  a  Whale  a  Fish  ?  is  discussed 
theologically,  scholastically,  and  historically.  Ke- 
print  by  William  Sampson."  We  take  it  this  was  tlie 
witiv  advocate  of  (lu-  \\'hi>teto  case.  The  theologi- 
cal branch  of  the  discussion  probably  arose  from  tiie 
Jonah  incident.  We  are  left  to  conjecture  the  charge 
against  Hon  James  I'lnyd.  of  Montgomery  County, 
I'a..  --  "  Trial  by  his  Colleagues  of  the  Const.  Con- 
vention of  Pennsylvania  (a  humorous  performance, 
■not  a  real  trial).  1874.'" 

Such  a  collection  as  this  should  have  been  kept 
lOKether.  and  purchased  for  some  State  or  historical 
'i'rirv,  Tr.r  it  is  :n  such  rare  puMi:  :itions  that  the 
'>istory  and  m.mners  of  different  limes  and  countries 
may  best  be  read. 


The  tiREEN  Hag. —  In  the  present  reigning  [ 
itheilcy  revival  we  have  been  re-reading  our  Shelley.  1 


and  we  find  a  distinct  reference  —  clearly  prophetic  - 
to  the  •'  Green  Hag  "  in  bis  tragedy  of  "<Kdipu8  Ty- 
rannus.  or  Swellfoot  the  Tyrant."  This  was  written 
in  \  tuiic.it  on  of  ( )ueen  Caroline  (Jidipus  is  George 
Fourth ;  lona  Taurina  is  Caroline ;  Pur^anax  is 
Lord  Castlereagh.  Shelley  seised  on  the  incident 
of  Castlereagh's  placing  a  Green  Bag,  containing 
certain  supposed  incriminating  documents,  on  the 
table  of  the  House  of  Commons,  and  demanding 
in  the  king's  name  that  an  inquiry  should  be  insti- 
tuted into  the  queen's  conduct  and  the  poet  put  this 
speech  into  the  month  of  Purgaoax  in  "  The  PubKc 
Stj.  the  Boars  in  full  AasemUy :  — 

PVHGAItAX. 

Behold  this  Bag,  a  bag — 

Skcoho  Boak. 

Oh!  no  Gref\  V.\'.  '    Jenlotisv  s  eves  .'irc  irrecn, 
Scorpiuit»  are  green,  and  water-snakes,  and  cfis, 
And  verdigris,  and  — 

I'VKOANAX. 

Honorable  swine  I 
In  piggisli  !*ouls  can  prepossessions  reign? 
Allow  mc  to  remind  you.  grass  is  green. 
All  flesh  is  grass ;  no  bacon  but  is  flesh.  — 
Ye  are  but  bacon.  This  dirintng  Bag 
(Which  is  not  green,  but  only  bacn  c  ilor) 
Is  filled  with  liquor,  which  if  sprniklcd  o'er 
.\  woman  guilty  of  —  we  all  know  what  — 
Makes  her  so  hideous,  till  she  finds  one  blind. 
She  never  can  commit  the  like  again. 
If  innocent,  she  will  turn  intu  .ui  .hiulI, 
And  rain  down  blessings  in  the  shape  of  comfits, 
As  she  flies  up  to  heaven .   N  uw,  my  proposal 
Is  to  convert  her  sacred  Majesty 
Into  an  angel  (as  I  am  sure  we  shall  do), 
By  pouring  on  ber  head  ihi-  nnsiic  w.iter. 

{Shuwitig  the  Bii^- ) 
I  know  that  she  is  innocent ;  I  wish 
Only  to  prove  her  so  to  alt  the  world." 

Inna  Tiurina  is  ■ -Mip.iiient  to  undergo  the  test." 
"  I'urganax,  after  unsealing  the  Gke&n  Bag.  is 
gravely  about  to  povir  the  liquor  upon  her  head,  whea 

sudtk'iil\  tlir  wliiilt-  cxiirfss'oii  of  licr  fij^mc  ind 
countenance  changes ;  she  snatches  it  from  his  hand 
with  a  loud  laugh  of  triumph,  and  empties  it  over 
.Sw  Ki.i.KOoT  antl  his  wliolc  court,  who  are  instantly 
changed  into  a  number  of  filthy  and  ugly  animals,  and 
rush  out  of  the  Temple."  "  A  Minotaur  rises."  to 
n't.  T  'lm  I'lill.  and  beseeches  her  Majesty  to  mount 
hiro,  assuring  her  that  At  least,  till  you  have  ridden 
down  your  game,  1  will  not  throw  you."  $h«  accepts 
his  invitation,  and  they  have  a  grand  chase,  to  a 
tallylio  chorus,  and  "  Exeunt,  in  full  cry  ;  lona  driv* 
ing  on  the  Swine,  with  the  emp^  Grbbn  Bag." 
We  shall  endeavor  to  have  this  Grkkn  Bag  never 
empty,  and  always  in  pursuit  of  any  fair  game. 
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NOTB8  OP  CASES. 

NtoLiuo'CE  —  "Si'AWLs."  —  In  Parish  v.  Wil- 
fiams,  Supreme  Court  of  Iowa  (55  N.  E.  Reporter,  74), 
an  action  against  a  blacksmith  for  personal  injuries 
caused  by  a  "  spawl "  from  defendaDt's  hammer 
strilcinsTplaimift's  eye,  it  beiof  aUeged  that  defendant 

was  neg^ligent  in  working  at  an  anvil  opposite  his 
shop-door,  and  six  feet  away  from  the  sidewalk,  it 
waa  held  error  to  direet  a  verdict  for  defendant,  as 
there  was  evidence  hv  experienced  blacksmiths  that 
"  spawls  "  trequently  fly  from  their  hammers,  and 
go  a  loRf  distance,  and  aometlinea  infSct  serious 
wounds,  and  that  they  cannot  control  their  direction. 
The  court  said :  — 

**  If  we  w  to  sustain  the  action  of  the  court,  the  effect 

r>f  oar  holding  will  be  to  say  that  the  anvil  may  be  itepi 
iliciL',  .i>  a  matter  of  \\\\ .  wA  that  passers-by  are  to  take 
the  chances  against  other  like  occurrences.  We  are  not 
aware  of  any  ease  where  tucb  a  rate  has  been  rastained. 
We  notice  a  single  case,  citcc!  hx  appcHcc,  lo  indicate  the 
line  of  authorities  rtUed  u[iuu  tu  :iustatn  the  ruling  ot  die 
LDurt  It  is  that  t)f  Losec  <■.  Huchanan  (51  X.  Y.  476), 
liy  the  explosion  of  a  boiler  the  pieces  were  thrown  onto 
the  premises  and  into  the  buildings  of  plaintiff.  Pfaintiff 
claimed  a  right  of  recovery,  even  without  nrfjligcncc,  rin 
the  ground  the  casting  of  the  pieces  onto  Inst  premiiteii 
was  in  the  nature  ol  a  trespass,  and  that  a  right  of  recov- 
ery should  be  tlie  same  as  in  case  of  wrongful  entry.  The 
court  reftttcd  to  sanction  such  a  rule,  and  rightly  so.  hold* 
ing  that  iieyliL;<-iu:e  iiiusl  lie  ihown,  to  jiistilv  a  recovery. 
Tlie  court  u«e<i  thia  language  :  '  We  must  lave  factories, 
machinery,  dams,  canals,  and  railroads.  They  are  de- 
manded by  the  manifold  want*  of  manlund,  and  lay  at 
the  basts  of  our  dvillsatlon.   Tf  I  have  any  of  these  upon 

iiiv  I.iiids.  ai'.il  tlicv  are  n<>t  a  nui^aiiti-  am!  are  not  s<_> 
managed  as  to  Ixrcotnc  such,  I  am  not  responsible  for  any 
damages  they  accidentally  and  unavoidaldy  do  my  neigh* 
bor.  ...  I  hold  my  properly  subject  to  the  risk  that  it 
may  be  unavoidably  and  accidentally  injured  by  those 
who  live  near  me  ;  and  as  I  move  about  u|>on  the  public 
highways,  and  in  all  places  where  other  persons  may  law> 
fully  be,  I  take  the  risk  of  being  accidentally  injured  in 
my  person  by  them  without  fault  on  their  part.'  It  is 
further  said  in  the  opinion :  '  I  have  so  far  found  no 
authorities  and  no  principles  which  fairlv  sustain  the 
broad  claims  made  by  plainiifi  (sUted  tufra^  that  the 
defendants  are  liable  in  this  action,  without  fault  or  negli- 
gence on  their  part  to  which  the  explosion  of  the  b<iiler 
could  be  attributed.'  The  gravamen  of  the  complaint  in 
this  case  is  negligence,  and  there  is  no  attempt  at  a  reoov* 
cry  upon  any  other  ground.  It  is  said  in  argument— 
with  a  view,  evidently,  to  bring  ii  within  tltat  case — that 
there  1>  MO  claim  that  the  blacksmith  shop  is  a  lu.is.iiiLC 
Not  perhaps  in  specific  terms ;  hut  the  averments,  it  true, 
making  the  manner  of  its  operation  dangerous  to  the 
public  safety,  render  It  a  nuisance,  and  the  disiinaion 
between  the  cases  is  to  be  maintained  throoghottt  We 
holtl  it  to  be  purelv  a  (pie-t'  :  "f  a  right  of  recovery  on 
the  ground  of  negligence,  and  wc  are  clearly  of  the  opinion 


thai  the  state  of  die  evidence  is  such  that  the  case  should 
have  been  sabnitled  to  the  jury." 

The  manifest  distinction  between  the  two  tase>  is 
this,  —  the  employment  of  a  steam-boiler  is  not  neces- 
sarily nor  intrinsically  dangerous  to  an  adjolnifkig 
proprietor;  but  the  hammerin:;  of  lict  iron  six  feet 
from  a  thronged  sidewalk  is  unavoidably  dangerous, 
and  thiia  a  nidsance.  We  have  poetical  authority 
for  the  prnnene.ss  of  sparks  to  fly  upward.  Long- 
fellow sings,  in  '  The  \'illage  Blacksmith  "  — 

"And  children,  coming  home  from  school. 

Look  in  at  the  open  door  ; 
They  love  to  sec  the  flaming  foife 

And  hear  the  bellows  ruar, 
And  catch  tlic  liurninfi  sparks  that  fly 

Like  cha£[  from  the  threshing-floor." 


What  is  a  "Fair"?  — In  Collins  v.  Cooper, 
Q.  B.  Div.,  68  Law  Times  Rep.  450,  the  defendant, 

occupvin;;  lands  within  the  horonjjh  of  Walsall,  on 
certain  days  (one  being  a  regular  fair  day)  without 
the  license  of  the  eorporatioo,  broogfbt  00  to  his  land 
and  used  certain  swin<;-bonts.  roundabouts,  shooting- 
galleries,  and  many  other  contrivances  tor  the  amuse- 
ment of  the  people.  These  contrivances  were  tlw 
property  of  difTerent  persons,  and  it  wa«;  not  proved 
that  such  persons  made  any  payment  to  the  defendant 
for  die  oae  of  the  land,  or  that  there  was  any  buying 
or  selling  of  <;;oods,  or  eTposinj:  the  same  foT  aale 
thereon.  The  defendant  was  convicted  of  pemit* 
ting  the  holding  of  a  '*  fadr  "  on  his  land.  /////,  by 
I  Bruce.  improper,  and  by  Lawrance.  proper;  and 
I  Bruce,  J.,  having  withdrawn  his  judgment,  the  convic- 
tion stood.  Bnioe,  J.,  said,  among  other  diings :  — 

"The  appellant,  on  the  24th,  26th,  and  27th  Sept, 
'  1S9;,  brought  on  to  land  in  his  occupation,  in  the  bor- 
I  ough  of  Walsall,  a  number  of  swings,  roundaboats.  shool- 
i  ing  gallcries,  an  electric  light-apparatus,  a  wilrl  Ix-ast 
I  show,  a  ghost  exhibition,  a  baby  show,  and  various  con- 
I  trivanoes  for  the  amusement  of  the  people.  There  is  no 
[  evidence  that  the  app»"llant  received  anv  monpv  for  ih* 
I  use  of  the  lantl  i>y  the  proprietors  of  these  contrivances, 
i  nor  was  there  any  evidence  that  any  goods  were  offered 
for  sale  on  the  said  land,  or  that  there  was  any  buying  or 
\  selling  of  goo(b  on  the  land.   The  futtice*,  on  this  e«i- 

'  dc:ii  '--.  c  inv  iclcii  thi-   .qipellant  nf  haldini;  a  fair  OU  thc 

land.  In  my  opinion,  there  was  no  evidence  to  justify 
this  conviction.  The  word '  iikx '  is  a  well-icnown  term  in 
law,  and  it  is,  so  far  as  I  can  ascertain,  always  used  in 
connection  with  thc  buying  and  selling  of  merchandiie. 

cattle,  or  other  commodities.  In  all  the  cases  that  I  can 
find  the  right  to  hold  a  fair  is  a  right  to  hold  a  fair  for  thc 
buying  and  selling  of  goods  or  cattle.  There  is  one  case 
alluded  to  in  the  report  where  the  Abbot  of  Abingdon 
W.1S,  in  the  fourteenth  year  of  King  John,  summoned  lo 
show  what  right  he  had  in  the  faii  ol  Ealingi'oni  aM^h 
the  karl  of  Albemarle  said  was  to  the  damage  of  his  lair 
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of  Wanting,  and  the  abbot  pleaded  that  the  gathering 

w  hich  he  hrlil  w.i^  a  wake.  anJiiot  a  fair  ;  yet  he  admitted 
that  thcfic  was  always  sciiing  and  buying  there,  lint  it  is 
not  only  as  a  law  term  that  the  word  *  lair '  iawell  defuied  ; 
it  is  well  recognized  in  ordinary  language  aa  a  meeting  of 
people  for  buying  and  selling.  Alltision  «ras  made  dtiring 
the  argument  to  '  Vanity  F'aii  '  as  <!c5crilxd  hy  Hunyan. 
He  wx»  a  great  master  of  English,  and  he  dcscril>cis  the 
fair  as  'a  fair  wherein  should  be  sold  all  :iorts  of  vanity.' 
TherefMe  at  this  fair  are  all  such  merchandise  sold  as 
bouses  lands,  trades,  honors,  preferments.  No  doubt,  itt 
conticction  with  ilit  great  animal  or  ouartorlv  1. 11 1  >,  amuse- 
ments and  ^>oru  were  provided  for  the  people ;  but  these 
were  Merely  tneideat  to  the  bnaiiMsa  of  the  fair  In 
inu(l«rn  times  the  commercial  importance  of  fairs  has 
eready  diminishetl,  and  the  amusements  which  accompany 
the  h'jiding  of  fairs  often  excite  much  more  aitentiun  than 
the  buying  and  aeUing.  But  it  seems  to  me  that  this 
circwmtance  doe*  not  alter  the  meaning  of  the  wonl 

'fair.'  No  doubt  words  mav,  and  often  do.  uiiff<  rgn  a 
rhangc  of  meaning,  and  a  word  that  was  origi:ially  u.5(.d 
tj  signify  one  thing  may  by  usage  come  to  be  properly 
applied  to  aomethiqg  lUfierent.  But  I  cannot  find  any 
aathorhy  br  the  nae  of  the  word  'fair'  as  applied  to  a 
v.i',,r,  or  a  show,  or  an  exhibition.  A  cattle  fair  >tin 
nil  II  -  a  fair  where  cattle  are  sold,  a  fancy  fair  where 
fanty  articles  arc  sold.  There  arc  many  occasions  where 
ahows  and  exhibitiona  are  gathered  together ;  for  instance, 
at  luxte^ce  meetings,  at  boat-races,  at  great  feoHMll 
matches,  and  other  outdoor  meetings ;  yet  I  think  such 
gatherings  cannot  properly  be  spoken  of  as  ^rs.  It  is 
•aid  tlut  there  are  such  things  as  pleasure  fairs,  t  am 
not  sure  that  there  is  any  such  phrase  in  common  use. 
Bat  if  there  is  it  can,  I  think,  only  mean  a  fair  at  which 
tav%.  irtnkets,  and  such-like  articles  are  soM  The  fair 
mcAtii/ned  in  the  old  song  to  which  the  young  man  went 
to  buy  bine  ribbon  for  his  sweetheart  may  have  been  a 
pleasure  fair,  but  it  was  a  fair  at  which  blue  ribbon  was 
sold,  and  I  suppose  other  like  commodities.  From  what 
I  hare  said  I  should  think,  if  the  wottl  'fair'  stoi^d  alone 
in  ttie  section  of  the  Act  of  Parliament,  that  it  would  not 
apply  to  a  mere  collection  of  conirtvanceii  for  amusement. 
But  the  words  used  .ire  '  anv  inarkct  or  fair  ; '  ariH  .Tlthmigh 
the  word  '  or  '  is  disjuiictivt,  stili  1  tUiiik  il  is  intcrprtca- 
tive  or  expository,  and  that  the  proximity  of  the  word 
'  market '  em|rfiasiMS  the  sense  in  which  the  word  '  fair  ' 
is  osed" 

Lawrance.  J.,  said:  - 

"  I  may  say  that  I  asked  my  brother  Bruce  to  deliver 
his  arefully  written  Jadgroent  first,  to  see  if  I  could  be 

convinced  !>••  h\n  .iTf^iimeiits,  htit  I  still  il:ffer  from  the 
conclusion  ainved  ,U  by  him.  i  laKc,  tl  1  in<iy  say  so.  a 
hrfiadcr  and  wider  view  of  the  meaning  of  the  word  "fair." 
1  quite  agree  that  the  chief  idea  in  the  word  '  fair'  is  that 
<f  buying  and  selling,  but  amusements  have  always  been  a 

consequence  of  people  comini;  t  .^etficr  for  !niy!iig  and  Sell- 
■1)!.  and  the  legislature  has  intended  with  suur  tairs  which 
*>cre  pleasure  faifS.  t  tlo  not  think  that  in  this  case  it  was 
intended  that  the  corporation  of  Walsall  should  have  full 
fiootiol  only  over  the  business  part  of  the  fairs  held  there' 
ilk  The  question  hete  is,  whether  the  appellant,  by 
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allowing  these  contrivances  and  amusements  on  his  land, 

was  tii'lrlin^  .1  ■  fair  '  on  his  land.  I  think  he  was,  and  I 
think  that  thia  was  a  '  fair  '  in  the  ordinary  sense  of  the 
word,  and  that  iheiefore  it  was  on  the  part  of  the  appel- 
lant an  interference  with  the  rights  of  the  coiporatioa  of 
Walsall,  t  an  of  opmion,  therefore,  that  this  conviction 
was  ij^t." 


.\  Ckazy  Ma.n.  —  In  State  i'.  Schaeter  (.Missouri), 
23  S.  W.  Rep'r  447,  a  conviction  of  taarder.  the 
defetice  was  ins.inity.  The  defendant  appears  to 
I  have  been  a  strangely  eccentric  person ;  but  as  it 
was  not  made  to  appear  that  he  did  not  know  right 
from  wrong,  the  ronvirtion  was  affirmed.  In  the 
evidence  of  his  fatiicr  was  tl»e  follov\in;^:  — 

"  Q.  —  Can  you  tell  us  ot  anything  else  he  would 
indulge  in  that  led  yuu  to  believe  he  was  out  of  his  mind.' 
A.  —  Well,  I  noticed  him  at  first  when  he —  About  the 
hair.  He  did  n't  want  to  have  hair  on  his  eyebrows,  and 
he  went  to  put!  it  out.  and  he  wanted  to  get  the  hair  out 
altogether.  He  lU  I  a  t  want  to  have  no  beard  on.  He 
talked  queerly.  t  upon  a  chair  and  say  that  is  just  the 
size  be  want  to  be,— just  like  a  shadow.  He  wanted 
nine  foot.  And  then  he  talk  like  he  wanted  to  build 
castie-,  anil  buy  O'Fallijn  park,  and  build  a  castle  on  it 
lie  want  to  buy  the  Visitation  Convent,  and  build  a  big 
coHege,  and  then  to  learn  the  doctors.  He  wanted  to 
build  a  big  college  and  a  hospital  where  the  Visitation 
Convent  is,  and  to  endow  it  with  about  one  million  or 
one  and  one-half  millions  to  run  it.  He  want  to  t  uie  .ill 
sickness, —  leprosy,  and  all  sickness  that  was  going  on. 
He  wanted  to  learn  the  doctors  to  treat  alt  those,  and 
then  get  medicine  He  was  going  to  teach  the  doctors 

liimsclf.  When  lie  was  vexed,  he  was  wild  all  the  time 
then.  He  wanted  to  unite  all  the  Indians,  north  and 
south,  ail  together,  against  the  whites,  to  kill  the  whites ; 
that  the  white  race  was  no  good ;  that  the  Indians  would 
not  molest  or  tease  anybody.  He  all  the  liinc  —  whntrvcr 
plan  he  had — all  the  time  wanted  to  lie  tijc  head  <»r 

j  leader  of  it.  He  w  u  ti  let  his  hair  grow  lung.  He  always 
liked  ioi^g  hair.  He  would  make  plana  to  build  men-of- 
war— sometimes  he  would  say  one  thousand  or  a  couple 
of  tlioii~,)nd — to  g' ■  to  r.iirope.  He  H.mti  H  to  go  to 
Irciaiul  and  be  then  kiU(<,  and  at  other  times  he  want 
to  go  to  Africa.  When  the  fight  was  there,  he  wanted 
CO  briqg  the  In^ns  to  fight  the  Zulus  and  conquer  them, 
and  then  be  their  king  or  emjierorin  Africa.   He  thought 

'  he  vvouM  i;o  all  ncr  loir  ipt  .iivt  ton(|^ii  r  it,  and  all  the 

I time  he  would  be  the  head  man.    f  —       he  ever  enter 
tain  the  no  lion  of  mutilating  himself.'        — Oh.  yes. 
We  had  awful  trouble  that  time  he  threatened  to.  He 
I  wanted  to  do  that  in  order  to  get  big.    He  had  his  idea 
'  that  he  would  then  get  his  nine  feel,  and  -lout,  i.  \traordi- 

inarity  stout,  too ;  and  he  often  threatened  that  he  would 
pay  any  amount  to  a  doctor,  or  to  any  one,  to  do  it  for 
him;  and  of cour.sc,  we  all  the  time  threatened  him  that 
if  he  do  anything  like  that  wc  have  to  lock  him  up  in  a 
cra2v  asylum  ;  and  then  I  told  hitn  tli  «t  .nv  ilo,  tor  that 
would  underuke  to  do  a  thing  like  that,  that  1  would 
prosecute  him  aa  high  as  I  couJd.  Bat  then  I  was  afraid, 
often  and  often,  that  he  would  do  It  himself,  only  I 
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frightened  him.  I  say  if  he  do  it,  it  would  kill  him,  kill 
htm  right  off.  .  .  .  He  always  wanted  to  play  the  part  of 
tbe  villain  In  lii^  play.  Me  was  to  abiluct  the  banker 'li 
dAlfghtcr,  and  kill  the  banker,  get  his  money,  and  escape. 
He  was  supposed  to  be  hired  by  another  to  do  this.  He 
also  attempted  to  areate  a  new  language,  somewhat  Hke 
thi  Viil.T|ink.  inty  better  and  p.i>:rr  With  this  new 
laiij^u^iic  he  w.i-.  tt>  Communicate  with  ihc  dc\il.  Q — Is 
this  the  language?  [Exhibits  B  and  C]  A.  —  Vcs; 
that  is  the  A,  B,  C.  He  said  he  would  go  to  the  grave- 
yard at  night,  and  taTk  to  the  devil.  .  .  .  When  he  was 
acting  his  fu-  ?;  i  l  wcnpiMis  and  false  l>card  that  he 
would  put  on  and  take  ott  at  tinier.  .  .  .  He  had  twu 
large  sheets,  with  three  circular  rings  on  them,  and  many 
strange  figures,  tetters,  signs,  and  crosses.  With  these 
thingii  he  said  he  would  go  the  graveyard,  and  by  their 
aid  he  would  force  the  devil  to  ap|)car.  Thr  devil  was  to 
make  him  large,  take  all  the  )>iniple.s  and  blotches  off  his 
face  ;  also  he  would  receive  great  power,  and  a  horse 
with  which  he  <  nM  fly  in  the  air.  All  he  had  to  do  was 
to  stamp  on  tl.c  j.;:  mnd  and  a  big  horse  would  appear, 
one  tn.it  ht  i  i)n:il  r'.i'c  a  iiii!',-  .i  s>  >.Mini  mi  He  always 
had  tiusf  inj'.ii  iiiN.      fi.  '.v!iL-n  lie  vvi-  l.ttlc."' 

It  would  however  seem  a  great  piiy  to  hang  so 
versatile  and  Imagioative  a  peraoo. 


N'K<ii.K;i:xr  r  iv  .\  Right  Lint  —  It  seems  to 
be  thought  in  some  courts  that  although  an  infant 
may  not  be  negligent  in  playing  on  a  railway  con- 
trivance that  £:ocn  in  .i  cirrlc.  yet  he  is  negligent  in 
playing  on  one  di^i  goes  in  a  straight  line.  It  is  not 
«o  "enddng."  Hut  the  Maasachusetts  court  makes 
no  .illownnrf  for  difference  in  direction.  In  Gay:'. 
Essex  Kicctric  St.  Ky.  Co.  (Mass.),  34  N.  E.  Rep 
186.  it  was  held  that  a  street^car  company  that  leaves 
it^  (v\rs  ■stindin'T  in  the  public  street,  with  unfastened 
br.ikc^.  i.u:Ur.try  to  a  city  ordinance,  knowing  that 
the  cars  would  be  likely  tO  attract  children,  is  not 
liable  for  injuries,  caused  by  the  riyin;^'  b.ick  of  a 
brake,  to  a  tcn-ycar  old  boy  wlio  goes  upon  tlie  cars 
to  play.  The  court  said :  — 

"  If  the  cars  had  been  left  standing  by  the  defendant  on 
its  own  ]>remiscs,  near  the  highway,  in  the  same  condition 
in  which  they  were  left  standing  on  the  street,  it  is  clear. 

im.lcr  decisions  of  this  t'f. int.  ih.it  howcv.ir  .\ttractivc 
liiLN  niig.it  have  been  to  children,  it  (he  pl,iini,tt's  intes- 
liUt  had  been  injured  by  thera  while  at  play  up<m  them, 
he  would  have  been  a  trespasser,  and  the  defendant 
would  not  have  been  liable.  Daniels  v.  Railroad  Co., 
154  Ma.ss.  349;  MoKachcrn  :•.  Railroad  Co.  150  .M.iss. 
515.  .Morrisscy  I'.  Railroad  Co.,  126  Mass.  377;  I^ne  v. 
Atlantic  Works.  107  Mass.  104.  lit  M.iss.  136.  In  such 
a  case  the  only  duty  which  the  defendant  would  have 
owed  him  would  have  been  not  to  injure  him  wantonly,  or 
Ijv  conduct  recklessly  r.ir-  li  on  its  part.  I'anicls  v. 
Railroad  Co.,  supra;  Murrissey     Railroad  Co.,  supra. 


"  Assuming  that  there  was  evidence  for  the  jory  oi 

dcfen<lant's  negligence  in  leaving  the  cars  in  the  Street  as 
it  did  (see  Powell  :•.  Devenev.  3  Cush.  300),  we  then  come 
to  the  question  whether   plaintiff's  intestate  is   to  1>e 
regarded  as  a  trespasser,  and  joint  actor  with  the  other 
children.   If  he  Is,  then  tlie  qaealion  whether  he  was  in 
the  exercise  of  due  care  Wcome*!  inuii.iii  ri.il.    His  wrong- 
doing as  a  trespasser  and  joint  actur  wouiti,  in  such  event, 
be  a  cause  contributing  to  the  injury,  though  in  doing 
what  he  did  he  might  be  doing  no  more  than  woujd  nat- 
urally  l>e  ex|>ected  from  a  ditld  of  his  age.   We  think  he 
must  be  regaril'  il  .1-  n  trespasser  and  joint  actor  with  the 
other  children.    i.caving  the  cars  in  the  street  as  it  did 
was  not  an  invitation  or  license  by  the  defer,  lint  to  him 
to  play  upon  then,«vea  though  defendant  knew  that 
they  were  calculated  to  attract  children,  and  did  in  fact 
attract  t!iL-in     Knnwltdi^c  on  the  drfc-nd.TiW''^  pnrr  that 
they  attracted  children  was  not  an  invitation  or  license  to 
them;  otheiwue.  the  fact  that  one  knowingly  maintained 
on  his  own  premises  an  object  that  allured  children  would 
constitute  an  invitation  to  them    Nor  could  an  invitation 
or  license  be  implied  from  the  negligence  <>f  the  t'.rft  nilant, 
if  there  was  negligence,  in  leaving  the  cars  in  the  street. 
The  most  that  can  be  said  for  the  plaintiff  is  that  tbe 
defctirlant,  ktniwing  that  the  car*  would  lie  and  were 
atttaccut.  ;o  childri'n.  was  bound  to  anticipate  what  actU' 
ally  occurred,  and  t.i  i-xcrasc  a  corresponditiL:  d<-^rof  1 
care  to  see  that  the  cars  were  sccorely  fastened  and 
guarded,  and  it  tiabte  for  an  {njsry  oeenrring  to  the 
plaintiffs  inti-t.Ttf  ihroiic:h  its  failure  trt  do  so.  This 
assunie^i  tiiai  all  tluit  tite  i.>Uiiiii!f  is  tt;tjuirird  to  show  1* 
that  his  inte.state  acted  as  reasonably  as  might  Ik  expected 
of  him.   Hut  he  might  do  that,  and  still  be  a  wrongdoer 
and  trespasser,  and  conirilnite  by  his  conduct  to  the  injury 
which  he  receive  '     If  he  did.  then  the  fnct  .  f  his  youth, 
and  the  fact  that  the  defendant's  negligence  aUo  contrib- 
uted to  it.  would  not  render  the  defendant  liable.    If  the 
cars  had  been  set  in  motion  by  other  children,  and  tbe 
plaintiffs  intestate  had  been  rojurcd  by  them  while  law- 
fully upon  the  highway,  the  defendant  l  !<  .nlv  would  have 
been  liable.    Lane  v.  Atlantic  Works,  iufra.     But  he 
was  using  the  highway  and  the  cars  for  play,  and  was  a 
joint  actor  with  other  children  in  causing  that  to  happen 
which  resulted  in  his  injury.   AVc  might  fsirly  assume,  if 
it  were  nc  >--.irv.  (h  it  .\        tm  vcsrs  of  age.  and  of  <irdi- 
nary  intelligence,  would  know  that  he  had  no  right  to 
play  upon  cars  which  a  street-railway  company  had  left 
standing  in  the  streets.    Upon  the  declaration,  as  t«e 
interi)ret  it,  we  do  not  think  that  under  the  decisions  in 
this  State  the  plaintiff  is  entitled  to  recover.    Sec  casts, 
tu/>ra ;  also  McAlpin  v.  Powell.  70  N.  Y.  126.   It  is  pos- 
sible a  different  result  might  be  reached  in  the  English 
courts,  though  the  law  docs  not  seem  to  be  finally  settled 
there  (Lvnch  r.  Nurdm,  i  .\dol.  &  E.  [n.  s.)  29;  Hughes 
r'.  M.acfic,  2  Hurl.  &  C.  744  ;  Mangan  v.  .\tterton,  L.  R 
t  Ksch.  339;  Clark  v.  Chambers,  3  Q.  B.  Div.327l.or 
in  other  courts  in  this  country  (Railroad  Cik  v.  Stout,  ty 
Wall  657  ;  Keffe  t .  Railway  Co.,      Minn.  J09:  Railway 
Co.  f.  Fitisimmonst.  22  Kan.  686)." 
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I'ritLisHED  Monthly,  at  M-oo  '^r  anxi*m.    Sint.le  kumreks.  ;o  cen't$. 


Communications  in  regard  to  the  contents  oi  t 
HOUACE  \V.  Fl  LUtK,  I  5^ 


lie  Mn^.i/ine  slioiild  ix-  .Kldrtsscd  to  the  Editor, 
Deacon  Strtet,  liostoii.  M 


Tkt  Kdito'  will  /'.  I*  to  mei-'e  contrihutioits  of 
articles  of  moderati  Imigth  upon  subjects  of 
interest  to  the  profession;  also  mylhitiji  m  the 
Tf'.n-  of  Ui^iil  aHtiq$$ities  or  enriotitiesy  fttcetitt^ 
HHtctiotes^  etc, 

THB  ORBBN  BAG. 

'T*HE  following  comments  on  the  derivation  of 
^     the  wotds  "  grass  widow  "  wi]]  be  rea:l  with 
lutcrcst :  — 

Camden,  N.  J..  June  38, 11^93. 
EiUtor  of  tho  ■*  Gmn  Bag : 

Mr.  T')r^)^vnI^  in  .1  reccrit  issue  ot"  the  '"  Ct  ct  :!  II.il;,*" 
has  some  remarks  on  the  derivation  the  phrase 
^grass-widow."  I  have  not  read  the  arttcles  on  that 
subject  in  the '■  N.tiioii."  ilu  ivt  ki  uw  t1:c  c<i;i- 
clusion,  if  any,  reached  in  that  paper  :  but  it  strikes 
me  that  the  phrase  is  used  !n  precisely  the  same 
sense  th.it  we  u'.c  the  phm<ie<5  "nun  <.f  .straw,"' 
"Mrawbond,  "  and  "  straw  bail,"  the  "straw  '  having 
been  changed  to  grass,"  perhaps  on  the  principle 
that,  as  we  say  in  Ttr^;"y,  '"all  t1 -ah  i.s  j;rass."  At 
any  rate,  the  German  lias  it  strohwilte,  "  and  the 
French  '*veuve^c-paiUe."  both  meaning  straw- 
widow  "  The  fact  th.nt  sr<  many  langua;;es  use  an 
equivalent  expression  seems  tu  put  the  "grace- 
mdow  "  derivation  out  of  the  question.  The  Cen* 
tiiry  Dictionary  says  it  is  certainly  wiong,  as  not 
applicable  to  non-English  forms 

Yours  truly,  G.  A.  Vroom. 


f 


CoMMi  vic.\TiONS  from  onr  "  Disgusted  Layman  " 
are  always  welcome  ;  and  though  he  is  an  inveter- 
ate "  kicker,"  there  is  much  wisdom  in  liis  words. 


•   .  Pa.,  June  I2,  iSyj. 

F.flUor  if  the  "  Green  Bag  " : 

Your  •'  Disgusted  L.iyman "  is  now  both  dis- 
CtMted  and  pleased  at  the  law :  he  is  disgusted  at  a 
lot  of  idolaters  rearing  around  about  a  recent  decision 
of  our  Supreme  Court  that  the  first  deed  or  mortgage 
tecorded  takes  precedence,  no.  matter  which  was 
dated  first.  As  a  layman  understands  it,  a  purchaser 
cottld  have  kept  his  deed  or  mortgage  secret  for  six 
noaths,  and  thus  cut  out  an  honest  subsequent  pur- 
chaser who  could  have  no  way  of  Icnowing  whether  a 
previous  deed  or  mortgage  was  in-  existence  except 


by  asking  every  man.  woman,  or  child  in  the  <  iviltzvd 
world,  .^nd  it  doesn't  mike  a  particle  of  difference 
which  Rustyfustyian  laid  tl.is  down  as  the  law.  the 
layman  knows  it  in  rot.  Tlie  records  are  for  the  pur 
pose  of  informing  anybody  whether  a  title  is  dear  of 
incumbrance ;  if  they  don't,  what  in  the  name  of  sense 
is  the  good  of  them.*  Now  the  idolatrous  lawyer 
raises  a  great  stir  because  ihi-i  decision  "unsettles 
the  law,"  which  sound*  very  pretty :  but  if  "the  law  " 
is  nonsense,  why  not  utiHtttle  it 

Whether  your  **  Disgusted  Layman  "  has  the  facts 
exactly  right  as  to  what  the  decision  was,  he  does  n't 
know :  but  he  has  got  the  substance  of  it,  and  is  pretty 
sure  that  that  bogie  '*  The  Common  taw.  Sir  !"  is  at 
the  bottom  of  the  bobbery  the  lawyers  are  kicking  up. 

Now.  as  to  being  pleased.  As  he  understands  the 
matter,  our  Supreme  Court  has  sustained  the  opinion 
of  a  trial  judge,  that  if  a  man  wants  to  go  to  another'a 
house,  he  is  lawfully  on  the  other's  premises  if  he 
goes  to  the  front  door  only;  that  when  he  knocks  or 
rings,  and  fails  to  get  a  reply,  it  is  his  business  to  g«> 
out  the  way  he  came  in  :  that  if  he  goes  poking  around 
back  doors,  etc.,  etc  ,  he  is  a  trespasser.  If  the  dog 
bites  him  at  the  front  door,  the  owner  of  the  dog  is 
liable,  if  he  knew  or  had  reason  to  know  that  the 
dog  was  vicious :  but  if  the  dog  bites  the  trespasser 
while  poking  around  back  doors,  the  owner  is  not 
liable.  Now.  a<!n^u\  I  tyman  like  -yours  truly"  is 
much  pleased  to  find  tliat  the  law  agrees  with  the 
good,  sensible  watchdog;  and  when  it  is  in  such 
company  as  that,  the  law  must  he  ri^ht.  beyond  (  ur  -- 
tion.  Any  thoroughly  wise  watchdog  will  permit  a 
stranger  to  go  to  the  front  door  without  molestation, 
but  is  very  suspicio'.i-  if  t!if  visitor  sneaks  around 
back  ways;  and  it  is  refreshing  to  note  that  the  law  is 
as  wise  as  the  dog.  I  must  confess  that  the  dog  has 
,1  dissenting  opinion  on  a  point  that  I  think  he  is  in 
error  as  to,  — he  objects  to  the  visitor  leaving  the 
grounds  if  none  of  the  family  are  present ;  liut  great 
minds  do  not  a/n/ays  think  alike  in  til/  details. 

Your  Disgusted  Layman. 


A  Kentucky  corrcspontleni  sends  us  the  fol- 
lowing :  — 

1  Editor  of  the  "  iireen  B<t^ 

'  Dear  Sir,  —  About  1870  Judge  Jas.  O'Hara  was 
I  Circuit  Court  Judge  of  the  Twelfth  Judicial  District 
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of  Kentucky.  One  morning  while  oouri  was  in  .ses- 
sion at  Brooksville,  the  following  communicatioa  was 
handed  up  to  the  judge. 

"  Honorable  Judge  O' Harry,  your  honor.  Dear  Sir. 

—  In  the  case  of  .Martin  McClanahan  against  Sam 
Murphy,  and  John  Lenix,  witness —  I  will  state  here 
as  thoe  I  was  on  oath John,  so  far  as  boddy  & 
iisical  strength  is  concerned  he  is  able  to  go  to 
Hiuoksville  —  Thoe  here  lies  the  whole  thing  —  ht 
hare  no  nene  —  it  have  failed  him  -  His  complante 
lays  in  the  neck  and  head  with  a  jerkin.  He  cannot 
spealce  at  these  lime,  and  wood  be  a  very  poor  wit- 
ne.ss  for  the  Plaintiii,  and  this  occurs  when  there  is  a 
crowd,  at  present  his  actions  is  something  similar  to 
what  is  called  snakes  in  the  boots,  and  is  compeled 
to  gel  away  off  to  hisself  before  he  recovers  —  he 
can't  help  this  as  it  is  inherited  from  both  sides  of  the 
{amily  he  may  be  talking  with  you  in  good  sense,  and 
in  one  moment  he  is  gone  and  will  not  retara  at  loog 
as  you  stay  —  such  is  the  case 

*•  P.  S.  —  I  am  "iiimmins  to  nttend  ciiurt  in  a  case 
between  John  Landy  and  Jolm  tiillispy  —  1  have 
been  confined  to  Bed  and  house  sencc  Octo!>cr  ];iit 
with  Kumatisn.  I  can  git  .ibout  with  the  aid  crutchs 
&  canes  —  about  the  yard  —  not  able  to  go  from 
home,  S<  Bt  S. 

**P.  S.  —  .Ask  John  Candy  what  he  wants  to  prove 

by  me  —  John  Cuiily  h;is  brought  ^uit  for  work  Ins 
boy  done  lor  John  Gilhspy.    Ihat  i  no  nothing  about 

—  They  are  to  miles  from  me.  John  Gillispy  wants 
to  prove  me  foliii  Cindy  stole  2  pnr  of  sox  out  f>f 
my  store  he  can  t  get  me  to  swar  to  that  —  1  .uii  no 
benefit  to  him  only  piae  Uaok  agin  him  on  oath.  " 

S>  &  S> 


LBOAL  ANTIQUITIES. 

PurrARCH  carries  the  legislation  of  Lycurgus  V> 

the  year  900  before  C!iri>t,  or  earlier :  for  he  says 
that  the  laws  of  Lycurgus  had  continued  to  be 
used  without  alteration  for  500  years,  to  the  reign 
ol'Agis^  who  began  to  reign  in  the  year  427  b.  c. 
\\\\\  he  re(  ki  ined  to  that  year  of  .\gis  when  he  re- 
stored the  use  of  gold  and  silver  money,  which  was 
contrary  to  the  laws  of  Lycurgus.  irit  was  the  last 
year  of  .Agis,  who  reigned  twenty-seven  ye.irs,  then 
it  was  in  the  year  400  lK-ft»r«-  the  <  "hristian  era  ;  .ind 
the  legislation  of  Lycurgus  is  placed  ten  or  twelve 
years  too  early  by  his  own  reckoning  in  other 
places.  For  he  says  (  Vit,  Lycurg.  p.  58  •  the 
Lphori  were  set  up  with  the  consent  of  King  Theo- 
poinpiis,  130  years  after  Lycurgus.    This  was  the 


j  year  760  b.  c. ;  by  which  account  Lycurgus  g^ve 
I  his  law<:  m  thf  \v:\x  Srjo  v..  c.  This  agrees  ex.T  tIv 
with  what  Cicero  {Orat. pra  L.  Flat,  c  26)  writes 
to  the  eflTectf  that  the  I.dcedaenionians  lived  under 
i  their  own  bws  only,  which  had  not  been  altered 
'  for  more  than  70(1  vfnrs.  thnt  is.  before  Pliilofi.^ 
I  tnon  abrogated  them,  and  substituted  those  of  the 
\  Achaei  in  tlteir  place.  So  this  places  the  laws  of 
;  Lycurgus  a  'little  before  the  year  888  b.  c.  i  lor 
'  PhiJopcmon  abrogated  them  in  the  year  188  a  c. 


PACETIiB. 

Smyev  Smith  said :  "  There  is  a  New  Zealand 

attorney  just  arrived  m  London,  with  6s.  8d.  tat- 
tooed ill  Dvor  his  f.u  c  "  (probably  on  his  chest 
also).     He  calicil  the  railway  whistle  "  the  at 

'  tomey,**  because  it  is  suggestive  of  the  shriek  of  a 
-«l>irit  in  lonMetit,  *'  and  we  have  no  right  to  assume 

!  th.it  iinv  other  i.i.i-s  of  inon  is  d.iinncrl."  Of  the 
court  of  chancery  he  said  it  was  like  a  boa-con- 
scrictor ;  it  swalklwed  the  estates  of  English  gentle- 
men in  haste,  and  digested  them  at  leisure. 


Thurlow  attended  a  representation  of  Pizarro, 
but  s.Ttik  into  .1  (K  cp  <leep  during  Rolla's  celebrated 
address  to  the  Peruvians.  "  Poor  fellow  I  "  saw! 
Sheridan,  "  I  suppose  he  fancied  he  was  on  the 
bench."   

Early  in  this  century  Judge  Lowry  was  hold- 
ing a  term  of  the  Superior  Court  in  Onslow  Coun^, 

'  N .  C  k  case  w.is  on  trial  in  which  the  amount 
invoived  was  small,  the  evidence  conflicting,  and 
the  law  intricate.    When  the  judge  came  to 

charge  the  jury,  he  astonished  counsel  by  saying, 
I  "(ientlemcn  of  the  jury,  this  .1  vfrv  fhadJqi 
I  sort  of  case  anyhow,  lake  it  and  do  the  best  you 
I  can  with  it."  Counsel  probably  saw  the  foite  of 
i  the  remark,  as  no  appeal  was  taken,  though  "very 
I  shackley  cases  "  do  sometimes  get  into  appellate 
I  courts,  as  we  all  know. 

Ii  was  the  same  learned  judge,  who  while  a 
prartiiioner  at  the  bar  unexpectedly  fast  a  case  Vx 

a  client  who  w.is  a  justice  of  the  peace,  and  in  his 
own  opini  11  n  very  le.irned  one.  The  judge  was 
at  a  loss  how  to  explain  the  cause  satisfactorily  10 


Digitized  by  Google 


Editorial  Department. 


389 


him  when  lliey  met,  but  he  did  it  as  follows: 
"Squire,  I  could  not  explain  it  exactly  to  an  or- 
dinary man,  b'.tl  Ili  an  itite'Ii^^'cnt  man  like  yoii,  w'h' 
are  so  well  posted  in  law  and  kw  phrases,  1  need 
only  say  that  the  judge  said  that  the  case  was 
taram  mn  Jvdia.**  **  Ah ! "  said  the  client,  look- 
ins;  very  wise  and  drawing  a  long  breath."  if  things 
had  got  into  that  fix,  "Six.  Lowry,  I  think  we  did 
\  cry  well  to  get  out  of  it  as  easy  as  we  did." 


In  1868  Judge  Little,  an  old  man  but  a  good 
bwyer,  was  suddenly  appointed  to  DIl  a  vacancy 

on  thf  Superior  Court  bciu  h  iti  Xorth  Cnrolinn. 
Hf  had  A  habit  of  swearing  which  could  not  be  so 
suddenly  laid  aside.  At  one  of  his  first  courts  a 
counsel  nettled  at  one  of  his  decisions  said  in  a 
rather  emphatic  way.  "  We  will  np^cal  from  ///<//." 
Ihe  old  judge  forgot  the  proprieties  of  his  new 
post,  and  promptly  replied  to  the  startled  counsel 
in  the  same  lone,  •*  Appeal  and  be  d  d ! " 


NOTBS. 


Owe  of  the  **gems  from  examination  papers^ 
which  the  /niiian  y«rir/ publishes,  saying  they  were 
vnt  by  .1  frii  nd  at  Tanjore.  i";  the  following  :  •'  If 
the  tenant  refuses  to  accept  the  puttahs,  the  collec- 
tor win  cause  him  to  eject  the  land,  and  he  wiTl  be 
imprisoned  till  the  landlord  supplies  him  with  food." 
The  food  is  to  he  furnished  evidently  as  a  substi- 
tute for  the  land  whicli  he  is  forced  to  "  eject." 


We  have  received  from  (iilbert  J.  Clark,  Esq., 
manager  of  the  Lawyers*  International  Publishing 

Co.,  of  Kansas  City,  copies  of  two  erb  engrav- 
ings of "  Eminent  American,  English,  and  Canadian 
Lawyers."  Mr.  Clatk  must  have  given  a  vast 
amount  of  time  and  research  to  the  collection  of  the 
original  portraits  of  this  host  of  legal  celebn  iie  .  ind 
he  has  been  fortunate  in  securing  such  admirable 
reproductions.  The  grouping  is  admirably  done. 
«id  the  engravings  are  real  works  of  art.  Pos- 
sessed of  these  tw  o  pirtures,  the  lawyer  will  have 
ronstanUy  before  him  the  faces  of  nearly  all  the 
great  leaders  of  the  English-speaking  bar.  Valu- 
able as  these  engravings  now  are«  their  value  will 
be  much  enhanced  as  the  yean  go  by. 


The  meeting  of  the  American  Bar  Association, 
at  Milwaukee,  on  August  30  and  3 1  and  Septem- 

luT  I.  promi'^es  to  be  of  i.nv.i'.iiai  interest.  The 
following  is  the  official  programme  :  — 

Wednesday  Morning,  to  o'clock. 

Ihe  President's  Address,  by  joba  Kandolph 
Tucker,  of  Virginia- 
Nomination  and  tleclion  of  .Members. 
Election  of  the  General  Council. 
RqKtrts  of  the  Secretary  and  Treasurer. 
Report  of  the  Executive  Committee. 

Wbdn SSDAY  ArTfiRKOOM,  5  o'clock. 

A  pape  r  I )>  Henry  Wade  Rogers,  of  Illinois,  on 
"  The  Treaiy  makiog  Power." 
A  paper  by  W.  W.  MacFarlaad.  of  New  York,  on 

"The  Ev..Ii:ti<)n  of  Jurisprudence  " 

Discussion  upon  the  sulijects  ot  the  papers  read. 

Thiirsdav  Mormno.  10  o'clock- 

The  Annual  Address,  by  Henry  B.  Brown,  ot 
Michigan. 

Reports  of  Stninliii,t;  Committees 
(I)  jurisprudence  and  Law  Kelorm. 
(s)  Judicial  Administration  and  Remedial  Pro- 
cedure. 

(3)  Legal  Education  and  Admission  to  the  Bar. 

(4)  Commercial  Law. 

(5)  International  Law. 

(6)  Avvird  of  Gold  .Medal. 

Thi  RSOAY  Evening,  8  o'clock. 

A  paper  by  U.  M.  Rose,  of  Arkansas,  on  "The 

Law  of  Trusts  and  Strikes." 
Report  of  Special  Committee  on  Uniform  State 

Laws,  etc. 

Report  of  Special  Committee  on  Expression  and 
Classification  of  the  Law. 
Report  of  Special  Committee  on  Salaries  of  Federal 

Judges. 

Report  of  Special  Committee  on  Indian  Legislation. 

Report  of  Special  Committee  on  Adoption  of  Uni- 
form Maritime  Bill  of  l.adinu 

Report  of  Special  Commiuee  on  Federal  Lode  ot 
Criminal  Procedure. 

Friday  Morxi-ng,  10  o'clock. 

Nomination  of  Officers. 

L'nfinisbtd  business. 
Miscellaneous  business. 
Election  of  Officers. 

The  annual  dinner  will  be  given  at  the  Hotel 
Pfisier  at  7  30  o'clock  on  Friday  evening. 

A  parkir  m  the  Hotel  Pfister  will  be  open  as  a 
reception  room,  for  tlie  use  of  numbers  of  the  Asso- 
ciation during  the  meeting. 
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nrcriit  DcdttijBi. 

SAMl'^■L  Bt  \iritinki>.  As^ocialf  Justice  of  the 
Supreme  Cdurt  ut  the  United  State.>,  die<l  at  New- 
port, R.  I.,  on  July  7.  He  was  the  son  of  Rich- 
ard M.  Blatchford,  a  fnmons  lawyer  of  New  York 
City,  where  he  was  horn  Marcit  9.  i8jo;  h- wi- 
j^radiialetl  from  Columbia  College  when  se\  cmeen 
years  old.  Three  years  after  he  was  chosen  by 
\Vi!Ii  1  11  \\.  Seward,  then  governor,  as  liis  private 
secretary,  and  was  military  secretary  on  the  gov- 
cnior'a  staff  until  1843.  He  was  admitted  to 
the  bar  in  1842,  and  in  1846  removed  to  Au- 
burn, N*.  v..  where  he  cntirc'l  into  partnership 
with  Christopher  Morgan,  W.  H.  Seward  being 
the  counsel  of  tiie  firm.  Clarence  A.  Seward 
afterward  joined  the  firm,  and  its  quarters  were 
transferred  to  New  York,  where  wiili  It-rr  W 
Ciriswold  the  firm  of  Blatchford,  Sewani.  vV  (iris- 
wold  was  formed.  Mr.  Bbtchford  was  apponucd 
by  Judge  Samuel  Nelson  reporter  of  the  Circuit 
Court  for  l  u  sri  Mid  indicia!  circuit,  and  began 
in  1852  the  compiUiion  of  BiatchforU's  Reports, 
which  was  continued  down  to  the  time  of  his  ap- 
pointment to  tliL-  Miprenic  C<nirt  of  the  United 
-States.  On  the  resignation  of  Judge  Bet:;.  Mr 
IJlatrhford  was  appointed  Ins  successor  by  Presi- 
<lent  Johnson,  May  3,  1867.  It  was  during  this 
ser\  ice  of  nearly  eleven  years  that  he  won  his  high 
judicial  standing.  Pri'si<lenf  Hive^;.  in  the  s])ring 
of  1878,  appointed  J mijje  liUlchford  to  the  Unileti 
States  Circuit  Court,  which  position  he  heM  until 
President  Atthur  appointed  him  to  be  .-Associate 
Justice  of  till'  United  States  Supreme  (\)urt.  He 
was  csi>ecialiy  noted  as  an  equity  judge ,  he  »a> 
an  eminent  authority  in  admiralty  law.  and  also  in 
patent  cases,  where  his  clear  i)erception  of  me- 
chanical principles  gave  him  great  advantage.  His 
decisions  stand  the  test  of  lime  as  models  of  learn- 
ing, perspicuous  reasoning,  and  concise  statements 
of  principle,  and  arc  <|noled  repeatedly,  and  in 
England  d&  well  as  \\\  thts  country. 


CONTENTS  OF  THE  JULY  MACAZINB8. 
The  Arena. 

Our  Foreign  Policy.  Wilh.^m  D.  McCratk^in.  A..M.. 
Btmetalllc  Parity.  C.  Vincent ;  Reason  .it  the  World's 

Congress  of  Religions.  Klv.  T  Krnest  .■Mien;  Women 
Wage-Larncrs,  Helen  Campbell,  lnnoccn:e  at  llic 


Price  of  Ignorance.  Rabbi  Solomon  Scbindkr ;  The 

Money  Question.  C.  J  liiipl!  ;  Christ  and  the  Liquor 
Probleii),  George  G.  lirown  ;  The  Realistic  I'reiul 
of  Modern  German  Literature,  Emil  Blum.  Ph.D.; 
The  Cnnff";>ions  of  a  Suicide.  Coulson  Kertialian . 
The  Cliarities  oj  Dives,  A.  R.  Carman.  Who  lirwke 
up  de  Meet'n*,  Will  Allen  Dromgoole. 

The  Atlantic. 

His  Vanished  Star.  I.,  II.,  Charles  Egbert  Crad- 

dock;  Within  !liL  llciit.  f'.eorge  Parsons  Lithrop;  !n 
the  Heart  oi  the  Summer,  Edith  M.  Thomas  ;  Admi- 
ral I..ord  Exmouth.  A.  T.  Mahan  ;  Passports.  Police. 
an<!  P  ist-utfice  in  Russia.  Isabc!  F  Hapgood.  A 
Getier.d  Election :  Right  aad  Wrong  in  Politics.  Sir 
Edward  Strachey:  Ghost-Flowers.  Mary  Thacher 
Hi^ginson  ;  The  Chasp  of  Siint-Cisttn.  Mary  H.irt 
well  Catherwood;  Governor  .Morton  and  the  Sons  of 
Liberty,  William  Dudley  Foullce :  Petnrch.  Gannliel 
7jt.ulfi>i(!,  Jr.  ;  St-i  in  tlie  Correspondence  of 
Petrarch,  1.,  Harriet  Waters  Preston  and  Louise 
Dodge:  Problems  of  Presumptive  Proof.  James  W. 
Clarke .  If  I'ublic  Libraries,  why  not  Public  Musenms? 
Edward  S.  .Morse. 

The  Century. 

Color  in  the  Court  of  Honor  at  the  Fair  (ilius- 
trated).  Rova)  Cortissoz;  The  White  Islander,  Part 

n.  (illtistr.itt  1!).  M.irv  linrtwcll  Catlierw. ,.i ! ,  The 
.Most  Picturesque  Place  in  the  World  (illustrated^ 
J.  and  E.  R.  Pennel) :  Thomas  Hardy,  Harriet 
Waters  Preston  'I'lic  Ofll  i.il  Dcfenre  of  Kus^lin 
Persecution  A  Reply  to  '"A  Voice  for  Russia,"joseph 
Jacobs:  Leaves  from  the  Autobio^phy  of  Salvini, 
Tommaso  Salvini ;  In  Granada  A  Song  of 
Archibald  Gordon;  Balcony  btories :  Anne  .Marie 
and  Jeanne  Marie.  A  Crippled  Hope  (tnustrated), 
(ir.ue  Kiiiu  :  S  u  a!i  Sid  i  in<;  (with  portrait).  Edmund 
Gosse;  Old  Portsmouth  Prolrles (illustrated;.  Thomas 
Bailey  Aldrich :  Bird  Songs ;  "  Sea-bird  and  Land- 
bird."  .Mar\  H  illock  Foote  ;  The  Intoxicated  Gliosi. 
Al  io  Uate<> :  Moonrise  from  the  ClilT,  Dora  Read 
Goodale;  The  Author  of  *'CttlBver**  (iUastrated), 
M.  O.  W.  Oliphant :  Hric  a-brac:  An  Artist's  Let- 
ters from  japin  (illustrated),  John  La  Farge  ;  Da«in, 
Frank  Dempster  Sherman :  Mental  Medicine :  Tl>e 

Treatment  of  Disease  by  Sugijestion  (with  pictures). 
Allan  McLane  Hamilton;  Famous  Indians:  Por- 
traits of  some  Indian  Chiefs.  C  £.  S.  Wood:  Bene- 
fits Forjoi.  \'ni,.  Woicott  Halestier;  .\  Voice  for 
the  People  of  Russia  ;  \  Repl}  to  •■  A  Voice  ft>r 
Ru5))i.t.*'  George  Kennan. 

The  Cosmopolitan 

Tlw  midsummer  number,  the  first  at  the  new  price 

of  twelve  and  a  h.df  cents  |>er  copy,  though  uncliani;cd 
in  size,  excels  any  other  issue  of  that  magazine  ia 
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tbe  nomber  of  its  distinguished  contril>utorB,  in  the  I 
interest  of  its  contents,  and  in  its  overriowing  illustra- 
tions by  famous  artists.  Fran<;ois  Copn^e.  William 
Dean  Howells.  Camille  Flainmanon.  Andrew  Lang, 
Krank  Dempster  Slierm.in.  H.  H.  boyesen.  Charles 
De  Kay.  Thomas  A.  Janvier,  Colonel  Tillman,  Agnes 
Rcpplier,  and  Gilbert  Parker  are  a  few  of  the  names 
appear  on  its  titlepage.  Three  frontispieces, 
all  by  fatnous  artists,  furnish  an  unusual  feature; 
and  among  the  artists  who  contribute  to  the  hundred 
and  nineteen  illustrations  adorning  its  pajiies,  are 
Laurens.  Reinhart,Fenn.Toussa{nt,Stevens,Saanier, 
Filler,  MenuHt  .  .111(1  Franzcn.  The  midsummer  num- 
ber is  intended  to  s«t  the  pace  for  the  magazine  at 
its  new  price  ol  twelve  and  a  half  cents  a  copy,  or 
$1  50  a  year.  The  nuigazine  remains  uiichan^ied  in 
size,  and  each  issue  will  be  an  advance  upon  its 
predecessor. 

Harper's.  , 
(talian  Gardens,  Part  I.  (illustrated),  Charles  A. 

I'l.itt :   French  Canadians  in  New  ^.n^!;ln.l  (illus- 
trated), Henry  Loomis  Nel»on  ;  The  Handsome  ' 
Humes,  A  Novel,  Part  II..  William  Black;  Side 
Lights  on  thf  Germnn  Soldier  (ilhi>!r.itcil').  I'oultney 
Bi&elow;  Silence:  A  Story  (illustrated).  Mary  E.  1 
W'ilkins;  Three  Enslish  Race  Meetings  (ttlustiated).  | 
Richard  Harding  Davis;    Algerian    Riders  (illus- 
trated). Col.  T  A.  UoJgc,  U.  S.  A.;  Horace  Chase, 
A  Novel.  Part  VIl..  Constance  Fenimore  Woolson: 
Chicajjo's  Gentle  Side.  Jul  aii  Ralph;  The  Function 
ff  Slang.  I'rof.  Hrander  Matthews. 

Lippincott's 

The  Troublesome   Lady   (illustratetl).  Patience 
Staplcton  ;  P'anny  Kemhle  at  Lenox,  C.  B.  Todd;  i 
Or.  the  Way  (illustrated).  Julian  Hawslmrne  ;  An 
Old  Fashioned  \'iew  of  Fiction.  Maurice  Francis 
Egan  :  Chicago    Architecture    (illustrated),  H.arr 
Ferree :  The  Reprieve  of  Capitalist  Clyve  (illus-  i 
trated),  Owen  Wister;  What  the  United  States  owes  ' 
'o  Itai,  C.iov.Tiim  r.  Morosini;  "The  New  Foetrv '' 
ani  y^T.  W.  E.  Henley,  Gilbert  Parker;  A  Wild 
Xi^hton  the  Am.azon,  Morgan  S-  Edmunds;  Point 
t\f-  Truth.  Robert  Timsol ;  Truth  vs-  I'oint,  Frederic 
M  Bird;  Certain  Points  of  Style  in  Writing,  Edgar 
Fswrptt ;  Men  of  the  Day,  M.  Crofton. 

Review  of  Reviews. 
This  number  very  fitly  calls  attention  to  our 

•entrance  iin  a  new  a^e — the  age  of  electricity — in 
it»  three  absorbing  articles  on  the  newest  marvels 
and  the  even  more  incredible  things  to  be  expected. 
Tiie  jre.u  eler;rical  exhibit  at  the  World's  Fair  is 
described  by  .Mr.  J.  R.  Cravath.  This  paper  is  fol- 
tewed  by  two  more  under  the  title  *'  Two  Giants  of 
rii  i  tric  Age.''  Mr.  C"  n  I.aivei  tc'lls  of  the 
per.sonality  and  sketches  the  picturesque  career  of  1 


Thomas  A.  Edison.  The  interview  with  Mr  Ldison 
presents  fully  the  ?;reat  inventor  s  views  of  the  further 
triumphs  in  electricil  science  that  are  about  to  come 
to  us  A  striking  and  picturesque  c<>ntr.i-t  t  '  tlie 
Edison  article  is  .Mr.  J.  Munros  cliaracter  sketch 
on  Sir  William  Thomson,  Lord  Kelvin.  Mr.  Munro 
tells  how  Lord  Kelvin  made  the  .Atlantic  cable  pos 
sible,  and  how  he  invented  the  best  mariner's  com< 
pass;  and  the  personality  of  the  gre.tt  Scotch 
professor  is  a  theme  of  no  Iess>  absorbing  interest 
than  his  wonderful  achievements  in  science.  All 
these  articles  are  profusely  illustrated  with  portraits 
and  pictures. 

Scribttef*s. 

The  Life  of  the  Merrliatu  sailor  (illustrated).  W 
Clark  Russell ;  Personal  Recollections  of  Two  Visits 
to  Gettysburg  (illustrated),  A.  H.  .Nickerson:  Fore- 
ground and  Vista  at  the  Fair  (illustrated).  W.  Ham- 
ilton Gibson :  The  Opinions  of  a  Philosopher, 
Chapters  III.-V.  (illustrated).  Robert  Grant ;  Ara- 
bian Night.s  Entertainments.  W.  E.Henley:  Musical 
Societies  of  the  United  Sutes.  and  their  Representa- 
tion at  the  World's  Fair  (illustrated).  George  P. 
Upton;  .'\n  Amnteur  Gamble.  .Anna  Fuller;  Trout- 
fishing  in  the  Traun  (illustrated).  Henry  Van  Dyke; 
Aspects  of  Nature  in  the  West  Indies  t  From  the 
Note-book  of  a  Naturalist  (illustrated),  W.  K. 
Brooks:  The  Copperhead,  Chapters  1.  and  11., 
Harold  Frederic  ;  The  Prevention  of  Pauperismt 
Oscar  Craig. 

New  England  Magastne. 

Mount  Washington  (illusu  ued  ,  Julius  H  W.ird  ; 
John  Ballantyne,  American,  Xl.-XIL.  Helen  Camp- 
bell :  Where  our  Flag  was  first  Saluted  (illustrated), 
William  Elliott  Griffis;  The  .Man  who  Lived  a  Plot 
(illustrated),  Everard  Jack  Appleton;  In  the  Foot- 
stei^s  of  Jane  Austen  (iRustraied),  Oscar  Fay  Adams ; 
The  Wooden  Peg,  W.  Gr.ru  .  llxperiences  during 
many  Years.  1 11. -IV.,  benjamin  P.  Shillaber;  A 
Frontier  Army  Post  (illustrated).  Price  Collier ;  The 
Common  ind  Human  in  Literature,  Walter  lilack- 
burne  Hart ;  Influence  of  Physical  Feature-s  on 
New  England  Development,  Edmund  K.  Alden; 
Forests  and  Forestry  in  Europe  and  America*  Henry 
Lambert ;  Diet,  Samuel  K.  Elliott. 


BOOK  NOTICB8. 

Thf.  Law  i>f  Inori'orated  Co.Mi'ANit:>  opcrai- 
ii^g  under  Municipal  Franchises,  such  as  Illu. 
minattng  Gas  Companies,  Fuel  Gas  C'otnpanie>, 
Electric  Central  Station  Companies.  Telephone 
Companies,  Street  Railway  Companies,  Water 
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Companies,  etc  By  Allen  Ripley  Foote. 
Robert  Clarke  Co.,  Cincinnati,  1893.  lliree 
Vols.    Law  Sheep.    $15.00  net. 

For  thi<;  new  work  of  Mr.  Foote's  we  have  only 
words  ot  commendation  and  praise.  In  method  and 
purpose  it  i»  in  every  way  admirable.  The  laws  of 
all  Sinter  pcrtntmnt;  to  Fmnch'se  Corporations  r,re 
intelligently  presented  in  a  form  adnsiitsng  of  ready 
comparison,  and  the  author  has  been  very  fortunate 
in  securing  the  etlittiri  t]  ■services  nt  .ilile  lawyers 
in  each  State,  so  that  the  stateniei<ts  kA  law  and 
tiie  true  hoMinga  of  the  several  State  court*  are 
uiven  hy  capable  practitinntrs.  and  their  correct-  1 
ness  can  be  absolutely  relied  upon.  The  magni- 
tude and  extent  of  the  work  can  be  inferred  from 
the  stntemenl  th.it  it  has  required  ;lic  l.ibors  of  an  j 
editorial  staff  of  forty-eight  experienced  writers,  ex- 
tending over  m  period  of  tliree  years :  constst.s  of 
over  3.000  pa^cs;  cites  nv^r  4,000  c:ise<!  (;is  shown 
by  the  table  of  cases  covering  sixty-three  double- 
Column  pages) ;  and  maltes  over  5,000  references 
to  constitution.!)  and  <^{rnmory  nrovi'^ion'!.  The  wwk 
will,  we  believe,  prove  indisiK-nsablc  to  all  corpiir.i- 
tion  lawyers  as  well  as  to  all  Francldse  Compa- 
nies. \Ve  cannot  speak  ton  Iiii^hl)'  uf  Mr.  Foote's 
discussion  of  the  !)rinci;>le.-,  oi  ctoaomic  legislation 
which  prefaces  the  work.  It  is  a  deep  study  of  the 
nature  and  needs  ■!<  the  nmderii  municip.dity.  and 
will  well  repay  a  thoughtful  reading.  The  leading 
features  of  this  treatise  may  be  summed  up  as  follows. 
The  work  presents:  t.  A  discnssi'.n  of  the  basic 
economic  principle^  essential  to  securing  the  best 
service  in  connection  with  these  industries,  —  a  fund 
of  suggestive  thou:ibt  for  the  slndcnt  of  political 
economy,  the  legislator  « state  ur  municipal  j,  and  all 
others  having  to  deal  practically  with  these  important 
subjects,  2.  A  general  consideration  of  the  underly- 
ing principles  of  the  law  upon  which  the  legislation 
of  the  .State,  and  the  rulings  of  the  courts  relative  to 
these  industries  rest.  —  principles  which  are  not  con- 
fined by  State  lines  or  to  any  consideialjlc  extent 
limited  by  local  legislation.  3.  A  specific  and  ex- 
haustive consideration  by  States  of  all  the  provisions 
of  law  aSecting  these  industries,  whether  cunslitu 
tional,  statutory,  or  judicial,  —  each  State  section  pre- 
pared by  a  thorou'^hly  capable  practitioner  nf  (he 
•Slate  interested  in  the  questions  considert-d  uul  lully 
equipped  to  discuss  them.  4.  A  very  full  an.ilytical 
index  of  the  entire  work  arranged  with  special  refer- 
ence to  the  ready  comparison  of  the  provisions  of 
law  of  each  State  upon  any  given  question.  6.  Ap- 
pendices supplemental  to  these  discussions,  niviny 
a  complete  list  of  reports  of  the  courts  of  each 
State  and  their  method  of  citation,  both  by  States  and 
alphabetically  ;  specimen  ordinances  en.Kted  by  some 
of  the  more  important  cities  and  operated  under  by 


franchise  comp.mits;  a  tof  ica!  index  of  State  sec- 
tions, giving  the  subdivisions,  heads,  and  subheads 
discussed  therein;  and  brief  sicetcbesol^aittomej-s 
engaged  in  the  preparation  of  the  work. 

Ihe  L.\w  of  Collaieral  Aitack  on  Ji;iJicui, 
pROCBEDiNGS.  By  JoHN  M.  Vanflebt.  Colla- 
ghan  and  Company,  Chicago,  1892.  Law 
Sheep.  I6.50  net 

There  is  no  point  U|x>n  which  the  profession  has 
felt  more  perplexity  than  that  of  deciding  whether  a 
decree  or  judgment  can  be  avoided  or  defeated  by 

collateral  attack  .  and  this  treatise  by  J\ul-e  \';u, fleet 
will  prove  a  valuable  assistant  in  determining  such 
questions  wlien  they  arise.   The  decisions  have  iieen 
I  so  eontlictin^'  that  a  v.i-t  atnount  of  researrh  .■.nd 
patience  on  the  author's  part  must  have  been  neces- 
sary to  reduce  the  varied  judicial  reasonings  to  any- 
thing hkc  order.    Jnd^e  Vanfleet  has  ;iccompli>lied 
this  task  in  a  most  satisfactory  manner,  and  gives  us 
a  clear,  comprehensive,  and  schofavly  worlc.  one 
whieh  wilt  h'n^;  hold  its  ])lace  as  a  standard  up">n  a 
most  intricate  subject.    The  conflict  of  authorities 
forced  tlie  author  to  criticise  the  courts  and  their 
decisions  in  many  cases,  and  the  impartiality  and 
discernment  of  the  subject  here  shown  by  Judge  Van- 
fleet  must  win  for  him  and  his  work  very  high 
approval.    More  than  1,700  decisions  in  the  English 
courts  and  those  of  the  United  States  are  criticised 
and  condemned  on  principle  and  antliority.  Among 
the  wei^htv  decisions  |jy  the  United  States  Supreme 
Court  thus  criticised  and  condemned  by  the  author, 
may  be  mentioned :  Rose  v.  Himdy,  4  Cranch,  269: 
Thompson-'.  Whitman,  iS  Wall  457  ;  United  States 
V.  Winchester,  99  U  S.  372  ;  Ex  parte  Siebold,  100 
ir.  S.  371 ;  United  States  v.  Walker.  109  U.  S.  258; 
//(  re  Snow.  I20  U.  S.  274;  Ha.ssall  v.  Wilcox,  130 
C  S.  493;  Nielsen,  Petitioner,  131  U.  S.  176  We 
heartily  commend  this  treatise  to  the  profession,  as 
one  of  the  most  valuable  which  has  been  offered  to 
them  by  any  law  writer. 

DoNAi.n  M.ARCT.    By  Elizabeth  Srt'ARV  PHtLFS- 
Houghton,  Mifflin,  tSc  Co.,  Boston,  189.^ 


This  is  an  admirable  bo  >k  for  boys  The  pictures 
of  college  lite  arc  stirring  and  exciting,  and  at  the 
same  time  truthful  portrayals  of  experiences  in  some 
of  our  universities  in  years  not  long  since  gone  by. 
"Rushing"  and  "hazing"  are  now  happily  thing* 
of  the  past :  but  the  accounts  of  them  will  be  fead 
with  interest  by  the  rising  generation,  and  to  maoy 
an  older  reader  they  will  bring  vivid  memories  of  his 
college  days.  A  strong  healthy  tone  pervades  the 
book,  and  it  should  be  an  inspiration  to  boys  tostrive 
to  be  earnest  and  manly  in  life. 
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JASPER  YEATBS. 

By  BlLNjAMlN  ChAiMI'.S'EYS  .Vn.EE. 


A  LAWYER'S  vocation  is  ever  running 
into  new  fields  of  usefulness,  The 
flight  of  time  chaiifrcs  the  customs  and 
manners,  and  they  in  turn  the  conduct  oL 
men  and  women.  Old  laws  pass  out ;  new 
ones  come  in.  Old  decisions  are  rejected ; 
new  ones  made,  quoted  in  a  hundred  cases, 
and  then  overruled,  all  before  the  ink  with 
which  they  have  been  printed  is  fairly  dry. 

But  though  the  outwtupd  forms  may  change, 
there  are,  connecting  the  lawyer  of  this  de- 
cade with  the  law)  er  of  a  century  ago,  the 
old  unchanging  principles  and  bases.  These 
ail  must  study,  all  must  know ;  they  stand 
above  and  beyond  the  changing  forms  and 
matters  which  go  to  make  up  a  modem  law- 
yer's life,  so  that,  aside  from  the  public 
eminence  and  standing  a  lawyer  of  a  cen- 
tury ago  may  have  attained,  his  professional 
brethren  of  to-day  feel  an  almost  personal 
interest  in  his  life  and  doings  ;  and  if  that 
life  has  been  twofold  in  its  usefulness, —  a 
liie  oi  service  to  the  profession  and  a  life  of 
service  to  the  State,  —  we  are  the  more  in- 
terested, and  feel  the  more  repaid  for  our 
investigation. 

Tlie  times  following  the  Revolution  were 
even  more  trying  than  the  years  ol  war. 
Even  after  the  Constitution  had  been  adopted 
and  fully  ratified,  the  restlessness  of  the 
people  was  permitted  to  work  in  channels  i 
reaching  into  the  most  vital  parts  of  the 
government.  Not  liiat  there  were  numerous 
or  dangerous  acts  of  force,  not  that  riot  and 
robbery  ran  rampant,  but  the  machinery  of 
government  started  with  so  much  jarring 
50 


I  and  jolting,  amid  so  much  confusion,  that 
I  e\en  the  builders  themselves  well-nij^h  de- 
spaired nt  ever  seeing  the  machine  stand  to- 
gether long  enough  to  do  any  practical  work. 

Strong  and  straightforward  indeed  must 
be  the  man  who  could  stand  the  temptations 
and  trials  of  the  time. 

As  his  contcmixjraries  estimated  him, 
Judge  Ycatcs  was  one  oi  the  must  brilliant 
men  of  his  day.  Strong  and  intellectual  in 
mind,  placed  by  his  own  labors  in  a  position 
where  he  could  show  his  ability,  he  made 
his  work  part  of  the  history  of  law  in 
Pennsylvania. 

Jasper  Yeates  was  born  in  Philadelphia. 
April  7,  I74S-  His  early  boyhood  days  were 
spent  in  the  best  schools  of  Iris  State  In 
1761  he  graduated  with  high  honors  B.A.j 
from  the  College  of  Philadelphia ;  the  de- 
gree of  A.M.  came  soon  after. 

Natural  gifts  and  personal  desires  caused 
the  study  of  the  law  to  be  taken  up,  and  for 
some  years  a  thorough  course  of  study  in 
the  laws  of  his  native  State  was  followed 
assiduously ;  then  realizing  that  a  study  of 
the  foundations  of  law  at  the  fountain-head 
would  be  of  great  benefit  to  him,  he  went  to 
London,  and  resided  for  some  time  at  the 
Inns  of  Court. 
The  year  1765  saw  his  return  to  the  Colo- 
i  nies,  and  his  admission  to  the  Lancaster  Bar. 
The  profession  at  once  felt  the  influence  of 
the  brilliant  young  lawyer,  and  a  large  prac- 
tice was  soon  established ;  in  his  hands  were 
placed  many  important  cases,  all  of  which 
were  treated  in  a  most  remarkably  brilliant 
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manner.  Bnt  no  matter  how  great  the  press 

of  business,  Judge  Yeates  was,  at  all  times 
in  his  life,  methfHlical  and  studious.  Inside 
of  ten  years  after  his  admission  to  the  bar, 
Jasper  Yeates  became  known  throughout 
Pennsylvania  as  a  distinguished  advocate. 
His  specialty  seemed  to  be  Orphans'  Court 
work  and  Decedents'  Estates. 

In  1774  the  people  of  Boston  were  suffer- 
ing much  from  General  Gage's  oppressive 
conduct;  associations  for  tfaeir  relief  were 
foi  inL-d  in  nearly  every  colony,  and  the  in- 
habitants of  Pennsylvania  were  not  behind 
in  the  good  work.  In  June  of  that  year  a 
letter  from  the  "  Committee  of  Correspond- 
ence" of  the  city  of  Philadelphia,  and  di- 
rected to  the  ftcctioklcts  of  Lancaster,  was 
received  by  Judge  Yeates.  After  announc- 
ing a  meeting  of  the  inhabitants  of  the  city 
and  county  of  Fhiladelphta  to  be  held  in  the 
State  House,  Wednesday,  June  15,  the  com- 
mittee requested  that  a  meeting  of  the  people 
of  Lancaster  County  be  held  for  the  purpose 
of  ascertaining  their  sentiments  in  the  mat- 
ter. A  meeting  was  therefore  held  in  the 
Court  House  on  June  15.  At  this  meeting 
"Jasper  Yeates,  Ksq.,  IMuartl  .Slu|ipen,  Esq., 
George  Ross,  Ksq.,  Mathias  Slough,  Esq., 
James  U  ebb,  Lsq.,  William  Alice,  Esq.,  Wil- 
liam Henry,  Esq.,  Mr.  Ludwig  Lanman,  Mr. 
William  Ba  asm  an,  and  Mr.  Charles  Hall"  j 
were  appointed  a  committee  "to  correspond 
with  the  general  committee  of  rhiladelphia." 
In  pursuance  of  a  general  notice  sent  out  in 
November,  1774,  an  election  was  held,  De- 
cember 15,  to  elect  "sixty  proper  persons 
for  a  committee  to  observe  the  conduct  of 
all  persons  touchini;  the  general  Association 
of  the  general  Congress."  At  this  election 
Jasper  Yeates  was  elected  a  delegate  from 
the  borough  of  Lancaster.  We  find  his  name 
on  the  records  of  "  the  Committee  of  Obser- 
vation" as  present  regularly,  and  as  always  i 
taking  an  active  part  in  the  procee*lings ; 
and  on  Nov.  8,  1775,  he  was  duly  elected 
chairman,  with  George  Ross — whose  name 
was  afterwards  to  stand  in  solemn  attest  on 
the  Declaration  of  Independence  —  as  secre- 


tary. Jasper  Yeates*s  work  on  this  com- 
mittee was  earnest  and  successful ;  he  had  a 
trying  position  to  till  at  a  trying  time,  but  he 
none  the  less  gave  entire  satisfaction. 

In  the  summer  of  1776  he  made  a  journey 
to  Western  Pennsylvania  to  the  scene  of 
Braddock's  defeat  He  thus  describes  the 
field ;  - 

Pittsburgh,  Aug.  21, 1776. 
Dbak  Sia,— We  yesterday  nude  a  pacty  to 

visit  Braddock's  Field    ^Ve  went  in  a  large  canoe, 
with  six  oars,  fourteen  p«?rson«!  in  number.  .A 
platform  was  raised  on  each  cttd  lur  a  place  to 
sleep,  and  then  hoop  poles  bent  over  about  four 
feet  in  lieight,  on  whi(  h  Ijl.inkcts  were  stretched 
to  keep  off  sun  or  ram.    V\'e  were  well  supplic<1 
with  provisions  and  refreshments.    Que  of  our 
companions  played  delightfully  on  a  German  flute ; 
;  our  time,  therefore,  did  not  pass  lu  nvily  wliiie  we 
ascended  the  Munongahcb.    W'c  arrived  at  the 
field  in  about  four  hours ;  we  made  a  heatty  din- 
ner not  far  from  the  battle-ground,  near  a  fine 
spring     It  %vn>^  wise  in  eating  before  we  \iM*eii 
the  field,  for  1  would  have  had  but  little  appetite 
if  we  had  pursued  a  different  course.   When  we 
roiumenccd  our  ramble,  our  hearts  sickened ;  the 
skulls  and  bones  of  our  unburicil  rnuntrymen  met 
our  eyes,  and  we  conlc-niplated  in  imagination  as 
an  event  but  recently  happened.    Any  penon  of 
common  humanity  uould  have  experienced  pain 
from  the  reflection  tli  i:  Lctween  five  .ind  six  hun- 
dred brave  men  fell  victmis  to  the  merciless  savages. 
The  marks  of  cannon  and  musket  balls  are  stiU  to 
be  seen  on  the  trees ;  many  of  the  impiessioas 
nre  twenty  feet  from  the  ground.    My  indignatioii 
was  greatly  excited  against  the  commaiider  of  the 
British  army  in  suffering  so  many  brave  men  to 
perish  from  an  obstinate  adherence  to  Kuropean 
rules  of  war.    The  o1>s«t\  ntions  I  heard  Sir  Fran- 
ces Halket  make  of  the  disasters  of  th.it  bloody 
cKiy,  and  his  filial  expressions  of  affectiM  to  the 
memory  of  bis  worthy  father,  Sir  iVter  Halket. 
rushed  to  my  recollection.     My  fi  rlincs  were 
heightened  by  the  warm  and  glowing  narration 
of  that  day's  events  by  Dr.  Widker,  who  was  an 
eycwitnes.s.    He  |x)inted  out  the  ford  where  the 
army  crmsetl    the   Monongahria   (lielow  Turtle 
Creek  ciglu  huiidrctl  yards).    .\  tincr  sight  could 
not  have  been  beheld :  the  shining  barrels  of  the 
muskets,  the  excellent  order  of  the  men,  the  clean- 
liness of  their  appearance,  the  joy  depicted  on 
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every  face  at  being  so  near  Fort  Da  Quesne,  — 
the  highest  object  of  their  wishes,  —  the  nmsic  re- 
echoed through  the  mountains.    How  brilliant  the 
muming,  how  melancholy  the  evening!  The 
sa\agcs  and  Ftendi  had  hudly  an  idea  of  victory 
when  they  made  the  attack.   Brackiock  appeared 
almost  to  have  courted  defeat.    Against  every  re- 
monstrance of  Sir  Peter  Halket,  Major  Washing- 
ton^ and  other  of  his  officers,  he  vefiised  to  let  a 
man  leave  his  tank.  They  fired  in  platoons  against 
no  object  (how  very  dispiriting  to  a  gallant  so?- 
dier  \) ;  they  were  shot  down  in  whole  ranks.  The 
cnemjr,  observing  the  htfotuathm  of  the  General, 
felt  assured  of  victory,  redoubled  their  exertions, 
and  fired  with  -inrh  fatal  precision  as  to  cause  our 
men  to  throw  away  their  guns,  and  run  ofT  in  the 
greatest  disorder.  The  officers  in  vain  attniiincd 
to  arrest  their  course  ;  they  were  compelled  to 
follow  their  example.    How  differently  did  they 
cross  ilic  river  now,  —  without  arms,  order,  or 
music  tlie  hellish  yells  of  the  Indians,  and  ihe 
groans  and  shrieks  of  the  dying  and  the  wounded 
(ailing  (ipon  their  ears  !    I  will  not  iiain  \'on  by  a 
further  recital ;  suffice  it  that  the  enemy  pursued 
them  no  farther  than  the  ford.  The  dead  bodies 
of  our  troops  were  suffered  to  remain  a  i)rey  to 
wolves  and  crows.    When  the  I  jiglivh  took  i^os- 
session  in  1 758  of  Fort  Pitt,  a  party  was  sent  out, 
who  buried  upwards  of  four  hundred  and  fifty 
skulls.    Many  have  since  been  buried,  and  many 
remain  as  monuments  of  our  s?"'.amc.    That  the 
enemy  derived  any  advantage  from  tlie  ground  I 
cannot  believe ;  their  real  advantage  consisted  in 
mode  of  fighting  and  the  blunder  of  Brad- 
dock.    We  returned  home  late  in  the  eveniiiij ; 
the  music  of  the  flute  was  deUghtfui  and  solemnly  i 
impressive. 

\Miat  a  waste  of  l)]oorI  and  treasure  has  this 
liule  spot  cost  France,  England,  antl  .America  ! 
The  prospects  around  here  are  most  cliarming  on 
the  Allegheny  and  Monongahela,  the  walks  pleas- 
ant l>eyond  description.  I  hxd  often  licard  of  tlie 
celebrated  Fortress  of  Du  Quesne  in  my  youth. 
What  is  it  nowP  A  little  irregular  ground,  a  few 
graves,  nnd  the  fosse  of  the  fort  are  only  visible. 
1  remarked  the  grnve  of  Colonel  Claphnm.  Fort 
IHtt  stands  one  hundred  yards  from  Fort  Du 
>>»esne,  fronting  the  junction  of  the  waters.  .\ 
garrison  and  guard  reminds  me  that  we  are  Still  in 
a  state  of  warfare.  May  God  grant  that  peace 
may  soon  be  restored  to  us,  and  the  Liberty  of 


our  country  placed  beyond  the  arm  of  1  yranny 
to  reach  I 

Yours,  etc., 

J.  Ykates. 

Mr.  Yeates  returned  to  Lancaster  shortly 
after  the  date  on  which  this  letter  was 

written. 

He  still,  while  foliowinL;  his  large  prac- 
tice, entered  into  public  life  with  zealous 
patriotism.  In  1787  he  was  a  delegate  to 
the  convention  which  ratified,  on  the  part 
of  Penns) Ivania,  the  Constitution  of  the 
United  Slates,  and  was  one  of  the  com- 
mittee of  three  who  reported  a  form  of 
ratification.  In  1791  he  was  appointed  an 
Associate  Justice  of  the  Supreme  Court  (tf 
Pennsylvania  ;  now  it  wns  that  the  harvest 
of  Judge  Yeates's  years  of  study,  research, 
and  practice  was  to  come. 

Calm,  earnest,  and  thoughtful  in  disposi- 
tion, of  great  natural  mental  powers,  he 
possessed  the  ideal  judicial  tctnperament. 
Hib  decisions  were  prompt,  earnest,  studied. 
Clearly  ddivered,  they  expedited  the  busi- 
ness of  the  court  in  a  most  creditable  man* 
ner.  Always  methodical  in  his  habits  of 
business,  the  assurance  his  clients  placed 
in  him  as  a  counsellor  was  turned  into  admi* 
ration  and  respect  for  him  as  a  judge. 

In  1794  President  George  Washington 
appointed  him  one  of  a  commission  of  three 
"  to  repnir  to  the  western  counties  and  con- 
fer with  such  bodies  as  they  may  approve, 
in  order  to  quiet  and  extinguish  the  insur- 
rection." (This  was  the  notorious  "  Whiskey 
Insurrection.")  The  other  members  of  the 
commission  were  James  Ross  and  William 
Bradford.  These  commissioners  went  to 
Pittsburg,  and  were  there  joined  by  the 
Hon.  Thomas  McKean  and  William  Irvine, 
Est|uites,  who  were  commissioners  on  the 
oartof  the  cxcrittive  of  Pennsylvania,  After 
holuing  several  conferences  with  the  com- 
mittees of  the  Insurgents,  the  United  States 
commissioners  reported  at  length,  under 
date  of  Sept  24,  1794.  The  work  of  this 
committee  was  arduous  and  troublesome ; 
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but  Judge  Yeates  and  hii»  associates  filled 
their  posts  with  strength  and  dignity. 

In  1805  Judge  Yeates, together  with  Chief- 
Justice  lidward  Shippcn  anti  Justice  Smith, 
was  impeached  —  but  after  wards  acquitted 
—  before  the  Senate  of  I'ennsylvania.  The 
iacts  in  this  case  were:  On  Feb.  28.  1803. 
in  the  House  of  Representatives*  a  me- 
morial from  one  Thomas  Passmnre,  of  the 
city  of  Philadelphia,  was  presented.  This 
memorial  set  turth  thai  the  said  Thomas 
Passmore  had  been  subjected  to  fine  and 
imprisonment  for  a  contempt  of  court  by 
the  justices  of  the  Supreme  Court,  without 
trial  by  jury.  He  also  pleaded  that  the 
offence  was  not  at  all  a  contempt  of  court. 
An  inquiry  was  asked. 

This  memorial  was  referred  to  the  next 
session  of  the  Legislature,  on  account  of 
the  lateness  of  the  session.  In  the  next 
session,  therefore,  on  Jan.  17,  1804.  this 
memorial  was  referred  to  the  Committee  of 
Grievances ;  this  committee  reported  <»i 
.March  13.  They  recited  the  facts  in  the  rase 
at  length.  These  facts  were  that  Thomas 
Passmore  had.  on  SepL  8,  1802,  posted  in 
a  public  coffee-house  a  notice  derogatory 
to  one  Andrew  Bayard.  Hiis  man  Bayard, 
it  had  been  decided  in  a  case  before  the 
Justices  of  the  Supreme  Court,  owed  Pass- 
more  some  hundreds  of  dollars.  But  for 
thus  libelling  his  opponent  in  the  suit 
Passmore  was  fined  fifty  dollars,  and  com- 
mitted  for  thirty  (lays. 

"  It  appears,  moreover,"  said  the  com- 
mittee, '*  from  the  evidence,  that  the  usual 
course  of  proceeding  was,  in  the  first  in- 
stance, departed  from  by  the  court.  Imme- 
diate sentence,  or  atonement  to  Mr.  Bayard, 
was  the  only  alternative. 

"  Although  the  said  Thomas  Passmore  had 
complied  with  every  request  of  the  said  court, 
except  that  lie  refused  to  make  an  apology  to 
.Andrew  Bayard,  he  was  fined  and  imprisoned 
by  the  said  court  as  aforesaid." 

Th«  committee  then  suggested  that  a 
committee  be  appointed  to  draft  articles  of 
impeachment  against  the  Justices  "for  a 


high  niisdemeanor  in  their  official  capacity, 
by  arbitrarily  fining  and  imprisoning  Thomas 
Passmore."  It  was  resolved  to  impeach  the 
Justices  ;  the  trial  was  fixed  for  the  first 
Monday  in  January,  1 805. 

Accordingly,  on  Monday,  Jan.  7,  i8oj, 
at  eleven  a.  m.,  the  Senate,  as  a  Court  of 
Impeachment,  convened  in  the  chamber  of 
the  House  of  Representatives.  There  were 
present  the  Speaker  of  the  Senate,  who 
acted  as  i'residcnt  of  the  Court :  twentv- 
I  three  Senators;  the  counsel  for  the  prose* 
cution,  Caesar  A.  Rodney,  Esq.,  of  Delaware; 
i  and  the  impeached,  with  Jared  Ingersoll, 
Ksq.,  and  A.  J.  Dallas.  Esq.,  as  their  counsel. 
The  trial  was  long  and  severe,  the  evidence 
exhaustive,  the  speeches  of  the  counsd  long 
and  eloquent;  and  on  Friday.  January  25. 
the  last  speech  was  finished.  It  was  decided 
to  adjourn  until  the  next  day  for  the  taking 
of  a  verdict ;  then  another  adjournment  was 
made  to  Monday,  28th ;  then  in  answer  to 
the  question,  "  (iuilty  or  not  guilty  ? "  the 
Senators  voted  eleven  for  acquitta!,  thirteen 
for  impeachment.  The  Constitution  requir- 
ing a  vote  of  two  thirds  to  convict,  the 
Justices  were  acquitted. 

It  can  easily  be  seen  that  but  three  votes 
more  against  them  would  have  been  suffi- 
cient to  convict  the  accused  Judges.  Tbii 
large  vote  against  them  is  attributed  to 
political  envy  rather  than  to  any  belief  in 
their  guilt. 

It  was,  however,  verj'  unusual  for  the 
whole  Supreme  Bench  to  be  indicted  at 
one  time,  though  individual  justices  were 
impeached  as  many  as  three  or  four  times 
in  their  administrations. 

Jnd^e  Yeates  remained  on  the  bench,  with 
honor  both  to  his  country  and  himself,  until 
his  death,  March  13,  1817. 

Now,  what  was  he  who  served  so  well  the 
many  demands  upon  him  .* 

It  has  been  said  that  if  you  would  know 
a  man,  you  must  know  his  books ;  they  are 
not  only  comrades  iA  his  own  choosing,  but 
associates  in  those  hours  when  his  personality 
stands  least  obscured. 
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Judge  Yeates's  private  library  was  large 
and  comprehensive  ;  chosen  not  for  amuse- 
ment or  for  pastime,  but  carefully  put 
togetiicr,  —  showing  the  touch  o£  a  master^ 
hand  in  letters ;  it  was  just  such  a  library  as 
a  large-minded  lUtirmttur  would  revel  in. 
Going  on  to  the  other  cases,  what  do  ue 
find  his  legal  library  to  be,  —  for  it  is  still 
in  ejdstence?  An  almost  complete  collec- 
tion of  the  then  eiristing  works  on  legal  sub> 
jects, numbering  one  thousand  and  forty-three 
volumes.  Do  we  need  a  further  insight  into 
his  character  ?  Studious,  methodical,  indeed, 
must  be  he  who  would  spend  so  much  time 
and  money  on  his  library,  and  what  is  more, 
spend  so  well 

Further  :  while  on  the  bench  Judge  Yeates 
made  copious  notes  of  all  cases  brought  to 
bis  notice;  these  he  has  embodied  in  the 
well-known  series  of  Reports  bearing  his 
name.  These  cover  the  period  from  1791 


to  1808,  and  are  models  iA  style  and 

diction. 

Personally  of  impressive  stature  and  bear- 
ing, all  who  knew  Jasper  Yeates  at  once 
admired  and  respected  the  genial  hos^  the 
wise  counsellor,  the  earnest  advocate,  the 
learned  judge. 

His  was  a  large  share  of  the  honors  of 
his  country  ;  but  seldom,  since  his  day,  have 
those  honors  been  home  so  well. 

He  did  not,  it  is  true,  wield  the  sabre  or 
carry  the  musket  ;  but  his  heart  was  his 
nation's,  and  whether  in  public  or  in  private 
life,  he  ever  gave  himself  for  the  good  of  his 
countrymen. 

Judge  Yeates's  remains  were  interred  at 
Lancaster,  Pennsylvania,  On  his  tombstone 
may  be  read  — and  passmg  years  but  cut  each 
letter  clearer  —  this  well-won  tribute  :'*He 
left  behind  him  a  name  which  will  perish  only 
with  the  judicial  records  of  his  country." 
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THB  TRIAL  AND  CONDEMNATION  OP  JESUS  AS  A  LEGAL  QUESTION. 

I. 

By  Hon.  Edward  W.  Hatch. 


IT  is  not  the  purpose  of  this  paper  to  con- 
aider  its  subject  as  a  theological  question 
in  any  sense,  bat  placing  ourselves  in  the 

position  occupied  by  Judcea  and  its  people 
at  the  time  when  Jesus  was  tried  and  con- 
demned, to  examine  it  as  a  legal  question 
governed  by  the  law  and  practice  of  the 
Jewish  Theocracy  as  it  was  then  adminis- 
tered. For  this  purpose  \vc  do  not  consider 
the  divine  attributes  of  Jesus,  but  consider 
him  alone  as  a  Jewish  subject,  bound  by  the 
laws  of  his  nation  and  subject  to  the  juris- 
diction ot  its  properly  constituted  tribunals. 
The  Jews  have  ever  rejected  Jesus  as  the 
Messiah,  and  have  ever  contended  that,  how- 
ever much  his  cundcmnation  and  death  js 
to  be  regretted,  yet  that  treating  him  as 
a  citizen  of  the  Jewish  nation  he  was  an 
offender  against  their  laws,  was  f^uilty  of  a 
capital  offence,  was  rci^^idarly  tried,  con- 
demned, and  executed  ;  that  while  the  bluii- 
ders  of  the  Hebrews  may  be  pitied,  they 
should  not  be  condemned.  It  is  the  pur- 
pose of  this  paper  to  examine  this  question 
tested  alone  by  the  standard  claimed  by 
some  Jewish  authority,  Mr.  Joseph  Salva- 
dor, a  physician  and  learned  Jew,  in  a  his- 
tory  of  the  Institutions  of  Moses,  and  the 
Hebrew  people,  attempts  to  justify  the  trial, 
condemnation,  and  execution,  i  he  question 
stated  in  his  language  is :  "  But  since  they 
[the  Jews]  regarded  him  only  as  a  citizen, 
did  they  not  try  him  according  to  their  law 
and  its  existing  forms  "  In  answeriuL;  this 
question  Mr.  Salvador  states :  "  i  his  is  my 
question,  which  can  admit  of  no  equivoca- 
tion. I  shall  draw  all  my  facts  from  the 
Evangelists  themselves,  without  inquiring 
whether  all  this  history  was  developed  after 
the  event,  to  serve  as  a  form  to  a  new  doc- 
trine, or  to  an  old  one  which  had  received  a 


fresh  impulse."  Talcing  this  therefore  as 
our  standard,  let  us  make  inquiry.  It  has 
been,  and  is  at  the  present  day,  quite  a  preva* 

lent  impression  that  the  putting  to  death  of 
Jcsus  was  the  work  of  a  mob  of  irresponsible 
persons,  without  reference  to  law,  its  forms 
or  practice.  Such  a  view  is  erroneous,  as 
Jesus  was  charged  with  a  specific  offence, 
was  arraigned  before  a  constituted  trihunal, 
had  a  trial,  and  was  sentenced.  Sitting  in 
review  now,  we  may  examine,  as  upon  ap- 
peal, whether  or  not  the  law  was  complied 
with.   As  we  shall  hereafter  see,  under  the 

Jewish  law  there  were  four  essential  things 
necessary  to  concur  in  order  to  authorize 
the  carrying  out  hnal  sentence  in  a  capital 
case: — 

( 1 )  There  must  have  been  a  capital  crime 

committed  ; 

( 2)  There  must  have  been  a  jurisdictii>iial 
tribunal  to  try,  regularly  organized,  sittuig  at 
an  authorised  time  and  place  ; 

(3)  Competent  proof  by  two  qualified  wit- 
nesses to  establish  the  crime;  and 

(4)  A  sentence  of  condemnation  regularly 
pronounced. 

We  will  examine  these  in  the  order  stated 
The  crime  of  which  Jcsus  was  accused 
was  that  of  blaspliemy.  This  was  a  crime 
punishable  with  death,  according  with,  and 
based  upon  the  direct  command  of  Jehovah 
given  to  Moses  as  recorded  in  the  twenty- 
fourth  chapter  of  Levitictis.  where  it  is  re- 
lated that  the  I-'jjyptian.  son  of  an  Israclitish 
woman,  strove  with  a  man  of  Israel,  and 
the  Israelitish  woman's  son  blasphemed  the 
name  of  the  Lord. 

"  12.  And  they  put  him  in  ward,  that  th« 
mind  of  the  Lord  migrht  be  shewed  them. 

"  13.  And  the  Lord  spake  unto  Moses, 
saying :  — 
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"  14.  Bring  forth  him  that  hath  cursed 
without  the  camp:  and  let  all  that  heard 

hire  lay  their  hands  upon  his  head,  and  let 
all  the  congregation  stone  him. 

"15.  And  thou  shalt  speak  unto  the  chil- 
dren of  Israel,  saying,  Whosoever  curseth 
his  God  shall  bear  bts  sin. 

"  16.  And  be  that  blasphemeth  the  name 
of  the  l  ord,  he  shall  surely  he  [iiii  to  death."' 
AUu  in  the  commandmcnl  as  stated  in 
Exodus,  chapter  xx.,  and  in  Deuteronomy, 
chapter  xiii.,  where  it  is  provided :  If  there 
arise  among  you  a  prophet,  or  a  dreamer  of 
dreims  .  .  .  sayint:^,  Let  us  fjo  after  other 
gods  which  thou  hast  not  known,  and  serve 
them,  thou  shalt  not  hearken  unto  the  words 
.  .  ,  and  that  prophet  or  that  dreamer  of 
dreams  shall  be  put  to  death."  Hhsplictny 
embraced  not  alone  cursing  "  by  the  iiu  rtablc 
name  of  God,"  but  included  claim  made  10 
the  possession  of  divine  power,  or  equality 
with  God.  It  was  under  the  latter  charge 
:hat  Jesus  was  tried.  This  was  tlic  Mi)saic 
law,  and  as  such  was  codified  ui  the  Mishna, 
which  it  is  claimed  was  delivered  to  Moses 
upon  Mount  Stnai,  and  by  Moses  trans- 
mitted, passing  tbrou:;h  forty  receivers,  until 
the  time  of  Rabbi  Judah,  the  Iloly.  These 
receivers  were  qualified  by  ordiuatiun,  and 
handed  it  from  generation  to  generation, 
tt  was  considered  unlawful  to  reduce  it  to 
writing  ;  but  after  the  Ca|)ii\  ity,  for  political 
purposes,  it  was  formulated  in  a  written 
code,  and  furnisi^cd  the  course  of  judicial 
procedure  of  the  Jews  so  long  as  they  re- 
ni«ned  in  Judaea.  By  this  code  blasphemy 
was  punishable  with  death  by  stoning,  and 
a!^o  by  post-mortem  hana:rni5,  the  latter 
ignominy  being  applied  to  but  two  cases, 
^the  one  mentioned,  and  idolatry. 

Our  next  inquiry  is,  Does  the  testimony 
of  the  Evangels  show  Jesus  to  have  been 
guilty  of  this  offence  ? 

It  is  not  only  not  claimed  by  the  Christian 
that  Jesus  was  not  the  Son  of  God,  but  on 
the  contrary  it  is  the  basic  groundwork  of 
the  Christian  faith.  S<Mne  writers  liavo  said, 
in  order  to  overthrow  the  charge  that  Jesus 


committed  any  offence  against  Jewish  law, 
that  for  a  person  to  call  himself  a  .Son  of 

God  was  not  blasphemy  as  understood  by 
the  Jews,  since  it  was  a  common  ;ippcllation. 
indicating  that  the  person  was  a  follower  of 
the  Most  High,  and  that  it  was  in  that  sense 
that  Jesus  used  it,  consequently  he  was  not 
a  blasphemer  within  the  Musaic  law.  Such 
i  reasoning  cannot  stand  unless  there  fall 
with  it  the  divinity  of  Christ.  The  ques- 
tion naturally  arises,  If  Jesus  did  not  claim 
to  be  the  Son  of  God  and  one  with  the 
Father,  why  then  is  he  believed  equal  with 
God  ?  Jews  and  Christians  alike  liehevc 
that  Jesus  claimed  to  be  .sent  ot  God,  and 
one  with  the  Father.  That  the  Jews  so 
understood  him  does  not  admit  of  doubt. 

riie  first  direct  accusation  of  blasphemy 
wa.s  after  the  first  Passover  feast,  when, 
being  at  Galilee,  Jesus  healed  a  man  sick  of 
the  palsy,  saying :  "  Son,  be  of  good  cheer : 
thy  sins  be  forgiven  thee.  And  behold,  cer- 
tain scrilies  said  within  themselves.  This  man 
blasphemeth  :  who  can  forgive  sins  but  God 
only?"  And  again  on  the  Sabbath  day, 
as  written  by  John,  at  the  pool  of  Bethesda 
he  cured  a  man  of  an  infirmity,  and  directed 
him  to  take  up  his  bed  and  walk.  The  Jews 
sought  to  slay  hira,  "  because  he  not  only  had 
broken  the  Sabbath,  but  said  also  that  God 
was  his  Father,  making  himself  equal  with 
God."  Violating  the  Sabbath  was  also  pun- 
ishable with  death  by  stoning. 

The  complaints  of  the  Jews  for  violation 
of  the  Sabbath  <feiy,  for  the  forgiveness  of 
sins,  for  eating  with  unwashed  hands,  and 
eating  with  publicans  and  sinners,  occur  fre- 
quently in  the  records  of  all  the  Evanefclists. 
and  such  complaints  were  based  upon  viola- 
tions of  the  Jewish  law.  At  the  Feast  of 
the  Dedication  at  Jerusalem,  in  Solomon's 
porch  in  the  Temple,  the  Jews  came  around 
about  him  and  said  :  "  How  long  dost  thou 
make  us  doubt?  If  thou  be  the  Christ,  tell 
us  plainly.  Jesus  answered  them,  I  told 
you.  and  ye  believed  not:  the  works  that  I 
do  in  my  Father's  name,  they  bear  witness 
of  me  ...  I  and  my  Father  are  one.'  Then 
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the  Jews  took  up  stones  again  to  stone  him. 
Jesus  answered  them.  Many  good  works 
have  I  showed  you  irorn  ray  Father :  for 
which  of  these  works  do  ye  stone  me  ?  The 
Jews  answered  him,  saying,  For  a  good  work 
we  stone  thee  not ;  but  for  blasphemy,  and 
because  that  tbou  being  a  man  makest  thy> 
self  God." 

In  the  reply  to  this  statement  of  the  Jews 
it  is  noticeable  that  Jesus  makes  no  attempt 

at  denial  of  the  fact  that  he  claimetl  to  be 
the  Son  of  God,  but  justified  tliis  claim,  as 
he  said :  "  Is  it  not  written  in  your  law,  I 
said  ye  are  gods?   If  he  called  them  gods 
unto  whom  the  word  of  God  came  .  .  .  say 
ye  of  him  whom  tlie  Father  hath  sanctified  | 
and  sent  into  the  world.  Thou  blasphemest,  i 
because  I  said,  1  am  the  son  ot  God  ?  If 
I  do  not  the  works  of  my  Father,  believe  me 
not.   But  if  I  do,  though  ye  believe  not  me, 
believe  the  works  :  that  ye  may  know  and 
believe  that  the  Father  is  in  me  and  I  in  ] 
him."    This  reply  called  their  attention  to 
the  Jews'  scriptural  law  as  it  appeared  in  the 
Eighty-second  Psalm :  "  I  have  said,  Ye  are 
gods  :  and  all  of  you  are  children  of  the  Most 
Hicjh."    Aiul  its  evident  object  was  to  show 
that  God  had  designated  his  people  to  whom 
the  Scriptures  came  as  gods,  and  that  the 
Jews  were  inconsistent  in  charging  him  with 
blasphemy,  when  he  but  used  the  same  title, 
inastmicli  as  his  claim  was  substantiated 
atid  upheld  by  the  character  ol  his  works,  i 
which  indicated  the  intervention  of  super-  | 
human  power,  and  should  convey  to  their  | 
minds  that  God  was  in  him.    "  Believe  the 
works,  that  ye  may  know  .  .  .  that  the 
Father  is  in  me,  and  I  in  him."    From  , 
these  accounts  it  is  evident  that  the  conclu-  | 
sion  may  be  diawn,  and  so  far  as  the  Jews, 
honestly  leji  cting  the  div  ine  mission  and 
character  of  Jesus,  acting  under  tlieir  law  as 
interpreted  by  the  Rabbins,  were  warranted 
in  drawing  the  conclusion,  that  Jesus  claimed  | 
to  be  God.  and  was  therefore  gndiy  of  the 
offence  of  which  he  was  accused.    Thus  far 
two  facts  are  disclosed.    There  was  by  Jew- 
ish law  the  crime  of  blasphemy ;  its  punish- 


ment was  death.    In  the  character  of  a 

citizen  Jesus  had  offended. 

W  e  now  come  to  a  most  uitcccsting  phase 
in  the  history  of  this  momentous  tragedy. 
Upon  the  basis  now  established  we  may 

decree  guilt    But  such  decree  may  not  be 
pronounced,  or  be  executed  arbitrarily,  in 
the  case  of  guilt,  any  more  than  in  the  case 
of  innocence.  When  it  rests  for  its  sanction 
upon  power  and  that  atone,  it  becomes 
murder  ;  and  judicial  murder  is  the  most  hor* 
rible  that  can  be  committed.     Nor  need  we 
itivoke  the  aid  of  modern  authority  in  sup- 
port of  this  statement ;  for,  as  we  shall  see, 
under  the  administration    law     the  Jewish 
Theocracy  as  it  existed  when  Jesus  lived  and 
diet!,  no  modern  judicial  tribunal  has  ever 
thrown   its  protecting  arm  over  accused 
persons  with  such  exacting  care  and  such 
scrupulous,  rigid  adherence  to  form.  At  the 
coming  of  Jesus,  Judiea  was  a  conquered 
province,  under  the  domination  of  Rome, 
which  still  left  to  them  their  religious  worship 
and  jurisdiction  of  offences  committed  against 
their  laws.    The  governing  power  was  a 
Hierocracy,  composed  of  a  Hi^h  Priest,  as- 
sociated with  him  sevctity  otlier  jiricsts :  this 
was  called  the  Great  Sanhedrim,  or  Synbe- 
drion,  and  was  the  Municipal  Council  of 
Jerusalem.  It  is  with  this  body  that  we  have 
to  do.     Nn  tribunal  has  ever  existed,  and  in 
all  human  probalnlitv  none  ever  will  exist,  to 
whose  hands  shall  come  such  a  momentous 
task.   It  is  fraught  with  awful  interest,  for 
it  was  the  tribunal  that  tried  and  sentenced 
to  death  the  Saviour  of  the  world.  The 
Sanhedrim  had  unlimited  jurisdiction  in  the 
trial  and  sentence  of  offenders,  but  it  had  no 
authority  to  execute  in  a  capital  case  until 
authorized  by  the  Roman  Procurators.  This 
last  is  denied  by  many  respectable  authorities 
as  to  reJiL;inus  offences,  but  it  was  asserted 
by  the  Jews  as  applicable  to  Jcsus.  Theit 

were  three  welUauthenticated  tribunals  of  the 

Jews :  one  composed  of  three  judges,  who 

had  jurisdiction  over  the  recovery  of  debts, 
damages,  beating,  robbery  and  slander,  which 
did  not  include  the  judgment  of  souls  ;  one 
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composed  of  twenty-three  judges,  who  had 

jurisdiction  of  judgments  in  souls,  in  which 
are  included  crimes  punishable  with  death, 
although  some  authorities  say  only  with 
stripes ;  and  one  composed  of  seventy-one 
judges,  some  say  seventy-two.    The  first 
was  called  the  Court  nf  Three  ;  the  second 
the  Council  of  Twenty-three,  or  Lesser  San- 
hedrim ;  and  the  third  the  Great  Sanhedrim, 
or   Synhedrion.   Flrovision  was  made  for 
adding  judges  to  the  Council  of  Twenty- 
three.    Jesus  was  tried  before  the  Great 
Sanhecirim.     It  is  stated  by  the  Rabbins 
that  to  become  an  ordinary  member  of  the 
Sanhedrim,    a  man  must  have  been  wise, 
handsome,  aristocratic,  old,  a  magician,  and 
able  to  speak  seventy  languai^es,*  that  the 
Sanhedrim  might  not  need  an  interpreter." 
1  be  law,  the  course  of  procedure,  and  the 
character  of  the  tribunal  is  set  forth  in  the 
Miahna  Treatise.    From  it  we  learn  that  the 
members  of  the  Sanhedrim  for  judr;ment  in 
souls,  when  in  session,  were  seated  upon  the 
floor  on  carpets  or  raised  cushions,  in  a 
semicircle,  that  they  might  observe  each 
other.    The  High  Priest  was  President:  it 
could  also  elect  a  presiding;;  officer,  with  a 
first  and  a  second  vice-president,  who  sat 
respectively  upon  the  right  and  left  of  the 
High  Priest    The  Talmudist  writers  state 
that  their  sitting  was  in  the  Temple;  but 
JoscphiJS  places  their  ineclii)i;-place  upon 
Mount  Zion,  not  far  from  the  lemple.  Men- 
delsohn says  they  held  their  sessions  at  the 
entrance  to  the  Temple  mound ;  other  writers 
place  it  between  Xystes  and  the  Temple*  on 
Temple  Hill,  but  not  in  the  inner  court. 
Hut  all  agree  that  its  place  of  meeting  in  the 
palace  or  house  of  the  High  Priest  was  ex- 
ceptional and  irr^ular ;  and  Mendelsohn 
states  that  unless  domiciled  in  the  usual 
place,  which  was  recfarded  as  sacred,  no 
jurisdiction  existed  to  pronounce  judgment 
in  a  capital  case.  Two  of  the  scribes  of  the 
judges  stood  before  them,  —  one  on  the  right, 
and  one  on  the  left,  —  and  Rabbin  Judah  said 
three,  one  of  whom  wrote  the  sentence  of 
*  Thi4  doubtless  means  dialecta. 
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acquittal,  the  other  of  condemnation,  and  the 

third  wrote  both.  It  is  quite  evident  that 
these  scribes  also  wrote  down  the  testimony 
taken  upon  the  iriai,  us  it  appears  that  they 
were  upon  occasion  required  to  refer  to  it. 
Ikfore  the  Sanhedrim  iUso  sat  three  rows  of 
disciples, or  probationers,  persons  who  were 
clif^'ible  to  appointment  as  judges:  but  no 
probationer  could  be  appointed  until  he  had 
served  in  some  branch  of  all  the  tower  courts. 
If  it  became  necessary  to  appoint,  the  judges 
took  one  from  the  front  row,  one  stepped 
forward  in  order  and  filled  his  [ilaee  from  the 
rear  row,  and  one  was  selected  from  the  pro- 
bationers to  fill  the  rear  place  thus  advanced. 
At  first  the  judges  were  not  paid,  the  position 
being  rcj^arded  as  one  of  honor.  It  does  not 
appear  that  bribery  ever  stained  the  record. 
The  time  of  trials  was  in  the  morning,  and  it 
was  not  lawful  to  try  causes  of  a  capital 
nature  in  the  night,  or  to  examine  a  cause, 
pass  sentence,  and  put  it  in  execution  the 
same  day.  'i  he  last  particular  was  very 
strenuously  insisted  upon,  nor  could  trials  be 
held  on  festival  days  or  Fridays.  "Judg- 
ments in  souls  are  finished  on  the  same  day 
for  clearinij,  and  on  the  day  after  it  for  con- 
,  dem nation,    wherefore   there   can    be  no 

i judgments  on  Friday,  or  on  the  eve  of  a 
festival,"  says  the  Mishna.  Trials  were 
j  public.  Roth  the  accused  and  the  accuser 
'  made  tin  ir  appearance  before  the  judges. 
The  accuser  was  denominated  Satan,  or  the 
Adversary  ;  and  after  the  captivity  he  ap- 
peared with  dishevelled  hair  and  in  mourning. 
In  order  to  establish  the  charge,  two  wit- 
nesses were  necessary,  and  includin^^  the 
accuser,  three.  The  witnesses  were  examined 
separately,  the  accused  having  the  right  to 
be  present  when  the  testimony  was  given. 
The  witnesses  were  brought  in  separately, 
and  cautioned  that  the  witness  bear  in  mind 
the  solemnity  of  the  occasion,  the  subject  of 
the  trial,  and  that  before  speaking  they  be 
absolutely  certain  of  the  truth  of  what  they 
speak  as  a  fact  within  their  personal  know- 
ledge. The  Mishna  thus  states  the  process 
of  intimidating  or  cautioning  as  carried  on 
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by  one  of  the  judges,  or  by  each  of  them 
separately,  if  they  were  so  disposed :  — 

''Perhaps  you  are  speaking  from  guess?  Or 

from  hi  arMy?  Witness  from  \sitness  ?  Or  from  a 
trusiwortiiy  man  you  heard  it  ?  Or  perhaps  you 
don't  know  that  at  the  lost  we  shall  proceed  to 
inquiie  faito  your  own  diuacter  and  investigate  it. 
Have  a  knowledge  that  the  judgments  of  nioiiey 
are  not  as  Judgments  of  souls.  In  judgment  for 
money,  when  the  man  pays  the  money  he  has 
atoned.  In  judgment  for  souls,  his  blood  and  the 
blood  of  his  posterity  are  snspcnileil  till  the  eml  of 
the  world.  So  we  fmd  it  with  Coin  when  he  slew 
his  brother.  It  is  said  of  him,  'The  voice  of  thy 
brother's  bloods  crieth.*  It  does  not  say  thy 
hrothkT*^  lilooi],  hut  Il^!<*<[^  of  ihy  brother,  — his 
blood  and  the  blood  of  his  posterity.  Another 
thing  is  also  meant,  that  thy  brother^s  bloods  are 
spatteied  on  wood  and  on  stones.  Therefore  man 
is  created  sinc;le.  to  teiieh  ihcc  thit  cverv  one  who  ; 
destroys  one  soul  from  Israel,  to  hira  is  the  verse  | 
applicable,  as  if  he  destroys  a  full  irarld.  And 
e\  cry  one  who  supports  one  soul  from  Israel,  to 
h'.m  U  the  verse  applirable  as  if  he  supports  the 
full  world.  And  it  is  also  said,  for  the  peace  of 
creation,  that  no  man  may  justly  say  to  his  com- 
panion, '  My  father  is  greater  than  thine,'  and  that 
the  Epicurean  should  not  say  th  u  there  ire  more 
creators  in  the  heavens,  and  it  is  .ilso  saiil  to  show 
forth  the  greatness  of  the  Holy  One,  blessed  Ih: 
He  I  When  man  stamps  many  coins  with  one 
stamp,  all  are  alike.  But  the  King  of  Kings,  the 
Holy  One,  blessed  be  He !  stamped  every  man 
with  the  stamp  of  the  first  Adam,  and  no  one  of 
them  is  like  his  companion :  therefore  every  one 
is  bo'ind  to  sny.  *  For  my  sake  the  world  was 
created.'  Hut  perhaps  the  witnesses  will  say, 
'  What  is  this  trouble  to  us  ? '  But »  it  not  already 
said  ?  ;\iui  is  a  witness  whether  he  has  seen  or 
km)wn  of  it :  if  he  do  not  utter  it.  then  he  shall 
bear  his  iniijuity.  Hut  perhaps  the  witnesses  will 
say :  '  What  is  it  to  us  to  be  guilty  of  this  man's 
bloofl  ? '  Hilt  is  it  not  already  said,  when  the 
wicked  perish  there  is  shouting?  (lod  will  demand 
of  thee  an  account  as  He  demanded  of  Cain  an 
account  of  the  blood  of  Abel.  Speak." 

No  tribunal  of  modern  times  has  ever  by 
any  system  of  practice  brought  to  the  mind 
of  the  witness  such  a  sense  of  the  awful 


responsibility  which  weighs  upon  him  when 
he  speaks  words  upon  which  hangs  the 
thread  of  a  human  life  like  this.  Who  can 
doubt  but  Cbat  such  examination  makes  the 
witness  careful  to  speak  of  a  fact  only  (jf 
which  he  ab.solutely  knew  the  truth  The 
judf^es  also  inquired  with  severe  investiga- 
tion as  to  when  the  crime  was  committed, 
by  asking  **In  what  Sabbatical  year?  In 
what  year  ?  In  what  month.'  What  date  in 
the  month'  What  day.*  What  hour.'  What 
place  Did  you  know  him  Did  you  warn 
hira  ? "  Failure  to  warn  a  person  often 
excused  the  criminal,  for  ignorance  of  the 
law  was  a  defence  ,  there  was  no  presump- 
tion, as  with  us,  that  he  knew  the  law.  Not 
only  must  he  be  warned,  but  he  must  ac- 
knowledge it,  and  express  a  desire  to  commit 
the  crime  notwithstanding  it. 

Every  judge  was  considered  praiseworthy 
who  extended  examinations.  They  also 
made  a  distinction  between  examination  and 
investigation.  In  investigation,  if  the  witness 
said,  "  I  don't  know,"  he  was  set  aside  as 
worthless  ;  that  is,  if  he  did  not  know  the 
year,  month,  day,  hour,  or  place  of  the  occur* 
rence  or  person  who  committed  the  offence, 
he  was  regarded  as  not  sufficiently  accurate 
to  make  it  safe  to  take  his  testimony  as  a 
basis  for  judicial  condemnation,  and  this  for 
the  reason  that  only  direct  testimony  was 
permissible.  But  it  upon  examination  or 
caution  he  said,  "  I  don't  know,"  or  the  two 
witnesses  so  say,  their  testimony  was  taken, 
if  qualified  in  other  respects,  as  it  related 
rather  to  information  possessed  regarding 
the  penalty  for  false  or  mistaken  testimony, 
and  might  be  explained  to  them ;  but  if  upon 
examination  or  investigation  the  witnesses 
contradicted  each  other,  upon  any  material 
question,  both  were  declared  worthless. 
This  rule  was  applied  with  great  strictness; 
for  the  Mishna  declares :  — 

*'One  witness  said  on  the  second  of  the  month, 

and  another  witness  said  the  third  of  the  month ; 
their  witness  vt.mds,  hermse  one  knows  of  the 
intercalarv-  month,  and  another  docs  not  know  of 
the  tntercahiy  month.  One  said  on  the  third,  and 
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anotbo-  said  on  the  fifth  ;  their  witness  is  worthless. 
Ont*  ^aid  on  tlic  fifth  hour,  and  anotht-r  (m  the 
seventh  hour ;  their  witness  is  worthless,  because  at 
the  fifth  hour ;  the  sun  is  in  the  east,  and  at  the 
seventh  hour  the  sun  b  in  the  west.*' 

The  second  witness  was  examined  sepa- 
rately from  the  first,  and  they  must  agree  as 

TO  verbal  statements,  atid  technically  as  to 
the  character  of  the  crime  and  the  manner 
of  its  commission,  and  that  the  witnesses  not 
only  saw  or  heard  the  crime  committed,  but 
saw  each  other  at  the  time.  No  torture  was 
ever  used  tn  extort  confession  of  guilt.  Vol- 
untary confession  wns  not  admitted,  unless 
corroborated  nunuicly  by  the  legal  number 
of  witnesses.  The  evidence  in,  they  proceed 
to  consider  the  case.  In  this  respect  the 
Mishna  provides :  — > 

"  They  open  the  case  with  clearing.  One  of  the 

ilis<:ipl<'s  s  iys,  '  f  possess  information  to  clear  him.' 
Another  of  them  says,  '  1  possess  informaliun  for 
condemning.'  They  order  the  latter  to  keep  silence. 
One  of  the  disciples  of  the  Sinhoiirim  says,  '  I 
possess  infonnation  to  <  lf.ir  him.'  I'hey  bring  him 
up  .ind  seat  him  l)etween  the  judges ;  and  he  did 
not  go  down  during  the  whole  day.  If  there  be 
siilistantiai  information,  they  gi\  c  him  a  hearing  ; 
.ind  even  when  hr  [the  accused]  says.  '  I  possess 
iafonnation  lor  clcarmg  myself,'  the  judgcii  give 
him  a  hearing,  only  there  must  be  substantial 
infomiation  in  his  words.  If  the  judgi-s  cleared 
htm,  ihcv  re!e.iso<l  him  ;  but  if  not,  thev  titrferred 
judgment  until  the  morrow.  They  conversed  in 
pans,  and  reduced  their  eating,  and  they  dranic  do 
wine  ->!!  the  day,  and  discussed  the  matter  the 
whok  night." 

A  summary  conviction  without  this  con- 
sultation arnminted  to  nn  acqtiittal,  and  the 
prisoner  could  not  again  be  tried.  "  And  on 
the  morrow  they  came  early  to  the  judgment 
tiall.  He  who  was  for  clearing  said,  'I  was 
for  clearing',  and  T  am  for  clearinp^  in  my 
place  ; '  and  he  who  was  tVir  condemning  said. 
*I  was  for  condemning,  and  I  am  for  con- 
^mning  in  my  place.'  He  who  pronounced 
for  condemning  could  pronounce  for  clearing, 
but  he  who  pronounced  for  clearing  could 
not  turn  around  and  pronounce  for  condemn* 


ing."   Mendelsohn  modifies  somewhat  this 
I  statement,  but  leaves  it  practically  to  stand. 

"  If  the  judges  erred  in  a  matter,  the  two  scribes  ' 

of  the  judges  recalled  it  to  tlicir  memory.  If  they 
found  him  clear,  ttiey  released  him ;  but  if  not, 
they  stood  to  be  counted.  Twelve  cleared  him, 
and  eleven  condemned :  he  is  dear.  I'welve  ron« 
deinned  him,  and  eleven  cleared  him  ;  he  is  » lear  ; 

I  and  even  eleven  clear,  and  eleven  condemn,  and 
one  said,  'I  don't  know,'  and  even  twenty-two 
cleared  or  condemned,  and  one  said.  '  I  don't 
know,'  they  must  add  judges.  How  many  do  they 
add  as  judges,  two  by  two  up  to  seventy-one  \ 
that  is,  they  added  two  judges,  and  then  voted. 

I  Thirty-si.x  cleared  him.  and  thirty-five  condemned 
him  :  he  is  clear.  Thirty-six  i  utulcintu-d  liim  and 
tl\irty-five  cleared  Jiim ;  they  disputed  with  each 
Other  until  one  of  the  condemning  party  acknow- 
ledged the  statement  of  the  clearing  party." 

It  thus  appears  that  in  the  Sanhedrim  of 
twenty-three  it  took  the  concurrence  of  thir- 
teen   judges  to  com'ict ;    and   in   that  of 
I  seventy-one,  it  took  thirty-seven.    It  also 
appears  that  uli  tiie  judges  must  be  either 
for  clearing  or  condemning,  and  that  an  un- 
decided opinion  called  for  the  addition  of 
judges.     If  the  jinlgmcnt  was  of  condemna- 
tion, "  tliey  bn)uglit  him  forth  to  stone  him. 
I  he  place  of  sioiiiiig  was  outside  the  judg- 
ment ball  .  .  .  One  stood  at  the  door  of  the 
judgment  hall  witl^  flags  in  his  hands,  and 
another  man  rode  a  iiorse  at  a  distance  from 
,  him,  but  so  that  he  might  see  him.    If  one 
j  said,  '  1  have  something  to  tell  for  his  clear- 
ing," this  one  waved  the  flags,  and  the  other 
galloped  his  horse,  and  stopped  the  accused ; 
and  even  though  he  himself  said,  '  I  have 
somctliing  to  tell    to  clear   mysell,'  they 
brought  him  back  as  many  as  four  or  five 
times,  only  there  must  be  substance  in  his 
words     If  tliey  found  him  clear,  they  freed 
him  :  but  if  not.  they  took  him  forth  to  stone 
him.    And  a  herald  preceded  him,  crying, 
'  Sucii  an  one,  the  son  of  such  an  one,  is 
I  brought  out  for  stoning,  because  he  commit- 
ted such  a  transgression,  and  so  and  so  are 
[  witnesses  :  let  every  one  who  knows  aught 
[  for  clearing  him  come  forth  and  tell  it.'" 
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THS  CRINOLINE  CASE. 


(6i  N.  Y.  621.) 


Bv  Francis  Dana. 


RE  AT  Justice,  Goddess  of  the  Sword  and  Scales! 


And  thou,  O  Themis  of  dbputive  tongue. 
Supplant  the  Muse,  who  lamentably  fails 
To  sing  this  matter  as  it  should  be  sung, 

Take  up  her  lyre,  and  bid  her  hold  her  jaw, 

And  hear         talk,  —  for  what  knows  s/ie  of  Law? 

In  6t  N.  Y.  621. 
{PauHn  against  Broadway  and  Seventh  Avenue 

Company),  after  his  last  fight  was  done. 

The  counsel  for  the  Railroad  moved  to  have  a  new 
Trial,  because  the  Cuuit  had  had  the  gall  to 
Charge  in  a  way  he  thought  there  was  no  call  to. 

It  was  a  (Msc  iluiL  cait  into  the  shade 

All  past  proceedings,  —  civil  yea,  and  criminal: 

On  one  side  angry  Beauty  stood  arrayed 

( In  hoop-skirts)  warring  for  the  right  of  women  all 

To  dress  as  suits  em,  —  warring  very  properly 

Against  the  tyranny  of  a  brute  monopoly. 

Dame  I'^ashion  had  tliat  year  decreed  a  /at  form 
For  ladies,  and  that  hoop»skirts  must  prevail  : 

Thus  clad,  the  Plaintiff  from  a  horse-car  platform 
Alighted,  heedless  of  Defendant's  nail. 

Which,  peeping  forth,  its  rusty  head  entangled 

In  the  wide  hoop  that  round  her  person  dangled. 
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Unconscious  of  the  danger,  she  descended; 

When  the  Defendant's  nej^jligent  conductor, 
Ere  her  catabasi;,  was  fully  ended, 

Started  the  car,  —  the  nail  held  fast,  and  chucked  her 
Mcels  overhead,  and  calling  on  her  gcxis. 
On  the  hard  road,  and  yanked  her  several  rods. 

Defendant's  counsel  asked  the  Court  to  chaise 

(His  mien  more  mandatory  was  than  prayerful) 
That  when  young  women  wore  their  skirts  so  large 

They 'd  got  to  u;ct  around  uncommon  careful,  . 
Or  bear  the  damnutn  (.')  consequent  on  wearing 
Things  that  scare  horses  and  set  men-folks  swearing: 

That  when  a  nail  sticks  out,  enough  to  pester  with 

Its  undue  prominence  ^e  female  skirt, 
Woman  must  use  the  eyes  that  Heaven  has  blest  her  with 

To  loi>k  about  her  lest  she  come  to  lua  i , 
That  people  who  can  t  see  impending  dangers 
Must  n't  get  mad  and  lay  the  blame  on  strangers : 

That  "a  koop'skirt  ts  not  a  needful  arikk 

Of  ordinary  feminine  apparel;^ 
That  there's  no  sense  nor  use,  the  slightest  particle. 

Of  rig^ng  out  one's  person  in  a  barrel, — 
'•Folks  that  tempts  Providence  the  way  that  some  does 
Should  n't  sue  us  for  what  the  wrath-to-come  does !  ** 

That  horse-car  companies  have  rules  which  go 

With  ordinary  cases,  and  provide 
How  high  loose  nails  shall  be  allowed  to  grow, 

And  what  to  do  when  skirts  are  not  too  wide; 
But  are  fit  to  be  enslaved  to  female  passions 
For  dress,  or  change  their  rules  to  fit  the  fashions. 
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The  Court,  however,  did  not  so  agree, 
But  urged  it  strongly  on  the  Jury's  sense 

That  crinoline  and  hoops  are  not,  per  sc, 

I^roof  of  contributory  negligence; 
That  skirted  dames  shall  have  an  even  chance 
For  damages  with  them  that  dwell  in  p — ts. 

The  jury  then,  without  prolonged  debate, 

To  soothe  the  Plain tifiTs  bumps  and  smooth  her  bangs, 
Brought  in  a  verdict  adequately  great 

To  obviate  all  reminiscent  pangs : 
The  counsel,  whose  objections  still  reniained, 
Excepted,  —  his  exceptions  were  n*t  sustained. 

For  Woman,  lovely  Woman  t  hath  her  right 
To  wear  what  doth,  or  what  doth  no/y  become  her, 

Whether  of  wings,  hoops,  humps,  or  laces  tight, 
Or  menofolks*  galluses,  or  furs  in  summer, — 

And  Blackstone  comments  on  the  fact  that  **  Lex 

Makes  a  great  favourite  oi  the  Gentler  Sex.** 
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By  S.  &  P.  Pattcson,  of  the  itichmond,  ^d..  Bar. 
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JUDGE  JOSEPH  CHRISTIAN,  now 
^  a  distinguished  member  of  the  Bar 
of  Richmond,  served  twelve  years  on  the 

Supreme  Bench,  having  taken  his  seat  in 
K^70  and  retired  in 

Judge  Waller  R.  Staples  is  the  son  of  Col. 
Abnun  Staples,  of  Patrick  County,  and  was 
born  at  Stuart  in  that  county  in  the  year 
1826.     His  collegiate  education  was  com- 
menced at  the  University  of  North  Carolina, 
where  he  spent  two  years,  and  was  completed 
at  the  Coli^e  of  William  and  Mary,  of  which 
he  is  an  alumnus.  Having  attained  his  major- 
ity, he  removed  to  the  county  of  Montgomery, 
Va.,  where  he  commenced  the  practice  of  the 
law  in  the  office  of  the  Hon.  William  Ballard 
Preston,  Secretary  of  the  Navy  under  the 
administratis  of  President  Taylor.  In 
1S53  and  in  1854  Judge  Staples  was  elected 
to  the  rcj:^islatiire  of  Virginia  from  Mont- 
gomery County.    He  was  a  Whig  in  poli- 
tics, and  was  an  elector  on  the  ticket  In 
1856  and  i860.  When  the  State  of  Virginia 
adopted  the  ordinance  of  secession  in  April, 
1861,  the  Convention  appointed  four  Com- 
missioners or  Representatives  to  represent 
the  State  in  the   Provisional  Congress 
at  Montgomery.  Ala.,  —  Hon.  William  C. 
Rives,  R.  M  T.  Hunter,  Judge  Brockcn- 
brough,  and   the   subject  of  this  sketch. 
Judge  Staples  served  in  the  Provisional  Con- 
gress until  the  termination  of  its  existence, 
Feb.  22,   1863.   On  that  day  the  new 
government  went   into  effect  ;  and  Judge 
Staples,  havin^^  been  elected  by  the  people 
by  a  large  majority  one  of  the  members  of 
its  House  of  Representatives,  was  triune 
phantly  re-elected  in  1863,  and  served  in 
that  body  till  the  close  of  the  war.  He 
then  resumed  the  practice  of  his  profession 
in  Montgomery  County,  and  so  continued 


until  he  was  elected  a  Judge  of  the  Supreme 
Court  of  Appeals  in  February,  1870,  by  the 
Legislature  of  Virginia.  He  received  the 
highest  vole  given  in  that  body,  for  any  one 
of  the  candidates  except  the  Hon.  R.  C.  L. 
Moncure.  When  in  1882  the  Re-adjuster 
Party  obtained  control  of  the  State,  Judge 
Staples  and  his  associates  on  the  bench  were 
not  re-elected,  that  party  having  a  large 
majority  in  the  Lcfrislature.  In  1884  the 
Hon.  E.  C.  Burks,  Maj.  John  W.  Riely,  and 
Judge  Staples  were  appointed  a  committee 
of  revisers  to  revise  the  civil  and  criminal 
laws  of  the  State.  The  work  was  completed 
in  three  years,  and  is  embodied  in  what  is 
known  as  the  Code  of  Virginia,  1887. 

Judge  Staples  has  been,  since  the  war,  an 
ardent  Democrat  in  politics;  has  several 
times  canvassed  the  State,  and  has  been 
twice  a  presidential  elector. 

It  is  well  known  that  during  his  term  on 
the  Supreme  Bench  he  could  have  received 
the  nomination  as  governor  on  two  occa- 
sions, and  for  attorney-general;  but  he  has 
stea*ifa-H\-  adhered  to  the  resolution  of  not 
beutg  a  candidate  tor  any  political  otike. 

For  two  years  he  was  the  counsel  of  the 
Richmond  and  Danville  R.  R.  Co.  in  Vir- 
ginia, but  rcsij^ncd  tlie  place.  He  is  now- 
engaged  in  the  active  practice  of  his  profes- 
sion in  the  city  of  Richmond,  being  the 
senior  member  of  the  firm  of  Staples  & 
Munford,  and  one  of  the  acknowledged  lead- 
ers of  the  bar. 

Judge  Francis  T.  Anderson. 

In  January,  1870,  "the  restored  govern- 
ment "  of  Virginia  was  inaugurated.  Follow- 
ing upon  the  disastrous  period  of  war,  revo- 
lution, and  reconstruction,  every  department 
of  the  new  government  was  confronted  with 
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conditions  and  questions  as  complex  and 
difficult  as  ever  engaged  the  attention  of 

statesmen  and  jurists. 

This  was  particularly  tiic  case  as  to  the 
new  courts  then  organized. 

A  multitude  of  new  and  difficult  cases, 
growing  out  of  war  transactions,  and  the 
adjustment  of  the  rights  of  parties  under 
war  contracts  to  a  shiltmg  and  variable 
currency,  and  to  the  phenomena  of  a  novel 
and  unprecedented  civil  convulsion,  and  the 
vexed  questions  arising  under  legislation  in 
reference  to  the  settlement  of  public  and 
private  debts,  and  the  readjustment  of  the 
body  politic  to  new  social,  political,  and 
business  conditbns,  were  awaiting  adjudi- 
cation and  settlement  by  the  new  courts. 
Practically  a  new  code  of  laws  had  to  he 
enacted  and  construed. 

In  this  critical  era  a  General  Assembly, 
composed  largely  of  young  men  without 
legislative  experience,  had  been  placed  in 
control  of  public  affairs;  but  they  were 
generally  men  of  remarkable  intelligence, 
of  education,  of  great  industry,  and  bent 
upon  rendering  their  State  the  best  service 
in  their  power. 

This  Leo^islattire  chose  as  the  Jtid{;cs 
of  the  Supreme  Court  of  Appeals  of  the 
State, — the  tribunal  which  was  finally  to 
determine  many  of  these  novel  and  difficult 
questions,  —  five  lawyers,  whose  profound 
learning,  varied  experience,  thornii^fh  nc- 
quaintaiice  with  public  affairs  aiui  with  the 
history  and  condition  of  the  people  of  their 
State,  and,  above  all,  whose  unswerving  rec* 
titude,  broad  patriotism,  exalted  courage,  and 
stronf^  rommon-scnse  eminently  fitted  them 
for  the  efficient  discharge  of  their  impor- 
tant duties. 

Perhaps  no  court  which  ever  sat  had,  in 
the  course  of  thirteen  years,  to  deal  with 
so  many  difficult,  important,  and  far-reach- 
ing questions  of  first  impression;  and 
certainly  no  court  ever  solved  and  settled 
such  questions  with  more  ability  or  more 
fidelity  to  the  principles  of  right  and 
^  justice. 


Francis  T.  Anderson,  the  subject  of  this 
skcKh,  was  chosen  in  March,  1870,  one  of 
ihc  orii;iiial  five   members  of    this  court. 

The  other  jmit^cs  elected  were  R.  C.  L. 
Moncure,  the  rics»idcnl  of  the  court,  \V.  T. 
Joynes,  Waller  R.  Staples,  and  Joseph 
Christian. 

["he  jreat  learning  and  ■  ability  of  Jiulge 
Joynes  were  lost  to  the  court  by  his  resig- 
nation on  account  of  failing  health,  in  the 
early  part  of  1S72  ;  and  he  was  worthily  suc- 
ceeded by  Judge  Wood  Bouldin  in  April  of 
that  year,  and  Jud,L;c  Bouldin  dyin;^  in  Octo- 
ber, 1876,  was  succeeded  by  Judge  Edward 
C.  Burks.  Both  Judges  Bouldin  and  Burks 
fully  came  up  to  the  measure  of  their  great 
duties  and  responsibilities,  and  maintained 
the  hi^h  standard  of  judicial  purity  and 
ability  which  had  been  established  by  their 
associates. 

The  venerable  and  honored  president  of 

the  court  died  in  August,  1882,  and  was 
succeeded  by  Judge  T.  L.  I-cwis.  who  be- 
came president  of  the  succeeding  court, 
which  was  organized  in  January,  1883,  —  a 
position  which  he  still  fills  with  marked 
ability. 

Francis  T.  .\nderson,  son  of  William  and 
Anne  Thomas  Anderson,  was  born  at  Wal- 
nut Hill,  Botetourt  County,  Va.,  on  the  ilth 
of  December,  1808.  His  father  was  of  that 
heroic  Scotch-Irish  stock  which  in  the  last 
century  settled  and  held  the  valley  of  \'ir- 
ginia,  and  whose  unsurpassed  valor,  hardi- 
hood, and  feats  of  arms  conquered  Kentucky 
and  the  West.  His  mother  was  a  daugh- 
ter of  Col.  Francis  Thomas,  of  Frederick 
Count}'.  Md  His  father  and  mother  were 
devoted  Christians.  He  was  reared  upon  an 
upper  Virginia  farm  under  influences  and  in 
the  daily  presence  of  exemplars  that  imbued 
his  youthful  mind  with  lofty  ideas  of  duty  to 
his  God  and  to  his  country.  Tt  was  a  !if<» 
with  wholesome  surroundings,  —  a  lile,  in 
his  boyhood  and  youth,  spent  largely  in  the 
open  air. 

Me  belonged  to  a  generation  which  cnn 
stituted  a  connecting  link  between  the 
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Revolutionary  era  and  the  modern  era  of 
American  history,  —  between  the  times  of 
Washington,  Patrick  Henry,  and  Jefferson, 
and  the  times  of  Lincoln,  Jefferson  Davis, 
and  Robert  E.  Lee. 

He  received  his  education  first  and  chiefly 
at  his  father's  fireside,  under  the  tuition  of 
his  devoted  mother  ;  then  at  the  school  of 
Curtis  Alderson  ;  then  for  one  session  at  the 
school  at  Ben  Salem, 
Rockbridge    County,  - 
Va.,  during  which  time 
he  lived    at    Green-  i 
forest,  the  home  of  his 
brother-in-law,  Robert 
Glasgow,  Esq. ;  after- 
wards for  several  years 
at  the  FincastleClassi- 
cal  School,  conducted 
by  the  Rev.  Robert 
Logan  ;   and  subse- 
quently at  Washing- 
ton College,  at  which 
institution  he  gradu- 
ated with  distinction 
at  the  age  of  nineteen. 

He  read  law  under 
the  direction  of  Flem- 
ing B.  Miller  and 
Chancellor  Allen  Tay- 
lor, and  came  to  the 
bar  when  just  twenty-  « 
one  years  of  age  ;  and 
within  a  year  after- 
wards, on  the  8th  of 

December,  1S30,  he  was  married  to  Mary 
Ann  Alexander,  daughter  of  Andrew  Ale.x 
andcr  of  Rockbridge.  He  always  realized 
that  whatever  of  success  he  achieved  was 
largely  due  to  the  sweet  influence  which  she 
cast  over  his  life  and  home. 

Following  in  the  parental  footsteps,  he 
united  with  the  Presbyterian  Church  at  I'in- 
castle,  in  which  he  succeeded  his  venerable 
father  as  a  ruling  elder.  His  faith  in  God 
was  the  absolute  and  confiding  trust  of  a 
child. 

His  three  brothers  —  Col.  John  T.  .Ander- 
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son  of  Botetourt,  Dr.  \Vm.  N.  Anderson 
of  Greenbrier,  and  Gen.  Joseph  R.  Ander- 
son of  Richmond  City  —  were  all  men  of 
great  force  of  character,  and  great  distinction 
in  their  respective  professions  arid  spheres 
of  duty.  It  is  rarely  that  a  single  household 
has  given  to  the  world  four  men  of  such 
marked  characteristics,  ability,  and  useful- 
ness ;  and  their  sister,  Mrs.  Robert  Glasgow, 

was  as  admirable  as  a 
,  woman  as  they  were 
as  men. 

In  his  early  profes- 
sional life  he  for  several 
\  years  had  a  small  class 

}\  of  young  law  students 

to  whom  he  gave  in- 
struction. Among 
those  who  belonged  to 
this  class,  and  were 
trained  by  him  for  the 
bar,  were  Eli  Phlegar 
and  Daniel  Hoge,  of 
Montgomery  County. 

In  a  few  years  the 
demands  of  his  prac- 
tice wereso  engrossing 
that  he  had  to  give  up 
his  law  class  ;  but  he 
derived  advantages 
from  his  systematic 
study  in  order  to  pre- 
pare himself  for  his 
duties  as  an  instruc- 
tor, the  benefit  of 
which  he  realized  throughout  his  profes- 
sional and  ofllicial  life. 

He  was  an  earnest  and  laborious  student 
of  the  law,  —  of  law  as  a  science,  a  science 
of  broad  principles  and  profound  philosophy. 
He  was  a  lawyer  of  few,  books,  but  those 
were  of  the  best,  and  were  faithfully  studied 
and  mastered. 

He  entered  upon  his  profession  with  that 
earnestness  and  enthusiasm  which  usually 
characterizes  successful  effort ;  and  in  its 
practice  he  always  adhered  strictly  to  an 
elevated  cotle  of  ethics.     At  the  bar  he 
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achieved  an  early  success  and  distinction. 
l*o  the  study  and  work  of  his  profession 
he  devoted  liiniselt  assidiioTislv  for  twcntv- 
five  years.  During  thai  time,  as  always,  he 
took  a  lively  interest  in  puUic  affaire,  but 
cared  very  little  for  political  distinction. 

In  politics  he  was  a  Whi;:^  of  the  Henry 
Clav  school  ;  and  while  he  [>relcrred  the 
rewards  and  distinctions  which  are  the  (rutls 

of  professional  endeavor  to  political  prefer* 
ment,  he  was  several  times  brought  forward 

as  the  candidate  of  his  party,  —  then  largely 
a  minority  party  in  \'irj;inia,  an(i  in  the  sec- 
tion of  the  State  in  which  he  lived. 

In  i8$5.  bis  health  having  been  somewhat 
impaired  by  the  labors  and  confinement  of 
his  profession,  and  important  business  inter- 
ests requirint;  his  attention,  he  removed  to 
Rockbridge  County,  and  settled  at  Glen- 

wood,  where  he  resided  until  1866,  and 
devoted  himself  chiefly  to  the  supervision 

of  his  iron  property  and  farm. 

Me  continued,  however,  to  be  a  studious 
observer  of  the  events  and  measures  of  that 
critical  period,  and  devoted  much  of  his 
leisure  time  to  reading  and  study. 

In  1S60  he  was  one  of  tlie  electors  of  the 
Constitutional  Union  Party,  was  elected,  and 
was  chosen  president  of  the  Electoral  Col- 
lege which  cast  the  vote  of  Virginia  for  Bell 
and  Everett,  —  the  first  occasion  in  her  his- 
tory when  the  vote  of  the  State  was  cast 
against  the  presidential  nominees  of  the 
Democratic  party. 

He  took  a  profound  interest  in  the  events 
and  controversies  which  led  up  to  the  war 
between  the  States,  cherished  an  hereditarv 
devotion  to  the  Union,  and  earnestly  urged 
the  adoption  of  such  measures  and  policies  as 
would  prevent  civil  war  and  the  threatened 
disruption  of  the  Union ;  but  when  what  he 
believed  to  be  an  unconstitiitinr.al  and 
unjustifiable  war  of  coercion  was  precipita- 
ted upon  Virginia,  he  justified  and  advocated 
the  course  which  her  convention  adopted, 
and  throughout  the  slrut;,<;lc  which  fo^lnwi  r], 
gave  his  warm  and  active  adherence  to  the 
Southern  cause. 


In  May,  1861,  he  was  elected,  with  Col.  S. 

McD.  Reid,  to  represent  Rockbridge  in  the 
Legislature  of  the  State;  and  in  that  body 
was  distinguished  for  bis  zeal  and  ability  in 
devising  ways  and  means  for  the  support  of 
the  armies  in  the  field  and  protecting  the 
people  at  home. 

In  1863.  owin;;  to  impaired  health,  he 
declined  a  re-election,  but  in  1865  was  again 
chosen  one  of  the  delates  from  his  county 
to  the  Legislature ;  but  owing  to  the  over- 
throw of  the  Confederate  Armies,  and  the 

'  refusal  (if  the  hederal  Government  to  rec- 
ognize the  then  Government  of  Virginia  at 
Richmond,  he  never  took  his  seat. 
In  1869  he  returned  to  the  practice  of 

j  law,  and  in  March,  1 8/0,  was  chosen  by  the 
General  Assembly  one  of  the  Judges  of  the 

I  Supreme  Court  of  the  State,  which  position 
he  held  until  Jan.  i ,  1883. 

He  was  always  the  devoted  friend  of 
education.  In  1853  he  was  elected  one  of  the 
Trustees  of  Washington  College,  and  there- 
after gave  much  of  his  time  and  labor  to  the 
service  of  that  venerable  instttutioo.  He 
participated  in  the  action  of  that  board 

[  in  1865,  in  the  reorganization  of  the  collej^e, 
which  resulted  in  securing  the  services  ot 
Gen.  Robert  £.  Lee  as  its  President;  and 
he  coK>perated  with  that  illustrious  patriot 
in  his  plans  for  enlarging  the  usefulness  <^ 
the  institution.  In  1 879  he  was  chosen 
Rector  of  \S  ashington  and  Lee  University, 
—  a  position  which  he  held  until  his  death. 

His  career  as  a  judge  was  in  some 
respects  a  surprise  to  some  of  his  acquaint- 
ance*:, who  supposed  that  it  would  be  impos- 
sible for  one  who  had  been  for  so  long  a 

I  time  largely  engrossed  ip  the  business  of  a 

I  manufacturer  and  farmer,  and  whose  atten 
tion  had  been  so  largely  given  to  public 
affairs,  to  adjust  his  mind  to  the  labors  of  a 

I  high  judicial  position. 

He  had  doubtless  forgotten  something  of 
the  details  of  the  statute  and  common  law; 
but  the  great  principles  of  that  science, 
which  he  had  mastered   with  painstaking 

'  fidelity,  and  which  he  had  made  his  guide 
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for  so  many  years,  were  so  impressed  upon 
his  mind  that  they  had  become  parts  of 
his  intellectual  being. 

The  years  which  he  had  devoted  to  other 
pursuits  had  served  but  to  enlarge  his  ac- 
quaintance with  men  and  affairs,  to  broaden 
his  views,  and  to  ripen  and  strengthen  his 
judgment  and  render  it  less  technical. 

He  came  to  the  consideration  of 
multitude  of  novel  and 
important  questions 
which  speedily  en- 
grossed the  attention 
of  the  new  court,  with 
a  mind  unbiassed  by 
participation  in  their 
discussion  as  an  advo- 
cate, and  ready  to  con- 
sider them  dispassion- 
ately and  judicially. 

From  the  first  he 
took  rank  as  an  able 
and  fearless  judge, 
even  along  with  the 
great  jurists  who  sat 
with  him  on  that  dis- 
tinguished court. 

The  thing  that  was 
soon  found  to  be  his 
controlling  guide  in 
his  decisions  was  "  the 
very  right  of  the  case." 
That  he  sought  al- 
ways to  discover ;  and, 
once   determined,  it 

would  require  overwhelming  authority  of 
precedent  to  swerve  him  from  the  result 
which  his  conscience  approved.  His  motto 
was  "  Fiat  justitia.  ruat  cotlum." 

Another  striking  thing  about  his  work 
upon  the  bench  was  the  vigor,  clearness, 
and  power  of  his  written  opinions.  Some 
of  them  will  live  among  the  ablest  exposi- 
tions of  the  law  which  are  found  among  the 
records  of  that  illustrious  tribunal. 

Among  these  were  notably  his  opinions 
in  Griffin  v.  Cunningham,  20  Gratt.  55; 
Miller   and    Franklin    v.   Lynchburg.  20 
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Gratt.  335  ;  Antoni  v.  Wright,  22  Gratt.  871 ; 
Harris  v.  Harris,  23  Gratt.  737;  Latham  v. 
Latham,  30  Gratt.  307  ;  Clarke  t'.  Tyler,  30 
Gratt.  150,  Noble  v.  City  of  Richmond,  31 
Gratt.  27 1. 

By  his  force  of  character  as  well  as  by  his 
power  of  logic,  he  made  an  impress  upon 
the  jurisprudence  of  Virginia. 

His  work  as  a  judge  was  simply  enor- 
mous. His  naturally 
vigorous  constitution, 
strengthened  by  years 
of  active  life,  enabled 
him  to  devote  an  aver- 
age of  not  less  than 
ten  or  twelve  hours 
daily  to  study  and 
work.  He  examined 
every  case  submitted 
to  his  court  with  ex- 
haustive care,  and  he 
always  gave  courteous 
and  considerate  atten- 
tion to  the  arguments 
of  counsel,  holding  his 
judgment  in  abeyance 
upon  all  debatable 
questions  until  both 
sides  were  fully  heard. 
To  the  young  and  in- 
experienced advocates 
he  was  especially  con- 
siderate ;  and  all  over 
the  Commonwealth  he 
was  regarded  by  them 
with  sincere  affection  and  veneration. 

After  the  expiration  of  his  term  of  office, 
at  the  age  of  .scventy-lhrcc,  he  retired  to 
private  life,  devoting  himself  to  his  family 
and  to  the  settlement  of  his  private  business. 

She  who  had  been  for  more  than  fifty 
years  the  sharer  of  his  joys  and  .sorrows  was 
taken  from  his  side  in  December,  1881. 
From  that  time  the  shadow  of  a  great  sor- 
row hung  over  his  life;  but  he  bore  up 
cheerfullv  to  the  last. 

On  the  30th  of  November,  1887,  in  the 
seventy-ninth  year  of  his  age,  after  a  brief 
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illneas  caused  by  a  cold  contracted  from 
great  exposure  in  very  inclement  weather, 
he  peacefully  breathed  his  last  in  the  assured 
hope  of  a  blessed  itnniortatiiy,  and  two  days 
afterwards  was  laid  beside  tbe  wife  of  bis 
youth  and  bis  life>long  devoted  affection,  in 
the  quiet  cemetery  at  Lexini;ton. 

The  sense  of  the  piiblic  loss  sustained  by 
his  death,  and  of  the  respect  entertained  for 
his  memory  in  his  native  State,  found  expres- 
sion in  resolutions  adopted  by  the  Faculty 
and  by  the  Board  of  Trustees  uf  Washington 
and  Lee  University,  by  the  Bar  of  Lcxiog- 


Vcrseii  in  the  great  principles  of  juris] )rude0CC^ 
which  he  had  studied  thoronghly,  aided  by  a  ng- 
orous  common-sense,  a  clear  intellect,  and  a 
generous  heart,  he  was  faUy  armed  in  defence  of 
justice  and  of  right. 

"  We  may  not  find  in  \\\^  opinions  the  di«;serta- 
tions  or  essays, —  often  tedious,  generally  irrelevant, 
— which  give  pleanne  chiefly  to  the  writer  or  to 
the  curious  student ;  but  for  sound  principle,  vig- 
orous reasoning,  apt  flefinitc  conclusioOi  they  will 
compare  witii  any  ot  his  compeers. 

"It  is  not  churned  that  he  was  inialKble,  bat  we 
know  he  was  always  governed  by  his  own  sense  of 
the  real  justice  of  the  case  ;  and  those  wlio  stood  at 


ton,  and  by  the  Bar  of  Virginia  at  a  memorable  I  lius  bar  fcli  al>soiute  confidence  that  he  would 


meeting  held  tn  the  court>room  of  the  Su- 
preme Court  of  the  State  at  Richmond,  in 
April,  1888. 

At  the  latter  meeting  eloquent  addresses 
were  delivered  by  Judge  W.  W.  Crump, 
Messrs.  Wm.  Wirt  Henry,  J.  H.  H.  Figgat, 
and  James  Lyons.  Among  other  things 
Judge  Crump  said  of  him:  — 

"Upon  that  bench  for  twelve  years  he  was  a 
magistrate,  wearing  the  emiine  with  dignity  and 
honor,  and  dispensing  justice  with  impartial  dili- 
gence and  spotless  integrity.  ... 

"  His  judicial  manner  was  fnmed  upon  the 
models  of  Marshall  and  Taney.  Gentle,  kindly, 
patient,  he  was  especially  considerate  and  attentive 
to  an  advoeate  who  needed  aid  in  conducting  his 
cause.  No  glow  of  oratory  or  mere  strength  of 
argument  was  permitted  to  overwhelm  the  r\g\\X. 
His  intellect  and  his  imagination  were  both  proof 
against  false  reasoning  or  brilliant  phnues.  He 
gave  to  each  case  careful  investigation  and 
conscientious  thought. 

**  His  opinions  when  formed,  resting  upon 
thorough  conviction,  were  lock-Eutened,  embedded 
in  that  steadfast  integrity  of  purpose  upon  which  his 
judicial  life  was  founded.  .  .  . 

"  He  did  not  encumber  his  mind  with  a  multitude 
of  incongraous  cases,  which  rather  tend  to  increase 
the  perplexity  of  the  sitn.ition,  and  are  generally 
valueless  in  solving  the  controversy  in  hand, — which 
serve  only  as  crutches  to  reach  the  point  of  «liffi- 
colty,  and  there  being  discarded  as  useless,  leave 
those  who  relied  upon  thein  groping  in  doubt  and 
obscurity.  His  learning  was  deeper  and  more 
valuable  than  that  which  comes  from  cases. 


decide  for  the  right  as  the  right  appeared  to  him, 

and  causes  were  argued  with  perfect  knowledge 
that  he  sat  in  judgment  unbiassed,  iinn,  and  pure, 
anxious  only  to  be  just. 

In  his  social  b«uriag  his  demeanor  was  of  that 

engaging  charactL-r  which  belonged  to  genUemcn 
of  the  old  school,  of  which  be  was  a  conspicuous 
type. 

"  Bfauid  and  eouitemn,  of  sterluig  intcgiHy  and 

stainless  life,  wise,  able,  just,  the  bench  and  bar 
alike  will  warmly  cherish  his  memory." 

And  the  Hon.  J.  H.  H.  Figgat,  the  distin- 
guished representative  of  Judge  Anderson's 
native  county,  in  his  remarks  upon  that 
occasion,  among  other  things  said  of  him  :  — 

"  But  it  is  not  as  the  able  and  accomplished 
solicitor  and  .advocate,  or  the  fearless  and  bold 
politician,  or  astute  and  far^seeuigbudneas  man,  or 
even  as  the  learned  and  upright  judge  as  he  was. 
that  I  delight  to  remember  Francis  T.  Anderson ; 
but  to  think  of  him  as  I  knew  him  in  my  boyhood,-' 
the  upright  citizen,  the  genial  gentleman,  the  kind- 
hearted  neighbor,  the  Christian  nobleman,  who  by 
precept  and  example  encouraged  others  to  be 
better.  Ah,  sir,  how  many  a  poor  young  man  has 
he  taken  by  the  hand  and  urged  to  a  nobler  and 
higher  life  I  How  many  a  struggling  neighbor  has 
he  helped  and  encouraged  to  battle  with  life  aod 
conquer  adversity  I " 

And  the  ITon.  W  illiam  \\  irt  Henry  in  his 
remarks  upon  that  occasion  said  :  — 

"  The  scene  to-day  forcibly  reminds  me  of  the 
first  time  I  evet  entered  this  hall,  when  I  found 
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upon  the  bench,  among  the  members  of  the  court. 
Judges  Moncure,  Bouldin,  and  Anderson,  all  three 
of  whom  have  left  us  to  appear  before  the  Jutlge 
of  all  the  earth.  I  may  safely  say  that  not  alone 
in  the  history  of  this,  but  of  all  other  countries, 
no  purer  or  more  upright  men  ever  graced  the 
judicial  Iwnch.  .  .  . 

"  Judge  Anderson's  characteristics  as  a  judge  have 
been  aptly  described  in  the  admirable  resolutions 
that  have  just  been  presented.    In  recalling  him 
seated  upon  that  bench, 
I  am  reminded  of  the 
utterance  of  a  great  judge 
who  said,  '  Show  me  the 
right  of  a  cause,  and  I  will 
show  you  the  law  of  the 
case.'    If  this  is  to  be, 

as  it  certainly  should  be, 

the  great  search  of  a  j  udge, 

then  I  am  sure  that  no 

one  ever  more  faithfully 

performed  his  duty  than 

Judge  Francis  T.  .Ander- 
son.   Not  only  was  he 

possessed  of  an  absorbing 

love  of  the  right,  but  he 

was  remarkably  endowed 

by  nature  with  the  faculty 

of  distinguishing  between 

right  and  wrong,  of  draw- 
ing the  dividing  line  with 

distinctness   along  that 

dim  border,  upon  which 

the  right  and  wrong  are  so 

apt  to  mingle.   But  what  ' 

was  more,  when  he  once 

made  up  his  mind  as  to 

the  right,  he  was  as  firm 

as  the  rock  of  (lihrallar.  With  these  great  traits, 
and  a  steriing  integrity  above  the  breath  of  sus- 
picion, he  became  a  Judge  that  all  good  men 
delighted  to  honor,  and  all  bad  men  feared.  .  .  . 

"  It  was  not  alone,  however,  as  a  jurist  that  his 
memory  should  be  revered,  but  in  all  the  relations 
of  a  citizen,  and  especially  in  his  priv.ite  relations, 
his  example  cannot  be  too  highly  honored.  No 
one  could  look  upon  the  manly  beauty  of  that  fare 
without  recognizing  his  benevolent  nature  shining 
through  his  countenance  as  through  a  window. 
And  if  it  were  permitted,  as  it  was  to  me,  to  see 
the  curtain  withdrawn  which  sheltered  the  family 
circle  from  the  gaze  of  the  world,  then  indeed  a 
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just  appreciation  would  be  had  of  all  that  is  lovely 
in  a  Christian  huslwnd  and  father.  Such  was  the 
privilege  of  those  who  read  the  touching  memorial 
which  he  ])enned  of  the  companion  of  his  life, 
which  did  no  less  honor  to  him  than  to  his  sainted 
wife." 

The  memorial  adopted  by  the  meeting  of 
the  bar  of  the  Court  of  Appeals  of  Virginia, 
after  giving  a  brief  review  of  Judge  Ander- 
son's life,  declares :  — 

"  Judge  Anderson  was 
the  highest  type  of  our 
profession.  He  was  a 
Christian  jurist,  singularly 
fair  and  upright  as  a  man. 
He  had  studied  the  hu- 
man heart,  and  that  law 
'  whose  seat  is  the  liosom 
of  (lod,  and  whose  voice 
is  the  harmony  of  the 
world.'  His  high  charac- 
ter gave  him  an  instinctive 
sense  of  right  and  jus- 
tice, and  he  thus  wToughl 
out  from  his  own  mind 
what  the  law  of  any  par- 
ticular case  ought  to  be, 
and  then  his  earnest  de- 
sire to  do  right  generally 
enabled  him  to  reach  a 
proi)er  conclusion ;  and 
whenever  he  came  to  a 
conclusion  that  he  be- 
lieved to  be  right,  no 
precedent,  persuasion,  or 
power  could  swer^'e  him 
one  iota  from  it.  He  would  cheerfully  have  gone 
to  the  stake  for  a  principle,  or  l)efore  he  would 
have  done  aught  that  he  believed  to  be  wrong. 

"One  of  the  most  striking  characteristics  of  Judge 
.Anderson  was  his  love  for  his  native  State,  Virginia. 
He  loved  her  histor)',  traditions,  institutions,  and 
customs.  He  was  an  'Old  Line  '  Whig  before  the 
war,  and,  like  most  of  that  political  party,  was 
strongly  attached  to  the  Federal  Union,  as  it  then 
e.xisted.  Rut  when  Virginia  took  her  jwsition  in 
the  Southern  Confederacy,  he  never  hesitated  to 
follow  her  fortunes,  and  in  peace,  as  in  war.  she 
never  had  a  more  devoted  or  loyal  son.  He 
believed  the  South  was  right  in  the  principles  for 
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which  she  contended  ;  that  they  were  thoSe  in  I 
wh-fh  this  government  wa-,  f<j  ini!f(!  hy  <nir  lathers, 
;uui  the  only  ones  on  which  constiiuiional  liberty 
can  ever  safely  rest  in  this  country. 

"But  whilst  his  df  votidn  to  the  S^nith  was  so 
ardent,  ami  he  avowni  it  whenever  and  wherever 
occasion  demanded,  yet  no  man  accepted  the 
results  of  tite  war  in  better  faith,  or  was  more 
loyal  and  Inte  to  the  Federal  (jovemment  when 
the  I'nion  was  restored  than  he  was. 

"  Indeed,  Judge  Anderson  was  a  true  patriot,  a  . 
tiseful  citizen,  a  firm  fiknd,  and  true  in  every 
relation  of  life." 

This  imperfect  outline  of  Judge  Anderson's 
life  cannot  be  better 'concluded  than  by  the  ; 

closing  sentences  of  the  eloquent  address  of 
Jud^^e  Joseph  Christian,  one  of  his  surviving 
colleagues,  of  the  Court  of  Appeals  in  pre-  ' 
senting  to  that  court  the  memorial  adopted 
by  the  bar  of  that  «>urt :  —  | 

"  His  devotion  to  his  native  State  was  that  of  a  { 

patriot  worshipper  who  could  have  no  other  idol ;  : 
and  when  the  time  came  vvhen  he  had  to  side  with  | 
his  State  or  with  those  who  came  as  her  invaders,  , 
he  was  quick  to  range  himself  under  her  flag,  and  | 
to  do  all  he  could  to  save  her  from  degradation  I 
and  comiuest.    After  the  close  of  the  wnr.  nnti 
when  the  dark  days  of  reconstruction  were  over, 
and  Virginia  was  permitted  to  re-establish  her  own 
government,  Judge  Anderson  was  appointed  one  of 
the  judges  of  this  court. 

"  How  honestly  and  ably  and  faithfully  he  dis- 
charged the  duties  of  his  high  office,  is  fiiHy  attested 
in  the  sixteen  volumes  of  the  reports  of  the  deci- 
sions of  this  court,  as  well  as  by  the  profound 
impressions  his  death  made  upon  the  bench  and 
bar  and  people  of  this  State,  as  shown  by  the  great 
meeting  which  assembled  tn  honor  his  memory, 
and  illustrated  by  the  elo4]iient  and  touching  me- 
morials to  his  private  virtues  and  public  services 
which  we  all  listened  to  with  so  much  pleasure  on 
thrtt  orrnsion. 

"Judge  Anderson  brought  to  the  bench  a  strong, 
active)  and  well-balanced  mind,  —well  stored  with 
the  great  principles  of  the  law,  and  a  heart  full  of 
the  innate  love  of  j;i>tirc',  with  n  tlrjtmf1c<;s  rnnrnqe 
that  would  carrj'  him  to  the  stake  for  his  convictions. 

"  It  was  fortunate  for  the  State  that  a  man  of  such 
firmness,-  such  courage,  such  high  sense  of  justice, 


such  desire  to  do  right,  should  be  placed  on  the 
bench  of  the  highest  court  at  a  time  when  all  was 
chaos  ;  when  the  limes  were  out  of  joint,  and  cases 
arose  that  were  without  precedents;  when  the 
del)ris  of  revolution  covered  up  decisions  and  sta- 
tistics, and  when  the  court  had  to  bbzc  its  way 
through  an  unbroken  forest  without  a  tree  or  a  star 
to  guide  it.  Then  was  a  time  to  bring  light  out  of 
chaos,  and  to  mould  judicial  decisions  so  as  to 
declare  the  very  rights  of  the  case  where  there  was 
no  statute  to  guide  and  no  precedent  to  follow. 

**  In  this  crisis  in  judicial  aflairs  Judge  Anderson 
was  the  right  m.in  in  the  right  plnce.    His  innate 
sense  of  justice/  his  fearless  courage  to  do  right, 
his  strong  practical  sense,  enabled  him  at  once  to 
solve,  upon  equitable  principles,  all  the  difficult 
and  perplexin<;  questions  nrisin^  oijt  of  the  rnuki- 
form  contracts  nude  under  Confeiicrate  sututcs  and 
in  Confederate  currency.  The  conduct  of  fidu- 
ciaries, of  personal  representatives,  guardians  and 
agents,  pnbtic  and  private, — his  masterly  opinions 
upon  these  ditticult  subjects  do  credit  bulb  to  his 
head  and  his  heart.  In  these  cases,  and  indeed 
in  all  the  cases  he  considerc«l  in  his  careful, 
thoughtful,  and  laborious  way,  the  polar  star  which 
guided  him  to  bis  conclusions  was  the  question, 
'What  is  right?*  and  such  was  his  high  sense  of 
justice  that  he  would  break  through  the  meshes 
of  tlie  technicalities  of  the  law  to  get  at  and 
de«  iare  for  the  very  right  of  the  case,  and  when 
convinced  where  the  right  lay,  nothing  could 
move  him  from  his  conclusions.    He  had  the 
spirit  of  a  martyr,  nnd  would  has'e  sarrificcd  his 
life,  rather  than  give  up  his  lioiiesi  convictions  o( 
dtrty  and  of  r%ht. 

"  I  sat  by  his  side  for  nearly  thirteen  years,  and 
I  can  truly  say  of  him  that  he  was  one  of  the 
bravest  men  I  ever  knew.  Courageous  to  do 
right,  his  only  fear  was  that  he  might  do  wrong. 
Not  conceited  or  bigoted  in  his  ojnnions.  he 
would  always  listen  patiently  and  resjKfctfully  to 
the  views  of  others,  and  would  cheerfully  yield  his 
own  views  if  convinced  he  was  wrong.  He  had 
wonderful  capacity  to  lalwr.  He  patiently  aiid 
thoroughly  investigated  every  case,  —  always  seek- 
ing light,  always  pursuing  the  right,  never  weaiy 
in  his  tireless  work.  When  convinced  of  error,  he 
was  quick  to  rorrcrt  it  :  lint  whrn  he  ff!i  iic 
right,  no  power  could  move  him  from  his  purpose. 

I  should  say  of  him,  as  I  had  the  opportunity  to 
observe  his  character  as  a  man  and  a  judge,  he 
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wa>  brave  as  he  was  irtie  ;  he  was  as  couraijouus 
a*  he  was  ^jenile  ;  he  was  as  conscientious  as  he 
was  just.  With  a  strong  and  active  intellect, 
wj-.h  the  power  to  1  il  or,  and  the  love  of  work 
-nch  as  are  tbuii'l  in  few  men,  he  investiijated 
jatienily  and  thorodgiiiy  everj-  case  submitted  to 
hiiu.  His  opinions,  to  be  found  in  sixteen  volumes 
of  r;i-in^  rci-ort-,.  u-;!l  '^♦and  for  all  time  as  the 
bcii  monument  to  iiis  memory. 

"  It  is  not  the  language  of  eulogy,  but  the  words 
of  simple  truth,  to  declare  that  the  striking  char* 
actcristics  of  his  juriirial  rarctT  wert-  his  piticnt 
labor,  his  iategrity,  his  incorruptibility,  his  sense 
of  justice,  his  sublime  courage,  which  would  always 
dare  to  do  right  against  all  opposition. 

"In  private  life  Inline  Amler^nn  was  unexrep- 
tionaiiy  pure,  and  in  all  its  relations  as  husband 
and  father  and  citizen  his  whole  life  was  an 
exaoiple  worthy  of  all  imitation.  God  impressed 
n|X>n  his  ver}*  face  t!ie  nui>Ic  virtULS  which  shone 
from  his  heart.  Gentleness,  kindness,  charity  —  not 
only  to  his  own  household,  but  to  all  mankind — was 
exhibited  in  his  every-day  life.  The  poor  never 
went  empty-handed  from  his  door ;  and  many  a 
young  man  who  was  struggling  against  poverty,  and 
reaching  in  his  aspirations  to  a  higher  and  more 
useful  plane  in  society,  was  encouraged  and  aided 
in  a  >- ibslnntial  way  by  tho  '  harity  and  sympathy 
o(  this  noble  benefactor  of  struggling  youth. 

*'To  the  graces  of  a  kindly  and  gentle  nature 
were  added  the  Christian  graces  of  a  godly  life. 
These  ::rare«  wftened  and  adorned  the  strength 
and  thgnity  ol  his  character,  like  a  blossoming  vine 
entwined  around  a  ccdumn  of  granite.  He  was  a 
Christian  in  the  highest  sense  of  the  word.  His 
daily  life,  his  private  life,  and  his  public  life  were 
guided  and  moulded  by  Christian  principle.  .Xn 
ardent  and  zealous  Presbyterian,  he  was  no  bigot, 
but  recognized  a  brother  in  every  Christian  church. 

'•  He  lived  and  died  in  the  faith  of  his  fathers,  ami 
after  a  long  life  of  honor  and  usefulness,  has  gone 
to  his  reward. 

Few  of  us  can  hope  to  li\  e  to  hi*;  green  ol<l  .ige, 
but  we  may  emulate  his  virtues  mul  seek  10  follow 
his  noble  example,  if  we  always  remember  that  — 

'We  live  in  deeds,  not  years:  in  thoughts,  not 
breaths; 

In  feelings,  not  in  figures  on  a  dial. 
We  should  count  time  by  heart-throbs.   He  most 
lives 

Who  thinks  most,  feels  the  noMest,  acts  the  best'  ** 


Kdward  C.  Hurks  was  born  in  Bedford 
County,  Va.,  on  the  20th  day  of  May,  1821, 
and  has  resided  in  that  county  ever  since. 
He  is  of  a  hi<;hly  respectable  iamily  oC 

Irish  orig^iti.  At  a  very  early  age,  when  he 
onlv  knew  his  A  H  C_"'s,  he  was  sent  to 
school  and  kept  there  until  he  attained  his 
majority.  He  was  sent  to  at  least  nine 
different  schools,  most  of  them  "  Old  Fiel  l  " 
sell' nils,  as  they  were  formerly  called  in  th' 
country  in  Virginia.  When  ten  or  eleven 
years  of  age,  the  classics  were  taught  him. 
He  attended  several  sessions  at  the  New 
London  Academy  in  Bedford  County,  a  part 
of  which  time  Hcnrv  T,,  Da  vies  was  the  prin- 
cipal, then  George  li.  Dabney,  afterwards  a 
professor  at  Washington  College,  Lexington, 
Va.  In  the  fall  of  the  year  1838  he  matricu- 
lated as  a  student  at  Washington  College, 
now  Washington  and  Lee  University,  and 
graduated  in  June,  1841,  delivering  the  Cin- 
dnnati  oration,  tiie  highest  honor  in  the 
graduating  class.  In  the  latter  part  of  that 
year  he  entered  the  Law  Department  of  the 
University  of  Virginia,  and  graduated  in  1842. 
Immediately  commencing  the  practice  of  his 
profession  in  Bedford  and  the  surrotmding 
counties,  he  steadily  rose,  by  his  honesty, 
ability,  and  industry,  until,  in  December,  1876, 
he  was  surprised  by  being  elected  by  the 
Legislature  a  judge  of  the  Supreme  Court  of 
Appeals  of  Virginia.  J  udge  Burks  remained 
in  that  position  for  six  years,  when  the  Re- 
adjtistcr  I*arty  having  come  into  power,  with 
which  party  he  was  not  in  sympathy,  a 
question  was  raised  as  to  whether  he  had 
been  elected  for  a  full  term  of  twelve  years 
or  for  an  unexpired  term,  and  the  question 
was  decided  against  Judge  Burks,  in  Burks 
:■.  Hinton,  77  Va.  I.  As  has  been  before 
stated,  he  was  one  of  the  revisers  of  the  Code 
of  Virginia  of  1887,  along  with  Judge  Staples 
and  Major  John  W.  Riely.  Since  that  time, 
witli  his  office  in  Ik-dford  City,  he  has  been 
engaged  in  the  iiracticc  of  his  profession, 
chiefly  in  the  Supreme  Court  of  Appeals  of 
Virginia. 

He  was  a  member  of  the  House  of  Dele- 
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gates  of  Virginia  in  1861  and  1862,  and  a 
part  of  1863.  This  is  the  only  political  office 
he  has  ever  held,  and  he  declined  a  re-election. 
Judge  Burks's  judicial  opinions  are  reported, 
in  28  Gratt.  and  the  succeeding  volumes  ©f 
the  Virginia  Reports,  down  to  76  Va.  A 
very  able  opinion  of  his  may  be  found  in  80 
Va.  718-783,  delivered  in  the  celebrated  case 
of  P.  Epis.  Ed.  Society  v.  Churchman's  Rep- 
resentatives. Wash- 
ington and  Lee  Uni- 
versity has  conferred 
on  him  the  title  of 
LL.D.,  and  in  1891  he 
was  President  of  the 
Virginia  State  Bar 
Association,  deliver- 
ing that  year  at  the 
White  Sulphur 
Springs  a  very  able 
annual  address,  of 
which  one  thousand 
copies  were  printed 
for  the  use  of  the 
association. 

Judge  Lunsford  L. 
Lewis,  President  of  the 
Court  of  Appeals  since 
Aug.  28,  1882,  to 
which  position  he  was 
appointed  by  Gov. 
William  E.  Cameron, 
was  born  in  Rocking- 
ham County,  March 
17,  1846;  studied  law 

and  graduated  in  the  Law  School  of  the 
University  of  Virginia.  He  settled  in  Cul- 
peper  County.  After  being  at  the  bar  for 
two  years.  Judge  Lewis  was  elected  Com- 
monwealth's Attorney  of  that  county,  and 
afterwards  re-elected.  Before,  however,  the 
second  term  began  he  was  appointed  by  Gen. 
U.  S.  Grant,  then  President  of  the  LInited 
States,  District  Attorney  for  the  Eastern  Dis- 
trict of  Virginia,  and  continued  to  serve  in 
that  capacity  until  he  was  made  President  of 
the  Supreme  Court  of  Appeals,  filling  the  va- 
cancy caused  by  the  death  of  R.  C.  L  Mon- 
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cure.  Immediately  afterwards  the  Legislature 
elected  him  to  the  same  place  for  the  term  of 
twelve  years,  and  on  the  ist  of  January,  1883, 
his  associates  made  him  President,  in  which 
position  he  still  continues  to  serve.  Upon  the 
creation  by  Congress  of  the  P'ederal  Circuit 
Courts  of  Appeals,  Judge  Lewis  was  endorsed 
by  the  bar  of  the  whole  State  for  appoint- 
ment by  President  Harrison. 

No  more  popular 
judge  ever  sat  on  the 
bench  in  Virginia, 
both  with  the  bar  and 
the  people.  He  is  a 
man  of  incorruptible 
integrity. 

Judge  Benjamin 
Watkins  Lacy,  of  the 
Supreme  Court  of  Ap- 
^  3   peals  of  Virginia,  was 

born,  Jan.  27,  1839.  at 
Ellsworth,  the  family- 
.seat,  in   New  Kent 
County,  Va.,  in  which 
county  he  has  always 
lived.    He  is  the  son 
of  the  late  Hon.  Rich- 
mond T.  Lacy,  his  law 
preceptor,  who  was  a 
graduate  of  William 
and  Mary  College,  in 
1825,  receiving  the  de- 
gree of  A.B.  and  L  B., 
a   prominent  lawyer 
and  legislator  of  East 
Virginia.    His  mother  was  the  daughter  of 
Col.  John  Lane,  of  Vauclause,  in  Amelia, 
and  grand-daughter  of  Francis  Eppcs,  of 
Eppington.    Judge  Lacy  was  taught  by 
his  mother  until  sufficiently  advanced  in 
Latin  and  mathematics  to  enter  the  acad- 
emies of  such  renowned  educators  as  Pike 
Powers   of   Staunton,   and-  "Brown  and 
Tebbs"  of  Albemarle;  and  his  education 
was  completed  at  the  University  of  Vir- 
ginia, when  he  entered  the  law  office  of 
his  father.    Hence  he  was  quickly  drawn 
bv  Virginia's  call  to  arms. 
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New  Kent  troop  of  horse,  on  the  17th  of 
April,  1861,  as  a  private,  and  went  to  the 
front.    He  was  three  times   disabled  by 
wounds,  and  except  when  thus  incapacitated, 
was  with  his  company  in  all  the  battles  of 
General  Lee's  army.     He  was  made  first 
lieutenant,  and  for  the  last  years  of  the  war 
was  in  command  of  his  squadron  of  two 
companies,  and  was  with  General  Lee  at 
Appomattox  Court 
House.   .After  the  war  , 
he  settled  in  his  old 
county,  reviewed  the  ♦ 
law  course,  and  was  ad- 
mitted to  partnership 
by  his  father ;  and  the 
law  firm  of  Lacy  and 
Son  was  only  dissolved 
by  the  elevation  of  the 
junior  member  to  the 
bench  in  1 870.  He 
declined  further  ser- 
vice on  the  bench  in 
1873,  and  was  chosen 
that  year  to  the  House 
of  Delegates  of  Vir- 
ginia, to  which  he  was 
elected  for  four  terms; 
was  on  the  committee 
of  courts  of  justice 
every  term  until  the 
last,    when    he   was  ^ 
chosen    Speaker  of 
the   House   of  Del- 
egates.    While  the 

Speaker,  he  was  elected  to  the  bench  of 
the  Circuit  Court,  in  1880;  from  which 
he  resigned,  in  1883,  to  go  upon  the 
Court  of  Appeals,  where  he  is  now  serv- 
ing. His  opinions  will  be  found  in  77 
Virginia  Reports  to  88  Virginia  Reports, 
inclusive,  and  will  attest  the  character  of 
his  service. 

When  elected  to  the  bench,  he  received 
every  vote  in  the  house  over  which  he  pre- 
sided, and  every  vote  but  two,  in  the  Senate, 
without  regard  to  party  lines.  He  still 
resides  at  his  home  in  his  native  county. 
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with  his  wife  and  three  children.  He  is  a 
Democrat,  but  does  not  concern  himself 
actively  in  politics. 

Thomas  T.  Fauntlcroy  was  born  in 
Winchester.  Va.,  Dec.  20.  1823.  He 
is.  maternally,  a  great-grandson  of  Col. 
Charles  Mynn  Thurston,  and  a  grandson 
of  Col  Charles  .Magill,  —  eminent  Virgin- 
ians and  officers  in  the  Revolutionary  War. 

His  father  was  Gen. 
.  Thomas  T.  Fauntle- 
roy,  a  son  and  citi- 
•  zen  of  Virginia,  who 
promptly  resigned  his 
commission  as  colo- 
nel of  the  1st  United 
States  Dragoons,  at 
the  call  of  his  native 
State,  and  who  was 
the  ranking  officer  in 
the  line  of  the  United 
States  Army  of  all  who 
sided  with  the  South. 

He  was  educated  at 
the  celebrated  high 
school  of  Benjamin 
Hallowell  in  Alexan- 
dria. Va.,  and  gradu- 
ated in  the  law  class 
of  1844,  at  the  Uni- 
versity of  Virginia, 
with  John  Thurston 
Thornton,  John  Page 
of  Hanover,  J.  Ran- 
dolph Tucker,  John  C. 
Rutherford,  William  C.  Rives,  Jr.,  and 
others,  as  his  classmates. 

In  1847  he  began  the  practice  of  law 
at  the  Winchester  Har  ;  and  in  1850  was 
elected  Commonwealth's  Attorney  in  the 
District  Superior  Court  of  Frederick  County. 
In  1857  he  was  elected  to  represent  Fred- 
erick County  in  the  Legislature.  In  1859 
he  participated  in  the  capture  of  John 
Hrown  and  his  followers  at  Harper's  Ferry  ; 
and  in  1861  was  commissioned  a  lieuten- 
ant in  the  military  service  of  Virginia. 
Upon  the  passage  of  the  '*  Sequestration 
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Act  "  of  the  Contederate  Congress,  he  was 
chosen  one  of  the  "  Receivers  "  to  execute 
the  difficult  and  delicate  responsibilities  of 
that  law,  along  with  some  of  the  ablest  law- 
yers of  Vir{;inia. 

At  the  close  of  the  war  lie  rc-umcd  the 
practice  of  law,  with  broken  health,  accu- 
mulated burdens,  and  a  numerous  family. 
In  1877  and  1878-1879  he  again  represented 
Frederick  County  in  the  Legislature.  In 
1879  he  was  elected,  by  the  Legislature, 
Secretary  of  the  Conimon wealth  ;  and  in  1883 
he  was  elected,  for  a  term  of  twdve  years, 
one  of  the  five  judges  of  the  Supreme 
Conri  of  Appeals  of  Vtrf^iiiiri.  Upon  the 
organization  of  the  court,  he  was  chosen  bv 
his  brother  judges  to  be  the  Resident  Judge 
<^  the  court  at  Richmond,  as  required  by  law. 

The  N'ir^Miiia  Reports,  from  1883  to 
1893  inclusive,  contain  many  elaborate 
opinions  delivered  by  Judf^e  Fauntlcroy ; 
and  among  them  are  the  celebrated  and 
interesting  cases  of  Cluverios  v.  The  Com- 
1  1  vealth;  Davis  i>.  Strange;  Thomas' 
.Administrator  ik  Bettie  Thomas  Lewis  ;  and 
Colbert  &  Kirtley  v.  Shepherd,  —  the  Mary 
Washington  Monument  case. 

The  circumstances  of  the  death  of  the 
youthful  Capt.  Henry  Fauntleroy  at  the 
battle  of  Monmouth,  are  narmred  by  G.  W. 
Parke  Custis  in  his  "  Reminiscences  ; "  and 
the  death  of  Major  Griffin  Fauntleroy  of 
Washington's  Cavalry  at  the  battle  of 
Guilford  Court  House,  is  mentioned  in  a  let- 
ter of  Governor  Jefferson  of  Virginia  to 
General  Washington,  dated  March  21,  1781. 
They  were  great-uncles  of  Judge  Fauntle> 
roy,  and  of  Norman  descent. 

Judge  Fauntleroy  has  been  for  forty 
years  a  communicant  in  the  Episcopal 
Church.  He  has  been  twice  married,  and 
has  raised  and  educated  a  family  of  ten 
children,  to  whom  he  has  set  the  example 
of  never  using  in  any  way  tobacco  or  intox- 
icating liquors ;  to  %vhtch  abstinence  he 
attributes  the  unimpaired  vigor  of  bis  mind 
and  body,  and  his  capacity  to  eiidure  the 
unremitting  and  severe  labors  of  bis  office. 


Drurv  .\.  Hiiiton  was  born  in  Pelersbur*'. 
Va.,  wiicrc  most  of  his  ancestry  have  resided 
since  the  year  1653.  On  his  fiith«r*s  side  he 
was  descended  from  Maj.  Gen.  A.  Brown 
\\'ood.  who  received  a  patent  in  that  vear  for 
the  larul  on  which  the  city  of  Petersburg  is 
built,  and  from  Major  I'cter  Jones,  from 
whom  the  city  derives  its  name ;  and  on  hia 
mother's,  from  Capt.  John  Stith,  who  was 
I  the  ancestor  of  William  Stith.  the  historian. 
He  was  sent  to  the  best  schools  in  his 
native  town  until  1857,  when  he  was  sent 
I  to  that  famous  teacher  Lewis  Minor  Cole- 
man, at  Taylorsville,  Hanover  County,  where 
he  remained  two  years.    Coleman  was  after- 
I  wards  a  professor  at  the  l^nivcrstty  of  Vir- 
1  ginia.    At  school  he  was  a  very  hard  student, 
I  and  injured  his  health  by  allowing  himself 
I  no  more  than  four  hours*  alexin  tBe  twenty- 
four.    This  over-work  afterwards  showed 
\  itself  at  the  University  of  Virginia,  so  that 
I  he  was  not  able  to  remain  longer  than  four 
j  months  in  any  one  session  during  the  period 
he  remained  there.    While  studying  law  in 
March,  1861,  Mr.  Hinton  left  the  University 
of  Virginia  to  enter  the  Confederate  States 
Army,  which  he  did  as  first  lieutenant  Co.  G, 
41st  Regiment  Va.  Infantry.    He  served 
through  the  war,  and  was  paroled  at  Appo 
mattox.    In  f866  he  reviewed  the  study  of 
law  under  the  distinguished  Judge  William 
T.  Joynes,  and  in  August  of  that  year  was 
admitted  to  the  bar.   In  1872  he  was  by 
the  people  elected  Commonwealth's  Attor- 
ney, and  by  the  Common  Council  corporation 
counsel  for  the  city  of  Petersburg,  both  of 
which  portions  he  held  continuously  until  he 
resigned  in  1882  to  take  his  seat  on  the 
Supreme  Bench  of  the  State    It  is  said  that 
in  his  rapacity  as  Commonwealth's  Attor- 
ney he  never  had  an  indictment  successfully 
demurred  to,  and  during  his  time  as  corpor- 
ation counsel  no  verdict  was  had  against 
the  city  of  Petersburr:.    He  was  the  only 
dissenting  judge  in  the  famous  case  of  Com- 
monwealth V.  Cluverius,  81  Va.  787.  One 
of  the  bdievers  in  the  innocence  of  Quve- 
rius  has  since  published  a  Ikm^  on  the  sub> 
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jcct,  dedicated  to  Judge  Hinton.  Jucl^e 
Hinton  is  an  unostentatious  and  kindly 
natured  man.  He  is  a  great  admirer  of  the 
common  law,  and  is  as  familiar  with  the 
Knglish  as  he  is  with  the  American  cases. 

Judge  Robert  A.  Richardson  is  a  native 
of  the  county  of  Smyth,  and  is  the  only 
member  of  the  court  from  Southwestern  Vir- 
ginia.    He  is  a  manly  judge,  very  much 
liked  by  the  bar.  The 
last  five  named  judges 
who  have  been  briefly 
sketched  —  to  wit, 
Lunsford    L.  Lewis, 
Benjamin    VV.  I^cy. 
Thomas  T.  Fauntle- 
roy,  Drury  A.  Hinton, 
and  Robert  A.  Rich- 
ardson —  constitute 
the  present  Supreme 
Court  of  ^'\pf>eals  of 
Virginia.    They  were 
all  elected  in  1 882  for 
terms  of  twelve  years, 
and  these  terms  will 
expire  Jan.   i,  1895. 
Their  decisions  com- 
mence in  77  Va.,  ex- 
cept Judge  Lewis's. 
He    was  appointed 
Aug.  28,  1882,  and 
some  of  his  opinions 
can  be  found  in  76  Va. 

Up  to  the  date  of 
this  publication  Vir- 
ginia has  had  forty-eight  judges  of  its  court 
of  last  resort  regularly  elected  in  the  mode 
prescribed  by  law.  Their  lives  and  the 
places  of  their  nativity  are  all  mentioned 
in  the  preceding  pages  of  this  sketch.  It 
ap|>cars  that  but  three  of  them  were  born 
outside  of  the  present  limits  of  Virginia. 
This  is  not  only  singular,  but  it  shows  a  very 
interesting  effect  of  the  basis  of  represen- 
tation in  the  State  Legislature  allowed  the 
white  inhabitants  of  the  Commonwealth  from 
June  29,  1 776,  the  date  of  the  adoption  of  the 
first  Constitution,  until  i860,  nearly  one  hun- 
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dred  years.  The  effect  of  the  extension  of 
the  right  of  suffrage  to  its  whole  white  popu- 
lation was  never  felt  inside  of  the  Common- 
wealth, because  the  extension  was  made  and 
the  principle  of  manhood  suffrage  was  recog- 
nized only  under  the  pressure  of  an  impend- 
ing and  "  irrepressible  conflict." 

"The  White  Basis  Question  "  had  nearly 
torn  the  State  asunder  in  the  famous  Con- 
stitutional Convention 
of  1829-30.  But  that 
convention  is  famous 
more  for  great  names 
than  for  great  leader- 
ship. Madison,  the 
father  of  the  I-ederal 
Constitution,  and 
Monroe,  and  Marshall, 
the  great  Chief-Justice 
of  the  United  States^ 
were  all  there.  But 
the  President's  voice 
on  Friday,  Jan.  15, 
1830,  declaring  the 
convention  adjourned, 
had  scarcely  died  away 
before  grievous  signs 
of  discontent  began 
to  show  themselves. 
The  chief  cause  of  the 
failure  of  that  Consti- 
tution was  that  repre- 
sentation was  not 
based  upon  the  free 
white  population  of  the 
State  —  "  the  only  true  basis,"  as  was  declared 
on  the  floor  of  the  convention.  The  reason 
this  was  not  made  the  basis  of  representa- 
tion was  because  of  slavery.  Under  the 
first  Constitution  slaveholders  were  given  a 
representation  lor  their  slaves  on  a  principle 
similar  to  the  celebrated  "  Federal  number." 
A  great  writer  speaking  of  "  the  three-fifths 
compromise,"  and  how  it  came  about  in  the 
Constitution  of  the  United  States,  says  : 

"The  strife  broke  forth  over  the  question  of 
representation  and  of  direc  t  ta.xation.    Wilson  of 
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Pennsylvania,  a  man  of  clear,  statesm.mliki'  ways 
of  thinking  and  a  determined  opponent  ol  slavery, 
suggested  that  in  regard  to  repitsentation  five 
slaves  should  be  considered  equal  to  three  free- 
men. He  who  tlraws  his  jxilifica!  insjiiration 
simply  and  solely  from  his  bible  of  principles  piays 
Don  Quixote.  PoKtical  policy  is  a  necessity. 
But  a  concession  which  involves  a  principle  that 
can  he  neither  morally  nor  politically  justified  is  a 
heavy  weight,  which  sooner  or  later  becomes  too 
heavy  for  the  strongest  political  swimmer."  ^ 

Ihe  formation  of  the  Supreme  Court  at 
every  period  prior  to  the  late  war  was  affected 
by  the  slavery  question.  It  excluded  from 
thrtr  hrnch  absolutely  every  native  of  the 
wnite  portion  of  the  State,  —  the  mountain- 
ous region  now  forming  the  State  of  West 
Virginia.  The  same  jealousy  was  felt  of  that 
portion  of  the  State  as  was  afterwards  felt  of 
Northern  interference.  The  dominant  slave- 
holders who  were  in  control  would  make 
no  concessions  to  the  white  people  of  Vir- 
ginia. The  issues  which  were  afterwards 
those  wiped  out  in  blood  were  the  real  con> 
troversies  in  the  Commonwealth  in  1829- 
30.  Slavery  then  divided  the  State,  and  it 
was  never  aiterwards  heartily  united.  Free* 
dom  on  a  white  basts  was  unfortunately 
overpowered  at  the  date  of  the  adoption  of 
that  Constitution.  Said  Lewis  Summers  of 
Kanawha,  now  West  Virginia,  in  that  famous 
conventton  on  the  question  of  representa- 
tion on  a  white  basis : — 

*  Can  the  worid  believe  that  the  protection  of 

property  has  been  the  object  sought  for  here? 
Will  not  the  disguise  be  thrown  off  ?  Will  not 
this  question  show  the  most  detennined  effort 
ever  made  in  the  American  States  to  render  the 
many  the  vaasab  of  the  few  i  "  * 

The  Constitution  was  adopted  by  a  major* 

'.ty  of  the  persons  who  were  permitted  to 
vote.  In  the  counties  of  the  eastern  portion 
of  the  State,  which  were  those  in  which  slaves 
were  numerous,  the  vote  was  largely  in  its 
fovor ;  but  in  the  western  or  white  portion 

'  Von  Hol<^t'»  (.'nnstitutional  and  Political  History  of 
the  United  States,  vol.  i,  p.  289. 

*  Debates  of  CaaTention,  1829^30,  p.  664. 


of  the  Commonwealth  rhp  vote  was  o\-er- 
whelming  against  it.  .-^ccomac  Count v,  (in 
the  Atlantic,  gave  266  in  favor  of,  aiiU  70 
rejecting  the  Constitution. 

Ohio  County,  in  the  extreme  west,  gave  3 
votes  in  its  favor  and  643  aji^ainst  it.  Brooke 
County  unanimously  rejected  it  by  371 
votes.'  These  returns  foreshadowed  the 
war.  The  abolition  societies  had  gained  no 
foothold  anywhere.  It  was  the  people  of 
Virginia  struggling  to  free  themselves  from 
the  horrible  curse  ot  slavery.  The  ques- 
tion was  clearly  and  fuHy  undentood,  but 

i  never  dealt  with  in  a  statesmanlike  man- 
ner by  the  dominant  faction  in  control  of 
the  destinies  of  the  State.  Its  settlement 
was  knowingly  committed  to  the  accidental 

I  Utopia  of  the  future.   It  was  plain  to  every 

I  one  that  the  owners  of  the  slaves  were  soar- 
ing on  Icartan  wlnf^s.  The  evil  grew  worse, 
and  on  the  2oth  of  January,  it  had 

I  become  so  unendurable  that  the  Legislature 
attempted  to  solve  it.  What  was  to  be  the 
policy  of  the  Commonwealth  with  respect 
to  its  slave  population  was  the  absorbing 

,  problem  before  that  body  The  Hon.  Charles 
James  Faulkner,  of  iicrkcley  County,  the  elo- 
quent leader  in  the  cause  of  freedom,  said: 

j  ^  If  there  be  danger,  let  us  know  it,  and  pre- 
pare for  the  worat.  If  slavery  can  be  eradicated, 

I  in  God's  name  let  us  get  rid  of  it.  If  it  cannot, 
I  let  that  melancholy  fact  be  distinctly  ascertained ; 
,  and  let  those  who  we  have  been  toM  are  nov 
I  awaiting  with  painful  solicitude  the  result  of  your 

j  dcterminatinn,  park  iip  tlu-ir  household  gods,  and 
find  among  tlic  luxuriant  forests  and  prairies  of  tlitr 
West  that  sectirity  and  repose  which  their  native 
land  does  not  afford.  .  .  .  Hie  spirit  of  live 
inrjuiry  is  abroad  upon  the  earth ;  and  i:<>vern 

j  ments  and  all  of  the  institutions  connected  »itii 

I  them  must  be  sustaniedf  not  by  any  mystical  and 
superstitious  reverence  for  them  as  existing  Mi' 
futioKu  \w\  .!<  thfv  are  ascertained  after  a  severe 
anfl  searching  scrutiny  to  subserve  the  great  ends 
of  popular  weal.  .  .  .  The  Gordian  knot  must 

I  be  untied,  —  if  it  is  by  the  sword ;  Asia  must 
be  vanquished,  the  country  must  be  saved."  * 

>  Ibid.  p.  90J.   Brooke  County  is  in  West  Virginia- 
*  «  Slavery  Ilebaies  "  of  iSji,'  Viisinia  State  Libraiy. 
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At  that  day  not  one  voice  was  raised,  either 
within  or  without  the  Legislature,  in  Vir- 
ginia in    advocacy   of   slavery.      It  was 
thoroughly   understood    that  cheap  labor 
would  ruin  the  State.    Faulkner  was  the 
bold  and  manly  advocate  of  freedom.  But 
the  slave-owning  j>arty  had  refused  to  accept 
a  white  basis  of  representation  ;  and  when  a 
vote  was  reached,  they  succeeded  in  defeat- 
ing any  further  inves- 
tigation by  a  majority         _  .  .'. 
of  eight.   There  is  no 
doubt  at  all  that  the 
white  people  of  Vir- 
ginia, had  they  been 
allowed  proper  repre- 
sentation, would  have 
set  the  slaves  free.  A 
writer  '  in  the  "  Rich- 
mond  Knquircr "   of  j 
Feb.  4. 1 832,  reviewed  | 
the  debates  on  this, 
momentous  question, 
and  severely  criticised 
the  speeches  favorable 
to  freedom  over  the 
fateful  uom    plume  oi 
Appomattox !  Thus 
ended  the  struggle  in- 
side of  the  State  for 
emancipation. 

The  dreadful  ques- 
tion affected  every 
white  man  in  the  Com- 
monwealth. Slavery 

was  unsuited  to  the  genius  of  our  institutions. 
It  caused  population  in  the  black  counties 
cither  to  stand  still  or  decrease.  The  Consti- 
tution of  1 85 1  extended  the  right  of  suffrage 
to  every  white  citizen  ;  but  the  slaveholding 
faction  was  still  able  so  to  arrange  in  that 
Constitution  itself  the  basis  of  representation 
in  the  General  Assembly  as  to  preserve  its 
majority  in  the  government.  It  held  on  to 
its  power,  but  allowed  the  sceptre  to  depart 
from  Virginia.    No  man  who  disagreed  with 

"  B.  W,  Uigh. 
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it  was  ever  allowed  a  place  on  the  Supreme 
Bench.  * 

The  military  genius  of  the  war  first  saw  the 
light  in  that  portion  of  the  State  which  was 
free  from  slavery.  When  it  was  all  over. 
Gen.  U.  S.  Grant,  then  President  of  the 
United  States,  was  serenaded  at  Staunton 
by  the  famous  "  Stonewall  "  Band.  He  raised 
his  hat,  and  eloquently  and  laconically  said, 

'*  The  immortal  Jack- 
son !  " 

In  the  year  1848 
the  number  of  cases 
on  the  docket  of  the 
Supreme  Court  of  Ap- 
peals (then  the  court 
of  last  resort  other 
than  in  criminal  cases) 
had  increased  to  such 
an  extent  that  the 
average  pendency  of 
an  appeal  was  seven 
years.  An  act  was 
passed,  March  31  of 
that  year,  establishing 
a  special  Court  of 
Appeals  at  Richmond 
to  remedy  the  evil. 
Under  some  circum- 
stances the  decisions 
of  this  special  court 
are  not  regarded  as 
authority,  i  &  2  Pat- 
ton,  Jr.,  and  Heath's 
Reports  cover  its  de- 
cisions up  to  the  year  1857.  Its  judges  were 
Richard  H.  Field,  Lucas  P.  Thompson,  John 
B.  Clopton,  George  H.  Gilmer,  and  John  W. 
Tyler.  Judge  John  VV.  Nash  sat  for  Judge 
Gilmer,  on  account  of  illness,  during  the 
year  1857. 

Horace  B.  Burnham,  O.  M.  Dorman,  and 
VV.  Willoughby  formetf  what  was  called  the 
Military  Court  of  Appeals,  from  October, 
1869,  to  January,  1870,  when  Virginia  was 
Military  District  No.  1,  in  the  days  of  Recon- 
struction, so-called.  Their  decisions  {})  are  to 
be  found  bound  up  with  the  decisions  of  the 
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true  court  in  Nineteenth  Grattan,  pp.  545- 
669.  Where  these  parties  came  from  and  to 
what  place  they  have  departed,  no  one  now 
Icnows.  A  judge  on  one  of  the  circuits  in  the 
mountains  of  Virginia,  where  the  writer  once 
practised,  told  a  callow  young  member  of  the 
bar  that  he  must  not  refer  in  his  court  to  any 
of  the  alleged  decisions  of  these  scalawags, 
for  they  were  not  law,  and  never  should  be 
quoted  as  authority  in  his  circuit.  He  had 
stuck  together  the  leaves  containing  them 
with  mucilage,  so  that  no  one  could  ever 
read  them  in  his  honor's  Grattan. 

The  present  Court  of  Appeals  sits  at 
Richmond,  Staunton,  and  Wytheville. 

On  the  13th  of  February,  1864,  a  number 
of  persons  claiming  to  represent  Virginia 
assembled  in  convention  at  Alexandria,  just 
■outside  of  the  smoke  of  the  guns  of  the  con- 
tending Union  and  Confederate  forces,  and 
adopted  what  they  were  pleased  to  call  a 
Constitution  for  the  State.  This  Constitu- 
tion recognized  the  separation  ot  West  Vir- 
ginia ;  and  the  boundary-lines  it  made  have 
never  yet  been  changed.  By  the  nineteenth 
section  of  the  Fourth  Article,  slavery  was  for- 
ever abolished.'  A  convention  which  as- 
sembled on  tiic  3d  of  December,  1 867,  adopted 
another  constitution,  which  was  submitted  to 
the  people  July  6^  1869.  by  order  of  Gen. 

>  Acts  1866-67,  p  764. 


l-^dward  R.  S.  Canby,  commanding  military 
District  No.  i  (  Virginia) ;  and  it  was  ratified.' 
This  is  still  the  Constitution.  Section  2  of 
Article  XII.  provided  that  in  the  year  1888 
the  question  **  Shall  there  be  a  convention 
to  revise  the  Constitution  and  amend  the 
same?"  should  be  submitted  to  the  [icnple. 
This  was  done,  and  a  new  convention  voted 
down  by  an  immense  majority.  All  of  the 
constitutions  vacated  the  commissions  of  the 
judges  of  the  Supreme  Court;  but  whenever 
they  sought  re-election  they  were  reinstated 
on  the  bench,  i  &  2  Va.  Casc^  (reports  of  the 
decisions  of  the  General  Court)  are  splendid 
authority  on  criminal  law,  and  the  decisions 
of  the  Supreme  Court  of  Appeals  on  consti> 
tutional  questions  deserve  and  receive  high 
consideration  everywhere. 

Virginia  is  again  united  and  prosperous, 
without  a  cloud  to  obscure  the  brightness  of 
the  future,  as  well  for  her  people  as  her  judi- 
ciary. Her  history  all  the  world  knows; 
and  if  once  "  the  few  ruled,"  -  one  must  not 
lament  at  all  over  the  past  conditions  <rf  a 
State  that  gave  us  Washington  and  Jefferson 
and  Madison  and  Monroe  and  Henry  and 
Ma.son  and  Marshall  and  Richard  Henry 
Lee. 

*  Code  of  Virginia,  |S7_},  pp.  26.  27. 

*  Prof  Andrew  C.  .McLaughliD,  ut  the  Univcnitjr  of 
Michigan. 
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CROSS-EXAMINATION  AS  AN  ART. 

By  a.  Uakev  Haix. 


EVERY  lawyer  of  only  five  years'  practice 
has  discovered  what  an  art  cross-cxam- 
inntton  has  become, —  to  rank  with  sculp- 
ture and  painting.  May  not  the  tools  of 
the  expert  cross-examiner  be  figuratively  de- 
scribed as  the  mallet  of  manner  giving  the 
adroit  stroke ;  the  chisels  of  rhetoric  or  of 
tone  of  voice  for  delicate  incisions'  Must 
not  the  touches  of  the  cross-examiner  be 
not  less  delicate  than  those  of  a  Praxiteles 
or  a  Powers  "i  Does  he  not  before  exercis- 
ing his  art  of  cross-examiiuition  and  all 
durinfj  the  direct  examination  carefully  scan 
and  study  the  witness  produced  in  the  aspect 
of  a  model  ?  Has  he  not  in  such  a  study  — 
rapid  as  it  must  necessarily  be  —  borne  in 
mind  maxims  of  T.avater  and  Spurzheim,  as 
the  sculptor  remembers  many  of  Canova' 
For  like  the  chiselling  sculptor,  the  cross- 
examiner  knows  that  he  must  carefully  bear 
in  mind  the  features  and  form  of  the  model's 
tcstimonv,  and  carve  these  to  his  own  ends, 
—  especially  the  features  of  his  own  theories 
applied  to  the  evidence  given. 

During  a  doaeen  years  of  continuous  service 
as  district  attorney  of  New  \'ork  City,  and 
of  a  score  of  years  in  civil  actions  as  counsel 
for  seven  shcrifts  in  whose  litigations  fraud 
of  debtors  was  examinable,  I  possessed 
very  fair  opportunities  of  studying  the  art 
of  cross-examination  as  practised  by  bar- 
'  leaders,  who  as  against  the  people  or  as 
retamcd  by  claimants  against  the  sheriff 
were  generally  employed.  This  gave  oppor- 
tunity for  testing  the  saying :  "  Fas  est  ab 
hoste  doccri. "  Seven  years  of  a  subsequent 
residence  in  London,  while  frequent! v  attend- 
ing its  courts,  furnished  further  opportunity 
for  studying  cross-examination  as  an  art 
and  as  practised  by  eminent  solicitors  before 
magistrates  and  by  Q.  C.'s  in  the  Supreme 
Court  of  Judicature,  and  in  thnt  best  court 
for  testing  the  art,  the  H  uikruptcn-  Court. 


Of  those  in  England  whom  I  found  to 

be  what  I  may  term  prof^^sors  of  the  art, 

I  mention  George  Lewis,  who  confessed! v 
heads  his  profession  as  solicitor ;  Attorney- 
Generals  Webster  and  Sir  Charles  Russeli ; 
Solicitor>General  Sir  Edward  Clark,  and  a 

battalion  of  Q.  C.'s.  who  by  promotion  from 
the  Lord  Chancellor,  cross-examine  in  what 
William  Black  the  novelist  in  his  popular 
romance  entitles  "  In  Silk  Attire/'  and  who 
wear  wigs  such  as  covered — I  can  hardly 
use  the  word  "  adorned  "  —  the  brows  of 
two  King  Henries  of  the  bar,  ivrskine  and 
Brougham. 

While  I  was  a  student  in  the  Harvard  Law 
School  under  Greenleaf  and  Story,  whose 
memories  and  learning  ha\c  worthily  graced 
brilliant  successors,  I  often  and  in  company 
with  such  classmates  as  Rutherf  urd  ii.  Hayes 
and  George  Hoadley.  both  of  whom  became 
eminent  in  public  life  —  listeiied  to  and 
studied,  in  connection  with  Greenleafs  fit- 
ting chapter  in  his  "  Kvtdencc."- the  artful 
cross-examinations  of  Riifus  Choate.  whose 
art  is  well  "kept  green*'  by  his  nephew 
Joseph  in  New  York, 

While  afterward  pursuing  the  study  of 
civil  law  in  New  Orleans.  I  had  occasion  to 
hear  cross-examinations  of  such  advocates 
as  John  R.  Grymes,  Alfred  Hennen.  George 
Eustis,  —  father  of  the  Minister  at  Paris, 
and  who  was  afterward  Chief-Justice  ()f  the 
State,  —  Thomas  Slidell,  and  Judah  P.  Ben- 
jamin, into  whose  brilliant  eyes  all  suspicious 
witnesses  found  it  difficult  to  look  when  he 
practised  upon  them  his  art  that  he  master- 
fully knew,  and  which,  when  he  became  an 
English  Q.  C.,  stood  him  in  great  regard 
from  bench  and  bar  and  at  all  the  Inns 
and  Temples. 

At  the  New  Vork  Bar  I  had  opportunities 
of  siihUiii^^  thi'  cross-examination  arts  u{ 
Charles   U  Conor,  Ogden    Hoffman,  John 
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Van  Buren,  Edward  Sandford,  Daniel  Lord, 
James  T.  IJrady,  the  brothers  David  Dud- 
ley and  Stejjhen  I  i-'icld,  the  brnthcrs 
David  and  John  Granam,  Henry  L.  Clinton, 
Lewis  B.  Woodruff, -~  who  afterward  died  as 
Federal  Circuit  Judge,  —  Attorney-General 
Amhrnse  T,.  Jordan,  and  Wm.  Curtis  Xoyes, 
—  only  three  of  whom  survive.  Their  suc- 
cessors in  the  art  at  the  New  York  City 
Bar  were  undoubtedly  William  Fullerton, 
Joseph  H.  Choate.  Robert  J.  Ingersoll, 
Clarence  A.  Seward,  and  Messrs.  Root, 
Rollins,  Coudert,  James,  Fellows,  Cochran, 
Nicoll,  Holmes,  and  Parsons.  Of  those  in  my 
list  who  have  passed  away,  my  best  repre> 
sentative  of  the  art  was,  by  all  odds,  David 
Graham,  who  can  only  be  remembered  by 
the  later  generation  of  the  bar  as  author  of 
a  treatise  on  new  trials.  I  select  him  as  my 
model  of  a  XX  examiner. 

When  he  arose  to  cross-examine  a  hostile 
witness,  he  was  like  a  duellist  during  the 
time  when  seconds  were  measuring  the 
ground.  Calm,  suave,  not  exhibiting  acer- 
bity in  look  or  tone,  ready  however,  like 
a  good  surgeon,  to  use  lancet  or  probe  with 
full  knowledge  of  the  strength  of  the  witness 
in  muscles  of  prevarication,  or  of  the  exact 
situation  kH  the  nerves  of  the  witness, 
Mr.  David  Graham's  furtive  study  of  the 
witness  during  the  direct,  as  well  as 
of  the  judge  and  jurors,  as  determining 
what  effect  the  adverse  testimony  was  hav- 
ing upon  them,  presented  a  fine  forensic 
picture.  Nor  did  he,  for  a  similar  purpose, 
omit  to  scan  auditors  also.  While  the 
direct  proceeded,  he  was  aii  actor,  who  could 
conceal  emotion,  express  surprise,  doubt,  or 
dissent,  with  a  facial  gesture  in  a  timely 
glance  at  the  jurs .  Like  the  duellist  of  the 
foregoing  illustratiiin,  lie  was  ever  cntirtcsy 
itself,  never  losing  temper  or  jirescncc  of 
mind.  He  never  committed  the  average 
error  of  counsel  in  arguing  with  the  witness, 
or  over  the  witness  forestall  summing  up 
to  the  jury  through  some  question.  He 
reserved  his  appreciation  ot  a  telling  or  of 
a  random  shot  of  evidence,  and  his  comment 


I 


of  facial  expression  or  of  rhetoric,  to  his 

address  to  the  jury.  He  never  proposed  to 
allow  a  witness  to  understand  fully  the 
motive  oi  a  question.  If  the  witness  was 
subtle,  he  fought  him  with  suavity,  and  soon 
threw  him  off  guard.  The  too  willing  or 
rapid  witness  he  encouraged  into  quicksands 
of  contradiction  or  a  slough  of  misstatement. 
He  never  assumed  risks  with  questions 
\hat  might  bring  hostile  answers.  He  never 
threw  bait  or  fly,  as 't  were  into  a  stream  of 
inqiiiry,  unless  he  knew  the  stone  imcJer 
which  lay  the  pike,  nor  where  he  suspected 
that  trout  were  absent. 

Oiie  of  his  maxims  to  students  was, 
"  Nevw  on  cross-examination  ask  a  question 
the  answer  to  which  in  any  one  possible  way 
might  aid  the  other  side  and  place  your  own 
side  in  jeopardy  of  dangerous  comment.'* 
Like  a  keen  marksman,  he  accommodated 
his  aim  of  inquiry  to  th  I  reclion  in  which 
the  wind  was  blowing.  He  did  not  waste 
time  on  immateriality  for  his  client  by  cross- 
questions. 

He  had  studied  the  very  bull's  ^e  of  his 

case,  and  tried  to  bury  at  times  his  own 
bullet  in  the  very  openmg  made  by  his  adver- 
sary s  bullet.    Like  the  French  swordsman, 
he  sought  his  adverse  witness  while  oflf  guard. 
His  whole  play  was  a  standing  rebuke  to 
Old  Bailey  practitioners,  who  bullied  wit- 
nesses.    He  could  be  severe  with  hostile 
witnesses,  but  preferred  to  strike  tbera  with 
the  gloved  rather  than  the  mailed  hand. 
Another  Graham  maxim  was:  "If  your 
adverse  witness  becomes  forewarned  by  your 
manner  or  address,  he  is  likely  to  be  aroused 
to  greater  antagonism  of  evidence."  On 
one  occasion  a  witness  examined  by  David 
Graham  was  heard  to  say,  "  If  any  one 
testifying  could  be  persuaded  into  perjury 
or  contradiction   or   inconsistency,  David 
Graham  is  the  lawyer  to  accomplish  it."  He 
was  throughout  cross-examination  a  master 
in  realizing  the  maxim  ars  tciane  artim. 
His  especial  aim  was  in  the  main  to  convert 
the  hostile  witness  into  a  witness  for  bis 
own  client.    This  was  a  purpose  even  beyond 
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tbe  ordinary  purpose  of  destroying  or  weak- 
ening the  direct. 

Above  all,  be  knew  when  and  where  to  j 
refiain  from  cross^uesttons,  —  «  great  tnct-  1 
dent  in  the  art.   He  reminded  one  of  the  | 
skater  who  never  ventures  on  or  near  thin 
ice,  althoii2;h  there  were  no  visible  signs  of 
dangerous. "     In  this  adroit  refraining  iic 
probably  remembered  the  anecdote  accred-  [ 
ited  to  Curran  and  hia  horse-stealing  client.  , 
The  latter  said  after  acquittal :  "  No  thanks 
to  you.  John  Philpot,  and  I  ought  to  have  the 
fee  returned,  for  you  never  cross-examined 
a  witness  nor  made  a  speech  in  my  iavor." 
*'  II I  had  even  opened  my  mouth  under  the 
circumstances,  the  possibilities  are,  under  ; 
the  view  judi^e  and  jury  seemed  evidently 
taking  ot  your  case,  that  you  might  then 
have  been  convicted."   Plausible  as  David 
Graham  was  with  the  hostile  witness,  he  was 
cqu.ilK  {)l:uisible  in  commenting  to  the  jury 
ujKjn  the  testimony  of  that  witness.    He  was 
a  thorough  disciple  of  Henry  Brougham  s 
odebrated  definition  of  an  advocate's  duty 
to  his  client,  that  was  enunciated  in  his 
address  to  the  Lords  when  defending  Queen 
Caroline, —  the  doctrine  of  which  definition 
several  strict  ethical  writers  have  impugned. 

It  may  be  observed  that  the  brother, 
Johri  Graham,  still  in  active  practice,  seemed 
to  rival  the  elder  by  his  own  methods  of 
adroit  and  successful  cross-examination.  | 

At  the  New  Orleans  Bar,  as  far  back 
as  the  era  of  the  Mexican  War,  Judah  P. 
Benjamin  seemed  to  possess  and  excel  in 
most  of  the  traits  in  the  art  of  cross-exami-  : 
nations  already  imputed  to  David  Graham. 
Benjamin  especially  possessed  celerity  of 
thought  and  ready  aptitude  in  dealing  with 
the  demeanor  and  expressions  of  a  hostile 
witness.  Like  single-speech  Hamilton  in 
the  traditions  of  the  House  of  Commons, 
Mr.  Benjamin  knew  when  to  quit  talking; 
and  like  a  good  stage  manager,  he  always 
arranged  a  good  exit  from  the  witness  chair 
for  his  actor,  who  may  have  there  endured 
forgetfulness  of  his  cues. 

Without  attempting  to  distinguish,  or  to 
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extinguish,  by  mention  any  of  the  barristers 
or  Q.  C.'s  of  the  London  Har  excelling  in 
the  art  in  question,  —  beyond  a  passing  trib- 
ute to  the  careful  and  meritorious  cross- 
examinations  of  Messrs.  Charles  Mathews, 
Poland,  and  Gill, — it  may  be  observed  that  in 
this  art  not  one  of  those  cross-examiners  can 
equal  the  excellence  in  it  of  those  best 
known  at  the  American  Bar,  from  Maine  to 
San  Francisco;  and  for  the  reason  that 
the  former  arc  nationally  slower  and  less 
elastic  than  the  latter.  Is  not  the  cross- 
examiner  who  "  deliberates, '  like  the  woman 
commemorated  by  the  Pope  of  poets, — 
"  lost  '  The  average  American  cross-exam- 
iner is  in  the  Ixut  e  of  testimony  like  the 
Zouave,  and  the  l"iiL;lishm.in  like  a  heavy 
dragoon  by  comparison,  —  the  one  alert  in 
action  and  quick  with  rifle,  while  the  other 
takes  time  for  drawing  his  sabre.  Moreover, 
the  former  thinks  for  himsejf,  while  the 
other  is  compelled  to  think  more  or  less 
through  a  solicitor,  and  is  fettered  more  or 
less  by  iron-clad  instructions. 

It  takes  the  lawyer  who  joins  the  bar  as 
a  fled^elini^  a  long  time  often  to  acquire 
the  art.  fie  finds  that  he  has  to  cultivate, 
for  success  in  it.  celerity  of  thought,  close 
observation  of  human  nature,  and  a  study 
of  its  various  phases,  rapid  exercise  of 
judr^ement  on  the  occasion  sudden.  c<<ni- 
mand  of  feature  and  temper,  and  above  all 
he  must  know  when  to  stop  cross-examina- 
tion. Playwrights  and  actors  learn  how  to 
value  the  good  exit  ;  and  the  lawyer  who  is 
adept  in  the  art  of  cross-examination 
arranges  an  exit  for  his  hostile  witness  that 
shall  tell  in  favor  of  his  own  client.  The 
young  advocate's  most  frequent  short-com* 
ing  in  cross-examination  is  avidity  at  it, 
and  eagerness  to  press  questions.  His  sclf- 
sullicioncy  and  indeed  conceit  will  too  often 
tempt  to  precarious  questioning  or  too  much 
detail  in  queries.  Then  how  often  at  Nisi 
Prius  one  witnesses  a  rash  although  keen 
"encounter  of  wits"  between  cross-exam- 
iner and  witness,  wherein  the  latter  gets  the 
advantage  as  Beatrke  did  over  Benedict? 
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For  cross-examination  that  makes  much  ado 
about  nothing  dej^rarlcs  the  art  of  it.  The 
lawyer,  young  or  old.  must  never  risk  the 
fftte  of  a  client  by  attempts  at  merely  show- 
ing off  his  art  to  bench,  witness,  jury,  or 
audience.  Yet  how  often  such  a  Spectacle 
is  witnessed  in  courts  ! 

Success  in  the  art  of  cross-examination 
comes  oftenest  from  happy  possessors  of  a 
genius  for  it.   Great  lawyers  have  failed  in 


the  art,  while  mere  "  case  lawyers "  and 
those  of  mediocre  learning  have  succeeded 
in  it,  —  quite  as  there  is  a  difference  between 
Thorwaldsen  and  the  Italian  constructor  of 
plaster  casts.  Yet  the  art  may  be  measur- 
ably acquired  by  observation  of  the  wav? 
and  ineLins  and  methods  of  masters  at  the 
bar,  and  sometimes  from  the  bench  itself, 
in  the  art  of  cross^xamination,  —  an  alchemy 
for  testing  truth  or  falsehood. 


THE  GENESIS  OP  THE  LONG  VACATION. 


THE  long  vacation  of  the  English  Courts 
of  Law  has  bad  a  curious  and  instruc- 
tive history,  the  early  stages  of  which  are 
admirably  described  by  Spelman  and  Black- 
stone.  "Throughout  all  Christendom,"  we 
are  told,  "  the  whole  year  was  originally  one 
continual  term  for  hearing  and  deciding 
causes ;  for  the  Christian  magistrates>  to  dis- 
tinguish themselves  from  the  heathen,  who 
were  extremely  superstitious  in  the  observa- 
tion of  the  dies  fasti  et  nefasti,  went  into  a 
contrary  extreme  and  administered  justice 
upon  all  days  alike."  At  length  the  Church 
interposed  to  moderate  the  zeal  of  her  chil- 
dren, and  during  certain  holy  seasons  — 
Christmas  and  Advent,  Lent  and  Easter, 
Pentecost  and  harvest-tide  —  the  striving 
of  rights  and  wrongs,  with  noisy  clatter  of 
lawyers*  tont^ucs,  was  peremptorily  hu.shcd, 
and  the  peace  of  God  was  kept  thri mq'hout 
all  the  Chrislirtii  worid.    When  our  own  legal 

constitution  came  to  be'  settled,  the  judicial 
year  was,  says  a  writer  in  the  Standard,** 

divifled  into  terms,  the  commencement  and 
duration  of  which  were  fi.xed  with  reference 
to  the  old  canonical  prohibitions.  It  was 
ordered,  by  the  laws  of  King  Edward  the 
Confessor,  that  "  from  Advent  to  the  octave 
of  the  Epiphany,  fmm  Septuagesima  to  the 
octave  of  Easter,  and  from  three  in  the  after- 
noon of  all  Saturdays  till  Monday  morning," 
no  litigious  business  should  be  done ;  and  so 


extravagant  was  the  regard  that  was  paid  to 
these  holy  times,  that  down  to  the  reign  of 
King  Edward  I.  "no secular  pleas  could  be 
held,  nor  any  man  sworn  on  the  Evangelists. 

in  the  times  of  Advent.  Lent,  Pentecost, 
harvest  and  vintage,  in  the  days  o£  the  great 
litanies,  and  in  all  solemn  festivals."  Gradu- 
ally, howeveri  both  lawyers  and  laymen  be- 
came weary  of  these  periodical  interruptions 
to  their  profitable  labors ;  the  commercial 
and  industrial  development  of  England  re- 
fused to  stand  still  at  the  bidding  of  Church 
or  State ;  and  Church  and  State  accordingly 
united,  with  timely  wisdom,  to  regulate  the 
aj^ttation  which   thev  could   not  suppress. 
The  Bishops  granted  dispensations,  enabling 
"  assizes  and  juries  to  be  taken  in  some  of 
the  holv  .seasons;  "  the  Statute  of  VVcstmin- 
ster  the  Second  closed  this  exercise  of  episco- 
pal dispcnsinpj  power  with  le^slative  author- 
ity; and  the  scope  ot  the  canonical  prohibi- 
tions was  narrowed,  till,  in  course  of  time, 
the  Courts  of  Assize  and  Nisi  Prius  were 
generally  held,  and  all  jiroceedings  in  an  ac- 
tion out  of  conrt,  wliich  did  not  require  ?he 
actual  presence  ot  the  judges  themselves, 
could  be  transacted  during  the  intervals  be* 
tween  the  legal  terms.    To  this  rule  the 
interval  —  allowed  forhaytimc  and  harvest  — 
between  Midsummer  and  Michaelmas,  which 
corresponds  roughly  with  our  modern  Long 
Vacation,  constituted  an  exception,  and  dar* 
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ing  that  period  the  wheels  of  litigation  prac* 
tically  ceased  to  revolve.  But  the  causes 
that  produced  the  old  episcopal  dispensations 

and  the  Statute  of  Westminster  the  Second 
were  still  at  work ;  and  the  anomalous  privi- 
lege of  the  Long  Vacation  could  not  stand 
before  them.  Under  the  Judicature  Act  of 
1873, — which  gave  legislative  embodiment 
to  the  recommendations  of  the  Judicature 
Commission,  —  the  division  of  ihc  legal  year 
uuo  terms  was  abolished  so  far  as  the  ad- 
ministration of  justice  was  concerned,  and  it 
was  provided  that  the  High  Court  of  Justice 
and  the  Court  of  Appeals  and  the  Judges 
thereof  respectively,  should  have  power  to  sit 
and  act,  "  at  any  time  and  at  any  place,  for 
the  transaction  of  any  part  of  the  business  of 
such  courts  respectively,  or  for  the  discharge 
of  any  duty  which,  by  any  Act  of  I'arliameiU 
or  otherwise,  is  required  to  be  discharged 
during  or  after  term."  The  Rules  of  the 
Supreme  Court,  1883,  continued  the  work 
which  the  Judicature  Act  had  begun* 

The  holy  season  of  hay  time  and  har\'est- 
tide  had  lasted  from  Midsummer  to  Michael- 
mas; the  Rules  of  1883  provided  that  the 
Long  Vacation  should  commence  on  the  loth 
August,  and  terminate  on  the  24th  October, 
—  lunits  which  were  soon  afterwards  altered 
by  Order  m  Councd  to  the  13th  of  August 
and  the  23d  October  respectively.  Again 
the  Long  Vacation  had  been,  at  first  in  fact, 
and  always  in  theory,  a  real  and  entire  Re- 
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cess ;  the  rules  provided  for  the  constant 
presence  in  town  of  vacation  judges  "  for  the 
hearing  in  London  or  Middlesex  during  vaca- 
tion of  all  such  application  as  may  require  to 

be  immediately  or  promptly  heard." 

Such,  in  brief  outline,  has  been  the  exter- 
nal and  legislative  history  of  tiie  Long  Vaca- 
tion.  Its  inn^  life  has  undergone  not  less 

radical  change.  There  can  be  no  doubt  that 
Dickens's  brilliant  picture  of  the  annual  exo- 
dus of  lawyers  from  the  captivity  of  Coke 
and  Blackstone  to  France.  Switseriand,  Italy, 
and  other  lands  of  promise,  was  true  and 
faithful  when  i;  c  rime  from  the  great  master's 
pen.  But  its  resemblance  to  actual  legal  life 
is  fast  fading,  and  it  will  erelong  possess 
literary  and  antiquarian  interest  alone.  In 
spite  of  the  advent  of  the  Long  Vacation, 
the  activities  of  the  Countv  Courts  are  not 
permanently  arrested  ;  the  Vacation  Judges 
remain  in  town  ;  preparations  for  llic  com- 
mencement and  renewal  of  litigation  in  the 
coming  legal  year  go  ceaselessly  on  ;  the 
revising  barristers  hover  about  their  cham- 
bers, and  make  ready  tor  holding  their  Re- 
gistration Courts  ;  crime,  and  the  efforts  of 
society  to  cope  with  it,  buying  and  selling, 
marrying  and  giving  in  marriage,  contribute 
their  quota  to  the  annually  increasing  volume 
of  vacation  work,  and  whole  squadrons  of  the 
junior  bar,  forsaking  the  delights  of  continen- 
tal travel  —  now  stay  at  home  and  divide  the 
spoils.  —  Tke  Irish  Law  Times. 
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« 

THE  ORATORY 

'T^HE  merits  of  the  forensic  orator  arc  pc- 
culiarly  his  own.   The  qualities  which 

most  attract  the  admiration  of  the  world  are 
by  no  means  those  whirh  best  confhioe  to 
his  own  success  in  his  own  proper  sphere. 
An  Erekine  succeeds  where  a  Burke  would 
fail.    A  Coke  takes  precedence  of  a  Bacon. 

The  inevitable  effect  nf  reasoning  day  by 
day  upon  a  i::reat  multitude  of  insulated 
facts,  is  to  narrow  the  mind,  and  render  it 
more  and  more  incapable  of  those  general 
classifications  which  are  the  boast  and  glory 
of  philosophy.  Were  the  study  of  the  law 
piirsued  as  it  should  be,  —  the  student  look- 
ing at  precedents  but  as  the  exponent  uf  prin- 
ciples, separating  that  which  has  its  origin  in 
accident  or  caprice,  and  is  therefore  mutable 
and  temporary,  from  that  which  is  founded 
in  the  nature  of  man,  and  is  thereffirc  perm- 
anent and  unchanging ,  understanding  as 
well  the  scope  of  the  whole  as  the  practical 
working  of  the  parts  ;  in  a  word,  r^arding 
law  as  tfic  science  of  legislation,  —  it  would, 
in  iiurke's  words,  be  the  noblest  of  all  the 
sciences.  That  it  will  be  so  studied,  except 
here  and  there  by  some  master-^mind,  we 
have  no  reason  to  expect  <>r  hope.  Most 
students  will  he  satisfied  when  they  have 
found  a  case  in  point,  and  sic  ita  lex  termi- 
nates all  further  investigation. 

If,  indeed,  law  books  and  reporu  continue 
to  multiply  with  the  same  appalling  rapidity 
that  they  have  done  for  a  few  year's  past,  it 
will  be  absolutely  impossible  for  the  most 
.  powerful  mind  to  do  more  than  master  the 
detaUs,  To  look  for  stability  and  perma- 
nence in  our  jurisprudence  Is  to  look  for 


OF  THE  BAR. 

fixed  landmarks  among  the  shifting  sand- 
hills  of  the  desert.   The  last  legislature  out* 

runs  the  acts  of  its  predecessors.  The  last 
volume  of  reports  can  alone  be  looked  upon 
as  settling  what  is  the  existing  law.  So  long 
as  this  shall  continue,  the  great  body  of  our 
lawyers  will  be  acute  practitioners  and  but 
little  more.  Pre-eminent  in  their  own  de- 
partment, they  will  make  but  little  fi<iureout 
of  it.  Ceasing  to  be  learned  and  intellectual 
men,  standing  forth  in  the  full  development 
of  all  their  faculties,  and  enriched  with  the 
treasures  of  all  knowledge,  they  will  sink  to 
mere  jirnfcssional  drudges.  This  is  to  some 
extent  already  the  case. 

We  see  the  man  of  most  profound  pro- 
fessional learnin<;.  is;norant  of  the  element.^ 
of  literature  and  philosophy,  and  boastful  ot 
his  ignorance  We  see  the  man  of  what  i.s 
called  "  business  habits  "  arrogating  to  him- 
self a  superiority  over  those,  the  extent  of 
whose  knowledge  is.  as  compared  to  his,  like 
the  ocean  to  the  smallest  island  that  sleeps 
upon  its  bosom  ;  we  sec  Congress  filled  with 
third  and  iourth  rate  men.  But  the  evil  will, 
in  time,  cure  itsdf.  From  the  very  womb 
of  darkness  will  spring  forth  light;  the  in- 
numerable dark,  winding  passafjes  wliich 
lead  to  the  temple  ol  justice,  will  give  place 
to  plainer  paths.  The  axe  of  reform  will 
hew  down  the  venerable  trees  which  have  so 
long  shaded  the  recesses,  and  will  let  in  the 
clear  light  of  day.  When  this  has  been 
done,  when  law  shall  cease  to  be  an  art  and 
become  a  science,  then  will  our  country  find 
among  the  members  of  the  profession  her 
greatest  ornaments.  —  Knickerbocker, 
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CURRBNT  TOPICS. 

The  Friendship  of  Books.  —  Now  is  come  the 
Mason  when  the  busy  hwyer  osually  hopes  to  find 

an  opiKirfunity  for  a  little  miscellaneous  rcadini;- 
Our  own  experience,  however,  has  been  that  we  have 
dome  the  most  readiDgwhen  we  have  tieen  the  hardest 

At  work,  and  that  leisure  relaxes  the  mental  ener<;ics. 
The  law  library  of  the  late  Nathaniel  C.  Moak,  of 
Albany,  —  one  of  the  finest  in  this  country,  —  was  ptir> 

chasctl.  after  his  death,  hv  the  widow  and  daughter  of 
the  late  Judge  lloardiiian.  dean  of  the  law  school  of 
Cornell  University,  and  given  by  them  to  that  law 
srhool  as  a  memorial  of  ilicir  deceased  husband  and 
tathcr.  At  the  dedication  of  the  new  law  school 
buddin!»  —  Koardman  Hall  —  Judge  Finch,  of  the 
N'c'.\  N'ork  Court  of  Appeals,  the  present  dean,  made 
an  address  on  the  presentation  of  the  .Moak  library, 
in  which  he  said  of  Mr.  Moak:  —  . 

"  Brusque  and  abrupt,  and  even  aometinies  rough  in 
bis  speech ;  with  a  voice  metallic  and  resonant  and  scorn* 
ing  all  modulations ;  hating  what  was  false  and  mean  with 

.1  temper  that  hail  some  dynamite  in  it  ;  with  a  frame 
heavy  and  sdlid  and  almost  massive  in  its  structure;  a 
lioni  tighter  at  the  bar  :<nd  fearless  of  all  adversaries,  —  one 
would  hardly  have  picked  him  out  as  the  gentle  student, 
dearly  loving  his  books.  And  yet  that  he  surely  was. 
How  early  he  bcRsn  tn  j;atlier  them  ahout  him  I  do  nut 
know ,  but  year  by  year  the  Iruit  of  his  industry  and  energy, 
in  voloine  after  volume,  in  choice  editions  and  rare  selec- 
tioas.  aept  along  the  shelves  of  his  office  and  those  of  his 
library  at  home,  until  his  partners  and  his  wife  envied  him 
the  roum  wliich  Ids  favorites  al).si)ri)cd.    .Anil  {h\>  hiisv 


put  his  chief  fortune  not  into  law  books  alone. 
Thoosands  nf  volumes  of  history  and  biography,  of  science 
and  philosophy,  of  fiction  and  poetry,  of  the  drama  and  of 
art,  were  steadily  amassed,  and  as  steadily  read  and 
studied.  .\nd  with  use  of  it  all  he  hcuan  the  work  of 
author  and  annotator,  and  wore  his  life  out  in  the  labor 
he  loved.  His  books  were  hb  friends.  TStere  are  tmte 
mort  fiithfu!  iiri,/  true,  and  he  loved  them  dearly  and 
guarded  them  well." 

Restricting  the  application  of  the  words  which  we 
have  italicized  to  miscellaneous  books,  we  heartily 
agree  with  the  sentiment,  but  the  fashion  of  common- 
law  books  passes  away.  Mr.  Moak  was,  as  depicted 
hf  Judge  Finch,  a  rough  and  pugnacious  man ;  but 
tuny  fighting  men  have  loved  books  and  accnmulated 


Rbntties.   To  say  nothing  of  the  literary  and  ibetori* 

cal  tastes  of  C.rsar.  "the  foremost  man  of  all  time." 
Frederick  the  Great  had  libraries  at  Sans  Souci,  Pot.s- 
dam,  and  Berlin,  in  which  be  arranged  the  volamea 

by  classes  without  rej;ard  to  size.  Thick  volumes  he 
rebound  in  sections  for  more  convenient  use,  and  his 
favorite  French  authors  he  sometimes  caused  to  be 
reprinted  in  cnnr.iact  editions  to  his  taste  The 
great  Condd  inherited  a  valuable  library  from  his 
father,  and  enlarged  and  loved  it.  The  hard-fighting 
Junot  had  a  vellum  library  which  sold  in  London  for 
j£  1.400;  while  bi^  great  master  was  not  too  busy  m 
conquering  Europe,  not  only  to  solace  himself  in  his 
permanent  lilirari -s.  and  in  books  which  he  carried 
with  him  in  his  expeditions,  but  to  project  and  actu- 
ally commence  the  printing  of  a  caoap  library  of 
duodecinio  volumes,  without  mari,'ins  and  in  thin 
covers,  to  embrace  some  three  thousand  volumes,  and 
which  be  had  desii^ned  to  complete  in  six  years  by 
employing  one  luindred  and  twenty  coiii[)<)sitors  and 
twenty-five  editors,  at  an  outUiy  of  about  ^'103,000. 
St.  Helena  destroyed  this  scheme. 

To  many  peaceful  men  of  the  robe  the  companion- 
ship of  books  is  inexpressibly  dear.  What  a  privi- 
lege it  is  to  summon  the  greatest  and  most  charming 
spirits  of  the  past  from  their  graves,  and  find  them 
always  willing  to  talk  to  us  !  How  delighttul  to  go 
to  oar  well-known  book'Shetves,  lay  hands  on  our 
favorite  authors,  —  even  in  the  dark,  so  w  ell  do  we 
know  them !  —  take  any  volume,  open  it  at  any  page, 
and  In  a  few  minates  lose  all  sense  and  remembrance 
of  the  real  world,  with  its  strife,  its  ititterness,  its 
dis.ippointment,  its  hoUowness,  its  unlaithfulness,  its 
selfishness,  in  the  pictures  of  an  ideal  \m  irld  !  The 
real  world,  do  we  say?  Which  />  the  re.d  world,  that 
ot  history  or  that  of  fiction?  In  this  a<;e  of  historic 
doubt  and  iconoclasm,  are  not  the  ii<  roes  of  our 
favorite  romances  much  more  real  than  those  of  his- 
tory ?  Captain  Kd'ard  Cuttle,  mariner,  is  much 
more  real  to  us  than  Captain  Joseph  Cook;  Coojjer's 
Two  Admirals  than  the  great  Nelson;  Leather- 
Stocking  than  the  yellow-haired  Custer;  Henry 
Esmond  than  any  of  the  Pretenders  ;  Hester  Prynne 
and  Hecky  Sharp  than  Catherine  of  Russia  or  As- 
pasia  or  Lucrezia;  Sidney  Carton  than  Philip  Sid- 
ney. Even  the  kings  and  heroes  who  have  lived 
in  history  live  more  vividly  for  us  in  romance.  We 
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kooir  the  crooked  Richard  and  the  crafty  Louis 

XI.  most  fimiJiarly,  if  not  most  accurately,  throtijjh 
Shakspeare  and  Scott ;  and  where  in  history  do  we 
get  so  haanting  a  ptcture  of  the  great  Napoleon  and 
Waterloo  as  in  Victor  Htijjo's  wondrous  chapter? 
Happy  is  the  man  who  has  tor  his  associates  David, 
Solomon,  Job,  Paul,  and  John,  in  spite  of  the  assaults 
of  modern  criticism  tipon  the  Scriptures  !  Xo  one 
can  shake  our  faith  in  Dun  Quixote,  aUhougli  the 
accounts  of  die  knight  "without  fear  and  without 
reproach  "  are  so  short  and  vri^tie.  Then  is  no 
doubt  about  the  travels  of  Christian,  although  those 
of  Stanley  may  be  questioned.  The  Vicar  of  Wake- 
held  is  a  mttch  more  actual  personage  than  Peter  who 
preached  the  Crusades.  Sir  Roger  de  Coverley  and 
his  squire  life  are  much  more  probable  to  11s  than  Sir 
William  Temple  in  his  gardcn<;.  There  is  no  char- 
acter in  romance  who  has  not  or  might  not  have  lived, 
but  we  are  thrown  into  grave  doubts  of  the  saintly 
W.isliiiiijtnn  nnd  the  devilish  .\apoleon  depicted 
three  quaricrs  of  a  century  ago.  Wc  cast  history 
aside  in  scepticism  and  disgust;  we  cling  to  romaoce 
with  faith  afu!  delight.  "The  thinj;^  that  are  seen 
are  temporuS ;  the  things  that  are  not  seen  are 
eternal."  So  let  the  writer  hereof  for  himself  sing  a 
song  in  praise  of 

Mv  FkiBNiM  TUB  Books. 

I  kiiM's  «>i  mv  \.tuth  an<i  of  tOy  age 

Within  my  chamber  wait 
Until  I  fondly  turn  the  page 

And  prove  tliein  wise  and  great. 

At  me  they  do  nnt  rudely  glare 

With  eye  that  Instrc  lacks, 
Ittit  knowing  how  I  hate  a  starc^ 

Politely  turn  their  backs. 

They  never  spHt  my  head  with  din. 

Nor  siiuAle  through  their  nOSCt, 
Nor  admiration  seek  to  win 

By  inartistic  poses. 

If  I  should  chance  to  fall  asleep, 

Th'-'V       111);  ..(■■wl  r.<ir  Mia|,i. 
but  prudently  their  counsel  keep 
Till  I  hsve  had  sgy  nap. 

And  if  I  choose  t<>  ront  them  out 

Unseasonably  a\  night. 
They  do  not  chatc  nor  cursic  nor  pout. 

Bat  rue  ail  etothed  and  bright. 

They  ne'er  intrude  with  silly  say. 

They  never  scold  nor  worry ; 
They  ne*er  suspect  and  ne'er  betray, 
*      They  're  never  in  a  hurry. 

.-\n.icreon  never  gets  quite  full, 

Nor  H< trace  too  flirtatious. 
Swift  makes  due  fun  of  Johnny  Bull, 

And  Addison  is  gracious. 


Saint-Simon  and  Grammant  rebesns 

Their  tales  of  court  with  glee ; 
For  all  their  scandal  I'm  no  none,  — 

They  never  peadi  on  me. 

For  what  I  owe  Mnntniixne,  no  dread 

To  meet  him  on  the  mtirrow ; 
And  Ijcttcr  still,  it  must  be  iaid) 

He  never  wants  to  borrow. 

Paul  never  asks,  though  sure  to  preach, 
Why  t  dont  come  to  church ; 

'rhi'U^li  Or  Ji)!in>()ii  slri\cS  to  teadi, 

I  <iu  mil  I'cai  his  hirt-li. 

My  Dicktjti.s  never  \%  .iwav 

Whene'er  I  choose  to  call  J 
I  need  not  wait  for  Thackeray 

In  chill  palatial  hall. 

I  help  to  bring  Amelia  to. 

Who  always  is  a-faimin^:  ■. 
1  love  the  Oxford  Graduate  who 

Explain  great  Turner's  painting, 

My  menifiry  is  full  of  graves 

<lf  friends  in  davs  ^uw-  hy  ; 
But  Time  these  sweet  companious  saves.— 
These  friends  who  never  die  t 


LfTBRARY  FOROEities.  —  In  Falconer  Madan'r 

"  r)Onl<s  in  M.imisct ij,>t."  p'llilishett  jiist  imw  in  I.mP. 
don.  are  given  accounts  of  two  remarkable  trials  for 
foTjErery.  The  first  ts  of  Constantine  SImonides.  a 
Cr(-<-k.  the  most  au(!a'i'nis  .tiid  learrief!  forger  in  his- 
tory, who  was  born  in  1S34.  He  acquired  many 
genuine  MSS.  at  Mount  Athos  and  mixed  Ms  forger- 
ies with  them,  and  tints  imposed  them  on  collectors, 
mainly  in  England  and  Germany,  for  large  sums  of 
money.  He  came  to  wreck  however  in  the  ioddeiK 
narrated  by  Mr.  Madan  as  foltows :  — 

"In  1855  he  visiiL'd  I'.tihii  ,i«d  ixip/,ig.  and  when  in 
July  he  met  Wiihelm  Dindorf.  he  informed  him  that  he 
owned  a  Greek  palimpsest,  containing  three  books  of 
recor  ds  r,f  the  I'syptian  kings  hy  Uraniu-s  of  Alexandrii. 
son  ot  Anaximencs.  Dindorf  offered  a  large  price  for  it, 
but  Simonidcs  l<>lti!y  replied  that  he  intemled  to  puhli^li 
it  first  himself,  and  then  to  give  the  original  to  the  library 
at  .Athens.  By  persistence  however  Dindorf  obtained 
tcnv.H  ii  11  V  ;>ossession  of  the  precious  palimpsest  .md  sent 
it  to  Hcrim,  where  it  deceived  all  the  members  of  the 
Academy  except  Humboldt;  and  the  Kinn  of  Prussia 
offered  j^TOO  for  the  seventy-one  leaves.  Further,  Din- 
dorfs  representations  induced  the  Clarendon  Press  at 
Oxford  to  t.ikc  up  the  treatise,  —  and  iniJu  l  it  l  uld 
hardly  have  done  otherwise,  —  and  actual  specimens  weic 
printed,  with  a  preface  by  Dhidoff,  and  early  m  1856  pub 
lishrri  Or.lv  seven  eoples  were  sold,  besides  the  ele«eB 
sent  to  the  delegates  of  the  Pres.s,  when  the  news  casie 
that  I'ranius  was  a  most  imcelestial  forgery.  It  wi* 
found  (ij  that  the  ancient  writing  of  Uranius  was  m 'i' 
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A;."  of  the  later  twelfth  Ci.  nturv  writing,  as  tMulJ  c't.irl'.  \k 
seen  by  the  help  of  a  microscope ;  (2)  that  tht-  Greek  was 
far  from  conect:  and  (3)  that  the  coincidence  between 
the  most  recent  views  of  Lepeius  and  other  Berlin  Egypt- 
ologists and  the  new-found  treatTse  wae  a  little  too  strilc 
ing.  After  this,  L'r.uiuis  \s,i-  very  little  heard  of;  but 
Stmomdcs  continued  to  be  in  evidence,  for  he  wra»  pnt  on 
Ms  trial  at  Leipzig,  to  answer  two  distinct  charges,— that 
he  had  stolen  the  M.S.  front  the  Turkish  Royal  Library, 
and  thit  he  had  forged  it  himself.  To  the  first  lie  tri- 
tr.nph.mtly  replied  that  if  it  was  stolen,  it  was  at  least  not 
a  forgery ;  that  they  were  bound  to  show  in  what  library 
and  in  what  catalegoe  it  was  marked  as  missing ;  and 
tinally,  that  the  Turks  had  ii  1  lifirirics,  and  did  not  know 
what  they  were.  To  the  .•iccont!  pic  a  he  replied  by  a  threat, 
which  must  have  carried  conviction  to  the  dullest  of  his 
judges,  to  the  effect  that  if  they  would  prove  it  was  a 
forgery,  he  would  forthwith  print,  under  his  own  name,  the 
other  works  <>f  I'lan'i;^  which  liu  iHi.-^is>fd,  .intl  ,ii:!iir\<_ 
fame  a>  the  1  lev  eitst  of  authors  by  exhibitiu^  a  l^iuiwitdgv 
of  dctaib  which  reached  far  l)eyond existing  evidence  I  In 
tbe  eitd  he  was  banished  from  Saxony,  —  a  kingdom  which 
be  was  probably,  on  Other  grounds,  not  nnwiiVng  tO 
quit.* 

.After  this  rebulT  he  w.is  hearil  of  only  once  more, 
when  in  1861  be  declared  that  he  himself  wrote  the 
whole  of  the  famous  Codex  Stnaidcus.  acquired  by 
'I'ischcndorf  in  185''-  from  ilic  monks  of  St.  Catherine 
on  .Mount  Siaai,  and  now  owned  by  the  Czar.  He 
asserted  that  be  bad  placed  certain  private  signs  on 
lurtit  ul.it  leaves.  On  inspection  of  the  manuscript 
at  St-  Petersburg  every  leaf  so  designated  by  him 
was  found  imperfect  at  the  point  where  the  maris  was 
to  h  u  t  Icen  found  !  His  friends  said  this  w.ts  the 
result  of  mutilation  by  an  enemy ;  but  it  is  generally 
supposed  that  be  had  acquired  information  tbrou<;li 
iV'cikIs  iif  tTiL-sc-  itii[)orfectif>ns.  and  \v,\(\  e^t.itili-^lied 
his  marks  at  the  missing  p.vts.  I'be  other  trial  was 
dial  of  Vrain-Lticas,  of  wbicb  Mr.  Madan  gives  tbe 
followiiig  acoiunt ;  — 

The  ni  )'t  celebr.ited  trial  in  connection  with  literary 
forgeries  was  perh.ips  th.it  of  Vrain- Lucas  in  1870,  fjr  the 
111  >st  unblushing  in .1  I'll t.i  turc  of  autof;raph  letters.  The 
chief  interest  attached  to  the  dupe  and  not  the  forger ; 
for  M.  CluMles,  besides  being  a  eollertor  of  autographs, 
■.vi>  .1  celebrated  geonieirlcian  .md  .1  uicnitK.r  '<{  the 
French  Academy.  It  is  hardly  credible  that  Vrain-Lucas 
between  1861  aiiid  1S69  supplied  M.  C  basics  with  no  less 
than  27,000  autographs,  for  which  he  received  140,000 
franco.  These  included  letters  of  Julius  Ca-sar.  Cicero, 
.^ocratcs,  and  Shak.siKarc,  an<l  six  were  from  .Mcxandcr  the 
Great  to  Aristotle.  After  this  we  can  receive  with  calm- 
nns  the  information  that  one  was  from  Pontius  Pilate  to 
TilK-riu^,  and  one  from  Judas  Isc.irint  to  St.  .Marv  Mag- 
dalene! The  cream  of  it  w.is,  that  :ie.iiJv  every  lef.tr  wa^ 
in  modern  French  and  on  paper,  and  that  the  water-mark 
of  the  paper  was  in  many  cases  a  Jkur'dt4yt.  However, 
M.  Chasles  was  prepared  to  receive  any  number  in  addi- 
tl.m.  uheii  a  i~irriiiti<tancL-  iiiiliKLj  him  ti:i  stihinit  some  of 
bi«  coitcciu)ii.s  to  wiser  men   than  himscit      lie  was 


engaged  in  writing  a  Iji  .  k  t  ])r.;)ve  that  the  discovery  of 
the  principle  of  gravitation  was  not  due  to  Sir  Isaac  NeW' 
tun,  but  to  Pascal.  Vrain-Lucas,  knowing  this,  supplied 
him  with  a  correspondence  lietwcen  l'a.«cal  and  the  lion. 
Kobert  Boyle,  and  final! v  l)etwcen  Pascal  and  Newton 
himself,  on  the  ilee]  L>i  ijuesiions  of  geometry,  altlvjugh 
the  latter  was  at  the  suppoMsd  date  just  eleven  years  old. 
This  was  too  interesting  to  be  concealed,  and  was  accord' 
ingly  exhibited  with  pride  to  the  Acadctnv.  But  M. 
Pto.spet  Tangcrc  and  Sir  I)avid  lirewstcr.  who  \\.is  a 
foreign  correspondent  of  the  Academy,  denounced  the 
letters  at  once  on  general  grounds  as  a  forgery,  and  after 
a  short  Investigation  the  whole  edifioe  collapsed.  To 
illustrate  a  scientific  principle,  a  cup  of  cnffre  was  intro- 
dui.«.<l  til  alctit-r,  some  years  before  coffee  was  known  in 
Paris.  French  letters  of  Galileo  were  produced,  though 
Galileo  was  never  able  to  write  that  language ;  and  in  the 
end  Vrain-Lncas  was  brought  to  trial  and  condemned  to 
'mtu;<niin'.eni.  The  only  redeeming  feature  about  the 
aitair  was  that,  with  the  exception  of  a  very  few  letters, 
the  whole  of  the  forgeries  bad  been  purchased  by  M. 
Chasles,  and  none  escaped  to  disseminate  the  deception." 

Mr.  Madan  also  gives  interesting  accounts  of  the 
forged  letters  of  PhaUris,  out  uf  which  sprang  the 
famous  dispuio  between  Boyle  and  Bentley,  about 
irV);  nnd  of  the  Cbattertoa  and  tbe  IreJand-Shaits- 
peare  forgeries. 

Speaking  of  Court  Rolls,  Mr.  Madan  says :  — 

"  Human  natore  is  reeogniable  as  much  in  the  matter 

ot  Kssonia  (excuses)  for  not  coming  to  take  part  in  the 
Court,  as  in  any  other  p.vt  of  thc.sc  records.  For  there 
were  five  recognized  excuses— i.  Ultra  marr,  "I  have 
gone  abroad ; '  2,  Ttrra  Satuta, '  I  am  on  my  way  to 
the  Holy  Land ; '  3.  tnala  vh/itudi,  *  I  can^  manage  to 
come  : '  this  was  called  the  '  .Miriinon  excuse;  \.  Dt  niah 
lecit,  •  1  am  confined  to  my  Iko  ; '  and  5.  De  sei%iU>>  Htgtt, 
'  the  Itii^  requires  my  services.  * " 

Tbe  common  excuse  in  respect  to  jury  duty  in 

these  d.iys  shinuil  l  e  l>epiospiaetuUAlb'rtt!  rrh-jn. 
The  little  book  is  uf  unique  interesL  It  is  furnished 
in  tbis  country  by  Messrs.  Scriboer. 


NOTES  OF  CASES 

A  Hot  .Springs  C.xse.  —  It  wmdd  Ise  more  agree- 
able in  this  warm  weather  to  re.id  of  icy  sidewalk 
cues,  and  to  "thinic  upon  tbe  frosty  Caucasus; "  but 

we  have  to  take  such  current  cises  as  we  cnn  find, 
and  we  find  this:  In  dines  v-  liard  (.Arkansas),  22 
S.  VV,  Rep.  570,  plaintiff,  while  taking  a  hot  vapor 
bath  at  defendant's  luta  house,  was  burned  because 
defendant's  .servant  f.iilcd  to  remove  him  from  the 
bath  at  the  proper  time.  Held,  that  defendant  wan 
liable  for  such  injury,  although  plaintiff  permitted  tl»e 
servant  to  absent  himself,  where  such  consent  was 
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on  conclitin!!  that  he  would  promptly  return  on  Ixini; 
called,  which  he  failed  to  do.  The  main  question 
wu  whether  the  attendant  was  the  servant  of  the 
bath-faouie  keeper  or  of  the  bather.  Tlie  court  said : 

"  ^^.^r;ill  W  IS  one  of  several  persons  connected  with 
the  defcmlanu'  bath-house  iu  the  capacity  of  attendaotc 
upon  penoos  who  desired  their  attittanfee  in  taking  hatha. 

Thev:  attendants  wcr;-  M-Ic  ctcd  by  the  managpr  of  ilic 
bath-hou»c.  and  during  ilic  tjcuud  of  their  service  enjoyed 
the  exclusive  privilege  of  adminitilering  baths  and  of 
receiving  the  fees  allowed  ibereCor.  In  consideration  of 
this  privilege  thef  not  only  attended  at  the  bath-house  for 
the  jvirposc  of  pcrfnrmiiig  tlitir  (Iutii->  in  assisting  lut'i.  rs, 
but  kept  the  bath-ronnis  ck.tii,  anil  matie  the  halls  t^eivtcen 
the  rooms  Comfortable  by  keeping  them  properly  heated. 
It  resulted,  from  the  nature  of  their  employment  and  from 
the  siiiKrvision  essential  to  the  usefuTness  of  the  bath- 
limvr.  that  the  attendants  should  bt  -'ilijrjt ;  to  the  general 
control  ot  the  manager,  and  to  dismissal  by  him  for  any 
sufficient  cause.  The  manager  had  power  to  assign  either 
of  them  to  the  service  of  any  visitor  who  had  not  selected 
an  attendant  for  himself,  and  they  could  earn  no  fcos 
otherwise  than  by  using  the  rooms  and  other  bathin)i< 
appliances  belonging  to  the  defendants.  Their  labors 
were  all  m  furtherance  of  the  bosiness  enterprise  m  which 

the  defendants  were  engaged,  anrl  it  wis  mlfrrlv  rr.vrnn- 
sistent  with  the  interests  of  the  lauti,  ;tuJ  with  the  tlwty 
ihcv  owed  to  the  public  .is  lessees  and  proprietors  o(  the 
bath-house,  that  attendants  upon  bathers  should  be  allowed 
to  pnnue  their  calling  as  independent  contractors,  or  as 
persons  conducting  .\  l>usiness  not  subordinate  to  the 
business  of  the  defendants.  This  being  so.  we  think  the 
positioo  of  the  attendants  was  such  that  the  law,  in  afford- 
ing a  remedy  to  third  persons  lor  their  negligence,  will 
regard  them  as  the  servants  of  the  defendants,  whether 
thev  served  under  an  actual  contran  w't'i  the  defendants 
or  not.    Cooley  Tons,  Wood  Mast.  &  S.  §  J04. 

But  we  think  they  acted  under  a  contraet  with  the  defend- 
ants, and  It  Is  not  speaking  accurately  to  say  that  the 
administration  of  baths  was  the  only  service  thev  ren 
dcred  fur  the  fees  ihcy  received.  The  fees  were  paid  to 
them  by  permission  of  the  defendants,  and  were  accepted 
as  compensating  them  for  all  their  labors  at  the  bath- 
house, incluit^iij,  t"i  't  VI  rviccs  in  keeping  the  rooms  and 
balls  in  a  ckai  lv  .hk!  tonifurtablc  condition.  That  thev 
received  no  com]K-nsation  cxccpi  as  it  came  to  ilieiii  in 
fiees  paid  by  the  bathers  they  were  selected  or  assigned  to 
wait  upon,  and  that  bathers  had  the  privilege  of  selecting 
their  own  nltcndants,  and  paying  the  fees  din  ctlvlo  (hem, 
are  facts  which  go  to  show  that  the  amount  of  the  ices  to 
be  paid  each  attendant  was  uncertain  and  contingent ; 
but  such  facts  are  entirely  c>»ns!stent  with  the  proposition 
that  the  right  to  earn  any  fees  at  all  grew  "Ut  of  a  con- 
tract with  the  defendants.  Martin's  position,  then,  was 
similar  to  that  of  a  servant  at  a  hotel,  to  which  reference 
is  made  by  way  of  illustration  m  the  case  of  Laugher  v. 
Pointer,  5  Barn.  &  C.  579." 


LiBFi   n\  Candidatk  vrw-.  On-iCi..      It  seems 
that  candid.itC6  for  cilice  have  .some  rigitts  titat  news  [ 


papers  are  Iwund  to  respect.  In  Hallain  7'.  Post 
I'ub.  Co.,  5S  ("'ed.  Kep,  45^  the  action  wa«  lor  libel 
by  reason  of  the  publicatioit  of  the  following  article 
ir:  the     Cincinnati  Evening  PlMt"  of  the  14th  of 

October,  1892:  — 

"  Ilcrrv  p.i;d  F.v|)ciiscs  nf  Then  H.itl.im  in  the 
(Ky.)  IJisiru!  Coiiitsu  tor  the  Nomination  of  a  Democrat 
for  Congress  —  The  Kerry  ilallam  congressional  fight  in 
the  sixtti  Ke:>-.ucky  distria  »  atill  on.  That  is  to  say, 
itamjuu  s  gli  )vt  bobs  up  now  and  then,  to  the  annoyance 
of  the  congtf->iun.il  nuiiniu-c,  l>i-rr\  .        the  tiiot' 1  tiLal  im;i 
of  the  defeated  candidate,  Theo.  F.  llallam.   The  IJoooc 
County  Recorder  deliven  a  broadside  at  the  Kenton 
county  delegates,  and  naively  asks,  •  Why  don't  they  come 
out,  and  tell  the  truth  about  what  induced  them  tu  go  to 
Berry  .>    The  world  knows.'    Yes.  the  world  knows,  and 
you  might  say  Mars  and  the  other  planeu  know  it  also. 
Proprietor  Roth,  of  the  St.  Nicholas  Hotel,  has  an  tnside 
'  cinch  *  on  this  infoim.ition.    Everv  .inc  knows  Colonel 
Ifcrry.    He  i.s  a  m.Jiuipolist,  corptn.it.uii  coiUroUtr,  mil 
lionaire  speculator,  political  wire-puller,  >trst<clas$  hustler, 
and  a  pretty  good  sort  of  fellow.    Hallam  is  a  SUCCCSsfol 
lawyer  at  Covinf^toh :  but  legal  eminence  there  does  not 
mean  the  fat  inc  inn  >  that  are  iLS  synonvms  on  this  side  of 
the  Ohio.    Hallain  is  one  of  the  '  bhoys,  loves  ward  poli- 
tics for  the  fun,  if  not  the  emoluments,  and  is  about  as 
poor  M  a  church  mouse.  In  fact,  be  owes  seseral  hundred 
dollars  for  taxes.  The  two  counties.  Kenton  and  Camp 
be'.i.  iliu  w  out  their  hooks  for  the  congressional  t;  'inina 
tion.    Kenton  swore  by  Hallam.  while  Campbell  vowed 
that  the  political  friend  and  chum  of  Carlisle,  Cassius  M. 
Clay,  Jr.,  and  Charles  J.  Helm,  their  own  millionaire  and 
boss,  Albert  S  Berry,  should  be  the  nominee.    The  fight 
wa.xed  hot-    The  convention  wa*  held  at  Warsaw,  com- 
mencing on  September  37lh,  and  ending  September  30th. 
The  Kenton  boys  prepared  for  the  fray.   The  prindpal 
prr  ]-,n  :il  !•  Ills  c.'in^-sfiil  in  engaging;  the  ^!rimcr  'Henri- 
etl.i  '  tu  i.airi,  the  ixlegates  to  \\  .ii>.uv,  and  iIil-  i>srtt 
hhiiiche  orders  to  .Mr.  I^olh,  of  the  St  Nicholas  hostelr)-, 
to  fill  her  up  from  truck  to  keelson  with  the  best  the 
cellar  and  the  larder  of  the  house  afforded.   As  one  dde- 
gate  remarked;  •  Whv,  the  champagne      lm  il  off  the 
decks  so  much  that  even  the  "  Ilcnrietia  '"  w.i>  swimming 
in  it-    Hallain  and  his  crew  did  all  the  feasting  and  the 
drinking.   The  Campbell  men  were  not  in  it '  Bat  the 
bill  was  made  out  to  Colonel  A  S.  Berry.   Here  is  the 
hill:  'St.  Nicholas     1    -a  it  J  N.  Roth     Cincinnati,  Oct 
\Q,  1S92.    Colonel  A  S  Berry,  per  Theodore  F  llallam, 
to  the  St.  Nicholas  Hotel  Company.  Dr.    For  meats, 
s<  rvi.  i\  w  I'c  inf*  rigars  served  on  board  Steamer  "  Hen- 
ritUj."        515     Then  again:  At  Wars.aw  the  battle 
r.igeil  tour  days     t>n  the  last  day  Colonel  Hcirv  And 
lawyer  Hallam  were  seen  to  go  arm  in  arm  10  the  rear  of 
t  he  court-house  where  the  convention  was  held.  Thry  had 
a  <|iii<-i  and  i einfidcnlial  ri,  it      \t  it^  conclusion  Halhm 
called  his  warriors  abou:  lum,  .iitil  spoke  to  them  in 
whispers.     Immcdiatelv  thereafter   the   whole  Kcnion 
county  delegation  cast  its  vote  for  Colonel  Berr>',  and  he 
received  the  nomination,   ts  Colonel  Berry  carrying  out 
all  .md  cverv  ot  the  promises  he  made  '    .Ah.  there  S  the 
nib  I    Mr.  Koih,  of  the  St,  Nicholas,  has  sent  a  bill  of 
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|86s.T$  to  Colonel  A.  5.  tteny.  That  bill  »  for  'dry* 

antj  wet  provisions  ordered  by  Hallam.  and  disposed  of 
b}  MaiUm's  supporters.  Such  generosity  on  the  part  uf 
the  vkior  to  the  vMiqiii»hed  is  truly  touchitig." 

Thm  was  a  verdict  of  $2,500,  and  this  was  sus- 
tained.  The  ooun  said,  among  other  thiogs: — 

•■  l:i;t  It  was  contended  for  the  dctriuiaiu  that  the  privi- 
iegc  covers  not  only  comments,  but  a[<i<)  statements  of 
fact,  and  that  the  Ametican  rule  is,  by  reason  of  Ae  dif- 
ference in  government  and  institution,  broader  than  the 
KoKlish  rule.    The  English  rule,  as  stated  by  (."ockburn, 
C.  J.,  in  Seymour  v.  Butterworth,  3  Fost.  &  F.  377,  is  that 
if  a  writer  asserts  that  a  member  of  Parliament  bad  bar-  | 
gained  to  sell  his  vote  upon  a  oompt  contract,  or  that  a  | 
mcmbfr  wnnKi  niit  have  vutci!  or  spoken  as  he  <!iil  but  , 
tor  a  corrupt  uikIcj htaaJiiig  that   lie  siiould  rettivc  a 
reward,  such  would  not  be  excusable  as  fair  comment. 
See,  also,  Davis  v.  bhepstone,  L.  R.  11  App.  Cas.  187. 
where  Herscbell.  L.  C,  notes  the  dtsthction  between 
comment  or  criticism  and  allrgatii  iis  i  f  f.^rt,  ar.<I  limits 
the  privilege  to  the  coniincnl  or  critn-i-stu.     Sec  also 
•  ^den  Sland.  &  L.  33  tt  stq.,  under  the  title  '  Criticism.' 
The  American  rule,  according  to  the  weight  of  authority,  1 
H  substantfally  the  same.  Tn  Smith  v.  Tribune  To.,  4 
Hiss.  477,  tht  ri;k-  is  stated  to  be  that  a  pubtiu  jnutii  il  h.is 
no  right  to  malic  specific  charges  against  a  public  man 
unless  they  arc  actually  true,  and  mere  honesty  of  motive 
is  not  a  sutticient  defence.    Judge  Dnimmond  said  that  if 
the  rule  were  otherwise,  every  public  man  would  he  at  the 
mercy  of  every  journalist,  and  il.c  >:"i;M  latitith  iJi.ii-i-s 
against  him  with  impunity,   ."^o  it  has  been  held  that  the 
privilege  of  fairly  canvassing  the  acts  or  conduct  of  public 
men  does  not  include  or  imply  a  license  to  vilify  or 
defame  them.    Snyder:'.  Fulton,  34  Md.  I.;S;  l'.ilmcr 
Concord,  4S  N.  H.  21 1.    The  Supreme  Court  of  Massa- 
chusette  in  Curtis  v.  Musscy,  6  Gray,  373,  held  that  pub- 
lished charges  against  a  public  oScer  of  corrupt  and 
iii"iiics  were  rn?  privilcgc<l,  and  th-i?  withotrt  a 
p.ti  uj  ji.-»t.tic.itiun  there  was  no  complete  delencc,  and 
legal  bar  to  the  action.    In  Hamilton  v.  Eno,  81  N.  V- 
1:6,  Chief  Justice  Fotger.  announcing  the  opinion  of  the 
oottit.  said  that  the  truth  concerning  a  public  officer  might 
be  published  in  gooH  fait!.,  hut  for  what  was  false  and 
aspcrsive  the  publisher  was  liable,  however  good  hin 
motives.    In  Seeljr  v.  Blair  (decided  in  1833),  Wright 
lUbio),      6Sj.  — one  of  the  earljr  cases.  —  the  Supreme 
Ccnrt  of  Ohio  held  that  nobodv  has  a  right  to  slander,  or 
utter  falsehoods  of.  a  i)ublic  officer,  u  ■  f  a  candidate  for 
oftice ;  and  in  Publisliinj;  Co.  r.  Molanc-v  (tlecitled  janu  ' 
•Jry  y,  1S03),  33  N-  E.  Rep.  <)II,  the  same  court  said  that  i 
the  defence  of  privilege  must  be  jileaded  (which  has  not 
been  done  in  this  rase),  and,  recognizing  the  right  of  free 
ind  full  com  III  11;  iml  .  r  iiei-im  on  the  official  conduct  of 
a  public  officer,  denied  the  doctrine  that  the  press  is 
privileged  to  speak  as  freely  of  the  private  character  of 
the  t>er$<>i)  holding  the  office  as  of  his  ofKcial  conduct  and  1 
character.    The  court  says:  *  In  our  opinion  a  person  | 
who  enters  u|H)n  a  public  office,  or  d  .  >  uncs  a  tanditi.jtc  ' 
'<^r  one.  no  more  surrenders  to  the  public  his  private  ! 
dittacier  than  he  does  his  jnivaie  property.'  The  defend-  | 
am  in  the  case  now  before  this  court  was  the  plamtiff  in  I 
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error  in  that  case,  represented  by  the  same  counsel,  who 
apparently  argued  the  sanv.  p  -int,.  ind  presented  the 
same  authorities,  as  here.  1  lie  court  cited  with  approval 
Seely Blair,  mpra,  and  held  that  'while  it  is  the  right 
of  the  press,  as  it  is  of  individuals,  to  freely  criticise  and 
comment  upon  the  official  action  and  conduct  of  a  public 
officer,  false  and  defamatory  words  spoken  or  published 
of  him,  as  an  individual,  are  not  privileged  on  the  ground 
that  they  related  to  a  matter  of  public  Interest,  and  wera 
i  apoken  or  published  in  good  faflh/" 

NEGLI<iE.St;E  E.\f  l'SEI>  IN  THE  HU.SGRV.  -    1  Uc 

law  is  tender  toward  nursing  inEaats  and  railway 

passenger'?  in  search  of  way.side  meals.  Thus  in 
Atciiison.  etc.,  K.  Co.  v.  Shean,  33  Pac.  Rep.  108, 
it  was  held,  tiiat  where  a  train  stops  at  an  eating- 
sution.  and  there  is  a  track  between  the  train  nnrl 
the  station,  a  pa.s.sengcr  .ilighting  from  the  uain  has 
the  riy;ht  to  .is  s  untt'  th.-tt  the  railroad  company  will  so 
regulate  its  ti.iiiis  tint  i;s  tncks  between  the  car  and 
the  eating-statiuu  {il.itUiMu  will  be  safe  for  him  to 
pass  over  in  going  to  and  returning  from  the  eating- 
hou.se.  ami  hi:,  failure-  id  hmk  .-xnd  listen  for  an 
approaching  train  is  not  ncjiliyciice.    The  court  said  ; 

"The  same  duty,  we  think,  is  iinpo>cd  upon  the  com 
p.inv  tiiu  ards  a  passenger  while,  on  a  continuous  journcv, 
he  is  going  to  and  returning  from  the  eating  stations  pro- 
vided by  the  company  for  the  accommodation  of  passen- 
gers. While  leaving  the  train  for  this  purpose  he  docs 
not  cease  to  be  a  passenger,  or  lose  the  pre)tcctioii  of 
those  regulations  that  the  comiiany  is  Itound  to  provide 
fur  his  safety  while  on  its  cars,  or  when  rightfully  upon  its 
depot  grounds.  The  same  rules  of  law  can  be  invoked 
for  his  protection  under  such  circumstances  a?*  arc  atfurded 
to  passengers  going  to  and  from  its  cars.  Their  duty  in 
the  latter  respect  is  well  settled."  Citing  Railroad  Co.  r-. 
White,  tl8  Fa-  St.  333;  Terry  v.  Jcwett,  78  N.  Y.  33?*; 
Brassell  v.  Railroad  Co.,  84  N.  V.  24? :  Archer  v  Kail- 
ro.id  Co.,  V  ^■  :;S9  ;  Jewctt  Klein,  27  N  J.  Kt] 
550 ;  lUltimore  &  O.  R.  C  n  t  State.  60  Md.  .» tO  "  I'-y 
the  foregoing  and  other  wt  U  <  .n  idcred  coses  it  is  settled 
that  a  passenger  on  a  railroad,  while  pa«4fing  from  the 
cars  to  the  depot,  is  not  required  to  exercise  that  degree 
of  care  in  crossing  a  ra^li  iii!  track  as  is  luipuscd  upon 
other  iKrsons,  and  that  he  ius  the  right  to  assume  that 
the  company  will  discharge  its  duty  in  making  the  way 
safe;  and,  relying  on  this  assumption,  may  neglect  pre* 
cautions  that  are  ordinarily  imposed  upon  a  jierson  not 
holding  that  relation  ;  and  this  disiinclion  is  to  be  taken 
into  consideration  in  determining  the  propriety  of  hi» 
condnct  Under  all  the  facts  shown  in  evidence  and  the 
circumstances  surrounding  the  accident,  wlioihcr  the  per 
son  injured  was  guilty  of  contributory  negligence  at  the 
time  is  a  question  within  the  province  of  the  jurv  t<i 
decide,  and  one  that  the  court  cannot  rightfully  take  from 
them." 


A  Ukkinitio.v.  —  The  Federal  judges,  in  passing 
upon  questions  of  customs  duties,  have  created  quite 
a  fUctionary  from  first  to  last.  Just  now  It  is  de- 


434 


The  Green  Bag, 


cided.  In  Erbardt  v,  Hahn,  55  Fed.  Rep.  273,  that 

;it;,Uo  nnri  tl^t;■r  cvo  stones,  cut  in  parts,  ani!  sjrnund 
into  shapes  ot  penholder-haudlcs  and  other  articles, 
and  known  to  the  trade  by  the  names  of  **agate  pen- 
holder handles."  "  ti^cr-cvc  penholder  handles,"  etc., 
are  dutiable  at  twenty  per  cent  ad  valorenn,  under 
the  tariff  act  of  1S83,  as  non-enumerated  manufac. 
tured  articles,  and  are  ni>t  iidniissible  duty  free,  as 
"agate  unmanufactured."  nor  assessable  at  ten  per 
cent,  under  Schedule  A  of  the  same  act,  as  non- 
dutinWt-  (  rude  minerals  which  have  heen  adv.inccd 
in  value  by  rctiniug,  grinding,  or  other  processes, 
nor  at  ten  per  cent,  under  Schedule  N,  as  precious 
stones."  This  is  held  by  the  ( ';rciiit  Court  of  Appeals, 
reversing  46  Fed.  Rep.  519    Judge  •  Cunam  '  said: 

'  We  agree  witli  tiie  learned  trial  judge  that  tlie  teal 
quettion  in  the  cue  is  whether  they  were  *  prectouc  stone* ' 

wuliiii  tliu  iiieamrii;  uf  SctiL-d'.jli'  N'  iif  the  aci.  .ind  there- 
fore cnutiiLt  asciJ  uilitrrwise  than  a!«  manutacturrd  articles 
Undoubtedly,  af;.itc  stoDM  and  tiger-eye  stones  ate  'pre 
cions  •tones,'  within  the  coannon  acceptation  of  the  term; 
certainly,  some  varieties  of  them  are ;  and  of  course  they 
were  known  in  trade  .ind  commerce,  a-  tw  tin  lexico- 
graphers, by  that  generic  term-  But  it  does  not  fwUow 
that  agate  penholder  handles,  agate  shoe-book  bandies, 
etc.,  are  the  precioes  stones  of  the  statute.  If  it  could  be 
«hown  that  thefe  articles,  at  the  d.iic  of  the  urifl  act 
w  rt-  l-night  .ind  sold  .i-  i  il'li  )u>  -t  nu>  ur  were  com 
nicrcially  Itnown  as  such,  then  no  doubt  they  would  have 
to  fall  under  that  classification  for  duty.  Not  only  had 
these  articles  do  such  conmiercial  de!>ignation.  but  the 
stones  themselves,  when  imported  in  the  form  ol  stones, 
were  bought  and  sold  a»  were  rubies,  diainoiuLs,  and  other 
precious  »tones,  by  thetr  respective  distinctive  names 
We  think  the  term  as  used  tn  Schedule  N  applies  to  all 
pt'tni^  t,(Minri  .IS  I ircc i  111 -.  u lir  thr»r  in  their  original  con- 
iiitiiMi,  (  :  .I'l anted  l)cyond  it  by  cutting,  puli»hing. etc  , so 
long  .1-  tii.^  remained  'Moncs'  In  the  commercial  sen!>e 
«>(  the  woid.' 


What  is  a  Builoi.vg  —  The  London  '  Law 
Journal  '*  says :  — 

"Lawyers  who  try  to  answer  this  question  may  find 
theotselves  in  the  position  of  the  cassnts  who  attempted 
to  fix  the  number  of  stones  requisite  to  form  a  heajj  01  of 

halr-^  t.i  fnrm  I  Iii.T'ic\  t  ill  '  What  is  a '•  building  "  must 
aluay»  be  a  question  of  degree'  {.Stroud's  Dictionary) 
In  Pocock  V  (ill ham,  1  Cab.  &  Ell.  104.  a  lease  contained 
a  covenant  that  the  lessee  would  not  withinui  H,  <  isc  m 
writing  alter  or  vary  the  demised  dwelusiK  lioiist,  not 
erect  t  in.ike  any  other  building  or  election  upon  any 
part  uf  the  demised  premises  In  spite  of  this,  the  lessee 
erected  wooden  hoardings  for  the  purpose  of  advertise- 
ment against  the  side  of  the  ii  .ust  ,uid  on  the  top  of  the 
parapet  wall  by  nails  and  holdfasts  diivcn  mto  the  walls. 
Mr.  Justice  Mathew  held  that  the  leasee  had  broken  his 


covenant,  and  that  the  lessor  was  entitled  to  the  Inpne- 

tion  which  he  Souglit  Mr.  Justice  Kckewich  has  come 
to  a  somewhat  ditkitiu  conclusion  in  Foster  :■.  Frascr 
(noted  antt,  p  439)  A  purcha.ser  of  freehold  land  cove- 
nanted that  any  building  to  be  erected  on  a  part  of  the 
land  should  be  of  a  certain  height,  and  should  have  a  stuc- 
coed Ol  a  cemented  front  and  .i  <;;.iti-(I  rodf,  inn'  .niv  huild- 
ing  to  be  erected  on  other  patts  ol  she  i.iuUb  shnujrf 
be  of  a  particular  kind,  and  such  buildings  should  l>c 
used  only  as  dwelling  houses.  The  purchaser  let  the 
land  to  an  advertising  company,  who  erected  a  large 
wooden  hoarrlini;.  >up|niitt.-(l  In  -trut^  .md  oulp-  sts.  - 
the  height  of  twelve  to  louiittu  icct.  and  covered  tt  with 
posters  and  advertisements.  The  vendor'^  devisee  asked 
tor  an  injunction  against  this  nser  of  the  land.  The  learned 
Judge,  while  admitting  that  the  covenant  was  a  reasonable 
one  having  ic^.ird  (n  tlic  residential  n.itnK  4  ihi  i*:  p 
city,  refused  to  grant  the  injunction  on  the  gtuumt  that 
the  hoarding  was  not  a  '  building*  within  the  purchaser's 
covenant  We  cannot  helj)  res|>cctfully  doubtfnt:  whether 
In  this  particular  case  an  advertising  hoarding  <:>  not 
within  the  mischief  aimed  at  bv  a  covenant  of  this  nature 
but  coDveyancers  will  be  wise  in  making  such  rcstricuve 
covenants  expressly  refer  to  hoardings." 

This  point  has  been  variously  decided  in  this 

country.  In  the  Supreme  Court  of  New  York  'Wright 
V.  bvans,  3  Abb  I'r.  [n.  ft.]  308),  it  was  held  that 
the  erection  of  a  fence  twenty  feet  high,  extending 
from  the  w.ill  (tf  \  iiousc  to  the  rear  nl  tlic  lot.  is  .1 
breach  of  a  covenant  against  the  erection  ol  buildii^s 
On  the  other  hand,  the  Massachusetts  Supreme  Gwrt 
held  the  contrary  in  respect  to  n  w.itl  spvmi  feet  iugh 
(Nowell  V.  Uoston  Academy,  etc.,  130  Mass  209). 
The  subject  is  sotnewhat  amosfnj;.  In  this  country 
it  has  been  held  that  swings  and  seats  in  a  dancing 
hall  are  nut  subject  to  a  mechanics'  lien,  that  i 
cemetery  vault  is  not  a  '*  butlding  "  witbin  the  statute 
of  burjjiary :  nnd  th.it  a  steamboat  Is  not  a  "  build- 
ing" nor  "  premises  ■  within  an  excise  act.  bee 
Urowne**  Cotnmon  Words  and  Phrases,  pL  48. 


Pir  TV  ANu  MAN^t. Ai  nnTiiR.  —  It  18  noteworthy 
that  in  Murphy  ^.  Commonwealth  (Kentucky), 
S.  W.  Rep>  649,  it  was  held  that  where  deceased,  a 
boy  eleven  years  old,  wont  in  r.irr\"  (iefenil.irii  liH 
dinner,  and  detend-inl  jKunted  his  pi-slol  at  him.  and 
told  him  he  wouM  shoot  if  deceased  would  not  preach, 
and  continued  pointing  ttir  prsfol  at  deceased  unlil 
he  hid  under  a  log.  and  afterwards  they  started  away 
together,  and  when  about  a  hundred  and  fifty  yards 
away,  the  pistol  went  off  and  the  deceased  killed 
this. was  manslaughter,  although  defendant  clJinica 
that  the  shot  was  caused  by  his  finger  accidentally 

slipping  on  the  trigger  It  will  be  instructive  * 
connection  with  this  to  read  a  note  on  fatal  practical 
jokes  in  y  Am.  Rep.  606 
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Communications  in  regard  to  the  cunienUt  of  the  Maga/iuc  should  be  addrc^cd  lu  the  Lditor, 
HoKACE  W.  Fuller,  15I  Beacon  Street,  Boston,  Mass. 


r^it  F.iiitor  ■will  bf  jilaii  to  rttis,  c  .I'ltti  thmions  0/ 
arUtU$  of  modtratt  length  upon  subjects  0J 
interest  to  ike  pro/efiwn,  a/jto  any  thing  in  the 
-uftiy  0/  U^al  anttquitiet  or  curiotitioSj  facttttt^ 
aatutoteSt  etc 

THE  ORBBN  BAO. 

'  T "  ?1  E  dignity  of  the  law  se«iiis  to  suffer  somewhat 
^     at  the  hands  of  certain  justices  of  the  peace, 
as  witness  the  folk>wing  coininunicatkms :  — 

RtiDsviLLE.  N.  C .  July  »,  1893. 
Editor  of  the  "  Green  Bag  " : 

Yonr  communication  m  July  issue  from  Williams- 
bur<:  Tr>wnship,  Kansas,  brings  to  mind  the  following 
which  took  place  in  WiHiamsblU'g  Township,  N.  C. 
In  justice's  court  a  prisoner  was  charged  with  the 
larceny  of  a  bottle  of  beer  from  a  bar-room  He 
objected  to  lu  hil;  trted  before  the  justice,  and  asked 
that  his  caiie  be  heard  by  some  other  J.  P.  The 
court  demanded  his  grounds  ot  ob|ection,  to  which 
the  prisoner  replied  that  he  did  not  propose  to  be 
trted  for  stealing  beer  from  a  bar-room  before  a  mag- 
istrate who  was  fn  the  habit  of  dead-beating  for 
rlrinks  around  the  bar  rooms  o(  that  township.  To 
this  the  court  with  great  dignity  and  emphasis  replied. 
'*You  accuse  me  of  doing  that?  Then  you  are  a 

d  d  liar,  and  1  line  you  $5.00  for  conterapt  of 

court." 

Yours,  &C.,  ff.  R.  S. 


Ottawa,  111.,  July  25.  1S93 

Editor  ef  the  "  Green  Bag  "i 

Dear  Sir,  —  In  the  good  old  days  when  it  was  not 

so  easy  to  find  ,1  ji.irsoti  is  )t  is  now,  a  couple  called 
upon  a  newly  elected].  P.,  of  Peoria  County,  in  this 
State,  who  had  not  received  his  commission,  and 
^t.i'rd  their  dc.sire  to  Ikj  duly  spliced.  He  informed 
them  that  he  had  not  received  his  commission,  but 
tliey  insisted  that  they  must  t^i  married,  and  asked 
hin  to  find  .1  w.w  to  liclu  tiicrn  out  At  length  a 
bright  idea  seized  him,  and  be  gave  them  a  certificate, 
a  copy  of  which  you  will  find  below  verbatim  et 
liter. itini  c-t  piincluatim.  Tins  is  no  fictioR  but  the 
certificate  Is  now  actually  on  Ale- 


State  of  Illim^  : 

Peoria  Co  :  Know  .ill  men  hv  this  presents  ih.it 
John  .Smith  .ind  Polly  Myers  is  entitlcil  to  j;<>  to;;ethci 
and  do  as  all  folks  does  anywhere  in  Copcras  piecinci 
and  when  ny  conuniMion  comes  t  am  to  many  em  good 
and  dale  em  back  to  kiver  accidents 

J   M  , 

Jttstii  of  Peas 

The  justice  was  elected  for  Coperas  precinct 

Very  respeatuUy.  C  M  C. 


The  folLnvini;  is  ,tn  interestiiiL;  ,i<ld;tluii  10  the 
specimens  ot  lcttcr^>  received  by  lawyers  heretofore 
publfehed  io  the  **  Green  Bag  " ;  — 

I  rov,  N.  v.,  July  29,  iSyj. 

Kdititr  of  the  "  Green  Bag  " : 

Dkar  Sir, —  A  subscriber  to  and  appreciative 
re.ulcr  of  your  "  useless  bm  entertaining  '  •  tireen 
Bag, '  1  note  you  ••  will  be  glad  to  receive  .  .  any- 
thing in  the  way  of  .  .  facetiae,  &c."  Therefore,  1 
beg  to  enclose  for  your  editorial  consideration,  with 
reference  to  deposit  in  the  "  Bag,"  a  verbatim  copy 
of  letter  I  actually  received  from  a  Hebrew  client. 
The  mem.  shows  the  circumstances.  The  transac- 
tion occurred  in  Albany.     •  V.  :  — 

Me.m. —  The  writer  of  the  letter  is  luislKuid  of 
patrtner  of  Mr.  Ttie  husband  acted  as  agent  for 
his  wife  in  conduct  of  the  l)usine5s.  .Suit  was  begun 
(by  myself  .vs  .uturney)  111  behalf  of  the  wife,  for  dis- 
solution of  the  :>  iririership.  Mr.  A.,  defendant's 
atlornev,  r.illid  (  .is  the  copy  letter  shows)  and  1  re- 
ceived the  letter  of  July  5,  1893,  a  copy  of  which  is 
annexed.  1  hope  you  see  the  meat  of  the  **goak" 
in  last  sentence. 

 Esq.   July  S.  i«93- 

N.  Y 

Sir  —I  would  hereby  most  respectfully  inform  you, 
that  Mr.  A,, the  attorney  of  B..  appeared  in  my  place  of 
l)u<i{nes«  to-day  and  informed  me,  that  I  were  discharjted 

fri.in  till- ri;ip!ov  .if  Mr.  H  ,  .ind  that  I  -l-.r.,i:,f  k-ue  tlie 
phice  .It  once,  as  iie  is  a  partner  ycl  .mil  that  lit  would 
cn^aKf  iinothci  in.m  on  my  place,  bcsulcs  he  laid  me  that 
I  would  be  exiicUed  from  the  city,  now  1  want  to  know, 
what  laws  there  is  in  the  Statutes  of  the  State  of  New 
Vsirk  It  (1^1-  the  r,  S,  to  cxpcll  mc  froni  llii^  C'lv  I  am 
a  legal  naturalised  Citixen  wf  the  U  S  ,  my  papers  having 
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Ixcn  iif>taiiii.d  .<>  ,1  <_'it;/cn  in  thi^  vcrv  Citv  and  T  tliink 
there  is  no  power  on  earth  to  cxpcll  tnc  from  here.  I  think 
tbe  whole  natter  b  only  arnuig^  to  Ksre  me  sod  drive 
me  awav  from  here,  I  have  commitcd  no  act,  even  if  there 
should  l>e  !>uch  a  law,  as  to  drive  a  man  away  trt;in  a  City, 
where  he  is  a  legal  Citizen,  to  warrant  »uch  a  thing,  as 
that,  as  (  have  comniited  no  crime  or  anything  to  make 
me  amenable  to  the  law,  I  think  the  whole  afair  is  noth> 
ing  b'lt  %  p'cce  of  blacknir.  l  nnd  [  h  ipo  vou  will  use  your 
most  possible  efiorUi.  to  <ieliver  me  out  of  thu  stigma- 
Voora  Ohdt  Sem.  — 


Yours  truly, 


G.  G.  S. 


For  "high-flown"  language  comtnend  us  to 

the  following :  - 

LyMCHBt;RC  Va. 

Ediior  of  the  '•  Green     ic  "  ; 

Deak  Sib,  —  I  send  the  "Green  Bag"  the  fol- 
lowiDg  sample  of  judicial  pyrotechnics.  It  is  the 
entire  svllnhus  of  the  ca-^e  of  I^ons.ick  ^t.lcIlil!^  Co. 
V.  Woodrum,  reported  from  the  Court  ol  Appeals 
of  Viri^nia,  including  italics:  — 

"  A  contract  ii  endoncd  and  signed,  'and  this  contract 

for  value  r<^  crvcd,  declared  ended  and  settled'  The 
word  '  ciiitt  ii  itieanK  final,  Ji  finiltvc,  lompttU,  <  onciiisn ,-.  j 
It  imports  what  will  l>c,  when  the  Apocalyptic  Angt-l, 
with  one  foot  on  the  sea  and  the  other  upon  tbe  earth, 
shall  lift  bis  hand  to  heaven,  and  swear  by  t/im  that  liv 
t-th  forever  and  ever,  that  there  shall  \yc  '  Time  no  longer.' 
it  will  not  then  he  admissible  to  offiT  f'aroi  Itstitnoitv  to 
alter.  Vary,  and  d'ritraJut  the  tXpiHtt  ti-rms  of  the  .l  Atril 

dttUuratiem ;  and  to  prove  that  turn  obttant*  the  unamiif;- 
tMtt  ttfordi  themselves,  'Time  still  rolls  his  ccaseleM 
course.'  far  smt  at  the  prmisiotu  of  man's  tenure  npoi. 
earth.  ' 

Seeing  that  the  aforesaid  "  awful  declaration  "  will 
be  a  parol  declaration,  the  court  fails  to  show  upon 
what  ground  the  parol  testimony  will  he  ruled  out  I 
Still  It  is  well  to  be  warned  against  a  waste  of  breath 
tn  offering  such  testlmoDy. 

VtKcmiAN. 


LEGAL  ANTIQUITIES. 

In  the  year  of  the  city  300,  the  Romans,  who 

had  hitherto  been  goveme<l  by  very  imperfect  laws, 
sent  three  deputies  to  Cireere  to  make  an  exact 
collection  of  the  laws  of  Solon,  tlic  law  giv  er  of 
the  Athenians.    On  the  return  of  the  deputies, 

thi*  (U  cemviri  weir  elected  ;  that  is,  ten  of  the 
most  distinguished  <  iti/.ens  were  appointed  with 
sovereign  auitiority  to  dispuiic  tliese  laws  under 


proper  beads*  and  propose  them  to  the  people. 

lliey  were  at  first  sumtned  tip  in  ten  tables,  but  in 
the  following  year  two  more  were  added.  Hence 
they  were  called  "I'he  Laws  of  the  Twehe  Ta- 
bles," —  the  foundatton  of  Roman  jurisprudence. 


FACETliE. 

A  VERY  Stupid  foreman  asked  a  judge  how  they 
were  to  ignore  a  bill.  "  Write  */^wmmn<:  for  self 
atid/dlows  '  on  the  back  of  it, "  said  Currau. 


*'  No  man,"  said  a  wealthy  but  weak-hendcd 
barrister,  "  should  be  admitted  to  the  Bar  who  h.td 
not  an  independent  landed  property."  "  May  I 
ask,  sir,"  said  Mr.  Curran,  how  many  acres  make 
a  wise^Kie?" 


Well,"  said  the  man  who  handed  his  last  cent 

to  the  lawyer.  '•  I  suppose  turn  .il«ut  is  fair  play: 
i  broke  the  law  and  the  law  broke  me." 


Lord  Coleridge  tells  this  story  of  Browning: 

Browning  lent  him  one  of  his  works  to  read,  and 
afterward  meeting  the  poet  the  lord  chief  jiistirc 
said  to  him,  "  What  I  could  tinderslaiul  1  heartily 
admired,  and  parts  ought  to  be  Immortal;  lad- 
mired  it  or  not,  because  for  the  life  trf  me  I  couM 
not  ttnflcrstand  it."  Hrnwning  replied,  '*  If  a 
reader  ol  your  calibre  understands  ten  per  cent  of 
what  I  write  I  think  I  ought  to  be  content." 

A  PROMtNTNT  lawyer  of  B  ifTalo  tells  of  a  com- 
promise he  once  made  on  behalf  of  a  ccriaai 
railway  company  with  an  Erie  county  farmer  whose 
wife  had  iK-en  killed  at  a  railroad  crossing.  A  few 
montlis  after  the  terrible  bereavetiu-m,  the  hus- 
bandi  who  had  sued  tlie  company  for  $5,000  , 
damages,  came  into  the  office  and  accepted  a  com- 
prrmuse  <if  5500.  As  he  stuffed  the  wad  of  bills 
ill  111--  111"  ket.  lie  turned  to  the  lawyernnd  cheerily 
remarked.  ■  Veil,  dot  "s  not  so  bad  aticr  all.  I 
got  (ife  hundret  tollar,  and  goot  teal  better  wife 
as  I  bad  before." 

One  of  the  sovereign  people  broke  a  chab-  over 

his  wife's  head.  U'lien  t:ikcn  tn  iul  and  con- 
versed with  by  the  chaplain,  he  displayed  a  good 
deal  of  repentance.    He  said  he  **  was  vety  aony 
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HbaX  he  had  permitted  hs  anger  to  obtain  the  xta& 
ten-  of  him,  and  to  suffer  him  to  do  such  an  act, 
for  the  clriir  wn<;  a  gof^l  one,  an  heirloom  in  his 
uniily,  and  he  knew  lie  never  could  replace  ii." 


During  the  trial  of  an  action  at  the  Orleans 
County  Circuit,  at  Albion,  N.  Y.,  recently,  the  fol- 
lowing amusing  incident  occurred :  — 

A  negro  was  hQV.Yj^  examined  as  a  witness  for 
the  p)ainti[T.  On  his  cruss-exaraination  the  defend- 
ant's attorney  in  a  loud  voice  and  threatening  man- 
ner asked,  "Were  you  not  convicted,  sir,  for  the 
crime  of  rson  snpport  of  yo'ir  wife?"  "  Sur." 
answered  the  witneiM>,  "  I  cunsitler  dat  question  a 
slur  upon  the  court." 

It  is  needless  to  add  that  there  was  much 
laughter,  in  which  the  court  hmiself  heartily  joined . 


In  the  old  days  of  the  circuit  riders  in  Illinois 
there  was  a  good  deal  of  queer  tesfimony  first  and 
last.  On  one  occasion  there  was  an  assumpsit 
suit  before  old  Jut^e  Ford.  The  plaintiflTs  attor- 
ney proved  the  debt  in  a  conclusive  way.  There 
was  no  cross  examination,  and  ;t  vcr  lict  seemed 
to  be  a  matter  of  course,  until  the  dciendant  pro- 
duced a  witness,  who  testified  that  on  a  certain 
d.iy  he  w.iN  riding  beUvt-cn  two  towns  forty  miles 
apart,  that  half-way  between  he  saw  the  defendant 
meet  the  plaintiff  and  pay  to  liim  the  exact  sum 
in  question,  but  he  was  unable  to  tdl  whether 
the  plaintiff  was  till  or  short,  what  kind  of  a  horse 
he  rode,  how  he  was  dressed,  or  anything  like  that. 
But  of  the  nuin  tact  he  was  sure. 

The  judge  without  hesitation  gave  a  verdict  for 
l?n  f  ilaintiff  The  tlcfend,"int'>  i  iiun^c!  wa:s  aroused. 
■  Your  Honor,"  he  began,  "  did  you  not  hear  the 
testimony  of  the  witness?"  "I  heard  it,"  re- 
sponded the  judge.  "  But.  your  honor,  I  shall 
have  to  take  an  appeal  "  "  That  is  your  constitu- 
tional right,"  said  the  judge.  "  And  I  shall 
have  to  file  a  bill  of  exceptions.  And  will  your 
honor  sign  the  bill  of  exceptions,  including  the 
testimony  of  this  witness?"  "  Ccrtninlv  !  "  <  imI 
the  imperturbable  judge ;  "and  I  will  add  below 
that  the  judge  did  not  believe  one  word  of  it ! " 


There  is  a  certain  member  of  the  Chicago  bar 
who  is  noted  for  his  low,  weak  voice,  and  unob-> 
tnisive  way.  On  one  occasion  the  gifted  Emecy 


A.  Storrs  came  into  the  office  and  inquired  for  this 
man.     .\  clerk  said  he  was  cmt>    "Oh,  no!" 

said  .Mr.  Stnrrs.  "  hf  is  in  the  inner  room."  "  How 
do  you  know  that?  "  asked  the  clerk,  alarmed  by 
the  guess.  **  How  do  I  know  it  7  "  answered  Storrs, 
"  Why,  it  is  so  damn  still  I " 


NOTES 

* 

The  legal  profession  is  one  of  the  most  dignified 
of  all  otiiers,  anri  to  be  a  j;ood  lawyer  i  man  must 
be  a  gtnilciuan  and  a  scholar.  But  in  nearly  every 
town  and  city  there  are  men  who  write  themselves 
as  lawyers  who  are  no  more  fit  to  follow  that  pro- 
fession than  a  hog  is  to  be  a  bad(llc-hor^c.  They 
prance  around  the  streets  and  work  up  cases  that 
have  no  business  in  the  courts,  and  in  some  myste* 
rious  means  man.ige  to  eke  ntu  a  living.  They 
Haunt  themselves  in  the  courts,  im()ede  the  pro- 
gress of  justice,  and  embarrass  lawyers  who  have  a 
right  to  follow  the  profession.  Their  methods  in 
dealing  with  the  pnlilic  beget  distrnsi,  an<I  cast 
retiection  on  the  whole  bar.  Men  who  entertain 
the  proper  conception  of  what  a  lawyer  should  be 
often  wonder  how  they  got  license  to  practise  ;  but 
•as  fast  as  the  old  ones  drop  out,  new  ones  of  the 
same  class  rise  up  to  fill  their  places.  Thus  it  is 
that  professions  founded  on  the  grandest  principles 
enunciated  by  divine  authority  are  disgraced  and 
brought  into  disrepute  by  unworthy  re|jresentati\es, 
—  men  who  are  better  fitted  to  sling  a  sledge-ham- 
mer in  a  blacksmith'Shop  or  pnll  the  bell-cord  over 
a  good  stout  mule. 

The  same  ruk  applies  to  all  the  professions  in  a 
more  or  less  degree.  Men  who  are  loo  la/y  to 
work  and  too  worthless  to  enter  the  real  battle  of 
life,  where  nothing  but  merit  succeeds,  enter  some 
])roft'ssion  nvlure  the  greatest  tni[iONition  can  be 
practised,  tretjuenlly  tiie  ministry.  1  iiey  adopt  it 
as  a  means  of  livelihoiod,  and  struggle  through  in  an 
indifferent  sort  of  way,  liringing  reproach  upon 
their  calling.  In  all  other  professions  this  state  of 
affairs  will  be  found  to  exist.  It  is  refreshing  to 
note  that  occasionally  the  better  element  of  a  pro- 
fession, driven  to  desperation,  will  cast  off  one  of 
these  barnacles.  If  the  number  disbarred  were 
greater,  the  good  men  in  all  professions  would  suffer 
less  for  the  lack  of  ptiblic  confidence.  —  NaskoHk 
Banntr. 
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The  oriiriiial  maiuisi  ripl  of  Magna  Charta  was 
rescued  by  Sir  Robert  C'ntton  from  a  taslor  who 
wHb  on  the  i>uiut  ot  culling  ii  up  fur  iuea:>urcs. 


In  view  of  the  multitude  of  cases  now  reported, 
we  think  the  profession  will  agree  that  what  is 
needed  is  some  definite  responsible  head  wlio 
shaU  be  able  and  powerful  enough  to  say  tiiat 
this  or  that  case  shall  or  shall  not  be  reported ; 
^ome  one  in  fact  to  stand  between  those  who  wish 
their  rases  to  be  reported  and  the  unfortunate 
Jawyers  who  liave  to  read  them.  Our  volumes 
«f  Reports  could  be  cut  down  at  least  one  half 
and  be  all  the  better  for  the  process. 

OuK  countr>inen  of  America,  as  might  he  ex 
pected  from  their  quick,  nervous  temperament, 
with  their  famous  procli\ities  for"  money-raaking," 
lead  the  world  in  the  time  devoted  to  business 
pursuits,  (luring  a  given  yenr.      fixed  by  st.itut< 
law,  with  the  exception  of  the  Dutch  and  Hunga- 
rians. The  Dutch  Statute  gives  the  people  but 
five  legal  secular  days  for  pleasure,  making  their 
work  days  vj*^     I  i^e  poor  Himgarians  i:rt 
one  of  the  world's  secular  days,  and  work  the 
greatest  number  of  days  during  the  year  of  any 
nation. 

The  inhalntans  of  Central  Russia  labor  the  least 
number  ot  days  per  annum  ;  the  !>ame  bemg  367. 
Our  neighbors  across  the  St.  Lawrence,  who  get 
their  taste  for  »*  taking  things  easy  from  the  "  Old 
C.'o-sntrv."  in  exchange  for  the  privilege  of  certain 
contributions  to  the  exchequer  of  her  Majesty's 
government,  which  they  are  annually  fiermttted  to 
make,  come  next  in  order  of  leisure-loving  folks, 
with  270  tiays,  during  which  they  pay  the  (v  n  iltv 
fixed  by  the  Archangel  of  God,  when  man  was 
driven  in  disgrace  from  Eden,  with  his  feminine 
partner  a  particcps  criminii^  whose  weak  Ctlfiosity 
le<l  them  both  into  evil. 

Ilngland  and  Scotland  are,  as  one  rtiiglii  natu- 
rally expect,  satisfied  with  a  less  number  of  working 
days,  and  a  corresponding  greater  numlwr  of  days 
on  which  they  neither  '*  toil  nor  spin."  They  get 
in  about  275  days  of  hard  work  during  the  year, 
providing  they  keep  the  Fourth  Commandment 
and  do  not  work  holidays,  which  no  sane  English- 
man will. 

The  Portuguese  fbUow  with  2  S3  days,  and  Rus* 
^ian  Poland  with  288. 


The  land  of  Cervantes  and  "Don  Quixote,^ 
weak  kneed,  proverbially,  as  she  is  in  all  govern- 
mental  policy,  shows  a  stronger  grasp  on  the  idea 
of  **  what  makes  the  world  go  round,"  in  modem 
times  at  least ;  and  acconling  to  her  proverb,  "  The 
foot  of  the*  n-.vn«T  t«;  manure  for  his  land."  So  if 
I  the  ease-loving  Spaniard  works  at  all,  according  to 
I  his  statutoiy  year  he  will  **  tread  his  winepress  '* 
290  days,  to  round  up  the  full  measure  of  the  legal 

The  Auslrians,  "  bearded  "  or  clean  shaven,  and 
the  people  of  the  Baltic  Provinces  owing  fealty  to 

the  Czar,  are  satisfied  to  labor  295  of  the  365 

days  of  man's  thraldom. 

Italy,  fair,  cnclianting  Land  of  imagiiution,  —  who 
would  think  to  find  here  a  craze  for  sordid  greed 

am!  eartlu  e\i«tonrc?      a  people  whose  character 
comes  Iroin  such  moulds  of  sentiment  as,  "  It  is 
better  to  be  without  food  than  without  honor,*' 
and  also  "Little  weahh,  little  care."  Modem 
jirartif  alitv  rt^qiiires  c\  cn     the  nnhlc^t  Rnm.in  r»f 
j  liiem  all  *'  to  tread  the  wine-press  of  life  298  oi  tht: 
,  J65  diurnal  revolutions  of  tim^  if  he  wishes  to  be 
I  credited  with  the  full  statutory  time 

These  refjuirc  300  days  to  s.lt^'^f\  du-  1  lu  Vw 
varia,  Belgium,  Brazil,  and  Luxembourg.  "No- 
blesse oblige.'*  says  le  bonne  Frenchman.  If  any 
reference  i>  intendi  d  licrein  to  those  duties  gen- 
.  er.illv  ruLMrded  a>  pertaining;  tii  business  relations 
'  with  ins  lellows,  then  our  tro^j-ioving  neighbor  roust 
I  attend  to  such  obligation  some  time  within  the  302 
:  (1.1     illovved  by  law,  or  Code  de  la  France.  .As  10 
the  other  days,  particularly  as  they  are  spent  within 
''  the  world's  gayest  capital,"  to  use  a  Frenchman's 
words,  *'  All  that  time  is  k>st  which  might  be  better 
spent." 

Siixony.  Finland,  \Vurt<  inWerg.  Switzerland,  |)cn 
mark,  and  Norway  agree  with  the  French  notion, 
or  rather  English,  that  "all  work  and  no  pby 
makes  jack  a  dull  boy  ; so  302  days  is  con- 
sidered enough  to  make  a  year  s  work. 
1     Sweden  adds  two  more  to  her  "  time  for  work," 
t  and  304  days  fill  the  statutory  requirement.  fiesp 
ser  ohne  al)cndess(>n   zu   Bette   geh  n.  mit 
Srhulden  aufstehen,   s.iys  the  thrifty  hard-worluDg 
German ;  and  he  soon  learns  the  force  of  hi» 
^  **  Geld  regiert  die  Welt."  and  so  305  days  he  labois 
\  in  his  youth  to  f^ain  the  repose  of  old  agf. 
]      Ireland,  last,  but  not  least,  —  the  witty,  but  emer- 
j  aid  Irishman,  —  man  of  inconsistent  virtues,  it  ts 
\  safe  to  say  that  he  Is  not  responsible  for  being 
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obliged  to  work  305  days  to  satisfy  an  insatiable 
kndkird,  when  his  cousins  acro:»!>  the  Channel  get 
off  with  30  less,  and  "  be  gorra  no  betther  mon, 
bad  hck  to  the  likes  of  them  * " 


I 

Cu)"'  Sif/iiui. 

"  Who  owns  the  ground  hwhs  up  10  the  sky," 

.Saith  the  old  law  book  , '  therefore  build  high, 

Ye  Babelites,  nor  heed  the  warning 

That  once  confounded  Pagans,  scorning 

\atufL-'=.  juit  great  law  of  gravity. 

**  Fire-proof,"  quotha  ?   Earthquake-proof  ?  uh,  no ) 

A  little  tremble,  and  dowit  you  go ;  ^ 

Dame  Nature 's  not  to  be  cheated  so. 

Hut  worst  of  nil,  weariness  to  eyes. 

The  tiresome  bricks  tier  on  tier  arise  ; 

Dwarfing  the  homes  of  modest  people, 

OVrtopplne  venerated  steeple : 

Monopohzin;^  -^ilr.,  .T.r,  liid  likics , 
Lcaviiig  below  tlamp  nb-jcurities. — 

What  shall  I  call  em  > 

(Problem  most  solemn,) 
Ah !        ntum  mmitmiUti, 


A  MOST  curious  rent-audit  takes  place  year!) ,  on 
November  11,  at  Breitemberg  Castle,  near  Itzehoe. 

IjOng  ago  a  ("cinnt  Rnntztn,  nhilst  hunting,  nearly 
sank  into  a  morass.  He  was  rescued  by  a  peasant, 
whom  the  count  rewarded  by  the  gift  of  thfi  boggy 
piece  of  land,  upon  the  conditiott  that  he  paid  a 
rent  of  one  Danish  silver  penny  every  year.  The 
iand,  arable  now,  goes  by  the  name  of  "  Penny 
Meidoir/*  As  Danish  nlver  pennies  are  becom- 
jog  very  scarce,  the  peasant's  descendants  will 
yiroba!>ly  some  day  find  it  difficult  to  pay  the 
tnbute. 

It  is  repotted  that  the  .\ttorney-Gencral  of 
liuliaitj.  in  >nbmitting  his  i,nVf  on  irppcal  to  the 
Supreme  Court  in  a  recent  murder  case,  said 
that  an  examination  of  the  record  had  left  him 
in  doubt  as  to  the  prisoner's  guilt,  and  there- 
fore  he  did  not  feel  it  hi-,  <Iiitv  to  make  nnv 
special  effort  to  procure  an  attirmance  of  the  con- 
viction. This  unusual  action  on  the  part  of  the 
official  representative  of  the  State  was  naturally 
followei!  tiy  T  revTr':-il  of  the  judgment. 

ITiis  .\ttorney-(ieneral's  conduct  will,  in  the 
popular  mind,  offer  a  sharp  contrast  to  that  of 

'  Culttfioluin  est.  ejus  usque  ad  cnlum.—  BlaCicstonk 


thf  Di-ilric  t  Attorney  in  the  Rordcn  case.  On  ac 
count  of  the  ba&clcss  prosecution  of  Mi^  Borden, 
the  current  of  feeling  ts  now  tunning  somewhat 
against  public  prosecutors,  and  tlie  opinion  is 
entertained  that  they  should  be  mtitr  judicial  and 
less  like  paid  advocates  in  the  dtscliargc  of  thetr 
duties. 

In  the  Brnden  case  very  prolxibU  nmlue  zeal 
of  advocacy  was  showii,  ,ind  uiuinLilitrdU  i  lirsrt- 
ling  fault  of  District  .Attorneys  is  to  "  make  a 
personal  matter"  of  the  case.  But,  considering 
the  constitution  of  human  nature,  a  certain  amount 
of  failing  in  this  diret  tion  is  almost  inseparable 
from  the  discltarge  of  the  dutie»  of  their  office. 
The  Borden  case  would  seem  to  demonstrate  that 
a  District  Attorney,  wh.o  presses  a  weak  case  with 
all  the  energy  due  toastionq  nne.  loses  in  pro- 
fe^sioiul  standing,  and,  m  tiic  cnti,  in  popular 
prestige.  ^A^.  Y.  Law  Journal. 


The  career  of  Seymour  D.  Thompson,  ex-judge 
of  the  St.  Louis  Court  of  .Appeals,  reads  like  a 

romnnrc  Twcntx  five  years  ago  he  was  an  ob- 
scure policeman  wearily  treading  the  streets  of 
Memphis,  Tenn.,  and  to-day  he  is  the  best 
known  law-book  writer  in  the  world,  and  enjoys  a 
yearly  income  of  $25,000  frrini  Ins  Ijooks  \\'I)er' 
ever  you  go  m  England  01  .\in  rtca  i  nompson  s 
law  text  books  are  a  familiar  sight  on  every  promi* 
nent  lawyer's  table.  —  St,  Louis  ChronuU. 

Here 's  to  you,  brother  Thoni])soii  I  Wt  weai'lv 
trcid  tlie  streets  of  Boston,  and  we  have  written 
some  l)ooks,  but  there  the  comparison  ends.  The 
$25,000  yearly  income  has  been  diverted  from 
Hi  into  another  cIkUihi  I.  wrniflered  where  it 

h.id  gone,  and  ate  glad  to  find  it  in  such  worthy 
hands. 


CONTBMTS  OP  THE  AUOUVT  MAOA2INB8. 

The  Atlantic 

His  Vanished  Star.  III..  IV.,  Ch.irles  K;ibert 
Craddock ;  Washington  the  VVinter  before  the  War. 
Henry  L.  Dawes ;  The  Meeting  of  the  Ships.  Walter 
Mitchell  Little  lioy  Blue.  Olive  Thorne  .Miller :  The 
Tciching  of  the  Upanishads,  William  Davies :  A 
.Str.itegic  Movement.  Ellen  Olncy  Kirk,  Jonathan 
Helcher.  a*  Royal  Governor  of  .Massac!itiM  its  George 
Edward  Kllis;  A  Boston  Schoolgirl  in  1771,  Alice 
Motse  Earle;  The  First  Principal  of  Newnham 
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College,  Eugenia  SkeldinR;  The  Hreaktrs.  Charles 
Wwhington  Coleman ;  •■  The  Ogre  of  Alcwilc  Cove," 
Edith  M.  Thomas  ;  Studies  in  the  Correspondence 
of  Petrarch,  II.,  Harriet  Waters  Preston  and  Louise 
Dodge  ;  Ben,  A.  M.  Ewell;  Relations  of  Academic 
and  'lechoical  Imtruction,  Natbantel  Southgate 
Shaler. 

The  Centoiy. 

Fez.  the  Mecca  of  tho  Mo-  rs  (illustrated).  Stephen 
iion»al;  Phillips  Brooks  s  Letters  to  Children,  with 
notes  on  his  home  life  (ftoittis|iiece  portrait),  Phillips 

Brooks;  The  Prince  and  Princess  Achille  Mnrat  in 
Florida  (portrait  of  Louis  Napoleon),  Matilda  L.  | 
MeConnell;  Cap  Defenders  Old  and  Kew  (illus  ; 

tr.itcd),  \V  P  Stephens;  'Vhv  Wliite  Islander.  Part 
III.,  Mary  Hartwell  CatherwocHi  ;  Kalcony  Stories, 
One  of  Us,  The  Uttle  Convent  Girl  (illustrated), 

Cr.irc  King :  Breathing  .Movements  as  n  C-jre. 
'Ihuiiias  J.  ,M.iys;  Farmer  Eli's  V.ication,  Alice 
Brown;  The  Famine  in  Eastern  Russia,  Relief  Work 
of  the  Yotinijcr  Ti  Istny  iH-istratc  ^.  Tonas  Stadling: 
An  iVrtist  s  Ltttci»  iruiii  J.ip,iii.  Yokohama,  Kama- 
knra,  John  La  Farge  ;  Contein|K>rary  Japanese  Art 
(illustrated).  Ernest  Francisco  Fcnollosa  ;  A  Swed- 
ish Etcher  (Anders  Zom  ;  illustrated),  .Mrs.  Schuyler 
van  KcnsscLier;  .Mr.  Jones's  Experiment  (illustrated), 

I.  itiii  s  Sager  Xortfin  :  Tho  Poet,  Fi.uik  iJempstcr 
SlKnuaii ;  The  P!iiloso[ilicrs'  Canij),  \V.  J.  .Stillman  ; 
A  Sister  of  S.iints.  M  arion  Libby  ;  Benefits  Forgot. 

Wotcott  Baleslicr  ;  .At  \i.i),;.ir.i,  KiLli.ird  Watson 
Cjilder;  The  Redcroptioncr,  Edward  Eggieston; 
August,  John  Vance  Chen^. 

Hafpn^m 

The  Cock  Lane  Ghost  (a^ry;  illustrated),  How- 
ard Pyle  ;  Greenwich  Vilhi:  •  (i"us'r:\ted),  Thonws  ' 
A.  Janvier;  The  Handsome  Humes,  a  novel,  Part 
III.,  William  Black;  His  Bad  Aagd,  a  story,  Rich 

nrr!  H.-inlint,'  I>.-\vis;  The  Dead  Lover,  a  Koum.-inian 
Folk-song,  R.  11.  Stoddard;  Italian  Gardens,  Part 

II.  (illustrated).  Charles  A.  Piatt;  Riders  of  Tunis 

(ilhistmtcf!).  CnloncI  T.  A.  Dodge,  U.  S.  \.  ;  Horace 
L  ii.isc,  .1  iiuvt.!.  i'art  VI 1 1.,  Constance  Fenimure 
\\\)<ilson  :  Bride  Roses,  Scene  (illustrated),  William 
r^.  Howells  ;  A  '>ircr  I.ftt!c  F.imilv  on  the  Bitter- 
sweet (illustratcU),  Uilliain  Hamilton  tiibson;  A 
Ca.st  of  the  Net.  a  story  (illustntedK  Herbert  D. 
\V'.-ird .  ni.irls  W'.iti  r  ind  Sti.illiws  (illustrated), 
Frederic  Kemiiisjioa  ;  A  Land.scape  by  Constable,  a 
story  (illustrated),  F.  .Mary  Wilson;  At  the  Her- 
mitnt:?.  ,T  storw  K.  Levi  Brown;  A  Lament  for  the 
Birds,  Susan  Fenimore  Cooper. 

Lippincott's 

"  In  the  .Midst  of  Alarms,"  Robert  Barr ;  Zachary  ! 
Taykx-,  bis  Home  and  Fondly  (iUtutrated)^  Annah  I 


Robinson  Watson  ;  Tlie  ,Nntiiin:d  Game  f  illustrated^ 
Norton  B.  Young;  Jane's  Holiday  (illustrated), 
\'alerie  Hays  Berry ;  The  Lady  of  the  Lake  (at  the 
Fair),  Julian  Hawthorne;  A  Philadelphia  Sculptor 
(illustrated),  E.  Leslie  Gilliams ;  SupermuDdane 
Fiction,  W.  H.  Baboock;  Men  of  the  Day,  M. 
Crofton. 


The  House  on  the  Hill-Top,  a  Tale  of  Modem 
Etruria  (illustrated),  Grace  Elkry  ChanDiog;  The 
New8|»per  Comspondent(illustfated),  Julian  Ralph: 
A  Sin-OfferinL;.  \V.  C,  \'m  T  i^slI  Sutphin;  Beneath 
the  Mask,  Himard  I'yic  ;  1  icmann's  to  Tubby  Hook 
(illustrated),  H.  C.  Bonner;  Types  and  People  at  the 
Fair  (illustrated),  J.  A.  Mitchd!:  The  Copperhead. 
Chapters  IlL-V.,  Harold  Frederic;  Her  Dying 
Words,  Thomas  Bailey  Aldrich;  The  Flight  of  Bet- 
sey Innc  (illustrated),  Sarah  Ornc  Jewi-tt ;  The  Opin- 
ions ot  a  Philosopher, Chapters  V I .-V III. (illustrated 
Robert  Grant ;  The  Wedding  Journey  of  Mrs.  Zain- 
tree  (Born  Greenleaf),  William  Henry  Sbettoo. 


BOOK  NOTICES. 

The  AiiBXiCAN  State  Reports,  containing  the 

cases  of  general  value  and  autiiority,  decided  in 
tlie  courts  of  last  resort  of  the  several  States. 
Selected,  reported,  and  annotated  by  A.  C.  FkEE* 
MAN.  Vol  XXXL  Bancroft  Whitney  Co., 
San  Frandscot  1893.  Law  Sheep.  $4.00  net. 

Tlic  cxri  lliT.ri"  of  the  selection  of  cases,  and  the 
full  and  valuable  annotations  which  accompany  them 
serve  to  make  this  series  of  reports  of  aoustul  inter* 
est  to  the  profession.  The  present  volume  is  in 
every  respect  up  to  the  high  standard  of  its  prede- 
cessors. 

Boston  Iixustratei>.    Houghton,  Mifflin,  &  Ca, 
Boston^  1S93.   Paper.   50  eents. 

More  than  twenty  years  a^o  a  guide-book  with  the 
title  '•  Boston  Illustrated  "  was  published,  with  a  map 
and  a  number  of  illustrations.  The  present  woric. 
while  following  the  same  general  lines  as  the  original, 
has  been  entirely  rewritten  and  re-illustrated.  T'le 
editor,  Mr.  Edwin  M.  Uacon,  possessing  unusual  qua- 
lifications for  work  of  this  nature,  has  given  us  alto- 
gether the  best  guide-book  to  the  "  Moticrn  Athens  ' 
which  has  ever  been  published.  It  is  tiUed  with 
valuable  and  interesting  matter,  and  the  maps  and 
illustrations  are  most  excellent.  Th<'  i  iti/cn  "ill  find 
the  book  of  great  historical  worth,  while  to  the  visi- 
tor to  Boston  it  will  be  invaluable. 
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HOKACE  BINNEY. 


By  Hamfton  L.  Caikon. 


FEW  names  stand  higher  amonj;  the  lead- 
ers of  the  American  Bar  in  the  olden 
days  than  that  of  Horace  Binney.  Twenty 
yean  ago  I  had  a  conversation  with  him 
when  he  was  in  his  ninety-third  year,  and 
never  shall  I  forget  the  impression  made 
upon  me  by  the  legal  veteran.  His  form, 
though  bent  by  years,  was  tall  and  command- 
ing; his  bead,  covered  by  a  black  velvet  cap, 
was  large  and  massive  ;  his  eye  was  bri^^ht 
and  intelligcjit ;  his  voice  deep  and  melo- 
dious; his  enunciation  distinct,  and  his  dic- 
tion precise  and  orderly.  His  memory 
seemed  but  slightly  clouded,  as  he  glided 
easily  from  topic  to  topic  without  hesitation 
or  confusion.  Some  hours  after  my  visit  I 
made  a  few  notes,  and  from  these  I  produce 
the  following  extracts  :  — 

Of  the  study  of  the  law  he  said :  It  is  a 
noble  study,  and  worthy  of  the  most  ardent 
lievotion.  Yon  will  find  the  road  to  success 
a  hard  one  lo  travel ,  harder  than  in  my  day, 
for  methods  have  changed  and  competitors 
are  more  numerous.  But  do  not  suffer  your- 
self to  become  discouraged.  For  more  than 
eight  years  after  my  admission  to  the  Bar  I 
could  not  aft'ord  to  stir  my  porridge  with  a 
silver  spoon/' 

Speaking  of  statesmen,  he  remarked :  "Alex- 
ander Hamdtf^n  was  the  greatest  man  this 
country  ever  produced.  He  did  more  than 
any  man  of  his  day  to  give  us  a  government ; 
and  Chief-Justice  Marshall,  in  expounding 
the  Constitution,  applied  Hamilton's  ;>rinci- 
ples  and  borrowed  his  language  Read 
Hamilton's  report,  as  Secretary  of  the  Trea- 
5« 


sury,  ujjon  the  Funding  Scheme,  and  then 
read  Marshall's  opinion  in  McCuUough  v. 
The  State  of  Maryland." 

He  spoke  of  Washington  and  John  Adams 
and  the  Federalist  party.  "  After  all,"  said 
he,  "  it  was  the  most  honest  party  we  have 
ever  had." 

■ 

He  enjoyed  flowers  as  Mrell  as  books*  and 

invited  me  to  look  at  his  garden,  which  was 

visible  from  the  library  window. 

I  watched  him  frequently  during  the 
remaining  three  years  of  bis  life,  as  he 
descended  the  steps  of  bis  residence  on  fine 
days,  to  take  the  air  in  his  carriage,  but 
never  spoke  to  him  ajain.  Few.  if  any,  of 
the  passers  on  the  busy  street  recognized  in 
the  feeble  old  man  the  renowned  advocate 
who  had  vanquished  Daniel  Webster  in  the 
famous  controversy  arising  under  the  will  of 
Stephen  Girard     Hul  of  this  hereafter. 

He  was  born  in  rhiladelphia  on  the  4th  of 
January,  ijiio,  and  was  old  cnougii  to  have 

remembered  the  appearance  of  some  of  the 

statesmen  who  framed  the  Constitution  of 
the  l^iited  States,  as  they  met  in  Federal 
Convention  in  Indcpemicnce  Hail  of  the  his- 
toric State  House.  He  was  of  English  and 
Scotch  descent,  his  grandfather  having  been 
a  shipmaster  and  merchant  of  Boston,  of 
English  extraction,  and  his  father  a  sur£^con 
in  the  Continental  army,  who  was  transferred 
from  the  Massachusetts  to  the  Pennsylvania 
line,  and  settled  in  Pennsylvania,  where,  in 
1777,  he  married  Mary  Woodrow,  the  daugh- 
ter of  a  [;eiuleman  of  Scotch  ancestry.  It 
was  from  his  mother  that  he  inherited  a 
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talent  for  ease  and  elegance  as  a  speaker,  as 
well  as  a  turn  for  wit  and  humor. 

He  wrv;  educated  ai  the  school  established 
by  I'Viends  m  the  mmiediate  i!eiL;hborhood 
of  the  Quaker  Alms  House,  the  scene  ot  the 
closing  pages  of  Longfellow's  Evangeline,"  | 
and  subsequently  entered  the  grammar-  | 
school  of  the  University  of  Penns\ Ivania.  | 
His  father  died  when  he  was  but  eight  years 
of  age ;  and  upon  his  muther's  second  mar- 
riage with  Dr.  Spring,  a  physician  of  Boston, 
he  left  Philadelphia,  attending  school  at 
Medford,  and  from  there  entered  the  Fresh- 
man class  at  Harvard,  graduating  in  1797. 
and  dividing  the  first  honors  of  his  class. 
For  a  time  he  studied  medicine,  but  subse- 
quently sou;;ht  employment  in  a  mercantile 
house  In  Philadelphia.  Fortunately  for  the 
law,  if  not  for  himself,  the  counting-room  > 
was  supplied  with  clerks,  and  he  entered  the  ' 
office  of  Jared  Ingersoll,  Esq.,  then  Attorney- 
General  of  Pennsylvania,  one  of  the  framers 
of  the  Federal  Constitution,  and  an  .irknowl 
edged  leader  of  the  bar.  Of  "  my  learned 
master  in  the  law,"  Mr.  Binney  himself  wrote 
many  years  afterwards,  *'in  his  full  vigor, 
which  continued  for  nearly  twenty  years  after 
the  year  1797,  I  regard  liirn  as  having  been 
without  comparison  the  most  efficient  mana- 
ger of  an  important  jury  trial  among  all  the 
able  men  who  were  then  at  the  bar  of  Phila- 
delphia." Among  *'  the  able  men  "  alluded 
to  in  this  connection,  was  William  Lewis,  the 
fearless  advocate  who  braved  the  rough  and 
overbearing  Justice  Chase^  of  the  Supreme 
Court  of  the  United  States,  who  presided  at 
the  trial  of  John  Fries,  convicted  of  treason 
dnrin!:^  the  John  Adams  administration,  his 
conduct  in  this  case  being  made  the  basis  of 
one  of  the  articles  of  impeachment  of  the 
Judge  brought  forward  by  the  eccentric 
John  Randolph  in  1805.  Other  leaders  were 
Edward  Tilghman,  the  most  consummate 
real*estate  lawyer  of  his  day,  who  could 
untie  a  knot  in  a  legal  limitation  of  lands 
**  as  familkurly  as  he  could  unloose  his  gar- 
ter ;"  William  Rawle,  the  author  of  an  early 
work  upon  the  Constitution,  and  the  cele- 


brated A.  J.  Dallas,  who  was  Secretary  of 

the  Treasury  under  Madison.  These  men 
led  the  bar  of  the  old  Supreme  Court  of  the 
United  States  before  its  removal  from  Phila- 
delphia to  Wasinngton. 

Closely  observing  the  combats  of  such 
antagonists*  and  with  the  celebrated  John 
Sergeant  as  a  fellow  student,  whose  ^pe-ech 
in  Congress  ui)on  the  Missouri  Coniinomisc 
has  ever  been  regarded  as  the  ablest  iti  that 
memorable  debate,  Mr.  Binney  sedulously 
improved  the  unusual  opportunities  afforded 
him  for  study  and  observation.  On  the  31st 
of  March,  1800,  he  was  admitted  to  the  bar 
of  the  Common  Pleas,  and  at  the  .March 
term  of  1802  was  called  to  the  bar  of  the 
Supreme  Court  of  Pennsylvania,  at  that  time 
[)residcd  over  by  Chief-Justice  Shippen. 
who  had  acquired  wealth  in  the  colonial 
days  as  a  Judge  of  the  Vice- Admiralty,  ol 
marked  Tory  proclivities  during  the  war,  and 
the  father  of  the  renowned  belle,  Peggy 
Shippen,  whose  jtortrait  in  the  dress  of  the 
Meschianza  was  sketched  by  the  unfortunate 
Major  Andr^,  and  who  subsequently  became 
the  devoted  wife  of  the  traitor  Benedict 
Arnold* 

I-'or  some  time  Mr.  Binney  had  a  most 
meagre  clientage;  but  be  had  patience  and 
Industry,  and  for  several  years  discharged 
the  duty  of  reporting  the  decisions  of  the 
State  Supreme  Court.  Mr.  Binney's  reports 
arc  well  known  to  the  profession,  containing, 
as  they  do,  many  of  the  decisions  of  Chief 
Justice  Tilghman,  a  roaster  of  Equity  juris- 
prudence, and  the  earliest  opinions  of  the 
young  but  legally  gigantic  John  B.  Gibson. 
They  are  marked  by  ris^ifl  and  accurate 
analysis,  clearness  of  statement,  a  compre- 
hensive grasp  of  facts  and  principles,  and  a 
skilful  arrangement  of  matter.  Indeed,  tliqr 
stand  as  models  of  reporting. 

When  Mr.  Binney  had  been  seventeen 
years  at  the  bar,  he  had  argued  about  thirty 
cases  before  the  Supreme  Court  of  his  Stste, 
and  one  (Bank  v-  Deveaux,  $  Cranch,6i} 
before  Chief-Justice  Marshall,  a  case  cst.ib 
Ushing  a  principle  of  much  importance ;  that 
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a  corporation  aggregate,  composed  of  citi- 
zens of  one  State,  could  sue  a  citizen  of 
another  State  in  the  Federal  Courts.  By 
this  lime  his  high  moral  character,  — a  trait 
which  always  distinguished  him,  and  for 
which  in  Inter  life  he  was  much  revered, — 
his  clearness  and  force,  his  persuasive  advo- 
cacy, and  the  thoroughness  of  his  prepara- 
tion were  fully  recognized. 

It  is  curious  to  note  some  of  the  contro- 
versies of  that  early  day.  Comm.  Fberle 
(3  Serg.  &  Rawie,  9)  grew  out  ot  a  prose- 
cution lor  an  illegal  conspiracy  to  prevent 
by  means  of  armed  resistance  the  introduc- 
tion of  the  ICn^Iisli  lan^jjunge  into  the  service 
of  the  fjcrman  Lutheran  Church,  and  the 
principle  contended  for  by  Mr.  BInney, — 
that  the  government  of  religious  bodies 
should  not  be  determined  by  conspiracies  to 
resort  to  blnorlshcd  and  violence.  —  was  fully 
sustained.  In  Carson  t'.  Blazer  2  Hinney,:?72) 
the  linglish  legal  definition  of  a  navigable 
Stream,  as  one  in  whicli  the  tide  ebbs  and 
flows,  was  rejected  as  being  too  narrow  to 
apply  to  the  water  highways  of  this  country. 
Several  cases  relating  to  the  status  of  slaves 
arose;  while  lotteries  —  then  a  coninion  means 
of  promoting  charitable,  social,  literary,  and 
religious  enterprises  —  were  ()rotected.  In 
l'[)degraph  Commonwealth  (il  Serg.  & 
Rawle,  394),  upon  an  indictment  tor  blas- 
phemy, Christianity  was  declared  to  be  a 
part  of  the  common  law ;  while  in  James  v. 
Commonwealth  (i2  Seirg.  &  Rawle,  220)  an 
artempt  to  punish  a  common  scold  by  the 
use  of  the  ducking-stool  was  declared  to  be 
illegal,  and  contrary  to  the  mild  and  humane 
principles  of  American  law. 

It  was  in  the  discussion  of  such  questions, 
as  well  as  those  of  the  law-merchant,  and 
law  maritime,  prize  law  and  insurance,  grow- 
ing out  of  the  War  of  181 2,  and  also  those 
affecting  titles  to  real  estate,  both  legal  and 
equitable,  that  Horace  Binney  gradually  at- 
tained the  foremost  place  at  the  bar.  In 
Lancaster  v.  Dolan  (1  Rawie,  231)  the  court 
bmlce  away,  much  to  Mr.  Binney's  regret, 
from  tiie  bonds  of  English  precedents,  and 


held  that  in  a  settlement  for  the  use  of  a 
married  woman  i\xc/einc  covert  had  no  powers 
of  disposition  or  of  management  except  such 
as  were  expressly  given  to  her  by  the  settlor 
in  the  instrument  of  settlement  itself.  Noth- 
ing was  to  be  taken  as  granted  by  implica- 
tion And  in  the  famous  case  of  Ingersoll 
V.  Sergeant  (i  Wharton's  Rep.  336),  which 
settled  in  a  manner  never  since  doubted  the 
nature  of  the  Pennsylvania  ground  rent,  the 
admiration  of  the  profession  was  aroused  by 
the  profound  learning  displayed  by  Mr.  Bin- 
ney in  discussing  the  character  and  extent 
of  our  indebtedness  to  the  feudal  system 
.''or  our  titles  to  land. 

Befon-  he  was  fifty  years  nf  aq:e  he  had 
been  twice  offered  a  seat  upon  the  bench  of 
the  Supreme  Court  of  the  State,  but  bad 
i  firmly  declined.  There  can  be  but  Utde 
'.  doubt  that  he  would  have  made  a  great 
judge.  His  written  opinions  had  almost 
the  authority  of  judicial  decisions,  and  are 
marked  by  the  most  striking  features  of  the 
best  judicial  style.  Calm,  unswerving,  and* 
unprejudiced  judgment,  sapjacity,  ample  learn- 
ing', close  and  logical  reasoning,  nnd  language, 
luminous  and  exact,  predominate-  No  heat 
or  passion,  no  sympathy,  no  delurive  imagi- 
nation, no  inability  to  adhere  to  "  the  pinch 
of  the  case,"  are  discoverable.  Mis  'iMfr- 
ances  were  those  of  tiie  law,  and  hence  he 
was  consulted  as  a  veritable  oracle. 

But  once  did  he  turn  to  public  life,  if  we 
disregard  a  short  service  In  the  State  Legis- 
lature when  a  very  young  man.  In  1832  he 
was  elected  to  Congress,  and  defended  the 
Charter  of  the  Bank  of  the  United  States 
with  a  dignity  of  demeanor  and  a  strength 
of  argument  which  commanded  the  admira* 
tion  as  well  as  respect  of  the  foes  of  that 
doomed  institution.  "  He  was  very  severe 
upon  you.  but  he  spoke  like  a  gendeman 
and  a  jurist,"  was  the  report  of  his  speech 
which  Andrew  Jackson  received  from  a 
friend  whom  he  had  sent  into  the  gallery  of 
the  House  to  note  the  utterances  of  this  re- 
nowned leader  of  the  Philadelphia  Bar. 
Retiring  to  private  llfi^  after  a  single  tenn. 
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he  again  applied  himself  to  his  profession 
but  in  1S40,  at  the  age  of  sixty,  abanduncU 
the  active  labors  of  the  forum.  But  once 
did  he  suspend  his  determination  not  to 
appear  in  the  courts.  It  was  upon  a  most 
notable  occasion,  and  he  stepped  fortli  Irom 
the  seclusion  of  bis  office,  a  giant  fully 
armed,  to  win  the  crowning  triumph  of  his 
professional  career 

Stephen  Girard,  a  P'rciu  hinan  by  birth,  a 
Philriflclphia  merchant,  banker,  and  philan- 
thropist, had  left  an  enormous  fortune  to 
charity.  By  one  clause  in  his  will  secta- 
rian religious  teaching  was  forbidden;  and 
clergymen  of  every  dcnommation  were  m 
hibUed  the  college  buildings  and  the  grounds. 
Lay-rehgjous  instruction  was  expressly  en- 
joined, and  the  testator  had  expressed  his 
anxiety  that  the  boys  whom  he  sought  to 
befriend  should  be  free  to  form  their  own 
religious  opinions. 

An  attack  was  made  upon  the  gift  by  alien 
plaintiffs,  who  sued  in  the  United  States 
Courts.  Walter  Jones,  in  that  day  a  most 
able  and  active  practitioner  of  the  District 
of  Columbia,  led  the  assault,  while  jui)n 
Sergeant  represented  the  city  of  Philadel 
phia,  the  trustee  under  the  will.  The  judges 
were  in  doubt.  English  precedents  appeared 
adverse  to  the  charity  as  being  impious  and 
pagan,  while  certain  expressions  of  Chief- 
Justice  Marshall  exercised  a  persuasive  influ- 
ence over  the  mind  of  Mr.  Justice  Story. 
The  most  unique  and  princely  charity  in 
America  was  in  peril.  A  re-argument  was 
ordered.  The  heirs  retained  Daniel  Webster, 
the  undisputed  monarch  of  the  bar  of  the 
Supreme  Court  of  the  United  States.  The 
city  of  Philadelphia  turned  to  Mr  Binney. 
He  yielded  to  the  call  of  duty,  and  after  a 
year's  most  thorough  preparation  entered 
the  court-room  with  a  com(Aele  and  absolute 
mastery  of  every  Chancery  precedent,  ancient 
or  modern,  and  bore  down  upon  his  illustri- 
ous opponent  with  a  weight  of  learning  and 
a  strength  of  argument  which  proved  crush- 
ing and  overwhelming. 

.Mr.  Webster  declared  that  it  would  be 


the  crowning  mercy  of  his  professional  ca- 
reer if  he  could  defeat  this  alleged  charity. 
Mr.  Binney,  with  infinite  tact,  disarmed  pre- 
judice against  the  testator  by  reciting  the 

number  and  character  of  his  benefactions,  his 
gifts  t(i  llie  dumb  and  blind,  the  Orphan 
School,  his  employees,  his  relatives,  and  even 
his  old  negro  slave.  Gradually  he  worked 
his  way  up  to  a  definition  of  charity  which 
formed  the  keynote  of  his  argument,  —  that 
whatever  was  given  from  a  love  of  (ind  or  a 
love  of  one's  neighbor,  in  the  broadest  and 
most  catholic  sense,  was  a  charity.  He  made 
a  majestic  appeal  for  religious  toleration, and 
vindicated  the  right  of  Mr  Girard  to  guard 
Ins  trust  from  narrow  and  sectarian  intcr- 
j  pretation.  Mr.  Webster's  reply  was  itiadc- 
I  quate.  It  was  eloquent  and  declamatoiy, 
but  the  criticism  of  the  authorities  was 
cursory  and  superficial.  His  study  had  been 
hasty  and  partial.  Mr.  Pinney  had  won  solely 
through  that  which  was  his  must  conspicu- 
ous trait,  —  absolute  mastery  of  all  the  law 
relating  to  the  case,  —  thoroughness  of  pre- 
paration. Mr.  Justice  Story  delivered  the 
opinion,  and  showed  in  every  line  how  com- 
pletely he  had  been  subjugated  (Vidal  et  al. 
V.  Girard's  Executors,  2  Howard  (U.  S.  Rep.) 
127). 

The  admiration  excited  by  this  arpfumcnt 
led  President  Tyler  to  offer  to  Mr.  Binney 
the  seat  upon  the  bench  of  the  Supreme 
Court  of  the  United  States  made  vacant  by 
the  death  of  Mr.  Justice  Baldwin.  It  was 
declined  on  account  of  infirm  health  and 
years. 

Such  in  mere  outline  was  the  profinsicma] 
career  of  Mr.  Biitney.   No  sketch  of  his 

life,  however,  would  be  complete  without 
reference  to  his  labors  as  eulogist,  bio^a* 
pher,  historical  critic,  and  legal  dispuunt 
In  these  departments  of  literature  be  »  en- 
titled to  the  highest  rank.  In  leamiog,  in 
skill  in  portraiture,  in  purity  of  style,  and 
eloquence  of  expression,  they  equal  any  of 
the  discourses  pronounced  by  Kent  or  Story. 
He  handsomely  paid  the  lawyer's  debt  to  bis 
profession.   In  i82y  he  delivered  an  eiili^ 
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gium  upon  the  character  of  Chief-Justice 
Tilghman.  and  traced  the  growth  of  Ameri- 
can jurisprudence  through  a  course  o!  fifty 
years.    His  noct  jfudicial  portrait  —  and  it  is 

a  masterpiece  —  was  that  of  Chief -Justice 
Marshall,  painted  with   exquisite  art  in 

In  1849  Mr.  Binney,  in  the  presence  of  a 

meeting  of  the  bar  presided  over  by  Mr. 
Justice  Grier,  of  the  Supreme  Court  of  the 
United  States,  and  Hon.  George  M.  Dallas, 
but  lately  Vice*President,  acting  as  Secretary, 
pronounced  an  impressive  estimate  of  the 
services  of  that  eminent  lawyer  Charles 
Chauncey.  In  1852  he  spoke  in  the  same 
manner  of  his  great  rival  but  warm  friend, 
John  Sergeant.  In  185S  he  prepared  and 
published  an  daborate  review  of  the  judicial 
chancterof  Bushrod  \V'ashina;ton. 

During;  the  next  year,  when  he  had  attained 
tiic  advanced  age  of  seventy-nine  years,  he 
(Kibhshed  a  classic  in  legal  biography,  "  The 
Leaders  of  the  Old  Bar  of  Philadelphia."  a 
work  \vlii,:h  attracted  the  attention  of  Sir 
John  Coleridge,  who  reviewed  it  in  terms  of 
admiration  VViihm  a  few  months  after- 
wards he  wrote  and  published  **  An  Inquiry 
into  the  Formation  of  Washington's  Farewell 
Address,"'  a  remnrkable  specimen  of  anal)~ti- 
cal  sicill  and  historical  information.  I'he  con- 
clusion reached  by  him  —  and  it  is  fortified 
by  the  most  abundant  proofs  —  is  that 
while  Washington  supplied  the  fundamental 
thoughts,  the  political  sentiments,  the  body 
and  substance  of  the  address,  yet  the  honor 
of  authorship,  in  the  prevalent  literary  sense, 
Ijelonged  to  Alexander  Hamilton. 

As  if  in  scorn  of  age,  Mr.  Binney  threw 
himself  with  aggressive  ardor  into  the  con- 
troversy which  raged  in  1861  over  the  power 
<tf  the  President  to  suspend  the  Habeas 
Corpus  Act,  and  published  a  critical  and 
trenchant  review  of  the  opinion  of  Chief- 
Justice  Taney  in  the  Merryman  case.  He 
arrayed  himself  with  Joel  Parker,  of  Massa- 
chusetts, upon  the  side  of  the  President,  and 
waved  his  glittering  blade  over  the  heads  of 


a  host  of  distinguished  adversaries,  among 
whom  was  such  a  man  as  Benjamin  Robbins 
Curtis,  with  a  vigor  born  of  the  sincerity 
and  depth  of  his  convictions.  Whatever 
view  jurists  may  take  of  this  controversy,  — 
and  there  now  appears  to  be  but  one  from  a 
Constitutional  standpoint,  ^no  one  can  with- 
hold his  admiration  from  this  legal  patriarch, 
contending  almost  single-handed  in  defence 
of  the  President,  and  casting  his  ancient  but 
unrusted  sword  into  the  scale  of  a  tottering, 
government. 

Such,  then,  was  Mr.  Binney,  —  as  a  law- 
yer, accomplished  and  profound,  never  dis- 
appointing and  often  surpassing  expectation  ; 
as  an  advocate,  doquent,  earnest,  and  self- 
possessed,  of  fine  figure,  rich  and  melodi- 
ous voice,  graceful  and  animated  in  gesture, 
wmnmg  the  confidence  of  courts  by  entire 
freedom  from  tncks  and  the  low  'arts  of 
cunning,  disdaining  strategy  and  artifice, 
and  truckling  to  no  prejudices:  a  man  of 
intuitive  judgment,  a  wise  and  safe  coun- 
sellor, an  iiicorrui)tible  trustee,  a  model  citi- 
zen, and  an  earnest  Christian.  Shadows 
there  were  upon  this  character,  which  without 
them  would  be  more  than  human ;  but  they 
are  trfflini;.  and  serve  but  to  t;ive  tone  to  the 
[jiicture  He  was  cold,  reserved,  and  unsym- 
palheltc.  He  had  iiu  impulsive  warmth  or 
impetuous  generosity  of  temperament.  He 
viewed  everything  dispassionately  and  calmly, 
and  .sought  nothing  but  tlie  legal  truth,  by 
methods  which  seemed  impersonal.  Thus  he 
became  the  more  admirable  as  a  lawyer,  while 
less  lovable  and  popular  as  a  citizen.  Here  fair 
criticism  must  end.  .His  exalted  rank  in  the 
profession  was  won  by  merit  and  hard  work  ; 
and  the  veneration  in  which  he  was  held  by 
all  who  knew  him,  and  the  reputation  which 
his  name  enjoys,  constitute  a  monument  to 
his  integrity  and  virtues,  which  will  not  per- 
ish but  endure. 

He  died  on  the  I2th  of  August,  1875,  aged 
ninety-five  years  seven  months  and  eight 
days.   FertuHOtt  seneXt  tiia  r$$ra  matuiuut. 
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LEGAL  RBMINISCENCBS. 

By  L.  £.  CHirrwDnr. 


IFREQUICNTLY  notice  decisions  by 
our  judges  in  criminal  c;iscs  which 
involve  mattcri  whicti  have  transpired  in 
the  presence  af  the  Grand  Jury.  Qalte 

recently,  in  the  State  of  New  York,  on 
the  motion  of  a  public  officer  who  was 
not  indicted,  but  whose  name  was  men- 
tioned in  a  presentment,  stenographic  re> 
l>orts  of  all  the  evidence  before  the  Grand 
Jury  were  ordered  by  the  court  lo  be  fur- 
nished to  him,  though  I  believe  he  was  not 
permitted  lo  have  the  advice  of  the  prose- 
cuting attorney  to  the  body  upon  matters 
of  law. 

I  do  not  question  these  decisions.  I 
su|)pos<-- tla-y  are  in  conformity  with  modern 
codes  and  practice;  but  they  unply  siicli  dif- 
ferent ideas  of  the  office  of  the  Grand  jury 
from  those  that  once  prevailed,  that  it  may 
interest  yf>tni:::;er  members  of  the  bar  to 
know  what  the  views  of  their  fathers  were 
upon  this  interesting  subject. 

The  fathers  looked  upon  the  Grand  Jury 
as  the  safeguard  of  the  citizen  against  mali- 
cious prosccntions,  and  tlie  almost  certain 
means  of  putting  the  real  criminal  upon 
his  trial.  Hence  they  were  careful  to  place 
their  best  men  upon  the  panel*  At  the 
town  or  March  meeting  it  was  the  practice 
in  one  State  at  least,  for  the  selectmen 
and  the  justices  who  constituted  the  board 
of  civil  authority  to  select  three  or  four 
lamesbf  good  citizens,  which  were  put  into 
a  box,  and  from  them  the  sheriff  drew  one 
name,  or,  in  large  towns  two  names  of  those, 
who  served  from  that  town  on  the  panel. 
This  proceeding  in  all  the  towns  brought 
together  on  the  first  day  of  the  term  of 
court  twenty  or  more  of  the  best  men  of 
the  vicinage,  cip;htccn  of  whom  made  up 
the  Grand  Jury,  and  the  concurrence  of 


111. 

twelve  was  necessary  to  the  finding  of  a 
bill  of  indictment. 

The  presiding  judge  appointed  the  fore- 
man, and  the  members  were  sworn.  The 

most  conspictious  part  of  the  oath  was  that 

in  nhich  each  man  swore  to  preserve  in- 
violably the  secrecy  of  all  the  proceedings 
before  them.    The  charge  was  then  de- 
livered by  the  presiding  justice,  who  seldom 
failed  to  point  out  and  impress  upon  them 
the  reason  and  the  necessity  of  this  secrecy. 
Witnesses  would  be  more  willing  to  disclose 
important  facts  if  they  knew  that  no  one 
could  criticise  their  conduct  or  know  that 
they  had  given  testimony.    If  a  sufficient 
number  concurred,  the  foreman  would  write 
the  words  "  A  true  bill,"  and  sign  his  name 
as  foreman.   If  twelve  did  not  concur,  he 
would  write  '*  This  bill  not  found,**  and  sign 
his  name  as  foreman.    Tliere  were  certain 
cases  in    which  the   statute   required  the 
names  of   the   witnesses  to  be  indorsed 
Upon  the  bill.  These  names  and  the  words 
to  be  indorsed  were  the  only  information 
ever  to  be   disclosed  of  the  proceedings 
before  the  body.    It  could  make  present- 
ment uf  the  condition  of  the  public  buildings 
and  in  a  few  other  cases,  but  these  must 
be  limited  to  facts  found,  and  should  not 
tlisciose  .aiivthinf;  further. 

By  the  charge  the  jury  were  usually  told 
that  the  prosecuting  attorney  was  permitted 
to  be  present,  but  he  acted  as  the  ser- 
vant of  the  body  in  the  preparation  of 
bills  of  indictment  and  procurin!:^  the  at 
tendance  of  the  witnesses,  who  were  to  be 
sworn  and  examined  by  the  foreman.  If 
the  attorney  conducted  the  examination 
of  a  witness  in  whole  or  in  part,  it  was 
by  favor  of  the  panel  and  not  as  a  mat- 
ter ot  right,    rhc  court  might  at  any  time 
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be  called  upon  for  instruction  in  matters  i 
of  law. 

Under  this  practice  the  independent 
action  of  the  body  and  the  absolute  secrecy 

of  its  proceedings  were  secured.  So  invio- 
lable was  this  secrecy  and  so  important  was 
Its  preservation  regarded,  that  any  disclosure  I 
of  its  proceedings  was  esteemed  a  crime  of 
as  high  a  grade  as  any  form  of  perjury. 
Sn( :1i  a  hn  lv  was  iii  fact  as  well  as  in  name 
the  Grand  Inquest  of  the  County,  which 
presented  no  man  for  lucre  or  malice,  and 
left  no  real  criminal  unpresented  for  any 
cause. 

As  no  such  case  ever  occurred,  if  I 
should  snga^est  how  tlic  court  would  have  | 
treated  a  motion  to  give  some  one  leave 
to  inspect  the  minutes  of  evidence  before 
a  Grand  Jury,  it  would  be  the  merest  specu- 
lation. Verv  certain  I  am  that  the  attorney 
who  ventured  Ut  make  stich  a  motion  would  . 
have  brought  his  service  as  an  officer  of  the 
court  to  a  sudden  and  violent  termination. 

There  must  be,  I  suppose,  some  good 
reason  for  this  change  of  practice  and  the 
estimate  of  the  office  of  the  Grand  Jury 
which  it  implies.  I  do  not  know  what  that 
reason  is,  and  I  fear  I  am  too  old  to  learn. 
I  beheve,  and  probably  always  shall  believe,  i 
that  the  Grand  Jury  system  as  T  was  taught  i 
and  the  judges  of  old  time  used  to  administer 
it,  was  and  is  the  terror  of  criminals,  the 
safeguard  of  the  citizen,  and  one  of  the  most 
invaluable  elements  of  our  jurisprudence. 

How  many  of  our  young  lawyers  have  ever 
read  the  formidable  Bill  in  Equity  with 
which  an  unfortunate  mortgagor  was  at- 
tacked by  a  creditor  who  wished  to  foreclose 
bis  mortgage?    I  doubt  whether  I  could 
now  draw  such  a  Hill  of  Complaint  from 
memory,  in  the  common  case  of  the  fore- 
closure of  a  mortgage  given  to  secure  the 
payment  of  a  promissory  note.    As  well  ' 
as  I  can  remember,  after  setting  out  the' 
execution   and  delivery  of  the   note  and 
mortgage,  alleging  its  maturity  and  non- 
payment,—fttl  the  facto  which  would  seem  to  i 
be  necessary,  ~  instead  of  simply  conduct-  I 


ing  with  a  prayer  for  the  foreclosure  of 
the  mortgage  or  a  sale  of  the  property,  the 
document  wandered  into  regions  of  the 
imagination  somewhat  after  this  wise:  — 

But  now  so  it  is,  may  it  please  this  honorable 

court,  that  the  said  defendant  [the  mortjj.i^or], 
(.ontriving  anil  intcndiii.,'  lo  fh-reive  and  defraud 
your  orator  [the  couipiamantj,  and  to  tau!>c  him 
to  lose  the  whole  sum  of  money  in  the  said 
promissory  note  mentioned,  combining  and  con- 
feiieraling  himself  with  divers  evil-disposed 
persons,  whose  names  are  at  present  unknown 
to  yoiir  orator,  and  whose  names  when  discovered 
your  orator  jjravs  may  he  inserted  in  this  Rill 
of  Complaint,  wiiii  apt  and  proper  words  to  charge 
them,  doll)  pretend  and  give  out  in  speeches 
sometimes  that  he  never  signed  the  said  promissory 
note,  and  thni  if  Ids  name  appears  tliereon,  it  is 
a  forgery,  and  at  otijer  times  that  the  note  was  given 
for  an  usurious  consideration,  and  is  void,  or  that 
he  has  fully  paid  the  same,  and  it  ought  to  be' 
delivered  up  to  !ic  raneelled,  —  whereas  your  orator 
cliargcs,  and  so  the  said  defendant  and  his  con- 
federates well  know  the  facts  to  be,  that  he  the 
defendant  did  sign  and  deliver  the  sai<l  note, 
that  the  same  is  not  usurinii<;,  and  that  the  same 
has  not  been  paid  nor  any  part  thereof,  and  that 
all  and  every  the  facts  and  allegations  set  forth  in 
the  said  Hill  of  Complaint  are  true  according  to  the 
best  knowledge,  inibrmation,  and  belief  of  your 
orator. 

"  And  iKnr  forasmuch  as  your  orator  is  remedi* 

less  in  the  premises  by  the  strict  rules  of  l.aw, 
and  <  ttno?  have  any  disrovery  or  reHef  touching 
the  nutters  aforesaid  but  in  a  court  of  ecjuily, 
where  sul^ects  of  this  description  are  property 
cognizable. 

"'IV)  tijp  end.  therefore,  that  efpiity  may  be 
done,  your  orator  prays  that  your  honor's  writ 
of  subpoena  may  be  issued  under  the  seal  of  this 
court,  directed  to  I'u-  --.lid  ilefotid  int  and  his  rnn- 
federates,  commanding  them  and  each  of  tliem 
under  a  sufficient  penalty  therein  to  be  named 
to  lie  and  ap|)ear  l.riorr  tlii>  horKirable  court  on 
the  next  rule  day  of  said  court,  then  anil  there 
upon  their  and  each  of  their  corporal  oaths  to 
make  answer  to  this  Bill  of  Complaint  and  all  the 
allegations  thereof  as  fully  and  particularly  as  if 
each  of  said  allegations  were  herein  again  repeated, 
and  he  and  each  of  them  thereto  specifically 
interrogated,  and  that  he  and  each  of  them  may 
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particularly  answer  whether  said  defendant  did 
not  sign  the  said  promissory  note,  and  whetlier 
any  part  of  it  has  been  |Mid,  and  whether  the 
s,imc  is  not  dtic  nnd  unpaid,  —  all  as  set  forth  in 
this  Bill  of  Complaint ;  and  that  youi  orator  may 
have  such  other  and  further  and  additionat  relief 
in  the  premises  as  to  equity  and  good  conscience 
appertain." 

I  have  abbreviated  the  formal  parts  of 

such  a  bill,  but  the  foregoing  is  all  that  I  can 
now  remember  of  them.  Such  a  formidnble 
document  was  quite  sufficient  to  carry  terror 
to  the  heart  of  an  unfortunate  debtor  whom 
It  assailed  for  the  first  time. 

It  is  a  Inng  time  <;ince  several  young 
lawyers  were  commencing  practice  in  a  New 
England  town  in  which  there  was  a  college. 
The  professor  of  mathematics  therein  was 
a  man  without  imagination,  who  never  made 
or  appreciated  ;i  joke,  and  who  supposed 
that  ever\'  one  else  used  words  with  his  own 
mathematical  precision.  He  was  indebted 
upon  a  promissory  note  secured  by  mort- 
gage which  he  could  not  pay  at  maturity, 
and  which  fell  into  the  hands  of  a  ynung 
lawyer  to  be  foreclosed,  who  has  since  be- 
come eminent  in  liis  profession,  in  diplomacy, 
and  by  the  closing  argument  before  the  In- 
ternational Behring  Sea  Tribunal  in  Paris. 
He  prepared  the  btl!  to  foreclose  the  mort- 
_<;ai;e,  omitting  no  word  of  its  formalities,  and 
giving  especial  attention  to  the  pretences 
charged  upon  the  defendant  in  the  con- 
spiracy and  interrogatory  sections.  The 
bill  was  served  by  giving  a  copy  to  the 
professor. 

"  I  thinlc,"  said  my  friend  P.. "  that  the 
most  thoroughly  angry  man  from  sole  to 
crown  that  I  have  ever  seen  was  the 
professor  when  he  entered  my  office  the 
ne.xt  morning.  He  gave  the  paper  a 
violent  twist,  threw  it  on  the  floor,  and 
set  his  heel  upon  it.  'Are  you  a  gentle- 
man ? '  he  began  ;  and  giving  me  no  oppor- 
tunity to  reply,  be  continued  :  '  I  have  lived 
in  this  town  fifty  years ;  i  supposed  1  had 
some  reputation  as  a  respectable  man. 
What  have  I  done  to  deserve  such  treat- 


ment ?  I  tell  you.  sir,  this  paper  is  full  of 
lies,  —  awful,  horrible  lies!  Yet  your  client 
makes  o>ih  to  this  paper.  He  does  not 
stop  at  a  little  thing  ^ike  perjury.  I  wonder 

the  earth  did  not  open  and  swallow  him  up 
when  ht;  called  .\lmi<;hty  God  to  hear  his 
wicked  false  oath.    He  ought  to  be  punished 
as  a  tibdier  and  as  a  perjurer  He  aajrs  I  am  a 
conspirator  with  tvil'^iisposed  persons,  and 
admits  that  he  don't  know  the  name  of 
one  of  those  evil  persons.    He  swears  that 
1  deny  the  note,  and  then  that  I  claim  that  I 
have  paid  it  In  the  very  last  conversation  f 
had  with  him,  I  told  him  how  mortified 
I  was  because  I  could  not  pay  the  note, 
and  that  I  would  pay  it  jtist  as  soon  as  I 
could  gel  the  money,    is  the  man  crazy  ? 
What  could  have  induced  him  to  invent 
and  make  oath  to  such  falsehoods?  And, 
Mr.  P ,  I  did  expert  better  things  of  you 
Hefore  you  wrote  sm  h  libels  upon  a  fellow- 
luwiisman  why  did  you  not  ask  him  whether 
they  were  true? ' 

"  *  If  you  can  restrain  your  wrath  long 
enough  to  hear  a  wnrrl  of  explanation. 
Professor,  you  will  see  that  there  is  no 
occasion  for  your  anger.  Those  statements 
mean  nothing, —  they  are  merely  the  formal 
parts  of  the  bill  —  ' 

"  '  Mean  nothing,  sir  ?  Does  it  mean  noth- 
ing to  call  a  man  a  conspirator,  an  evil- 
disposcd  person, —  to  write  a  lot  of  infamous 
lies  about  him  ? ' 

*"  Rut  can't  you  understand,  Professor,  that 
these  stntcment<;  are  parts  of  a  very  old 
form,  and  arc  wiioiiy  immaterial?' 

"  '  If  they  arc  immaterial,  why  in  the  name 
of  common  sense  don't  you  omit  them? 
What  reason  was  there  for  putting  them 
into  the  bill,  as  you  call  it  ? ' 

"  The  professor  was  too  many  for  me," 
said  P.  when  he  told  the  story  afterwards 

I  had  to  confess  and  avoid, — to  admit  that 
there  was  no  excuse  for  all  that  ma<;';  of 
nonsense.  I  satisfied  the  professor  that  1 
had  not  intended  to  insult  him,  and  that 
as  the  fact  was  I  had  a  high  esteem  (or  his 
many  excellent  qualities," 
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THE  TRIAL  AND  CONDEMNATION  OF  JESUS  AS  A  LEGAL  QUESTION. 

II 

By  Hon.  Edwako  W.  Hatch. 


I^LASPUFMY  was  an  offence  so  odious 
)  to  tlic  Jews  that  they  conducted  the 
trial  in  ail  its  aspects  in  such  a  manner  that 
.the  words  used  by  the  offender  constituting 
the  crime,  were  not  spoken  by  the  witnesses ; 
but  fictitious  words  and  personages  were  in- 
troduced. As  they  could  not  execute  under 
the  fictitious  name,  they  finally  excluded  the 
public,  and  calling  the  principal  witness  said 
to  him,  **TeUusclearly  what  thou  hast  beard ; " 
and  then  the  witness,  namint^  the  person, 
stated  the  uoids  constituting  the  offence. 
Then  the  juciges  stood  upon  their  feet  and 
rent  their  garments,  which  were  never  sewn 
again.  The  second  and  third  witnesses  were 
not  allowed  to  speak  the  words,  but  said, 
"  Even  I  [heard]  as  he."  The  Mishna  also 
provided  that  judgments  in  souls  should  not 
be  held  for  the  purpose  of  condemning,  but 
for  clearing,  and  this  is  evident  from  its  pro- 
visions. The  Hebrew  lawyers  expressed 
the  opinion  that  "  a  tribunal  which  con- 
demns to  death  once  in  seven  years  may  be 
called  'sanguinary.*"  And  Dr.  Elizer  said, 
"It  deserves  this  appellation  when  ic  pro- 
nounces a  like  sentence  once  in  seventy 
years."  Rabbis  1  ryphon  and  Akiba,  Jewish 
leaders,  declared  that  they  would  not  pass 
sentence  of  death.  The  boasted  nineteenth 
century  will  search  its  jtulici.il  i^Jtaetrce  in 
vain  to  find  such  safej^uards  throwii  around 
an  offender  as  were  contained  in  thi.s  Jewish 
code.  Certainty  in  evidence,  presumption  of 
innocence,  humanity  in  procedure,  hedged  it 
about  until  a  false  cniivictinn  wns  almost 
impossible.  KnglarKi  may  well  blush  with 
Us  blood-stained  code  of  the  eigliteentli 
and  early  part  of  the  nineteenth  centuries 
in  comparison  with  such  humane  rules  and 
course  of  procedure  followed  out  by  centuries 
of  practice.  It  seems  incredible  that  they 
57 


should  have  been  utterly  violated  in  letter 
and  spirit  upon  the  occasion  to  which  we 
now  call  attention.  Bear  well  in  mind  thei»e 
rules  while  we  follow  the  course  of  the  pre- 
sent trial. 

From  the  time  that  Je^us  commenced 
to  teach,  after  his  temptation,  it  was  early 
discovered  by  both  Pharisees  and  Sadducees 
that  his  was  not  a  religion  of  forms,  whose 
ostentatious  observance  fulfilled  the  highest 
law  ;  and  in  consequence  they  became  ar- 
rayed against  him,  and  the  whole  record 
shows  that  they  sought  his  life  for  the  reason 
that  his  teaching  tended  to  the  destruction 
of  their  ceremonial  religion  and  the  power  of 
the  priesthood.  Thus  it  was  that  they  re- 
fused to  recognize  Divine  Power  in  his 
works,  seeking  to  inculpate  him  by  questions 
in  a  violation  of  law  that  they  might  find 
excuse  to  destroy  him.  John  says.  Chap, 
v.,  that  they  tried  to  slay  him  for  dircctincr 
the  man  healed  at  the  pool  of  Bethesda  to 
take  up  his  bed  and  walk,  it  being  on  the 
Sabbath.  He  healed  the  withered  hand,  and 
they  held  counsel  witli  the  Ilcrodians  how 
they  nut;ht  destroy  him.  When  he  ate  with- 
out washing  and  denounced  the  Pharisees 
for  their  hypocrisy,  they  tried  to  provoke 
him  that  he  might  say  that  of  which  they 

coulfl  accuse  him.  They  also  asked  for  a 
sign,  not  to  he  satisfied  that  Jesus  was  the 
Christ,  but  because  by  their  law  one  who 
showed  a  sign  was  to  be  tried  as  a  false 
prophet  and  punished  by  death.  At  the 
j  feast  of  the  Tabernacle,  as  Jesus  tau;,dit  in 
the  Temple,  they  sent  officers  for  him  ;  but  at 
tiial  time  there  was  a  <iivision  of  the  people 
concerning  him,  and  no  man  dare  lay  hands 
upon  him.  The  officers  make  reply  to  the 
Cfiief  Priests  and  Pharisees  :  "  Nevei  man 
spake  like  this  man."    And  when  the  Phari- 
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sees  and  Priests  condemned  him,  Nicodemus 
called  tlieir  attention  to  the  law  :  "  Doth 
our  liuv  jii(Jj;c  any  man  before  it  hear  him, 
and  know  what  he  doeth  ?  "  They  brought 
the  woman  taken  in  adultery,  also  the  law  of 
Moaes,  which  commanded  that  she  should  be 
stoned,  and  askeel,  "What  sayest  thou?" 
Came  the  answer.  "  He  that  is  without  sin 
among  you.  iet  Uiin  first  cast  a  stone  at  her," 
He  raised  Lazarus  from  the  dead  in  violation 
of  no  law,  but  in  conjunction  with  the  Father 
rising  superior  to  all  law  And  Caiaphas,  with 
the  Council  of  the  Chief  Priests,  prophesied 
that  Jesus  should  die  for  that  nation ;  and 
from  that  day  forth  they  took  counsel  to- 
gether to  put  him  to  death.  What  for?  Not 
for  blasphemy,  for  which  he  was  trioil  and  sen- 
tenced, but  in  the  language  of  the  Sanhedrim, 
"  For  this  man  doeth  many  miracles.  If  we 
let  him  thus  alone,  all  men  will  believe  on 
biro;  and  the  Romans  will  come  and  take 
away  both  our  |)lare  and  nation  "  Thus  for 
the  law  of  the  New  Commandment,  "  Love  ye 
one  another/'  was  he  to  die.  It  is  not  neces- 
sary to  note  the  other  occasions  when  they 
counselled  together  how  they  might  take 
him.  The  mstances  noted  are  sufficient  to 
show,  and  none  others  contradict  them,  that 
his  life  was  not  sought  as  the  lawful  forfeit 
for  crime,  but  through  a  conspiracy,  itself 
unlawful,  to  prevent  the  loss  of  place  and 
(lower.  Not  only  did  they  conspire  among 
themselves,  but  through  Judas,  who  was  cor- 
rupted by  money  to  betray  him.  Jesus  had 
taught  openly  in  the  synagogues  and  Tem« 
pie  ;  but  they  did  not  dare,  for  fear  of  the 
populace,  to  arrest  him,  but  counselled  to  trse 
subtlety  that  they  might  take  and  kill  him. 
And  finally  upon  the  night  before  the  Feast 
of  the  Passover.  Judas  having  received  a  band 
of  men  and  offii  ers  from  the  Chief  Priests, 
led  them  to  the  Garden  of  Gcthsemane.  and 
there  indicated  Jesus  to  the  officers  by  a  kiss; 
the  band  took  Jesus  and  bound  him.  Thus 
we  see  that  the  arrest  of  Jesus  was  in  further- 
ance of  a  conspiracy  of  the  IIl.L;h  Priest  and 
hanhedrim,  cnnstimmated  by  the  corruption 
of  Judas  by  the  use  of  money. 


There  is  a  slight  difference  in  the  account 

of  the  Evangelists  as  to  where  Jesus  was 
immediateh  taken  after  his  arrest,  Mat- 
thew, Mark,  and  Luke  state  that  he  was 
taken  to  Caiaphas.  or  to  the  bouse  of  the 
High  Priest,  where  the  Sanhedrim  was  as- 

semhled  ;    and    Jolm    states    that   he  was 
taken  to  the  house  of  Annas  in  the  first 
instance,  and  was  by  hmi  sent  bound  unto 
Caiaphas.   It  is  alleged  by  some  that  the 
only  reason  for  takuig  him  to  Annas  is  that 
he  was  father  in  law  of  the  High  Priest,  and 
by  others,  thai  Annas  having  been  High 
Priest  possessed  more  influence  than  Caia- 
phas.   However  this  may  be,  it  is  only 
material  as  bearing  upon  the  number  of 
irregularities  committed  in  the  transaction. 
It  IS  clear  that  Annas  had  no  more  juris- 
diction over  the  person  of  Jesus  than  any 
other  unofficial  person  in  Jerusalem,  and  ft 
is  equally  clear  that  the  house  «>f  the  Hii;h 
Priest  was  not  the  place  nf  mcetinj:^  of  the 
Sanliedrim.  so  that  in  either  aspect  this  pro- 
ceeding was  exceptional  and  fatally  irregular; 
for  by  Jewish  law  no  verdict  of  guilty  could 
issue  firom  such  place.    It  is,  however,  in 
harmony  with  the  theory  of  conspiracy  to 
commit  a  crime  under  the  form  of  law.  It 
further  appears  by  Matthew  and  Mark  that 
immediately  the  Chief  Priests,  elders,  and  all 
the  Council  sought  false  witnesses  to  put 
him  to  death,  hut  found  none;  and  at  hst 
came  two  witnesses,  and  said,    "This  feilow 
said,  *  I  am  able  to  destroy  the  Temple  of  God, 
and  to  build  It  in  three  days. ' "   Mark  says, 
"  But  neither  so  did  their  witnesses  agree  to- 
gether."   And  It  is  evident  that  the  testi- 
mony of  these  witnesses  was  disregarded,  as 
the  High  Priest  said,  *  Answcrest  thou  noth« 
ing?  What  is  it  which  these  witness  against 
thee?'    Hut  Jesus  held  his  peace"    It  is 
noticeable  that  ihr  testimony  disclosed  no 
crime.   It  was  no  offence  to  say  he  could  de- 
stroy the  Temple  of  God  and  in  three  days 
rebuild  it,  and  that  Caiaphas  so  understood 
it  is  matle  plain  when  he  asked,  "What  is 
it  which  these  witness  against  thee?"  — 
allowing  the  inference  to  be  drawn  that  by 
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any  answer  which  Jesus  might  make  some- 
thing would  appear  upon  which  he  could  lay 
hold,  as  he  could  not  upon  anything  the 
witnesses  had  said.  In  this  Jesus  disap- 
pointed him,  and  he  was  driven  to  take  an> 
other  course.  "And  he  said  unto  him,  '  I 
adjure  thee  by  the  Living  (iod,  that  thou  tell 
us  whether  thou  be  the  Christ,  the  Son  of 
( lod.'  Jesus  saith  unto  him,  '  Thou  hast  said 
it ;  nevertheless  I  say  unto  you,  Hereafter  ye 
shall  see  the  Son  Man  sitting  on  the  right 
hand  of  power,  and  coming  in  the  clouds  of 
Heaven.'  Then  the  Hi.^h  Priest  rent  his 
clothes  saying,  '  He  Imth  spoken  blasphemy  ; 
what  further  need  have  we  of  witnesses? 
Behold  now  ye  have  heard  his  blasphemy, 
what  think  ye  ?'  'I'hey  nn<;\verer!  and  snid, 
•  He  is  guilty  of  death."  .  .  .  When  the  morn-  , 
ing  was  come,  all  the  Chief  Priests  and  elders 
of  the  people  took  counsel  against  Jesus,  to 
put  him  to  death." 

Luke's  nrcount  is  somewhat  different. 
He  makes  no  mention  of  their  calling  wit- 
nesses, and  also  stat^  that,  "  As  soon  as 
it  was  day,  the  elders  of  the  people,  and 
the  Chief  Priests,  and   the  Scribes  came 

together,  and   led  liim  in  to  their  coun-  : 

I 

cii,  saying,  *  Art  thoj.i  the  Christ }  Tell  us.' 
And  he  said  unto  them.  *If  I  tell  you.  ye 
will  not  betieve.   And  if  I  also  ask  you,  ye 

will  not  an.swer  me,  nor  let  me  go.  Here- 
after shall  the  Son  of  Man  sit  on  the  right  | 
hand  of  the  power  of  God.'  1  hen  said  they 
all.  '  Art  thou  then  the  Son  of  God  ?'  And 
he  said  unto  them.  '  Ye  say  that  I  am/  And 
they  said,  *  What  need  we  any  further  wit- 
nesses I'or  we  ourselves  have  heard  of  his  : 
own  mouth.' " 

John  omits  all  account  of  what  was  done 
before  Caiaphas  and  Annas,  except  that 
Jesus  had  been  sent  bound  by  Annas  to 
Caiaphas.  and  "The  High  Priest  then  asked 
Jesus  ol  his  disciples,  and  of  his  doctrine. 
Jesus  answered  him,  *  I  spake  openly  to  the 
world.  I  ever  taught  in  the  Synagogue 
and  in  the  Temple,  whither  tlic  Jews  al'.vays 
resort ;  and  in  secret  have  I  said  nothing. 
Why  askest  thou  me  ?    Ask  thcra  which 


heard  me  what  I  have  said  unto  them. 

Behold,  they  know  wliat  I  said.'  And  when 
he  had  thus  s[)oken  one  of  the  officers 
which  stood  by,  struck  Jesus  with  the  palm 
of  bis  hand,  saying,  'Answerest  thou  the 
High  Priest  so  ? '  Jesus  answered  him :  *  If  I 
have  spoken  evil,  bear  witness  of  the  evil ; 
but  if  well,  why  smitcst  thon       J'  " 

We  iiave  been  thus  particular  to  quote  ail, 
that  the  points  of  difference  might  clearly  ap- 
pear. Applying  lo  these  narratives  the  test 
of  judicial  observation,  their  differences  fnr- 
nish  very  hi^h  evidence  of  the  t ruthluliiess  of 
the  essential  tact  in  tlie  narration,  and  the 
truthfulness  of  the  witnesses ;  for  universal 
experience  has  taught  that  witnesses  always 
varv  in  their  statement  of  facts  from  a  vari- 
ety of  causes,  like  the  lack  of  the  same  power 
in  expression,  the  failure  to  fix  the  mind 
upon  detail  alike,  the  retention  of  one  fact 
and  the  loss  of  another,  imperfection  in 
hearing  or  seeing,  the  position  from  which 
observation  was  made  at  the  time  of  the 
transaction.  The  description  of  an  elephant 
by  seven  blind  men,  as  related  by  Saxe,  the 
poet,  is  a  very  terse  illustration  of  this  fact 
The  narratives  do  not,  as  we  shall  see,  differ 
in  any  essential  particular  save  one,  and  that 
relates  to  time.  Matthew  and  Mark  relate 
that  the  trial  took  place  in  the  night,  and 
that  Jesus  was  immediately  condemned.  If 
this  be  so,  then  the  direct  command  of  the 
Jewish  law  was  violated  in  three  particulars. 
First,  they  were  commanded  not  to  hold 
such  a  trial  in  the  night-time ;  second, 
they  could  only  acquit  upon  the  same  day  of 
the  trial,  not  condemn  ;  and  in  the  latter  case, 
they  must  consult,  abstain  irom  drinking 
wine,  eat  little  meat,  and  defer  judgment  un« 
til  the  next  day ;  third,  the  judgment  was 
pronounced  summarily,  which  was  not  author- 
ized hv  law.  T.nke  says  that  as  soon  as  it 
was  day  llie  Cuuncii  assembled.  It  this  be 
so,  then  they  are  relieved  so  far  as  holding 
it  in  the  night  was  concerned;  but  it  is 
worthv  of  attention  that  Lnke  docs  not  men- 
tion the  formal  condemnation,  while  Mark 
and  Matthew  each  mention  an  asscmbiing  in 
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the  morning,  but  that  was  not  for  tlie  pnr-  ' 
pose  of  condemnaiion.  but  for  the  purpose 
of  conseUing  bow  they  might  put  him  to 
death.  Matthew  says,  When  the  morning 
was  come,  all  the  Chief  Prints  and  elders  of 
the  people  took  counsel  againt  Jesus,  to  put 
him  to  death  "  Upon  this  subject  Luke  i 
says  nothing,  contenting  himself  'by  relating 
it  all  as  one  occtirrence.  John  also  is  silent 
as  to  the  time,  and  also  the  condemnation, 
but  he  does  say,  "  Theti  led  they  Jesus  from 
Caiaphas  unto  the  Hall  of  judgment,  and  it  | 
was  early."  But  this  was  when  they  took  blm 
to  Pilaie.  as  was  Luke's  account.  We  think 
therefore  that  the  inference  and  previous 
statements,  coupled  with  the  requirements 
of  the  law,  indicate  that  Matthew  and  Mark 
give  3  more  detailed  account  of  the  trial,  and 
that  the  Sanhedrim  held  two  meetings,  one 
m  the  nij;ht  when  tliey  condemned,  and  one 
in  the  mornmg  when  they  soujj;ht  to  devise 
a  plan  for  carrying  out  the  sentence.  But 
if  we  say  that  the  court  was  held  in  the  day- 
time, the  vice  of  the  condemnation  upon  the 
same  day  of  the  hearing  is  not  cured,  and 
the  sentence  becfnnes  void  for  want  of  juris- 
diction in  the  court  to  piunounce  it  when 
they  did  and  as  they  did.  Aside  from  all 
this,  it  was  forbidden  by  the  law  to  hold 
court  for  the  iri  il  of  offences  upon  the  eve  of 
a  festival,  or  the  day  of  a  national 

festival.    And  the  lime  when  Christ  was  ar- 
rested, and  the  day  of  his  condemnation  and 
execution  was  upon  the  eve  of  the  Feast  of 
the  Passover.    Here,  then,  we  have  a  court  j 
held  at  a  tune  and  place  iti  diret  t  violation 
ot  law,  pronouncing  a  summary  sentence  not  i 
authorized  by  law.   Instead  therefore  of  a  | 
trial  before  a  pruperly  constitute<]  tribunal,  | 
we  find  one  wholly  unauthorized,  whose  judg- 
ments were  of  no  more  validity  ui  law  than 
the  licadstrong  impulse  of  a  mob. 

But  of  the  trial   What  has  become  of  the 
carefully  organized  tribun.nl  to  assert  inno-  i 
cence  and  not  find  guilt. ^    Where  are  the  \ 
caretul  examinations  and  investigations  of 
Witnesses  by  the  judges?    Matthew  and 
Mark  cive  answer.   They  sought  for  false 


witnesses  to  put  him  to  death.    Where  was 
the  Imgering  mind  of  the  judge  that  he  said 
not  to  the  witness,  "If  thou  speakest  not 
the  truth,  God  will  demand  of  thee  an  ac- 
count, as  he  demanded  of  Cain  an  account 
of  the  blood  of  Abel  "  }    Swallowed  up  in  the 
blindness  of  human  passion.    Mr.  Salvador 
says  Caiaphas,  the  High  Priest,  whose  dignity 
compels  him  to  defend  the  letter  of  the  law, 
observed  th.tt  Jesus  exdted  dissensions,  both 
politic.nl  and  religious,  which  would  furnish 
an  excuse  to  the  Romans  for  overwhelming 
Judxa,  and  that  the  jntereata  of  the  whole 
nation  must  outweight  those  of  a  single  in* 
dividual ;  he  therefore  constitutes  himself  the 
accuser  of  Jesus.    W'c  by  no  means  admit 
this  statement,  except  lor  present  purposes. 
But  taking  it  now  as  true,  what  must  we 
think  of  the  judge,  and  of  the  argument 
which  justifies  it,  when  we  find  the  accuser, 
who  {latl  altciKiy  prnnmmccd  guilt,  sitting  in 
judgment  to  try  the  accused?  Relation  and 
interest  with  the  Jews  excluded  the  judge 
even  in  money  matters,  and  yet  we  find 
Caiaphas  the  accuser ;  and  the  associate 
judges,  each  of  whom  had  consulted  with 
the  accuser,  and  each  of  whom  had  coun 
sdlcd  how  they  might  take  Jesus  by  subtlety 
and  kill  him,  associated  as  a  court  to  try 
him. 

\\  hat  of  the  evidence  '    1  he  w  itncsses  had 
failed  ;  and  lor  their  failure  had  been  substi- 
tuted a  gross  infraction  of  law  and  morals.  — 
Jesus  was  called  upon  to  criminate  himself. 
"I   .idjiirc  thcf  hv   the   Luin-   Hod.  that 
thou  tell  u>.  whctluT  thou  be  the  Clu:>t  the 
Sou  of  (iud," —  thus  placing  him  in  a  posi- 
tion where  an  answer  in  the  affirmative  was 
at  once  to  admit  what  they  were  seeking  to 
(>!)t  un,  if  in  the  nejjntive,  to  denv  his  divine 
mission  and  teachings.    No  tribunal  insti- 
tuted  by  the  Jews  ever  authorized  such 
testimony,  any  more  than  modern  Christian 
tribunals.    This  position  was  exactly  stated 
by  Jesus  wlu-n  lie  "^nid  in  reply,   "I  s[i3){C 
openly  to  the  world  :  1  ever  taught  in  the 
Synag«»gue  and  in  the  Temple,  whither  the 
Jews  always  resort ;  and  in  secret  have  I  said 
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nothing.  VV  hy  askest  thou  me  ?  Ask  them 
wrhich  beard  me  what  I  have  sMd  unto  them, 
Bebold»  they  know  what  I  said."   But  this 

was  held  sufficient  for  the  court,  which  ininie- 
<natcly  pronounced  him  guilty,  although  the 
taw  was  not  so  satistied  unless  two  witnesses 
testified  to  guilt.  They  also  violated  another 
law  when  he  was  removed,  and  ouitinued  to 
violate  it  in  every  step  f)f  the  procccditigs 
before  Pilate.  When  a  pristmcr  was  led  away  i 
for  execution,  if  any  one  asserted  his  inno- 
cence, he  was  to  be  brought  back  and  the 
evidence  heard.  When  Jesus  was  led  away 
to  Pilate,  Judas  had  said,  with  the  bribe  of  | 
the  Jews,  m  his  hand,  *'  I  have  sinned  in  that 
I  have  betrayed  innocent  blood."  The  an- 
swer was,  **  What  is  that  to  us  ?  See  thou 
to  that."  After  consulting  how  they  might 
put  Jesus  to  death,  he  was  finally  led  away 
to  Pilate  and  delivered  unto  him  bound. 

There  is  a  somewhat  erroneous  impression 
in  regard  to  the  proceedings  before  Pilate, 
and  the  great   painting  of  Christ  Before 
Pilate  by  Munkacsy  deepens  the  impression. 
Those  who  have  been  fortunate  enough  to 
see  it,  will  recollect  that  Pilate  is  represented 
as  seated  upon  a  throne  in  the  Judgment 
Halt;   a  Jew  in  the  garments  of  a  High 
Priest  IS  dcelaiinini;  before  him,  while  others 
of  the  Chief  Priests  are  seated  on  the  steps 
leading  to  the  throne,  and  still  others  are 
standing  on  either  side ;  while  Jesus  is  re- 
presented as  standing  clothed  in  white,  sur- 
rounded by  a  multitude,  who,  with  upraised 
hands  and  gestures,  indicate  a  clamoring 
mob  within  the  hall.    Btit  the  fact  is  that 
the  Jews  went  not  into  the  halt,  as  related 
l)y  John,  lest  they  should  be  defiled,  and  thus 
be  precluded  fmrn  eating  the  Passover  ;  so 
they  remained  upon  the  outside,  and  Piiate 
went  out  to  them  and  said,  "  What  accusa- 
tion bring  ye  against  this  roan  1 "  Notice 
the  significant  and  evasive  reply :  "  If  he 
were  not  a  maleJactor,  we  would  not  have  | 
delivered  him  unto  thee."    No  suggestion  is 
made  that  Jesus  had  been  tried,  convicted, 
and  sentenced  to  death  for  the  crime  of 
biaspbemy.  Indeed,  the  impression  left  upon 
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the  mind  of  Pilate  was  that  he  had  bad  no 
trial,  as  Pilate  replied,  "Take  ye  biro,  and 
judge  him  according  to  your  law."  The 
Jews  said,  "  It  is  not  lawful  for  us  to  put  any 
man  to  death."  Then  Pilate  entered  into  the 
Judgment  Hall,  and  called  Jesus,  and  said 
unto  him.  "Art  thou  the  King  of  the 
Jews?"  It  is  evident  diat  John  has  here 
omitted  the  charge  which  the  Jews  finally 
made  against  Jesus  when  questi"iM-d  by  Pi- 
late. This  is  supplied  by  Luke,  whu  says, 
"And  they  began  to  accuse  him,  saying. 
We  found  this  fdlow  perverting  the  nation, 
and  forbiddini;  to  give  tribute  to  Csesar,  say 
ing  that  he  himself,  is  Christ,  a  king." 
Thus  are  the  overt  acts  of  the  priests  com- 
mitted in  pursuance  d  the  original  conspi* 
racy  to  put  Jesus  to  death.  P'or  here  we  find 
them  ch:ut;iiii;  Christ  not  with  blaspbeniv, 
but  with  treason,  in  that  he  advised  the 
people  not  to  pay  tribute  to  Caesar,  and 
claiming  to  be  Christ,  a  king.  This  was 
done  evidently  in  order  to  escape  the  respon- 
sibility  for  his  death,  and  throw  it  upon  Pilate 
1  he  first  charge  was  a  falsehood  pure  and 
simple.  They  had  employed  those  meanest  of 
all  instruments,  spies  and  Informers,  In  order  * 
to  find  against  him  something  that  was  an 
oftence  aj^ainst  the  Roman  Laws,  in  order 
that  he  might  be  arrested  by  them;  but  it 
had  failed,  for  when  the  informers  came  with 
a  lying  statement,  **  Master,  we  know  that 
thou  saycst  and  teachest  rightly.  Neither 
acccptcst  thou  the  person  of  any.  but  teachest 
the  way  of  God  truly :  Is  it  lawful  for  us 
to  give  tribute  unto  Cesar,  or  not  ? "  He 
asked  for  a  penny,  and  when  they  said  It  was 
Caesars  image  and  superscripiion,  lie  had 
said,  "  Render  therefore  nnto  Crt-sar  the  things 
which  be  C<esar  s.  and  unto  (iod  the  things 
which  be  God's."  Instead  of  thus  commit- 
ting any  offence,  he  had  counselled  submis- 
sion to  the  laws  of  Rome.  The  second  state- 
ment was  equally  untrue,  for  the  Jews  knew^ 
that  Jesus  never  claimed  temporal  powei. 
but  spiritual  power  alone ;  and  it  was  for  this 
they  desired  his  life.  They  thus  falsified  with 
respect  to  both  charges. 
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It  IS  evident  from  the  records,  that  Jesus 

did  not  hear  the  charge  made  by  the  Jews 
against  Iimi  to  Pilalc,  for  ho  was  at  that  time 
in  the  Judgment  iiall ;  and  when  Pilate  came 
in  he  called  to  Jesus,  and  said,  "  Art  thou 
the  King  of  the  Jews?"  Jesus  answered 
him,  •*  Sayest  thou  this  thing  of  thyself,  or 
did  others  tell  it  thee  of  me  ?  "  As  this  was 
the  hrst  that  Jesus  had  heard  of  this  charge, 
it>is  clear  from  the  question  that  he  desired 
to  know  whether  it  came  from  the  Jews  or 
Pilate.  He  was  answered  by  Pdate's  state- 
ment that  his  own  nation  and  the  Chief 
Priests  had  delivered  him,  and  aslccd,  "  What 
hast  thoti  done?"  Jesas  answered,  "My 
kingdom  is  not  of  this  world ;  if  my  king- 
dom were  of  this  world,  then  would  my  ser- 
vants fight  that  I  should  not  be  delivered 
to  the  Jews:  but  now  is  my  kingdom  not 
from  hence.*^  Pilate  therefore  said  unto  him, 
"  Art  thou  a  king,  then? **  Jesus  answered. 
"Thou  sayest  that  T  am  a  kin^  To  this 
end  was  I  born,  ami  for  this  cause  came  I 
into  the  world,  that  I  sliould  bear  witness 
unto  the  truth.  Every  one  that  is  of  the 
truth  heareth  my  voice."  Jesus  thus  ex- 
I)Iained  to  Pilate  liis  mission,  and  also  that 
he  rl''-"laimed  anv  intention  to  assert  tem- 
porai  puwer ;  for  as  he  says,  it  such  iiad  been 
his  purpose  his  servants,  by  which  he  meant 
his  followers,  wo  1  1  I  vc  fought  to  prevent 
his  ilclivcry  to  the  Jews.  I Ic  thus  satisfied 
Pilate  that  he  meant  no  uiicuce,  had  not 
offended  the  laws  of  Rome,  ajid  was  not 
Inimical  to  its  interests.  As  to  the  spiritual 
kingdom  Pilate  cared  nothing.  Therefore 
Pilate  went  out  again  to  the  Jews  and  said 
to  them,  "  I  find  in  him  no  fault  at  all." 
Pilate  in  ordinary  examinations  acted  in  a 
quasi-judicial  capacity.  So  far  as  concerned 
offences  Committed  against  the  religion  of 
the  Jews  he  had  no  interest  in  the  execution 
of  the  sentence,  beyond  seeing  that  its  execu- 
tion did  not  affect  the  interests  of  Rome. 
But  of  offences  committed  against  Rome  he 
stood  in  the  position  of  hein^^  sole  judge, 
independent  of  any  action  taken  by  the 
Sanhedrim.    It  therefore  follows  that  the 


charge  of  treason^  which  was  examined  by 
htm,  failed  of  substantiation,  and  bis  decis- 
ion, announced  to  the  Jews,  was  one  of 
acquittal ;  and  by  Ronuiu  authority  no  tnan 
could  be  traced  in  jeopardy  twice  for  the 
same  offence.   So  that  Jesus  should  have 
been  then  and  there  released.   The  law  of 
'  the  Jews  required  the  same  thin<4     .As  we 
have  seen,  it  expressly  required  that  a  judge 
once  announcing  an  opinion  for  acquittal 
was  not  allowed  to  change  it  to  condemna- 
tion.   The  charge  then  preferred  by  the 
jews  against  Jesus  before  Pilate  had  failed, 
and  the  prisoner,  by  the  law  of  Rome,  of 
J  udaea,  and  of  all  people  since  the  dawn  of 
civilization  should  have  gone  free.  Had 
j  Pilate  been  a  great  man,  had  he  been  an 
■  honest  man,  this  great  crime  would  not  have 
been  committed.    Instead  of  being  either, 
he  was  a  truckler  to  public  favor,  a  fawner  to 
present  clamor  ;  destitute  of  moral  courage, 
he  bowed  his  head  and  tinned  his  cntirse.  as 
a  \vaf  her-vane,  to  cverv  wind  that  blew.  He 
was  alraid  of  his  dark  and  bloody  master, 
Tiberius ;  and  when  the  Jews,  In  furtherance 
of  the  conspiracy,  became  more  fierce,  saying 
"  ITe  stirreth  up  the  people,  teachinj^  through- 
out Jewry,  befjinning  from  Galilee  to  this 
place,"  with  the  cunning  of  a  sycophant,  he 
thinks  a  way  opens  by  which  he  can  escape 
the  responsibility  of  shedding  innocent  blood, 
satisfy  the  Jews,  and  run  no  risk  of  incurring 
displeasure  with  Tiberius  for  failing  to  exe- 
cute a  person  charged  with  treason. 

We  need  not  go  back  to  the  first  century 
to  find  Pilates.  They  may  be  found  in  all 

degrees,  colors,  previous  and  present  condi- 
tion of  servitude,  in  this  year  of  grace,  twist- 
ing their  conduct,  trimming  their  sails  to 
catch  the  breeze  of  public  favor  in  even  the 
meanest  and  pettiest  offices  of  life.  So  Pilate, 
catching  at  Galilee,  seeks  to  shoulder  the 
responsibility  upon  Herod,  whose  jurisdic- 
tion extended  there  ;  but  nolwlth^aading 
this  cunning  move  of  Pilate*  bucked  by  tlie 
vehemence  and  venom  of  the  Chief  Priests 
and  Scribes,  Herod  di.'^claimed  jurisdiction, 
and  clothing  Jesus  in  a  gorgeous  robe,  mocked 
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him  with  his  men  of  war,  and  sent  him  again 
to  Pilate.   But  Pilate's  resources  were  not 

yet  exhausted.    What  little  conscience  he 
had  having  been  pricked  by  the  adjuration 
of   his  wife,  "  Have   thou   nothing  to  do 
with  this  just  man,"  he  called  to  his  mind 
the  custom  of  the  Passover  Feast,  that  of 
releasin;,^  unto   them  a  prisoner ;  and  he 
then  had  a  notable  one  called  Barabbas, 
recommended  by  the  fact  that  he  had  com- 
mitted a  murder  and  was  guilty  of  robbery 
and  sedition,  —  the  latter  a  crime  they  bad 
been  trying  to  fasten  upon  Jesus,  which 
Til  ate  knew  ro  be  false.    So  Pilate  asked 
which  he  should  release,  Barabbas  or  Jesus, 
but  the  crafty  priests  persuaded  the  multi- 
tude to  clamor  for- the  murderer  and  robber. 
Still  Pilate  attempted  to  stem  the  popular 
clamor  by  the  use  of  the  time-server's  remedy, 
a  compromise,  saying  that  as  both  Herod  and 
himself  had  examined  Jesus  touching  the 
crime  of  which  he  was  accused  and  found 
nothing  worthy  of  death,  he  would  there- 
fore chastise  him  and  let  him  go.  Poor, 
weak,  human  nature,  that  in  the  presence  of 
opposing  force  sinks  courage,  manhood,  jus- 
tice !    If  Jesus  was  innocent,  as  Pilate  de- 
clared and  believed,  why  was  he  not  scl 
free?    It  guilty,  why  proclaim  his  innocence 
and  then  scourge  him     The  Jews  did  not 
ask  that  he  be  scourged ;  they  asked  that  he 
be  crucified.   Yet  Pilate  trying  to  compro- 
mise with  wron^.  where  the  eternal  prin- 
ciples of  right  demanded  that  right  be  done, 
did  both  scourge  and  crucify.    His  soldiers, 
—  for  the  Jews  took  no  part  in  this  —  at  the 
mstigation  of  Pilate  took  Jesus,  scourged 
hin),  plaited  a  crown  of  thorns  and  put  it  on 
his  lu  ad  ;  (hey  put  on  him  a  purple  robe,  a 
reed  in  his  hand,  smute  him  with  their 
hands,  and  said,  *'  Hail,  King  of  the  Jews ! " 
We  may  better  understand  the  cruelty  and 
inhumanity  of  this  proceeding  by  under- 
standmg  what  scourging  was.     With  the 
Jews  it  was  a  comparatively  harmless  and 
merciful  punishment.  The  number  of  blows 
were  not  allowed  to  exceed  forty,  and  for 
fear  of  mis-count  it  was  reduced  to  thirty- 


nine  ;  they  were  inflicted  in  the  presence 
of  a  judge,  with  a  three-plaited  lash,  and 
thirteen  blows  were  delivered.  With  the 
Romaics  it  was  callcrl  horibillia,  and  was  in- 
Hicted  with  thongs  set  with  sharp  iron  points 
or  nails  ;  there  was  no  limitation  to  the  num- 
ber of  blows,  and  it  was  usually  administered 
with  such  extreme  cruelty  that  many  died 
under  it.  Crowninc^  with  thorns  was  not  a 
usual  attendant  of  crucitixion  nor  ot  scour- 
ging. The  imagination  of  this  generation  is 
not  adequate  to  picture  the  appearance  of 
the  Saviour  with  bleeding  head  and  crown 
of  thorns,  the  marks  of  nails  and  stripes 
upon  his  person,  the  agony  of  torture  writ- 
ten upon  his  'brow,  as  he  was  brought  forth 
by  Pilate.  I  bring  him  forth  to  you,  that 
ye  may  know  that  I  find  no  fault  in  him. 
behold  the  man!"  The  Jews  only  cried, 
"Crucify  him!  Crucify  him  1"  But  Pdatc 
intent  yet  on  escaping  criminal  guilt,  and 
evidently  with  some  temper,  said,  "  Take  ye 
him  and  crucify  him,  for  I  find  no  fault  in 
him." 

It  was  here  for  the  first  time  that  the  Jews 
asserted  the  crime  for  which  they  had  con- 
demned him.  In  answer  to  Pilate  they  said, 

"  We  have  a  law,  and  by  our  law  he  ought  to 
die,  because  he  made  himself  the  Son  of 
God."  Pilate  again  examines :  "  '  Whence  art 
thou  7 '  But  Jesus  gave  htm  no  answer.  Then 
saith  Pilate  unto  him,  'Speakest  thou  not 
unto  me  '  Knowest  thou  not  that  I  have 
])ower  to  crucify  thee,  and  have  power 
to  release  thee  ? '  Jesus  answered,  '  Thou 
couldst  have  no  power  at  all  against  me, 
except  it  were  given  thee  from  above,'  and 
from  thenceforth  Pilate  sourjht  to  release 
him."  Here  again  came  the  craftiness  of  the 
Jews,  for  neither  the  charge  of  treason  nor 
the  final  one  of  blasphemy  moved  Pilate  to 
any  other  belief  than  that  of  innocence.  But 
the  Jews  knew  of  a  power  stronger  with 
Pilate.  It  lay  in  the  heart  of  self-interest, 
and  they  therefore  said, "  If  thou  let  this  man 
go,  thou  art  not  Caesar's  friend.  Whosoever 
maketh  himself  a  king,  speaketh  against 
Cassar."   This  decided  the  issue  in  favor  of 
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the  Jews.  Obeying,  as  a  coward,  Pilate  sunk 
himself  below  i he  level  of  the  Jews;  afraid 
of  complaints  to  Caesar,  by  which  he  might 
be  dqxised  from  his  place,  be  consented  to 
murder ;  and  bringing  forth  Jesus,  he  said, 
"  Behold  your  king  !  .  .  .  Shall  I  crucify  your 
king?"  And  in  the  true  spirit  of  success- 
ful, infinite  meanness,  as  it  is  ever  exhibited, 
the  Jews  swallowed  their  hatred  of  Rome, 
and  with  servile  truckhng  the  Chief  Priests 
answered,  •'  We  have  no  king  but  Caesar." 
Jesus  was  then  delivered  to  be,  and  wan, 
crucified  ;  and  they  wrote  upon  the  Cross,  as 
was  the  Roman  custom,  the  accusation,  the 
crime  for  which  he  died:  "This  is  Jesus, 
the  King  of  the  Jews."  If  he  had  been 
executed  for  blasphemy,  be  should  have  been 
stoned.   \ye  may  now  draw  our  conclusions. 

(1)  There  was  by  the  Mosaic  law  the 
crime  of  blasphemy,  the  punishment  for  which 
was  death,  not  by  crucifixion,  but  by  stoning. 

(2)  Stripped  of  all  attributes  of  divinity, 
Jesus  offended  against  this  law. 

(3)  While  in  form  he  had  a  trial,  yet  the 


law  was  violated,  and  the  court  existed  as  an 
organized  conspiracy  to  condemn  him. 

(^4)  He  was  convicted  of  blasphemy,  and 
sentenced  in  violation  of  law.  The  offence 
was  not  proved,  and  the  court  had  no  juris- 
diction to  sit  or  pronounce  sentence. 

(5)  He  was  charged  before  the  Roman 
Procurator,  I^ilate,  who  sat  in  revision  of  the 
sentence,  with  the  crime  of  treason  against 
Roman  authority,  and  was  acquitted. 

( 6)  He  wa*;  acquitted,  according  to  Filate, 
by  Herod  upon  a  like  charge. 

(7)  He  was  again  acquitted  by  Pilate  of 
the  crime  of  blasphemy. 

(8)  And  was  finally  delivered  by  Pilate  to 
be  crucified,  and  wa<;  crucified,  for  the  crime 
of  treason,  in  claiming  to  t>e  a  temporal 
king. 

Thus  we  see  that  if  every  act  of  the  Jews 

had  been  regular,  in  the  arrest,  trial,  and  sen* 
tence,  they  were  still  guilty  of  homicide  by 
inducing  Pilate  to  execute  Jesus  for  a  crime 
of  which  they  had  not  convicted  him,  and 
of  which  they  knew  he  was  innocent 
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THE   HALL   OF   FOUR  COURTS. 


By  Df.nxis  W.  DoirrHWAiTE. 


I. 


TDEFORE  the  building  of  the  Four  Courts 
in  1796,  justice  was  dispensed  in  .1 
house  within  the  precincts  of  the  Cathedral 
of  Holy  Trinity,  now  called  Christ  Church. 
The  Courts  were  brought  thither  in  1605 
from  Dublin  Castle,  where  sittings  had  been 
held  since  1 401. 

In  1606  Lord  Deputy  Chichester,  finding 
that  their  establishment  in  the  Castle  made 
it  an  object  of  attention  to  the  rebels  who 
swarmed  on  the  Dublin  hills, made  application 
that  the  Courts  be  removed,  since"  they  are 
over  the  store  of  munitions  which,  by  the 
using  of  fire  for  burning  of  prisoners  in  the 
hand,  and  by  other  methods,  maybe  fired,  to 
the  exceeding  detriment  of  the  State,"  --  not 


to  mention  the  personal  inconvenience  of 
the  Lord  Deputy,  who  had  his  dwelling  in 
the  immediate  neighborhood. 

In  the  Cathedral  precincts  a  habitation  was 
found,  though  not  before  the  good  rulers  of 
the  Church  had  driven  an  exceeding  hard 
bargain  for  the  privilege  ;  and  here  for  over 
one  hundred  years  the  Courls  remained. 

Among  other  trials  for  which  the  place  is 
famous  are  those  of  Sir  Phelin  O'Neill. 
Ireland's  arch-rebel  in  1652,  and  Anneslcy 
V.  Annesley,  which  gave  to  Sir  Walter  Scott 
the  plot  of  his  novel  of  "Guy  Mannering;  " 
while  the  last  and  perhaps  the  most  memo- 
rable was  that  in  which  Curran  defended  the 
Rev.  William  Jackson,  indicted  for  projecting 
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a  French  invasion.  Jackson  committed  sui- 
cide in  the  dock  as  the  death-sentence  was 
about  to  be  pronounced. 

Much  local  history  is  connected  with  the 
place,  not  all  in  accord  with  its  sacred  posi- 
tion. The  Courts  were  entered  through  a 
narrow  passage  having  on  its  walls  the 
singular  legend,  "  Hell."  This  was  n(> 
nickname,  but  one  properly  authorized,  and 
finished  by  a  representation  of  his  Satanic 
Majesty,  rampant, 
entrance.  The 
newspapers  of  the 
time  advertise  it 
with  a  cynical  ap- 
preciation of  its 
frequenters.  Not 
even  the  enterpris- 
ing blacking-man- 
ufacturer who,  on 
the  authority  of 
Rogers.  "  i<cpt  a 
poet  "  for  the  pur- 
pose, ever  evolved 
a  more  taking  ad- 
vertisement than 
that  which  ap- 
peared in  a  Dublin 
newspaper  of  the 
time,  — 

"  To  be  let.  furni<ihed 

apartments  in  Hell. 
N.  B.    They  are  well 

suited  to  a  Lawyer." 

We  doubt  if  merely  their  proximity  to  the 
Courts  prompted  that  adilition.  There 
lurks  in  it  a  suggestion  of  an  action  for  non- 
payment of  rent,  a  vanished  lodger,  or  an 
unsuccessful  suit. 

To-day  every  vestige  of  the  Courts  and 
the  passage  is  gone.  His  Majesty  has  left 
for  a  less  variable  climate,  and  the  dignita- 
ries of  the  Church  may  once  again  lay  claim 
to  Pope's  sarcastic  encomium,  and  "  never 
mention  Hell  to  ears  polite." 

In  the  latter  end  of  the  eighteenth  century 
another  move  was  made.  Within  two  minutes' 
walk  of  the  old  Courts,  just  on  the  other 
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side  of  the  river  Liffey,  the  present  stately 
pile  was  raised,  at  a  cost  ol  two  hundred 
thousand  pounds. 

In  a  city  famous  for  the  magnificence  of 
its  buildings  the  Four  Courts  may  vie  with 
the  best.  On  the  river  bank  it  rears  a 
square-set  lofty  front  of  cut  stone  over  a 
hundred  yards  in  length.  The  centre  pile, 
crowned  by  a  dome,  divides  off  the  various 
law-offices  to  east  and  west.  This  middle 
structure   contains  the  Hall  (immediately 

under  the  dome), 
and  what  were  in 
old  days  the  four 
Courts  of  Judica- 
ture of  the  Chan- 
cery, Queen's 
Bench,  Exchequer, 
and  Common  Pleas, 
—  the  quartette 
which  gave  to  the 
building  its  name. 
On   the  pediment 
J^^A  over    the  portico 
stands  a  statue  of 
Moses,  —  a  happy 
combination  of  the 
law  and  the  pro- 
phets,—  with  Mer- 
cy on  the  one  side 
and  Justice  on  the 
other. 

Passing  under 
the  portico  from 
the  Quays,  we  enter  the  Hall,  —  a  circular 
court  with  a  diameter  of  about  seventy  feet. 
It  is  ornamented  with  frescos,  medallions  of 
famous  law-givers,  and  various  emblematic 
statues  in  high  relief. 

Over  the  entrances  to  the  Courts  which 
open  out  of  the  Hall  are  bas-reliefs  of  historic 
.scenes  such  as  James  I.  abolishing  the 
Brchon  laws  —  the  first  legal  code  of  the 
country,  —  more  honored  in  the  breach 
than  the  observance.  Statues  of  Sheil. 
Plunket,  O  Loghlen,  Joy.  Whiteside,  and 
O'Hagan  stand  round  the  floor  of  the  f^aIl. 
The  symmetry  of  the  whole  is  perfect,  and 
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almost  justifies  the  ecstasies  of  the  old  chron- 
icler who  writes.  — 

"  No  verbai  ciescriplion  c.iii  convey  an 
ade<)uate  idea  of  its  beauty !  't  i:>  simple ! 
't  is  elegant  f  'tis  grand  I 

In  one  sense*  however,  the  change  of  site 
was  for  the  worse.  In  qiiittin<^  the  Cathe- 
dral close,  the  lawyers  exchanged  ihe  '*  odor 
of  sanctity  "  for  an  effluvittm  <A  a  more  pro- 
nounced and  less  attractive  kind.  The 
stench  from  the  river,  at  all  times  and  in  all 
pLices.  has  become  a  byword  through  the 
three  kingdoms.  It  rises  to  its  greatest 
height,  perhaps,  opposite  the  Four  Courts, 
and  the  unsavory  flood  has  at  various  times 
invaded  the  basement.  Indeed,  a  few  years 
ajTO  there  appeared  in  a  Dublin  paper  a  letter 
from  an  exasperated  lawyer  suggesting  the 
suspension  of  the  judges'  salaries  and  sittings 
until  the  matter  had  received  attention. 

The  enthusiasiij  wluch  marics  the  descrip- 
tion of  the  building  just  quoted  may  certainly 
be  pardoned  in  any  attempt  to  sketch  the 
annals  of  the  place. 

Within  the  little  circle  are  crowded  memo- 
ries of  many  of  the  greatest  and  noblest 
of  Irishmen.  Well  might  any  new-fledged, 
reverend  barrister  (save  only  that  new- 
fledged  barristers  are  not  prone  to  reverence) 
t:ike  his  shoes  from  off  his  feet,  remembering 
that  the  place  was  holy  ground. 

Here  Curran,  like  any  other  briefless 
and  aspiring  junior,  walked  the  Courts  the 
while  be  — 

"...  hoped  for  declarations  and  anon  for  special 
picas ; 

Tliouglit  on  all  the  sad  ejectments  of  that  injured 

ancient  Doe. 

Felt  hi»  iadignaiion  swelling  at  the  deeds  of  lawless 
Roe.*' 

Here,  in  after  years,  he  stood,  day  after 
day,  the  bright  particular  star  of  a  constella- 
tion greater  than  any  Ireland  has  seen. 
With  him  was  Charles  Kendal  liushe,  of 
whom  Grattan  said  that  he  spoke  with  the 
lips  of  an  angel,  — who  rivalled  Curran  in  wit 
and  Piunket  in  eloquence,  and  who  left  the 


Hall  to  hide,  as  an  Irish  Chief-Justice,  talents 
which  should  have  been  famed  throughout 

Europe. 

In  this  little  world,  but  not  of  it,  Plunkct 
walked  alone,  deep  in  thought,  his  ascetic 
face  seeming  to  defy  intimacy  and  to  rebuke 
intrusion.  Yet  those  who  knew  him  tell  how 
the  severe  aspect  would  vanish  and  the  (ace 
light  up  with  kindliness  and  enthusiasm 
when  any  challenge  called  forth  his  genius, 
wit,  or  patriotism  Scarcely  had  the  Hnl! 
lost  the  echo  of  his  footsteps  ere  Shell  had 
come  to  occupy,  if  not  to  fill,  his  place,  and  to 
practise  that  power  of  stinging  epigram  and 
sarcasm  which  drove  his  Catholic  audiences 
to  a  frenzy  of  delight. 

With  another  coterie,  Daniel  O'Connell, 
Shed's  colleague  on  the  Catholic  question  — 
"Magnse  spes  altera  J?0W«"  — with  his 
humor,  ridicule,  and  round  abuse  made  the 
place  ring  with  laughter.  There  were  many 
lesser  wits,  unfortunate  in  the  day  of  their 
uprising. 

There  was  John  Toler,  afterwards  Lord 
Norbury,  who  was  commonly  said  to  have 

shot  his  way  to  the  bench  in  the  absence  of 
any  mure  satisfactory  reason  for  his  advance- 
ment. A  noted  duciiist,  and  as  ready  with 
his  tongue  as  his  pistol!  He  it  was  who 
in  reply  to  counsers  entreaty  that  he  would 
for  once  have  the  courage  to  non-suit,  made 
the  pertinent  rejoinder  that  he  had  "  courage 
both  to  shoot  and  to  non-shoot,"  —  and 
counsel  did  not  press  the  point.  The  Court 
of  Common  Pleas,  under  his  guidance,  was 
one  of  the  sights  of  town.  Aloft  sat  the 
Judge,  short,  pursy,  scant  of  breath  and 
dignity ,  while  beneath  him,  as  opposing 
counsel,  Goold,  Grady,  or  O'Conndl  bandied 
recrimination  and  abuse  aCfOSS  the  Court. 
Openly  cheered  by  their  supporters  in  the 
gallery,  covertly  excited  by  the  Judge  (who 
loved  a  fight  as  much  as  he  hated  law),  the 
combat  would  grow  hotter  and  hotter,  until 
"  I^rd  Norbury,  the  witnesses,  the  counsel, 
the  partie*;,  and  the  audience  were  involved 
in  one  universal  riot."  Small  wonder  that 
pious  clergy,  forbidden  the  theatre,  flocked 
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to  his  Majesty's  Court  of  Common  Pleas  to 
indulge  their  taste  for  farce. 

Where  such  men  gathered,  the  talk  must, 
of  necessity,  have  risen  above  things  legal ; 
and  so  the  Hall  became  the  rallying-point 
of  the  wits  of  town  rather  than  the  ante- 
chamber to  a  Court  of  Justice.  Much  the 
same  crowd  of  dandies,  politicians,  and  men 
of  genius  wh<i  gathered  at  night  with  the 
women  of  fashion  in  the  salon  of  Lady 
Morgan,  were  found  in  the  morning  under 
the  dome  of  Four  Courts.  Here  the flanairoi 
Dublin  strolled 
and  lounged 
away  the  morn- 
ing. The  po- 
litical Atheni- 
an, •*  an.xious 
10  hear  some 
new  thing," 
sought  it  here, 
and  was,  we 
may  suppose, 
not  often  di.sap- 
pointed,  since 
each  man  had 
his  budget  of 
always  amusing 
and  occasion- 
ally veracious 
gossip  to  un- 
load. With 
these  various 

groups  were,  of  course,  others  using  the  hall 
for  its  legitimate  purpo.se.  For  it  was  the 
meeting-place  of  lawyer  and  client,  of  bar- 
rister and  solicitor,  and  of  witnesses  waiting 
to  be  called.  The  litigant  then  came  to  the 
Hall  of  Four  Courts  knowing  that  he  could 
interview  his  counsel  and  hear  the  latest 
news  of  his  case.  Nowadays  most  of  these 
latter  functions  arc  transferred  to  the  Library, 
and  the  Hall  has  lost  much  of  its  old-time 
bustle  and  activity. 

There  was  yet  one  other  use  to  which  the 
Hall  of  Four  Courts  was  put.  Had  any 
man  been  the  victim  of  an  injustice  which 
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he  wished  to  revenge  by  methods  more 
summary  than  those  the  common  law 
allows,  it  was  here,  if  possible,  that  the 
chastisement  took  place.  Not  only  do  many 
historians  allude  to  this  custom,  but  the  last 
year  or  two  has  proved  that  it  has  not  alto- 
gether died  out.  Nor  is  the  reason  of  the 
choice  of  locale  far  to  seek.  In  the  first 
place  the  aggressor  was  sure  of  an  audience, 
—  in  itself  no  small  inducement.  Moreover 
there  was  probably  a  keener  satisfaction  in 
taking  the  law  into  his  own  hands  in  the 

outer  court  of 
the  Temple  of 
Justice. 

The  Bar  it- 
self was  re- 
markably prone 
to  invoke  other 
than  legal  aid 
in  the  settle- 
ment of  di.s- 
putes.  \\  hen 
the  duel  was  at 
its  zenith,  no 
barrister  was 
thought  to  have 
completed  his 
legal  training 
unless  he  had 
been  "out." 
Few  reports 
were  more  com- 
monly in  u.se  than  those  of  the  pistol.  To 
demur  to  a  declaration  was,  in  some  eyes,  a 
personal  affront,  and  the  wigs  which  nodded 
defiance  at  one  another  in  a  court  of  law 
might  meet  "on  the  green  "  in  the  morning. 

It  might  have  been  thought  that  they  who 
achieved  distinction  in  the  one  practice 
would  be  unknown  to  fame  in  the  other, 
liut  proficiency  in  both  was  by  no  means 
unusual.  Curran  went  out  four  times,  his 
opponents  comprising  a  Lord  Chancellor,  a 
Major,  a  victimized  witness,  and  a  brother 
Ijarrister.  This  last  aflfair,  in  which  his 
antagonist  was  "  Hully  "  Fgan,  had  a  certain 
air  of  farce  about  it.    The  Bully  was  a  man 
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of  huge  proportions,  and  felt  keenly  the  dis- 
advantages of  his  "  too,  too  solid  flesh  "  as  a 
mark  for  his  small  antagonist.  Hut  Curran 
was  prompt  with  a  remedy.  He  suggested 
that  an  outline  of  the  size  of  his  own  body 
should  be  chalked  on  Egan's  ample  front,  — 
•*  hits  outside  not  to  count." 

Clonmell.  afterwards  Chief-Justice,  fought 
four  duels,  and  divided  his  attentions  equally 
between  two  lords 
and  two  commoners. 
Baron  Medge  fought 
three,  his  own  brother- 
in-law  being  one  of 
the  number.  Tolcr, 
afterwards  Chief-Jus- 
tice,  fought  three  also, 

lack    of  opjwrtunily 

alone  preventing  an 

extension  of  the  list. 

Chief-Justice  Patter- 
son fought  four  times, 

—  "all  hits,"  as  his 

bifigraphcr  unctuously 

observes.  Finally, 

Grattan  put  a  bullet 

through    an  embryo 

Chancellor    of  lix- 

chequer,    what  time 

his  second  held  a  too 

obtrusive  sheriff's  of- 
ficer in  a  neighboring 

ditch. 

Two  only  of  the  bar, 

wise  in   their  gene- 
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The  loyalists  raised  a  volunteer  corps  from 
among  the  niembers  of  ihe  bar,  and  the 
majority  were  enrolled ;  but  many,  and 
among  them  Curran,  declined  enlistment, 
and  incurred  the  suspicion  of  being  friends 
of  the  rebels. 

The  Hall  of  Four  Courts  must  have 
become  a  dreary  place.  The  bar  was  divided 
against  itself,  its  leader  was  under  a  cloud, 

and  the  cluster  of 
brother  wits  which 
was  wont  to  hang  on 
his  every  word  was 
replaced  by  a  handful 
of  silent,  dogged  men. 
And  even  among  these 
there  were  whispers  of 
treason,  —  whispers 
lately  shown  to  have 
been  well  founded. 
The  man  who  fought 
defence  on  defence 
under  Curran's  guid- 
ance, who  incurred 
with  him  the  reproach 
of  being  a  little  more 
than  kind  to  the  men 
of  the  rising,  has  lately 
had  his  popularity  es- 
tablished in  somewhat 
grewsome  fashion. 

Leonard  McNally. 
"the  genial  Monius  of 
the  Bar."  who  was 
both  loved  and  laughed 


ration,  declined  the  appeal  to  arms,  —  one  ,  at  by  his  colleagues,  and  hailed  as  a  "  Patriot  " 


on  account  of  his  wife,  the  other  because  of 
the  affection  he  had  for  an  only  daughter. 

Hushe  has  immortalized  them  as  they 
deserve, — 

"Two  heroes  of  Erin,  abhorrent  of  sl.nighter. 
Improved  on  the  Hebrew  command  : 
One  honored  his  wife,  and  the  other  his  tlaughter. 
t  hat  their  days  might  be  lonjj  in  the  land." 

When  the  flame  of  rebellion  broke  out  in 
1798,  more  than  one  member  of  the  Irish 
Bar  was  prominent  in  its  kindling,  and  suf- 
fered the  penalty  of  its  extinction. 


by  the  people,  has  been  proved  a  "  Government 
agent,  "  otherwise  and  roughly  called  a  spy.' 

There  were  others  who,  too  hot  and  bitter 
to  be  content  with  the  silent  protest  of 
inaction,  joined  the  rebel  standard.  Wolfe 
Tone  and  John  and  Henry  Sheares  were 
among  them. 

These  left  their  colleagues  for  a  time,  and 
were  active  workers  in  organizing  French 
assistance  and  in  trying  to  direct  the  whirl- 
wind they  had  helped  to  raise. 

'  Fitzpatrick'*  Secret  Service  under  Pitt,  London,  1892 
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Within  a  few  months  they  were  to  return 
to  the  Four  Courts*  their  project  a  failure, 
and  themselves  criminals  for  whom  Curran 
was  to  plead. 

Theobald  Wolfe  Tone  was  called  to  the 
bar  in  1789.  being  twenty-six  years  old; 
but  he  was  never  in  earnest  in  his  profession, 
and  spoke  with  contempt  of  his  "silly  wip 
and  gown."    In  1 795  he  was  expatriated  for 
participation  in  the  Revdluttonary  movement, 
and  went  to  America.   From  that  time  he 
lived  through  a  romance  before  which  fiction  ! 
palen    into    rommonplace.      Desolnte  and 
friendless,  he  cojiceived  the  project  of  incit-  . 
ing  France  to  the  invasion  of  Ireland.   The  | 
conception  was  the  vision  of  a  madman ; 

fulfilment  was  the  work  of  a  j^^t  nins.  He 
left  I'liiiadelphia  and  landed  in  France  in 
1796,  a  pauper  and  unknown.    He  left  I'aris  , 
in  ten  months  a  chief  of  brigade,  and  one  of  \ 
an  army  of  I^iOOO  men  raised  for  the  inva-  \ 
sion  of  his  country.    T!ie  failiirc  of  the  tlucc 
expeditions  is  matter  of  history.    \\  c  meet 
Tone  agaiji  when,  having  been  capiuied  on  ' 
board  a  French  frigate,  he  was  taken  to  | 
Dublin,  tried  hy  court-martial,  and  sentenced 
to  tlraih.    CurrrtTi  at  once  moved   before  ' 
Lord  Kilwarden  for  a  writ  of  habeas  corpus  \ 
to  bring  him  up  for  civil  trial.    The  writ  was  . 
granted,  but  arrived  too  late.   During  the  | 
previous  night  Tone  had  diilmv d  an  artery  [ 
in  his  neck  with  a  penknife.    He  linjijered  , 
for  eight  days  in  great  agony,  and  died  in 
prison  at  the  age  of  thirty-four. 

The  trial  of  the  Sheares  in  1798  was  in 
many  ways  the  saddest  and  most  solemn  of 
any  held  in  the  Four  Courts.  Huth  men 
were  rising  juniors,  as  the  phrase  goes.  To 
both  of  them  rebellion  seems  to  have  been  a 
romantic  theory  ;  they  dabbled  in  treason  as 
dilettanti,  and  only  the  arrest  of  the  leaders  of 
the  movement  and  the  lack  of  men  of  posi- 
tion to  fill  the  gap  made  the  brothers  rebels 
in  deed. 

Their  trial  lasted  a  omtinuous  twenty-four 

hours,  and  was  marked  throughout  its  wcarv 
lenpjth  by  the  sympathy  which  the  prisnnrj«^  ' 
excited.    It  was  at  midnight  in  a  dense-  l 


packed  court  that  Curran  rose  to  reply  for 

the  defence.    Worn  out  in  body  and  mind, 
he  appealed  to  the  judge  for  rest  until  he 
should  have  regained  sufficient  strength  to 
combat  the  weight  of  evidence  set  out 
against  him.   His  application  was  opposed  by 
the  Attorney-General  and  refused.  Moved 
almost  beyond  himself  by  his  old  intercourse 
with  the  prisoners,  his  indignation  at  the 
haste  of  the  prosecution,  with  no  little  sym- 
pathy, perhaps,  with  the  conduct  he  was 
called  on  to  defend.  Curran  made  an  appeal 
to  the  jury  almost  awful  m  its  inipressive- 
ness.    Hut  the  charge  was  proved  beyond 
hope  of  rebuttal,  a  verdict  of  "guilty  **  was 
brought  in,  and,  on  the  application  of  the 
/\  ttorncy-General,  the  prisoners  were  hanged 
on  the  follow  iiic^  dav. 

Five   ye.trs    later    Robert    Emmet    was , 
brought  u()  in  the  same  court  for  instigating 
the  rebellion  in  which  Lord  Kilwarden  was 
murdered  wlule  on  his   wnv   to  the  Four 
Courts.    It  is  the  last  and  perhaps  the  most 
remarkable  of  the  list.    Emmet  knew  that 
life  was  closed  to  him  when  he  entered  the 
dock.    He  had  as  his  judge  Lord  Norbury. 
who  when  Attorney-Gencr.il  had  conducted 
the  prosecution  of  the  Slieares.    His  one 
care  was  to  deliver  his  Apologia,  meant,  as 
he  said,  fur  posterity,  and  unchecked  by  any 
fear  of  injuring  his  case. 

Hence  we  have  the  strani^e  sij;1it  of  a 
prisoner  on  trial  for  his  life  using  the 
dock  as  vantage-ground  from  which  to  de- 
liver a  scathing  attack  on  his  judge  and 
on  the  law  of  which  he  was  the  dispenser 
and  head. 

Fmmet  was  the  only  rebel  ot  note  at  this 
time  whom  Curran  did  not  defend.  The 
secret  attachment  which  existed  between 

the  young  rebel  and  Miss  Curran  is  an  old 
story.  It  was  unknown  to  the  father  until 
a  government  search  at  the  house  revealed 
a  mass  of  correspondence  between  the  two. 
It  has  supplied  whatever  romance  is  lacking 
in  the  plain  stor\  of  these  trials.  There  is 
no  doubt  that  iimniet  mi^lu  have  escaped 
from  the  country,  had  not  the  longing  to  say 
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good-by  banished  what  little  prudence  his 
enthusiasm  had  left  him. 

In  the  dock  he  was  only  too  eager  to  avow 
his  guilt.  He  was  heard  without  any  great 
interruption,  and  when  his  defiance  was  over, 
was  sentenced  and  executed  next  day. 

Several  of  the  past  leaders  of  the  bar  are 
worthy  of  more  than  the  scant  allusion  which 
has    been    made  to 
them  in  this  sketch  of  - 
the  Four  Courts  and  , 
their  traditions.  Fore- 
most    among  this 
group  stands  the  sub- 
ject of  the  following 
brief  memoir. 

The  father  of  John 
Philpot  Curran  was 
seneschal  of  the  Manor 
Court  at  Newmarket. 
Every  biographer  is 
wont  totlcscant  on  the 
magnitude  of  this  of- 
fice (although  New- 
market was  but  a  vil- 
lage, and  other  village 
seneschals  are  not  ac- 
counted great).  Oneis 
perforce  reminded  of 
Lowell  in  a  like  case, 
and  his  cynical  uproot- 
ing of  the  Kealsfamily 
tree.  Those  who,  with 
him,  are  not  accus- 
tomed to  measure  genius  by  genealogies 
will  accept  Curran's  own  statement  that  his 
father  gave  him  nothing  but  "  an  unattrac- 
tive face  and  person  like  his  own."  Curran 
was  born  on  July  24,  1750.  He  was,  ere 
he  was  in  his  teens,  known  as  the  young  wit 
of  the  parish,  *'  serving  an  apprenticeship 
to  every  kind  of  idleness  and  mischief." 
His  chances  of  education  seemed  poor  until 
one  day,  as  he  was  holding  a  review  of  his 
young  army  of  aflmirers.  ragged  as  FalstafTs 
and  as  dangerous  to  the  peace,  the  rector  of 
Newmarket,  attracted  by  his  w.iggery,  stopped 
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and  questioned  him.  Rector  Hoysc  was  a 
rough  \hecenas,  but  withal  a  kindly  one. 
Some  sweets  easily  lured  the  young  Horace 
to  the  Rectory.  Here  he  began  a  more 
systematic  education,  and  was  soon  sent  to  a 
grammar-school  at  the  expense  of  his  patron. 
In  1769  he  entered  Trinity  College,  Dublin. 
As  his  biographer  observes,  he  passed  through 
it  at  once  "  the  glory  of  the  college  and  its 

shame,"  —  a  periphra- 
sis of  the  fact  that,  like 
Goldsmith,   his  rela- 
^  lions  with  his  Alma 

I Mater  were  not  of 
that  cordial  character 
to  be  wished  for  s6 
distinguished  a  son. 
Thence  he  went  to 
London,  and  entered 
at  the  Middle  Temple 
in  1773.  Prior  to  his 
return  to  Ireland  and 
his  call  to  the  bar.  Cur- 
ran married  his  cousin 
Miss  Creagh, — a  union 
which,  if  its  after  re- 
sults were  unhappy, 
seems  to  have  made 
him  abandon  a  pro- 
jected emigration  to 
.America,  and  so  saved 
for  Ireland  a  man 
whom  she  coidd  ill 
have  spared.  In  1775 
he  was  called  to  the 
Irish  Har,  and  began  to  haunt  the  Four 
Courts  and  to  sigh,  like  the  young  Princess, 
for  the  suitor  that  never  came.  The  friend- 
ship of  such  men  as  Barry  Gelvcrton  (after- 
wards Lord  .Avonmorc)  and  Arthur  Wolfe 
(Lord  Kilwardcn),  who  saw  in  the  ill-looking 
little  orator  talents  which  wanted  pushing  to 
the  front,  gave  him  at  last  the  opening  for 
which  he  had  waited. 

He  received  briefs  in  one  or  two  important 
cases,  and  almost  at  once  sprang  from  poverty 
to  affluence  and  from  obscurity  to  fame. 
Curran  defended  almost  every  political  pris- 
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oner  of  note  through  the  years  of  terror 
which  ran  from  1790  to  1805. 

After  the  Union  his  interest  in  politics 
waned.  The  discovery  of  the  truth  of  the 
French  statesman's  estimate  of  the  com- 
mercial value  of  a  man's  opinions  was  not 
one  that  brought  to  "  honest  Jack  Curran  "  a 
desire  for  further  political  insight.    Jlc  xvas 


with  a  shock  to  the  judicial  mind.  They 
are  magnificent  ;  but  they  are  not  law.  In 
1812  he  resigned  his  office  and  retired  to 
Lontlon,  where  he  died  in  181 7. 

Curran's  is  by  far  the  most  interesting 
personality  haunting  the  Four  Courts.  Some 
of  his  competitors  have  excelled  in  cross- 
examination,  others  in  denunciation,  others 


content  to  wait  till  the  change  of  govern-  |  in  persuasive  reasoning.    Curran  alone  ex- 
ment  in  1806  put  his 
party  into  power  and 
himself  into  place. 

Some  discussion 
seems  to  have  taken 
place  ere  Curran's  fu- 
ture position  was  de- 
termined. Grattan 
suggested,  with  un- 
wonted levity,  that  he 
should  be  raised  to 
the  episcopal  bench. 
He  was,  in  fact,  made 
Master  of  the  Rolls, 
and  it  is  doubtful 
which  office  was  less 
suitable. 

We  have  the  au- 
thority of  his  mother 
that  "Jacky  was  born 
to  be  a  bishop."  and 
on  this  point  she  is 
certainly  entitled  to 
a  hearing.  W'c  have 
the  opniio'i  <>f  all  his 
biographers    that  on 
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celled  in  all.  He  could 
unravel  the  most  in- 
genious web  which 
perjury  ever  spun, 
could  seize  on  every 
fault  and  inconsis- 
tency, and  build  on 
them  a  denunciation 
terrible  in  its  earnest- 
ness ;  could  cajole  a 
jury  into  a  verdict 
when  every  point  of 
common  law  and  com- 
mon-.sensc  seemed  ar- 
rayed against  him. 

Chief  among  Cur- 
ran's contemporaries 
was  Charles  Kendal 
Bushe,  who  has  almost 
entirely  escaped  the 
biographer.  Hushe 
had  every  talent  save 
that  of  self-advertise- 
ment, and  .so  became 
nothing  greater  than 
a  Chief-Justice,  —  a 


the  Equity  bench  he  was  manifestly  out  of    post  generally  reserved  for  those  who  have 


place. 


just  fallen  short  of  greatness.     The  son 


The  political  enmity  of  the  Chancellor  '  of  a  clergyman  in  a  lucrative  living,  Hushe 


Lord  Clare  had  driven  Curran  to  the  Nisi 
Prius  and  Criminal  courts.  It  was  almost 
impo-ssible  that  the  Advocate  should  at  the 
end  of  such  a  life  take  up  with  success  the 
unimpassioned  task  of  weighing  points  of 
Kquity.  Hence  Curran  took  with  him  to 
the  Rolls  Court  something  of  the  atmos- 
phere of  his  earlier  years. 

Many  of  his  judgments  read  like  appeals 
to  a  jury,  and  some  of  his  decisions  come 


knew  nothing  of  the  res  angnsla  domt 
which  hampered  and  crippled  Curran,  In 
1782,  being  fifteen  years  old,  he  entered 
Trinitv  College  ;  and  when  he  left  it  no  one. 
save  Hushe  himself,  doubted  that  a  few  years 
would  see  him  high  in  place  and  power.  He 
was  called  to  the  bar  in  1790,  and  at  once 
sprang  into  fair  practice. 

Seven  years  later  he  entered  parliament, 
and  in  1799  was  offered  a  scat  in  the  Cabinet 
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in  exchange  for  the  promise  of  his  support 
to  the  scheme  of  union.     But  Hushe  was 
one  of  the  few  men  at  that  time  worth  buy- 
ing who  were  not  to  be  bought.    He  declined 
the  bribe,  and  it  was  not  until  1805  that  he 
became  Solicitor-General.    In  1822  he  was 
made  Chief-Justice,  his  predecessor  having 
at  last  shown  himself  possessed  of  the  only 
Christian  virtue  which,  according  to  Hushe, 
he  lacked,  —  that  of 
resignation.    He  held 
this   post  for  twenty 
year.s,  and  died  in  the 
year  following  his  re- 
tirement.   His,  above 

all  other  specimens  of 

Irish  forensic  oratory, 

are    worth  reading. 

The  wit  is  pure,  caus- 
tic, and  refined  ;  the 

imagery  powerful  and 

nc\  ercxiravagant ;  the 

pathos  deep,  and  the 

narration    clear  and 

distinct. 

Nor  must  Richard 

Lalor  Shell  be  omitted 

from  the  group.  Born 

in  1 79 1,  the  sun  of  a 

prosperous  but  specu- 
lative merchant,  Shed 

was  educated  mainly 

at  the  ICnglish  Jesuit 

College  at  Stonyhurst. 

Here,   doubtless,  he 

imbibed  the  opinions  which  made  him  after- 
wards famous  as  the  exponent  of  the  Catholic 
claims.  He  returned  to  Ireland  in  1807,  and 
entered  Trinity  College,  where,  like  Curran. 
he  devoted  himself  to  classical  reading  to 
the  neglect  of  every  other  study.  He  joined 
the  Irish  Bar  in  1814,  and,  since  his  father's 
speculations  had  gone  amiss,  took  to  the 
writing  of  plays  to  ease  his  briefless  years. 
Op|X)rtunely  he  conceived  a  plalonic  aflfec- 
lion  for  Miss  O'Neill  (Ireland's  greatest 
Juliet),  and  under  this  influence  wrote  several 
fairly  successful  tragedies,  in  most  of  which 
59 
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Miss  O'Neill  played  the  heroine.  In  1816 
he  married  Miss  O'Halloran,  niece  of  the 
Master  of  the  Rolls.  —  a  match  looked  on  as 
another  prudent  attachment,  although  the 
connection  seems  to  have  brought  him  little 
profit. 

Again  he  turned  to  play-writing,  and  pro- 
duced three  more  tragedies.  Thence  he 
wandered  into  literature,  using  his  knowledge 

of  things  legal  and 
his  dramatic  insight 
in  some  admirable 
"Sketches  of  the  Irish 
Bar  " 

All  this  time  he  had 
been  steadily  gaining 
a  practice  ;  and  when 
the  Catholic  Associa- 
tion was  started,  it 
found  in  its  leaders. 
Shell  and  O'Connell, 
two  of  the  leaders  of 
the  Bar.  Sheil  filled  the 
gaps  in  O'Connell's 
oratory.  "  The  Kerry- 
man  "  inflamed  the 
gallery.  Sheil  inspired 
the  stalls,  and  the  two 
set  Ireland  in  a  blaze. 
He  was  never  a  very 
great  lawyer,  but  he 
was  at  the  last  a  well- 
feed  advocate,  and  in 
knowledge  of  practice 
was  supreme. 
In  1830  he  received  his  silk  gown,  and  in 
the  next  year  took  his  scat  in  the  House  of 
Commons.  Christopher  North's  description 
of  him  at  this  time  is  (as  were  all  North's 
descriptions)  a  perfect  pen-picture:  — 

"  He 's  another  of  your  little  fellows,  —  a 
more  insignificant  person  as  to  the  bodily 
organ  I  never  set  spectacles  on.  Small  of 
the  smallest  m  stature,  shabby  of  the  shab- 
biest in  attire.  .  .  .  and  his  voice  is  as  hoarse 
as  a  deal  boanl.  except  when  it  is  piercing  as 
the  rasp  of  a  gimlet.  But  Nature  has  given 
him  as  line  a  pair  of  eyes  as  ever  graced 
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human  head,  —large,  deeply  set,  dark,  liquid, 

flasliini^  like  cjcms.  And  these  fix  you 
presently  like  a  basilisk  ami  before  lie  has 
spoken  ten  miuutcs  you  give  yourself  up  to 

the  feeling  that  you  are  in  the  presence  of  a 
man  of  genius."   His  parliamentary  career 

was  one  long  success,  marred  for  a  time 
only  by  his  quarrel  with  O'Conneli  conse- 
quent ou  his  refusal  to  go  to  the  length  of 
The  Liberator "  on  the  Catholic  question. 
He  died  at  Florence  in  185 1,  and  was  buried 
tliere. 

Among  these  sketches  of  past  leaders 
of  the  Irish  Bar  a  man  of  a  more  recent 
generation  may  well  serve  as  the  last 
example. 

Richard  Dowse  was  an  Ulsterman  by  birth, 
and  by  birth  alone.  The  Ulsterman,  like  his 
Scotch  progenitor,  "jokes  wi*  deeficulty." 
Dowse  would  probably  have  found  it  hard 
to  be  serious  :  but  it  is  not  on  record  that  he 
ever  tried.  Life  ^iecnipd  one  hn^e  extrava- 
gance to  him.  Law  a  farce  in  which  he 
played  a  leading  part,  the  House  of  Com- 
mons  and  the  Bench  a  theatre  for  the  exer* 
cise  of  his  wit.  Vet  Dowse's  life  was  one 
lorii;  success.  As  a  Xisi  Prius  leader  he  was 
unsurpassed ;  no  man  was  more  readily 
listened  to  in  parliament,  and  the  Court  of 
Exchequer  twenty  years  ago  owed  much  of 
its  high  reputation  to  his  presence. 

Dowse  was  born  in  1824,  when  men  had 
just  begun  to  hear  of  .Sheil  and  O'Conneli,  and 
gained  a  scholarship  in  Trinity  College  in 
1848.  He  graduated  B.  A.  in  1850,  and  was 
called  to  the  liar  in  1852.  Vox  a  few  years 
he  devoted  hmi.self  to  the  biiildinpf  of  a  great 
reputation  at  Nisi  Frius,  and  he  was  soon 
known  as  a  man  to  be  feared, — a  man  with 
a  pitiless  knack  of  detecting  his  opponent's 
w  eakness,  and  a  gift  for  holding  up  an  adverse 
witness  to  ridicule.  Me  was  never  an  espe- 
cially eloquent  orator.  The  fact  of  his  being 
a  dangerous  man  to  have  against  any  but 
the  strongest  case  brought  Dowse  most  of 
his  buiiiness ;  and  when  in  1868  he  was 


elected  member  for  Londonderry,  he  was  the 
leader  of  the  Nisi  Priiis  Bar 

The  House  of  Commons  usually  takes  to  its 
wits  It)  humcwhat  tentative  fashion ;  but  it 
welcomed  Dowse  with  open  arms.  His 
dictum  that  "because  some  judges  are  old 
women  is  no  reason  why  every  old  woman 
may  be  a  judge  '  is  a  tradition  that  will  live 
in  the  House  as  long  as  that  hardy  annual, 
the  women  suffrage  question,  comes  up  for 
inspection  and  defeat.  Having  served  the 
apprenticeship  of  Solicitor-General.  Dowse 

I  became  a  Baron  of  the  Court  o£  Exchequer 
in  1872.  His  appointment  was  hailed  with 
some  misgiving.  The  Exchequer  Bench  is 
not  a  sphere  for  a  humorist,  and  it  was  pro- 
phesied that  either  his  reputation  as  a  lawyer 
or  a  wit  was  doomed.    Had  Dowse  be<:n  a 

j  mere  buffoon,  this  might  have  come  to  pass. 
But  he  was  more.  He  was  a  man  of  cul- 
ture, of  clear  cimimon-sense,  and  possessed  of 
a  gift  for  piercing  through  all  the  outside 
circumstances,  and  coming  to  the  core  and 
essence }Of  the  case.  His  colleague,  the  pre- 
sent Chief  Baron  Palles.  had  law  enough  for 
two,  and  hence  it  came  about  that  no  fairer 
or  more  competent  tribunal  ever  sat  in  the 
Court  of  Exchequer. 

Baron  Dowse  died  in  1890.  No  one 
realized,  until  his  death,  what  a  high  place 
he  held  in  popular  favor.  The  deep,  rich 
voice  with  its  inimitable  accent,  the  shrewd 
and  laughing  eye,  the  portly,  comfortable 
frame  have  become  an  institution  through  the 
assized  towns  of  Ireland. 

His  death  ecli[)scd  the  f^ayety  of  the  Court 
of  Exchequer,  and  it  has  never  rerovcred  its 
tone.  It  is  perhaps  more  decorous ;  it  is 
certainly  more  dull.  It  was  fitting  that 
the  "Times/*  in  pronouncing  a  panegyric 
on  the  dead  man,  should  end  with  a  bull 
which  would  have  made  the  heart  of  its  sub- 
ject rejoice, — 

"A  great  Irishman  has  passed  away. 
God  grant  that  many  as  great,  and  who  as 
wisely  love  their  country,  mnyjoihw  Aim  !" 
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LICENSE  OF  SPEECH   OF  COUNSEL. 


Bv  Irving  Browne. 


I. 


'pRETTY  nearly  all  the  evils  of  human 

exjstciice  have  come  through  ovcr- 
cxercise  of  the  tongue.  It  is  such  a  very  con- 
venient and  agile  weapon  of  offence  or  defence 
that  men  are  extremely  apt  to  employ  it 
instead  of  fists  or  feet  or  natural  or  manu- 
factured aj^cncies.  I  have  often  worulcred 
whether  this  world  would  not  have  been  a 
great  deal  pleasanter  and  more  peacelul  if 
all  men  had  been  born  deaf  and  dumb,  and  it 
has  always  shocked  my  sensibiHties  to  read 
those  poetical  pictures  of  the  future  state 
of  existence  which  represent  immortal  beings 
as  not  having  repented  of  excess  of  speech 
on  earth,  and  as  singing  psalms  to  all  eter> 
nity.  Perhaps  men  would  have  found  some 
other  way  of  expressinsf  their  feelinj^s  and 
opinions  if  they  had  not  been  endowed  with 
this  fiery  little  member.  I  believe  it  is  said 
that  the  deaf  and  dumb  are  worse-tempered 
than  those  who  can  hear  and  speak,  on 
account  of  the  l;tck  of  this  natural  vent 
But  at  all  events  a  very  wise  man  has 
recorded  that  "  Speech  is  silver,  but  silence 
is  golden."  Let  it  be  understood  that  no 
reflection  is  here  intended  against  those 
eloquent  and  long-winded  gentlemen  who 
have  just  finished  (let  us  hope  it !  )  the  dis- 
cussion of  the  bearings  of  the  seal-lishing 
business.  They  have  wisely  been  getting 
themselves  iiUo  training  for  eternity,  and 
now  that  they  hnve  ceased  from  troubling 
for  a  time,  the  world  will  shout,  "  Sclah  !  " 

Very  great  license  of  speech  has  always 
been  vouchsafed  to  counsel.  This  is  neces- 
?s3ry.  because  they  arc  required  to  talk  so 
much  more  than  any  other  class  of  men 
except  auctioneers,  and  are  not  tolerated 
within  the  safe  and  inoffensive  limits  of 
those  iterative  persons.  Lawyers  inevitably 
"slop  over"  a  good  deal,  unlike  George 


Washington,  —  although  it  is  now  said  that 
he  did  relax  considerably  at  Monmouth. 
The  business  of  advocacy  and  the  inevitable 
failings  of  human  nature  are  taken  into  the 
account.  Suitors  expect  and  demand  that 
council  shall  grow  very  vehement  and  lo- 
quacious and  red  in  the  tongue  —  so  to 
speak  —  in  their  behalf.  That  is  what  they 
are  paid  for  doing.  And  counsel,  not  only 
as  a  matter  of  business  and  from  an  earnest 
desire  to  give  the  client  his  money's  worth. 

hut  throuf,'h  a  natural  propensity,  are  much 
more  apt  to  wax  loud  and  angry  and  care- 
less in  speech  in  the  client's  cause  than  they 
would  in  their  own.  An  acquired  taste 
(like  that  for  Katishaw  in  the  opera)  is 
always  stronger  than  a  natural  appetite,  and 
it  seems  easier  for  advocates  to  lash  them- 
selves into  professional  fury  than  into 
personal  indignation.  That  is  the  reason 
why  lawyers  SO  seldom  have  personal  quar- 
rels Consequently  courts  have  uniformly 
protected  counsel  against  liability  to  respond 
in  damages  for  slanders  uttered  at  the  bar. 
But  although  counsel  are  thus  individually 
protected,  their  clients  are  sometimes  made 
indirectly  to  suffer  on  account  of  their 
intemperance  of  speech.  New  trials  are 
frequently  granted  for  this  reason. 

It  is  a  noteworthy  fact  that  such  new 
trials  are  much  more  frequently  awarded  in 
the  West  and  South,  in  the  new  and  com- 
paratively wild  parts  of  our  national  domain, 
than  in  the  older  and  more  cultivated  States. 
This  is  certainly  not  because  the  otTencc  is 
any  less  common  in  the  latter.  I  have  often 
listened  to  ohinrc;ations  and  denunciations 
and  accusations  on  the  part  of  counsel  in 
the  State  of  New  York,  which  went  in  at 
one  judicial  ear  and  out  at  the  other,  and 
did  not  even  raise  the  eyebrows  of  oppos- 
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ing  counsel,  for  which  a  new  trial  would 
inevitably  have  been  awarded  in  the  wild 
and  woolly  West,  even  if  they  did  not  lead 
to  a  corap>etition  of  ability  in  the  drawin-; 
of  weapons  outside  the  court-room  after 
adjournment  The  lawyers  of  the  East,  clad 
in  black  cloth  and  decorous  boiled  shirts 
and  white  cravats,  are  apparently  a  great 
(I  al  more  reckless  in  professional  speech, 
and  with  impunity,  than  their  brethren  of  the 
West,  in  their  flannel  shirt-sleeves  and  with 
no  neckties.  This  seems  quite  anomalous. 
Many  an  Eastern  lawyer  excites  the  admira- 
tion of  ihc  populace  aiul  of  a  sensational 
class  of  legal  biographers  by  indulgence  in 
**  scathing  sarcasm"  and  "  appalling  denun- 
ciation/' which  would  simply  get  the  other 
side  a  new  trial  in  the  States  which  we  are 
too  apt  to  regard  as  less  cultured  and  polite. 

I  believe  that  the  held  of  new  trials  for 
intemperate  utterances  of  counsel  has  never 
been  systematically  gleaned,  and  that  going 
over  it  may  afford  some  amusement  and  pos- 
sibly some  useful  instruction  to  the  pro- 
fession. 

The  points  of  error  of  counsel  in  the 
particular  in  question  are  generally  their 

commenting  on  evidence  which  they  assume 
to  be  in  the  case,  bnt  which  is  not;  their 
unwarrantable  abuse  and  inflammatory  lan- 
guage ;  and  their  remarking  upon  the  failure 
of  prisoners  to  take  the  stand  on  their  own 
behalf. 

The  privi1ef:^es  of  counsel  in  comincnt  are 
well  stated  in  an  early  case  (Mitchum  r-. 
State,  1 1  Ga.  615) :  The  counsel  represents 
and  is  a  substitute  for  his  client ;  whatever 
therefore  the  client  may  do  in  the  manai^'e- 
ment  of  his  cause  may  be  done  by  his  coun- 
sel. 1  he  largest  and  most  liberal  freedom 
of  speech  is  allowed,  and  the  taw  protects 
him  in  it.  The  right  of  discussing  the 
merits  of  the  cause,  both  as  to  the  law  and 
the  facts,  is  unahrtd^^ed.  The  range  of  dis- 
cussion is  Wide.  fie  may  be  heard  in 
argument  upon  every  question  of  law.  In 
his  addresses  to  the  jury  it  is  his  privilege 
to  descant  upon  the  facts  proved  or  admitted 


in  the  pleadings;  to  arraign  the  conduct  of 
the  parties ;  impugn,  excuse,  justify,  or  con> 
demn  motives,  so  far  as  they  arc  developed 
in  evidence  .assail  the  credibility  of  witne.sse.s 
I  wlien  it  IS  impeached  by  direct  evidence,  or 
by  the  inconsistency  or  incoherence  of  their 
testimony,  their  manner  of  testifying,  their 
appearance  on  the  stand,  or  by  circumstan- 
ces. His  illustrations  may  be  as  various  as 
the  resources  of  his  genius;  his  argumenta- 
tion as  full  and  profound  as  his  learning  can 
make  it ;  and  Yat  may,  if  he  will,  give  play 
j  to  his  wit  or  wings  to  his  imagination." 

The  foregoinc^  language  of  \isbet.  j.,  must 
I  have  been  admired  by  Fowler,  J.;  for  in 
Tucker  t'.  Henntker,4i  N.  H.  323.  he  repro- 
duced it  as  his  own,  without  quotation  marks 
'  or  credit,  with  more,  to  the  extent  in  all  of 
j  a  page,  —  "  plafjiari/ed  "  it,  as  Judge  i  homp- 
,  son  says  (1   I  homp.  i  rials,  p.  747,  note), 
although  I  do  not  find  the  "  slight  omissions 
and  rhetorical  improvements"  which  that 
eminent  author  delects.    In  respect  to  this 
very  remarkable  coincidence  one  could  hardly 
adopt  the  poet's  expression.  — 

Vainly  the  fowler's  eye 
Might  mark  thy  distant  flight  to  do  thee  wrong." 

Althmiji^h  it  is  not  precisely  germane  to 
my  topic,  I  cannot  forbear  quoting  Judge 
Nisfaet's  admirable  and  eloquent  vindication 
of  the  lawyer,  in  the  same  opinion.  He  says: 

I  "  It  is  not  foreign  to  the  subject  to  say  that 
it  is  the  duty  of  counsel  to  guard,  by  the 
most  scrupulous  propriety  of  demeanor,  in 
the  conduct  of  a  cause,  the  dignity  and 
honor  of  the  profession.  Connected  as  it 
is  most  intimately  with  tiie  adniinistratiun 
of  justice.  It  should  be  protected  most  vil:i- 
laiitiy  from  falling  into  popular  dibfcputc.  li 

j  ought,  as  I  verily  believe  it  does,  to  com- 
mand the  respect  of  the  wise  and  the  revcr- 

'  ence  of  the  <;ootl.  Power  and  place,  hereditv, 
wealth,  stupidity  in  high  social  position,  and 
even  genius,  pandering  to  a  popular  taste  for 
caricature,  jealous  of  the  power  which  it 

'  wields  upon  governments,  have  labored  to 

t  degrade  it   Still  in  this  country  and  in 
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K  n  ^^hrtd,  if  nowhere  else,  the  bar  is  the  lad- 
der upon  which  rnt'n  mount  to  distinction  ; 
the  lawyer  is  the  ciiampion  of  popular  rights  ; 
the  dass  to  which  he  belong  is  more  influ-^ 
ential  than  any  other ;  and  counsel,  yes,  feed 
counsel,  is  indispensable  to  a  fair  and  full 
admini«;tration  of  justice.  When  learning, 
and  character,  and  practised  skill,  and  elo- 
quence^ and  enthusiasm  chastened  by  dis- 
cretion, are  enlisted  in  behalf  of  the  litigant, 
he  may  rest  assured  that  he  holds  in  his 
cuiinsei  the  very  best  guarantee  against  all 
forms  of  wrong  and  oppression  in  the  admin- 
istration of  the  law. '  It  is  true  that  he  is 
paid  for  his  services;  and  what  of  that? 
Are  not  princes  and  premiers,  presidents 
and  pi  it!sts,  also  paid  ?  One  thing  never  yet 
was  boaglitwith  money,  and  that  is  the  soul- 
eng^rossing  identification  of  counsel  with  his 
client.  It  is  the  gratuitous  bestowal  of  his 
sympathy,  drawing  forth  the  masterly  powers 
of  his  genius  and  the  rich  treasure  of  his  learn- 
ing, that  malces  the  great  lawyer  the  honored 
and  influential  citizen.  The  approval  of  his 
conscience,  the  resf>ect  of  good  men,  are  liis 
reward,  far  richer  than  the  stipulated  fee  of 
these  days  or  the  honomntim  of  the  Roman 
advootte.  If  I  thus  magnify  the  office  of 
the  counsel,  it  is  for  the  purpose  of  saying  that 
its  very  importance  makes  indispensable  the 
exclusion  of  the  habit  which  we  now  con- 
demn. But  I  proceed,  claiming  the  indul- 
gence" etc.  (No  apology  is  necessary,  J  udge !) 

The  only  exception  I  would  take  to  these 
remarks  is  to  the  intimat  ion  that  "  fees  "  arc 
essential.  Counsel  not  infrequently  put  lorth 
their  noblest  ctlorts  without  reward  or  hope 
of  reward. 

Lumpkin,  J.,  also  gave  the  bar  great 
compliment-;  m  Berry  v.  State.  lO  Ga.  522, 
while  reprinuiTKliiii;'  the  practice  of  undertak- 
ing, ■'  by  a  side  wind,  to  get  that  in  as  proof 
which  b  merely  conjecture."  He  called  them 
"  a  profession  which  is  the  great  reposi  tory  of 
the  first  talents  iti  the  cnnntry,  and  to  whose 
standard  the  most  gified  habituallv  flock,  as 
offering  the  highest  uuiuceineiiU  oi  reputa- 
tion, wealth,  influence,  authority,  and  power,  j 


which  the  communitv  can  bestow.  .  .  .  No 
j  one  witnesses  with  tuure  uiifcigneii  pride  and 
1  pleasure  than  njyseli  llic  effusions  of  forensic 
eloquence  daily  exhibited  in  our  courts  of 
justice.  For  the  display  of  intellectual 
power,  our  bar  speeches  are  equalled  by  few. 
surpassed  by  none.  Why  then  resort  to  such 
a  subterfuge.'  Does  not  history,  ancient 
and  modern,  ^nature,  art,  science,  and  phi- 
losophy ;  the  moral,  political,  financial, 
commercial,  and  legal,  —  all  open,  to  coun- 
sel their  rich  and  inexhaustible  treasures 
for  illustration  ? "  (They  docs,  J  udge,  they 
does.)  "  Here,  under  the  fullest  inspira- 
tion of  excited  genius,  they  may  gi\'e  vent  to 
their  fjlowini;  conceptions  in  thoughts  that 
breailie  and  words  that  burn.  Nay,  more ; 
giving  reins  to  their  imagination,  they  may 
permit  the  spirit  of  their  heated  enthusiasm 
to  swing  and  sweep  beyond  the  Haming 
bounds  of  space  and  time,  —  extra  flaium'in- 
tia  moenUi  mundi.  But  let  nothing  tempt 
them  to  pervert  the  testimony,  or  surrepti- 
tiously array  before  the  jury  facts  which, 
whether  true  or  not,  have  not  been  proven." 
After  al!  this  eloquence,  it  is  curious  to 
observe  that  the  court  did  not  deem  it  error 
,  to  admit  in  evidence  a  confession  extracted 
from  a  negro  slave,  an  accomplice,  by  whip- 
ping !  The  eloquent  Lumpkin  observed  :  "  It 
is  immaterial  from  what  soun  e,  or  tinder  what 
circumstances  the  accusation  was  made, 
whether  by  a  negro  or  a  white  man  ;  whether 
it  was  voluntary  or  induced  by  the  flattery 
of  liopc  or  tlie  pain  of  punishment ;  whether 
It  came  from  a  talking  ass  or  a  talkiii.;  snake, 
a  stock,  a  stone,  man.  beast,  or  reptile,  ani- 
mate or  inamtnate  object,  —  it  is  admissible 
as  a  key  to  or  explanatory  of  what  was  said 
and  done  by  the  prisoner." 

In  Frv  ,'.  Hcnnett,  ^  Bosw  (\.  Y.  Snjie- 
rior),  200.  counsel  said  :  The  '  Herald  '  by 
and  by  began  to  find  that  it  could  not  live 
without  doing  something  to  attract  public 
attention ;  and  about  the  days  of  Ellen 
Tewetl  it  came  ont  as  one  of  the  most 
lulanious  sheets  that  ever  c.xi^jlcu  since  man 
I  was  allowed  by  the  Almighty  to  handle  a 


Digitized  by  Google 


470 


pen,"  The  jud^e  having  charged  the  jury 
to  "  leave  out  of  view  anything  that  has  been 
said  as  to  the  character  of  his  newspaper, 
about  which  there  is  no  evidence  before  us," 

it  was  held  tliat  the  remarks  were  not  error. 
(This  IS  an  amusing  case.  Frv  was  n  nrtn- 
ager  ol  Italian  opera,  who  had  the  usual 
quarrels  with  his  singers ;  and  the  comments 
of  the  "  HeraM  "  were  in  respect  to  his  con- 
duct therein.  The  report  covers  fifty  pages  ) 
In  Turner-'.  State,  4  Lea  (Tenn  )  209,  a 
prosecution  for  larceny,  the  district  attorney 
totd  the  jury  that  there  was  a  regular  band 
of  thieves  in  the  neighborhood  in  question  ; 
that  the  defendant  was  one  of  them,  naming 
other.s  known  to  the  jury  to  have  been 
recently  convicted  ;  and  added  :  "  If  the  jury 


fail  to  convict  the  defendant  in  thi?  case, 
I  would  not  blame  the  people  for  taking 
the  law  in  their  own  hands."  The  conviction 
was  reversed  on  this  account   On  the  other 

hand,  in  Scott  t'.  State,  7  Lea,  236,  the  attor- 
ney's remark  that  "  if  the  juries  don't  punish 
the  crime,  the  people  will  rise  up  and  punish 
it,"  was  held  not  material  error.  And  in 
Northington  v.  State,  14  Lea,  424,  a  prose- 
cution for  bringing  stolen  mules  into  the 
State.  It  was  held  that  reference^;  to  the 
crimes  ot  Guiteau  and  Buford  were  nut  fatal 
to  the  conviction,  as  those  crimes  were  not 
facts  not  in  proof,  "  but  only  matters  of 
current  history  used  by  way  of  enforcing  an 
argument."  So  a  reasonable  amount  of 
historical  scholarship  is  tolerated. 


THE  PARDONINQ  OP  THE  ANARCHISTS:  IS  GOVERNOR  ALTGEI<D 

LIABLE  TO  IMPSACHMBNT? 

Bv  George  H.  Shiblev. 


ON  the  evening  of  May  4,  1886,  in  the 
city  of  Chicago,  a  dynamite  bomb  was 
thrown  into  a  squad  of  policemen,  numbering 
onehundredand  eighty,  whereby  seven  police- 
men were  killed,  and  six^  more  wounded. 
In  the  endeavor  to  find  the  guilty  party  or 
parties,  several  arrests  were  made,  and  an 
indictment  returned  against  eight  persons, 
charging  them  with  being  participants  in  a 
conspiracy  having  for  its  object  the  destruc- 
tion of  the  police  and  militia  of  the  city  of 
Chicago,  and  that  m  pursuance  of  such  con- 
spiracy the  bomb  was  thrown  which  did  the 
killing.  At  the  end  of  a  lengthy  trial  the 
jury  returned  a  verdict  finding  seven  of  the 
defendants  guilty  of  murder,  and  fixing  death 
as  the  penalty ;  the  eighth  man,  Oscar  \V. 
Neebe,  guilty  of  murder,  and  fixing  the  pen- 
alty at  imprisonment  in  the  penitentiary  for 
a  term  of  fifteen  years.  The  case  was  by 
the  defendants  appealed  to  the  Supreme 
Court  of  the  State.  The  judgment  was 
affirmed.    The  court,  in  a  unanimous  opin- 


ion of  one  hundred  and  sixty'Seven  pages  (122 
111.  100 —  267),  reviews  the  evidence  and  dis- 
cusses the  principles  of  law  which  properly 
govern  the  case   The  findings  as  to  the 
con^ira^^  and  the  defendants'  connection 
therewith,  are,  in  short,  as  follows :  First, 
that  the  bomb  thrown  was  made  by  Lingg, 
one  of  the  defendants  ;  second,  that  Lingg 
v»s  a  member  of  the    International  Asso- 
ciation," the  members  of  which  entered  into 
a  conspiracy  having  for   its   object  "the 
destruction  of  the   police  and   militia  of 
Chicago ;  "  third,  that  all  of  the  defendants 
were  members  of  the  association,  and  took 
an  active  part  dieretn;  fourth,  that  the 
bombs  constructed  by  Lingg  and  his  as'so- 
ciates  "  were  made  under  the  auspices  of  the 
International  Association,  and  in  furtiici- 
ance  of  its  objects  and  purposes  fiCtb, 
the  bomb  was  thrown  by  a  coconspirator, 
and  m  furtherance  of  the  conspirac\'.  The 
evidence  of  this  being  that  the  bomb  was 
one  made  by  Lingg  (sec  first  finding),  and 
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that  on  the  evening  of  May  4th  Lingg  and 
his  associate5?  carried  a  large  niimber  of 
bombs  to  a  place  "known  as  Neff's  Hall," 
and  V  tbat  as  soon  as  the  trunk  was  opened 
and  deposited  in  the  hall-way,  men  came 
forward  and  took  bombs  therefrom,  indicat- 
ing an  expectation  that  bombs  would  be  found 
at  that  place  at  that  time."  The  circum- 
stances under  which  the  bomb  was  thrown, 
and  the  discharge  of  firearms  immediately 
following  the  throwing^  of  the  bomb,  corrc- 
sponded  with  the  plan  of  attack  ]3rcviously 
agreed  upon  by  the  conspiiators  ;  the  court 
saying:  "If  a  bomb  bad  been  thrown  into 
the  station  itself  and  the  policemen  had  been 
s!i()t  down  while  coming  out,  a  part  of  the 
conspiracy  would  have  been  litcm/Iy  exe- 
cuted just  as  it  was  agreed  upon.  It  could 
make  no  difierence  in  the  guilt  of  those  who 
were  parties  to  the  conspiracy  that  the  man 
who  threw  the  bomb  and  his  confederates 
who  fired  the  shot  waited  before  doing  their 
work  until  the  policemen  in  the  station  had 
left  it  and  had  advanced  some  three  hundred 
feet  north  of  it." 

The  findings  of  the  Supreme  Court  as  to 
the  /a  I  mess  of  the  trial  are  as  follows :  First , 
that  a  juryman  accepted  by  a  defendant 
while  he  has  unused  peremptory  challenges 
estops  him  from  complaining  that  such>juror 
was  incompetent  (the  first  eleven  jurymen 
were  accepted  by  the  defendants  while  they 
had  unused  peremptory  challenges) ;  second, 
that  the  twelfth  juror  (who  was  by  the  court 
accepted  after  the  defendants*  peremptory 
challenges  were  exhausted,  and  after  a  chal- 
lenge by  thero  for  cause  was  overruled)  was 
a  competent  juror. 

The  two  last-mentioned  findings  were,  by 
writ  of  error,  carried  to  the  Supreme  Court 
<if  the  United  States,  and  by  it  unanimously 
affirmed  (123  U.  S.  131, 168). 

Before  tbe  time  set  for  the  execution  of 
the  condemned  men.  Governor  Ogtesby  com- 
muted the  sentences  of  Fidden  and  of 
Schwab  to  imprisonment  for  life ;  there 
were  hanged  defendants  Spies,  Engel,  Fis- 
cher, and  Pknons,  lin^  having  killed 


j  himself  by  holding  a  bomb  in  his  mouth 

'  and  exploding  it. 

,     Uii  June  27,  1893,  Governor  Altgeld,  in 
tbe  exercise  of  tbe  power  conferred  by  tbe 
I  Constitution  of  the  State  of  Illinois  in  the 

,  words,  "  The  Governor  shall  have  power  to 
grant  reprieves,  commutations,  and  panions, 
after  conviction,  for  ail  otiences  '  <;avc  the 
imprisoned  men  their  liberty,  giving,  as  his 
reasons  for  so  doing  :  First,  that  the  Stat* 
f  iih  d  to  sJiow  that  tht-  priuinci  s  had  com- 
mitted a  crutw;  second,  tbat  t/u  tnai  was 
not  fair." 

It  is  remarkable  that  the  reasons  assigned 
by  the  Governor,  in  a  paper  of  at  least  twelve 

thousand  words,  are  not  that  the  circum- 
I  stances  of  the  case  call  for  niircy.  but  that 
the  pardoning  power  is  exercised  that  jiis- 
tice  may  be  done ;  in  short,  that  the  judicial 
Department  of  government  imprisoned  un- 
just Iv  those  who  are  pardoned,  and  judicially 
n)urdcred  those  wlio  were  hanged  Two 
t|uestions  are  by  this  pardon  and  the  reasons 

assigned  brought  prominently  forward :  First, 
were  the  so^alled  Anarchists  unjustly  con- 
demned ?  Second,  Is  the  Chief  I'xecutivc 
of  a  State,  under  the  power  to  pardon. 
authorized  to  review  the  facts  and  the  law 
f  whereby  a  prisoner  is  by  the  Judicial  Depart- 
j  mcnt  of  government  condemned,  and  declare 
officially  that  the  duly  constituted  courts  of 
justice  are  dispensmg  injustice? 
,  The  first  question  is  answered  by  the 
I  findings  of  the  Supreme  Court  of  the  State 
and  of  the  United  States,  as  above  quoted, 
togcllier  with  the  fact  that  no  ne^viy  dis- 
covered evidence  is  brought  forward  which 
tends  to  disprove  the  facts  found  by  the 
jury  to  be  true.  Governor  Altgeld,  it  is 
true,  quotes  an  affidavit  which  relates  to  the 
action  of  a  special  bailiff  who  served  the 
venire,  but  as  the  first  eleven  jurors  were 
accepted  by  the  defendants,  and  tbe  twelfth 
was  by  the  Supreme  Court  of  the  State  and 
of  the  United  States  held  to  be  a  competent 
juror,  the  affidavit  does  not  show  that  the 
defendants  did  not  have  a  fair  trial ;  it 
'  follows  that  the  Governor's  argument  is 
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fallacious, —  an  untruth.  — a  fact  which  he 
must  have  known,  he  havins:  been  a  circuit 
juclL;e.  Other  affidavits  are  quoted,  not  as 
bciitj^  in  their  nature  newly  discovered  evi- 
dence, but  as  tending  to  prove  a  theory 
which  the  Governor  advances  to  the  effect 
that  the  bomb  w;is  thrown  by  a  personal 
enemy  of  Chief  Inspector  Bonfteld.  This 
evidence  is,  by  well-recognized  principles  of 
justice,  entitled  to  no  weight 

The  second  question  is  an  important  one ; 
if  allowed  by  f»ur  form  of  government,  it 
permits  the  Chief  Executive  to  officially 
brand  a  ohordimtt  department  of  govern- 
ment as  being  corrupt,  without  first  giving 
the  accused  parties  the  right  of  a  trial,  and 
the  brini^inpj  forward  of  proof  to  sustain  the 
correctness  ot  their  position.  The  facts  are 
that  the  Constitution  dL  the  State  provides 
that  **  the  Governor  and  all  civil  officers  of 
this  State  shall  be  liable  to  impeachment  for 
any  misdemeanor  in  otfico."  It  nisn  proviclc-; 
that,  "The  powers  ot  government  of  this 
State  are  divided  into  three  distinct  depart- 
ments, —  the  Legislative,  Executive,  and 
Judicial,  —  and  no  person  or  collection  of  |>er- 
sons,  bein};  one  of  these  departments,  ihall 
exercise  auy  poiocr  properly  belonging  to 
either  of  the  others,  except  as  hereinafter 
expressly  directed  or  permitted." 

The  Ju  licia!  Department  is  given  the 
power  to  inttrpn  f  the  law  which  the  Legis- 
lative Department  enacts,  and  apply  the 
law  to  ike  affairs  of  the  tHkahttants  when- 
ever a  case  is  properly  brought  before  it  ; 
in  other  words,  to  administer  justice, — 
redress  wrongs. 

Ihe  Governor  is  given  the  power  to  "par- 
don after  conviction  ;  *'  in  other  words,  show 
mercy,  forgive,  remit  the  punishment  in- 
flicted by  the  Judicial  Department.  This 
power  is  subject  to  no  restraints,  but  it  does 
not  confer  upon  the  Governor  authority  to 
interpret  the  law  in  a  case  where  the  Snpretne 
Court  has  interpreted  it,  or  to  apply  the  la:v 
to  the  affairs  of  an  inhabitant  in  n  cise  lulieic 
the  Sitprcm-:  Cotirf  titn-  af^fited  if.  The 
Anarchists   case  tiad  l)ccome  res  juJicata. 


and  therefore  could  not  properly  be  ques- 
tioned by  the  Executive  Department.  If 
the  Justices  of  the  Supreme  Court  of  the 
State  have  violated  their  oaths,  they  are 
liable  to  impeachment ;  but  ttniii  such  time 
as  the  interpretation  of  the  law,  as  mad«  by 
the  Supreme  Court  of  the  State,  is  by  it 
reversed,  or  reversed  by  the  Supreme  Court 
of  the  United  States,  or  repealed  by  legislative 
action,  it  is  the  lam  of  /vir  land,  which  the 
Governor  in  his  oath  of  office  has  sworn  to 
I  uphold  and  to  execute.    For  example,  an 
I  ambiguous  statute  is  interpreted  by  the 
Judges;  when  they  have  ascertained  and 
announced  the  meaning  which  the  Legis- 
lature intended  to  convey,  the  statute  as 
intcr[ircted  is  the  expression  nf  the  legis- 
lative will,  and  therefore  the  law  which  the 
Governor  is  to  uphold  and  to  execute ;  for 
him  to  re-interpret  the  ambiguous  statute  is 
for  him  to  say  that  he  will  not  be  bound  by 
the  le^^islrtrive  will, — -that  he  acknnwlC'i- rs 
no  co-or(hnate  department  of  government, 
and  therefore  that  he  is  Governor,  Legisla- 
'  ture,  and  Ju^[e« 

Governor  Altgeld,  in  declaring:  .  tnrially 
that  "  it  is  here  that  the  rase  for  the  State 
failed,"  and  '•  the  trial  was  not  fair,"  has,  the 
writer  believes,  exercised  a  power  properly 
belonging  to  the  Judicial  Department  of 
I  government.  If  the  Governor  has  exercised 
I  a  power  prohibited  to  the  Executive  Depart- 
ment, he  has  committed  a  misdemeanor, 
and  is.  therefore,  liable  to  impeachment. 
(See  constitutional  provision,  ante.) 

I1ic  object  of  impeachment  is  simply  to 
remove  an  unht  person,  and  to  set  the  seal 
of  disapproval  upon  unauthorized  acts.  That 
the  seal  of  disapproval  should  be  set  upon 
the  statement  to  the  effect  that  the  Anar» 
chists  wlio  were  executed  were  judicially 
mtsrdered  by  the  Stale,  is  evidenced  by  the 
many  public  utterances  since  made,  among 
I  which  are  the  following:  Herr  Most  has 
proclaimed,  "  \Vc  must  have  a  rcckoninir 
with  thi.s  blood-snrkin?  crowd  '  "  A  club  \n 
Chicago,  on  the  Sunday  loUowing  the  |>ar- 
don,  passed  a  resolution  of  which  the  fol- 
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towing  is  a  clause :  "  Wktrms^  The  records 

show  that  police-captains,  bailiffs,  and  judges 
anarchistically  violated  established  precedent 
and  justice  in  imprisoning  those  Governor 
Altgeld  recently  released."  And  the  editor 
of  the  Grand  Forks  "News"  (N.  D.)  finds 
solace  in  Altgeld's  assault  upon  the  Judici- 
ary by  saying :  "  He  shows  that  the  man 
who  threw  the  bomb  was  never  loiind,  and 
that  there  was  no  way  of  legally  connecting 
the  men  who  were  prosecuted,  with  the 
boml>throwcr.  In  fact,  the  Governor  makes 
out  a  clear  case  of  murder  and  conspiracy 
against  Judge  Gary  and  the  Chicago  police 
that  could  not  have  been  more  strongly 
fortified,  or  more  truly  professed  by  the 

most  radical  Anarchist." 
There  is  no  great  cause  for  complaint 


that  three  misguided  men  who  now  doubt- 
less see  the  error  of  their  way  are  pardoned  ; 

cerlainlv  the  Governor  is  clothed  with  abso- 
lute power  to  pardon ;  but  when  he  in  exercis- 
ing the  pardoning  power  —  the  remission  of 
a  penalty  inflicted  by  a  court  of  justice  — 
usurps  judicial  power';,  and  in  liis  official 
capacity  declares  that  the  Supreme  Court 
of  the  State  and  of  the  United  States  have 
aflirmed  the  sentence  of  men  who  have  not 
committed  a  crime,  then  it  is  that  society 
must,  by  its  duly  constituted  machinery, 
brand  as  untrustworthy  sucli  utterance,  —  un- 
trustwurthy  because,  in  addition  to  its  being 
a  usurpation  of  power,  it  is  the  passing  of 
judgment  by  one  man  without  the  presenta- 
tion of  both  sides  of  the  case,  or  the  assist- 
ance which  the  argument  of  counsel  gives. 


LONDON  LE 

LONOOR,  Sept.  9, 1893 
T  MENTIONED  in  a  former  letter  the  vacancy 
^  lli  it  li.iil  ocr'irred  in  tlie  prot\-isorate  at  Ox- 
lord,  through  the  resignation  ol  the  Chair  of  Civii 
Law  by  Mr.  Bryce,  now  Chancellor  of  the  Duchy 
of  Lancaster.  After  much  delay  the  Government 
made  an  appointment  whirh  oci\i tinned  tjreat  snr- 
prise  in  every  quarter ;  tiiey  selected  Professor 
Goudy,  the  occapant  of  the  Civil  Law  Chair  in  the 
L'niver^iity  of  Edinburgh,  a  Scottish  advo<  ate.  who 
had  not  even  lieen  educated  at  Oxforil  or  Cam- 
bridge. Mr.  Goudy  was  admirably  qualified  tor 
the  duties  of  his  office  at  Edinbuigh,  where  the 
lecturer  does  not  require  to  do  much  more  than 
give  a  plain  statement  of  the  principles  of  Roman 
law  in  daily  prelections,  continued  through  a  win- 
ter teasioh  of  five  months  and  a  summer  session 
of  two ;  the  results  of  original  research  would  be 
out  of  place,  and  certainly  quite  beyond  the  grasp 
of  the  majority  of  the  students,  very  few  of  whom 
attend  the  cla»  of  Civil  Law  for  any  reason  except 
the  requirements  of  their  professional  rurrirulum. 
In  Oxford  it  is  far  otherwise.  The  professorial 
chairs  are  not  agencies  for  ordinary  tuition ;  this 
service  is  peHbrmed  by  tutors  and  lecturers.  The 
ancient  seats  of  Knplish  Icnrning  reser\-e  their 
chairs  for  scholars  and  thinkers,  who  enjoy  dis- 
£0 
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tinction  superior  to  the  mere  poaseasbn  of  compe- 
tent knowledge.   These  illustrious  professors  break 

the  silence  of  the  cloister  seldom  ;  their  position 
IS  not  demeaned  by  daily  toil,  and  therefore  the 
greater  need  that  on  the  infrequent  occasions  when 
their  voices  are  heard  by  small  and  select  audi- 
ences, a  new  idea,  a  fresh  fact,  should  be  contrib- 
uted  to  the  sum  of  human  knowledge.  We  wish 
Professor  Goudy  well  in  his  new  sphere ;  but  if  he 
wishes  to  be  more  than  an  academic  stipendiary, 
he  nnist  invent  a  hyputlicsis.  Can  none  of  our 
foremost  jurists  take  a  hint  from  the  fruitful  labors 
of  Biblical  critics,  and  demonstrate  that  few,  if 
any,  of  the  great  treatises  on  the  Law  of  Rome 
arc  really  from  the  pen  of  the  writers  with  whose 
names  they  have  hitherto  been  identified  R  Mr. 
Goudy  might  profitably  commence  such  an  oa- 
I  slaiight  n-i  wo  have  indicated  on  the  ol>scure  and 
frequetuly  unintelligilile  writings  of  which  Gaius  is 
the  reputed  author.  As  I  stated  in  my  previous 
reference  to  this  matter,  Mr.  Thomas  Raleigh, 
,  Fellow  of  All  .Souls  College  and  X'incrian  Reader 
J  in  f.aw,  was.  on  all  hands,  regarded  as  the  man 
I  most  highly  qualified  for  the  position,  and  keen 
regret  was  felt  when  it  was  found  that  his  claims 

ihad  not  lieen  ret  ogni/n1.  Se  veral  other  Oxford 
and  Cambridge  men  possessed  the  necessary  equip 
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tatexA  of  knowledge ;  but  Mr.  Raleigh  is  mure  than 
an  exact  nnd  accomplished  lawyer.  Vcr-cil  in 
modern  law  and  the  ancient  systems  out  or  which  it 
has  grown,  he  is  imbued  with  a  general  culture,  for 
which  exponents  of  jural  science  are  too  frequently 

incon!5piriious. 

Lord  Hannen,  wiio  represented  England  in  the 
Behring  Sea  Arbitration  at  Pahs,  has  resigned  his 
seat  as  a  lx)rd  of  Appeal.  Your  readers  will  reniem- 
ber  liiin  as  President  of  the  Parncll  (.'ominission, 
of  wiiich  his  conspicuously  successful  superintend- 
ence led  to  promottoo  from  the  presidency  of  the 
Probate  Divorce  and  Acimirnlty  rotirt  to  a  Lord- 
ship of  .Appeal  in  the  House  of  I>ords.  His  suc- 
cessor is  Lord  Justice  Bowen,  one  of  the  most 
cultivated  lawyers  on  the  bench.  I  feel  that  an 
elabor.itc  ('rsrription  of  these  linniivirics  would  be 
tedious  repetition,  after  the  excellent  and  exhaus- 
tive sketches  of  their  careen  winch  have  appeared 
in  your  columns.  I  need  iwt  expatiate  on  the 
possible  apj>otntments  to  the  vnrnnry  in  the  Court 
of  Appeal;  next  month  knowledge  will  replace 
speculation. 

A  good  ^toi  y  about  Sir  James  Fitzjames  Stephen 
and  Mr.  Waihly.  Q.  C,  who  is  a  poj»ul.ir  Nft  tlio- 
dist  preacher  us  well  as  a  prosperous  and  eloquent 
advocate,  is  going  the  round  at  present, — an  old 
one  revived,  but  none  the  worse  on  that  account* 
One  day,  during  the  Northern  Assizes,  Mr.  Justice 
Stephen,  the  presiding  judge,  returned  to  court 
before  the  conclusion  of  the  luncheon  hour,  that 
he  might  (luietly  peruse  his  notn  of  the  case  in 
the  trial  of  which  he  was  then  engaged.  A  jury- 
man, munching  sandwiches^  was  also  in  court, 
and  being  <rf  a  genial  and  conversational  turn,  he 
observed  to  his  lordship  that  it  was  a  fine  day  ;  his 
lordship  gruffly  assented.  Our  jurym.m.  being 
minded  lor  a  coseychat  with  the  judge,  proceeded 
to  inquire  if  his  lordship  had  ever  heard  Mr. 
Waddy  preach.  Upwards  glanced  Sir  James  Filz- 
jaines  in  grim  inarticulate  amazement.  "  Because," 
pursued  his  thoughtful  companion,  "  if  you  liave 
not,  I  should  be  pleased  to  place  my  seat  in  our 
Chapel  at  your  ilispo^il  next  Sunday."  "No,  I 
have  never  heard  Mr.  Waddy  preach,"  hoarsely 
thundered  the  greatest  of  England's  criminal  law- 
yers, "and  please  God,  I  never  will,  unless  con- 
veyed to  hear  him  by  force."  Another  bon  mot 
regarding  Mr.  Waddy 's  preaching  experiences  has. 
1  fear,  seen  the  light  in  your  pages  before.  On 
ascending  the  platfomi  In  a  chapel  in  some  circuit 


I. 

I  town,  the  learned  gentleman  espied  in  a  firont  seat 
'  tlie  farelioiis  and  'scomfnl  coimtenanre  of  Mr. 
Frank  Lucivwooil,  the  uiinvalkni  luiiuuri»l  ot  the 
bar.  Instead  of  yielding  to  timorous  jroputse,  the 
valiant  Waddy  seized  the  situation  by  the  horns,  so 
to  speak.  He  g.i^  e  otti  a  hymn  m  the  usual  man- 
ner, and  added  that  it  gave  iiiin  great  pleasure  tO' 
welcome  that  day  to  the  service  his  friend  and 
professional  brother,  Mr.  Lock  wood,  on  whom, 
after  the  hymn  had  been  sung,  he  would  call  to 

ilead  the  meeting  in  pra)'er.  Panic-stricken  at  the 
appalling  prospect,  Mr.  Lockwood  seized  hb  hat 
and  witljiln  \\  precipitately. 

\  great  number  of  our  outstanding  lawyers,  not- 
withstanding their  profession,  have  been  deeply 
interested  in  religious  matters,    lliree  Lords 
Chancellors  in  sTiccession  have  been  famous  in 
this  respect,  —  Lord  Haiherley,  Loril  Cairns,  and 
Ixnt)  Selbome.   I  really  ought  to  say  five  m  suc> 
cession,  for  Loid  Herschell  and  Lord  Halsbuiy 
have  an  almost  equal  title  to  surh  a  reputation. 
Lord  Selborne  is  one  of  the  greatest  of  living 
hymnologists  \  Lord  Oiirns,  I  have  been  informed, 
seldom  gave  a  garden  party  without  distributiaig 
lumn-books  nmong  the  guests  ere  their  departure, 
that  a  tuneful  devotion  might  preserve  his  hospi- 
tality irom  the  faintest  savor  of  dissipation.  Most 
of  these  five  ornaments  of  the  Woolsack  have  dab- 
blefl  in  Snnday-'^rlinol  tca<  hiiig.  althmigh  1  fincy 
Lord  Halsbury's  own  preference,  lor  instance,  is 
to  preside  at  meetings  where  the  importance  of 
this  branch  of  philanthropic  ministry  is  pointed 
out  to  others.    I^rd  Herschell  is  the  enemv  of 
religious  bigotry.    He  was  once  a  Presbyterian, 
but  some  yean  ago  feh  himself  constrained  to 
enter  the  fold  of  the  An^ican  Church.    Then  1 
must  not  f>>ri;rt  tlie  redoubtable  Lord  nrimthorpe, 
once  leatier  of  llie  Parhamentary  l>ar.  who  loves 
to  read  the  lessons  in  his  parish  church,  AH 
Saints*  Langham  Place,  London,  who  is  restoring 
at  his  own  ex])ense  St.  Albans  Ablxiy,  who  warmly 
fosters  all  the  oii.-ilaughts  of  the  Low  Church  party 
on  their  opponents,  and  who  lately  crowned  his 
services  to  the  cause  of  religion  by  designing  a 
new  clock  for  St.  i'anl^  Caihedral.     The  late 
Atioriiey-(iei)cral,  Sir  Richard  Webster,  not  so  long 
I  ago  sung  in  a  church  choir*  I  conk)  mukipfy 
^  instances,  but  enough  has  tx?en  said  to  evidence 
I  the  eminence  of  onr  respectability.    As  this  is  the 
1  long  vacation,  current  news  is  scanty. 
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The  American  Bar  Association. —  By  way  of 
vacatkM  the  Easy  Chair  rocked  itself  out  to  Chicago, 

takin;,'  it)  as  nun  h  of  the  j^reat  Show  as  could  be 
absorbed  in  six  days,  and  thence  to  Milwaukee  to 
atloid  the  anniiaf  meeting  of  the  American  Bar 
Association,  nnd  t!ie  conference  of  the  State  Com- 
missions on  uniform  legislation.  The  meetings  of 
the  Bar  Association  were  attended  by  about  the 
same  number  as  usual,  which  is  not  large,  but  hij;hly 
respectable  in  quality.  The  Easy  Chair  was  enabled 
to  hear  the  address,  by  Mr.  Justice  Brown,  of  the 
United  Stnic-i  Supreme  Court,  on  "Distribution  of 
Property."  This  was  a  model  in  matter  and  in 
delivery.    The  speaker  reviewed  the  roodeni  causes 

I  and  phases  of  discontent  with  the  prevailing  laws 

ol  tenure  of  pro])erty,  and  the  proposed  substitutes- 
He  spoke  of  socialism,  anarchism,  communlsni«  the 
strifes  between  lal>or  and  capital,  the  history  and 
policy  of  "  trusts."  the  right  to  dispose  of  property 
by  will,  atul  the  question  of  taxation.  His  observa- 
tions were  judicious  and  conservative,  and  in  the 
main  did  full  justice  to  the  claims  of  the  opposing 
schools  and  clas.scs.  We  are  inclined  to  believe 
that  he  hardly  did  justice,  however,  to  the  theoretical 
claims  of  the  anarciiists.  altiiough  he  properly  esti- 
nuted  the  practical  result  of  their  teachings.  He 
dismissed  this  class  of  persons  quite  summarily  as 
undisguised  bandits,  outlaws,  and  enemies  to  social 
order,  without  attention  to  the  fact  that  many  of 
their  public  advocates  and  teachers,  while  opposing 
all  forms  of  government,  deprecate  the  overthrow  of 
the  present  forms  of  government  by  violence,  but 
aigue  in  favor  of  peaceful  revolution,  and  predict 
that  men  without  government  will  prove  friendly  and 
harmonious.  This  is  a  specious  view,  but  it  is 
unfair  to  anarchists  to  pass  it  by  without  recognition. 
The  speaker  showed  that  this  country  is  more  liberal 
than  most  in  allowing  testamentary  dispositions  of 
estates,  and  urged  that  some  restriction  in  this 
regard,  when  the  claims  of  family  or  kindred  inter- 

I  TCne,  would  be  advisable,  —  a  question  quite  sus- 

cqitible  of  discussion,  with  possibly  the  advantage 
on  the  side  of  the  speaker.  The  address  was  a 
mo<!cl  in  another  and  important  respect,  —  it  was  not 
too  long:  the  eminent  speaker  stopped  when  his 


hearers  wished  that  he  would  go  on.   This  mastery 

of  tlie  art  of  knowing  when  to  stop  is  admirable,  and 
not  too  common.  The  Kasy  Chair  also  listened  to 
a  paper  by  Judge  Rose,  of  Arkansas,  on  strikes  and 
trusts. — a  labored  and  exhaustive  history  and  dis- 
cussion, very  instructive  and  useful,  but  too  long 
for  the  occasion.  An  hour  and  a  half  la  too  much 
for  one  reader,  at  such  a  time,  for  the  reasons  that 
the  paper  can  be  read  by  each  person  in  print  in  a 
much  shorter  time,  and  oraloiy  is  dther  lacking  or 
does  not  add  to  its  effect.  Print,  but  do  not  publicly 
read,  such  papers,  we  should  advise.  This  essay 
was  succeeded  by  a  very  lively  and  amusing  dis- 
cussion on  I'rofessor  Baldwin's  proposed  act  of 
Congress  to  secure  to  foreigners  a  crmunal  redress 
at  the  hands  of  the  general  government,  for  violence 
in  person  or  to  property,  in  case  none  is  granted  by 
the  particular  State,  as  for  example  in  the  case  of  the 
New  Orleans  lynching  of  Italian.s.  The  Mil  pro- 
vides, in  effect,  that  in  case  the  State  does  not  pro- 
ceed to  punish  the  otlender  in  six  months,  the 
President,  on  complaint  of  the  foreign  ambassador, 
and  in  his  discretion,  may  direct  criminal  proceedings 
in  the  Federal  Court.  Several  gentlemen  agitated 
the  American  eagle  in  a  viotent  manner  over  this 
proposition,  arguing  that  no  greater  privileges  should 
be  accorded  to  aliens  than  to  our  own  citizens.  The 
evident  answer  was  very  effectually  made  that  our 
federal  government  cannot  evade  responsibility  under 
the  law  of  nations  by  reason  of  the  dual  form  of  our 
State  institutions.  National  duai  will  inevitably  lead 
to  international  duel.  If  a  citizen  of  England, 
mobbed  in  the  streets  of  the  city  of  New  York,  is 
denied  redress  by  the  State,  England  may  justly 
and  very  likely  will  make  war  on  that  State,  by  la)^ 
ing  her  ironclads  off  Long  Island  and  reducing  the 
city  to  ashes.  That  complete  justice  is  denied  to 
the  citisens  of  different  States  under  our  dual  form 
of  government  is  no  reason  why  justice  should  be 
denied  to  citizens  of  other  countries.  The  essence 
of  the  matter  is  international  justice,  and  the  result 
is  public  peace  or  International  war.  It  is  humili- 
ating and  disgraceful  that  the  federal  government 
should  be  compelled  to  buy  its  peace  with  money, 
at  the  general  exp>ense,  on  account  tsi  tiie  crime  of 
citizens  of  one  of  its  States  and  the  refusal  of  that 
State  to  do  justice.    Our  government  bought  off  a 
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The  Green  Bag, 
'  «  


mr  with  Italy  In  the  Nev Orleans  matter. and  unless 

M  is  affordfti  some  means  of  nffcrint^  rppnrntion  in  its 
courts,  thi^  tondiiion  ol  things  will  continue-  There 
may  be  some  objection  to  the  powers  prajxised  to 
be  conferred  on  the  President  by  J'rofcs>;or  Baldwin's 
bill,  butol  the  justice,  propriety,  and  imperative  need 
<rf  wamt  such  scheme  there  can  be  no  reasonable 
doubt. 

The  lorcgoing  were  the  only  exercises  ol  the 
Association  that  the  Easy  Chair  was  able  to  attend. 
Wt-  irc  informed  that  the  A  h  i.nion  kept  up  its 
wcli-i  irncd  reputation  for  '  l.irking'"  by  attending 
\  coiKcrt  and  taking  an  excursion  on  the  lake. 
Milwaukee's  chief  iiroiluct  w:is  procurable  at  both; 
and  then  there  was  the  usual  cuQcluding  **  banquet." 

The  Association  did  two  well-advised  things :  it 
abolished  its  annual  gold  medal,  .ind  it  elected  Judge 
Cooley  president  for  the  coming  year. 


Umkohm  Legislation.  —  The  Easy  Cli.iir  was 
more  especially  interested  in  the  proceedings  of  the 
conference  of  the  State  commissions  on  uniform 
leL:t'-!nt-nn.  This  scheme,  represented  by  tliese 
bodies,  probably  originated  in  the  American  liar 
Association.  At  any  rate  we  are  quite  willing  to 
give  it  the  credit  I!ut  the  first  practical  outcome 
was  the  appointment  by  Governor  Hill,  of  New 
Yoric,  in  1890,  <rf  a  commission  of  three  lawyers  to 
consider  the  practicability  of  olnainin^  uniform  legis- 
lation throughout  the  country  on  any  subject,  espe- 
cially marriage  and  divorce,  and  suggest  messures 
to  thnt  end.  Several  other  States  followed  this 
example,  and  the  first  conference  of  the  commissions 
was  held  at  5arata)(a,  in  August,  iflgx,  at  which 
were  represented  the  States  of  New  York,  Ma-ssa- 
chiisetts,  New  Jersey,  Pennsylvania,  Delaware,  and 
Georgia.  Mississippi  had  also  appointed  ornnmls' 
sinners,  but  none  were  present.  The  second  con- 
ference was  held  at  the  city  of  New  York  in 
November.  1892.  At  these  two  confeiences  several 
me.isures  were  recommended.  The  third  conference 
was  held  at  Milwaukee  in  August  last.  Meantime 
the  States  and  Territories  of  Connecticut.  Wisconsin, 
K.ins.'is,  New  Hampshire,  N'orih  Dakota,  South 
Dakota,  Montana,  Wyoming.  .Minnesota.  Nebraska, 
and  Illinois  had  also  appointed  commissioners,  and 
at  this  conference  the  States  of  \(  w  York.  .Massa- 
chusetts, New  Jersey,  Michigan,  Pennsylvania, 
Geeigia,  Connecticut.  Wisconsin.  New  Hampshire, 
North  Dakota,  Minnesota,  and  Illinois  were  repre- 
sented. The  conference  adopted  and  recommended 
the  work  of  the  first  two  conferences,  and  laid  out 
work  for  rommittees.  to  report  ne.vt  ve.ir  .it  the 
annual  conference.  The  conference  recommended 
a  scheme  of  uniform  laws  on  the  foHowinir  subjects : 
the  acknowtedsjmenf  and  exemtion  of  deed.s:  selling 
and   attestation  of  deeds,  the  solemnizjition  and 


recording  of  marriages  and  fixing  the  age  of  coaaent ; 

jtiri<dirtion  in  suits  for  divorce,  makiiii^  the  co- 
rcspoiMlcni  a  jjarly,  and  pc; nutting  re-iniirriage  .ifter 
divorce  .  execution  of  wills  :  probate  ol  foreign  wills : 
abolition  of  days  of  grace:  uniform  f;fant!ard  of  weights 
and  measures.  Forms  of  legislative  acts  were  also  stib- 
mitted  in  respect  to  all  these  matters  except  naniage 
and  divorce,  and  weights  and  measures.    The  com- 

i  mittecs  appointed  were  intruiitcd  witli  the  subjects 
of  forms  of  conveyances:  forms  of  notarial  certifi' 
cales :  commercial  paper ;  marri.-ij^e  and  divorce  : 

I  mode  of  choosing  prcsideniial  cleclorK  ;  descent  and 
distribution  ;  and  wills. 

The  following  is  a  complete  list  of  the  commis- 
sioners, with  their  residence  and  post-office  addresi> : 

New  York.  —  Henry  R.  Reekman.  Prtndtnt,  f  1 1  Rroad- 

w.iy,  X  ^■.  City;  Irving  Hrowne,  16  Court  St..  Muffalo; 
Wm.  I,,  iinydcr,  Temple  Court,  N  V.  City;  .Albert  E. 
Hen»chel,  Stcretary^  ai4  Broadway,  N.  V.  City 

Massachusetts.  —  Edmund  H.  Kennelt,  Taunton; 
Leonard  A.  fone*.  20Q  Washington  St.,  Hoston;  F  /. 
.Stuns.  I,    ;     -I  !■:  St.,  Mostfiii 

New  Jersey.  —  Kichard  Wayne  Parker,  Newark;  G. 
D.  W.  Vroom.  Trenton ;  Otto  Cnmse,  Jersey  City. 

Michigan.  —  C  W.  c:a$grain,  Detroit,  S.  M  Cutch- 
eon,  Detroit,  A.  C.  Maxwell,  Bay  City. 

Delaware.  —  Thos.  F.  Bayard,  Wilmington ;  Geo  V. 
Masa^,  Dover ;  A.  P.  Robinson,  Ucorgetown. 

Pnnisylvisiiia  —  Robert  E.  Monqghao.  WesKbesCer  \ 
Ch.i^  R  Uuckalcw,  Bloomsbocg ;  Ovid  F.  Johnson,  fioft 
Cbcbtnut  St.,  Philadelphia 

Georgia.  —  Peter  W.  Heidrim,  Savannah ;  Walter  B. 
Hill.  Macon. 

MlsstssippL  —  R.  H.  Thomson.  Brookhsven ;  S.  S. 

Calhoun,  Jackson  ;  W.  V.  Sullivan,  C>xfoid 
Connecticut.  —  E.  Henry  Hyde,  Ji  .  lijirlfurd;  Krlis* 

P.  Arv  iie.  New  Haven;  Lyman  1>  Brewster,  Danbury. 
Wtaconsto. — J.  £.  I>odge,  iUcine  i  G.  M.  Woodward. 

La  Croise;  G.  E  Green,  Green  Bay. 

Kansas  —  T  D  Thachcr,  Lawrence;  R.  A.  .Sankey, 

\Vi>  ii:ia  ;  Jud.  J.  W  Fitzgerald.  St.  Marys  .  J.  O.  \Vil*on, 

.Salina. 

New  Hsmpsbire.  — J  L.  Spring,  Lebanon;  Joib  W. 
Fellows,  Manchester ;  H.  E.  Burnham,  Mandiester. 

North  Dakota.  —  Hurki-  Corl>ci.  Gr.md  Forks;  Cha» 
F.  Amidown,  Fargo;  Geo.  W.  Newton,  Bismark.  Also 
State  Revising  Commission. 

Montana.  —  J  B.  Claylierg.  Helena;  T.  C.  Marshall, 
Mi>»oula  ;  J.  W  Sirevell,  Miles  City 

Wyoming.  —  C.  E  lllydciiburgh.  KawltoiS;  |.  C  Hec- 
neen.  Evanston;  M.  L.  Blake,  Sheridan. 

Minnesota.  —  Chas  E  Flandran,  St  Paul;  Chas  M. 
St.irt,  Rochester  :  W.  S  P.iit.  c,  Minnt-:ipn!i'i .  W,  W. 
Billson,  Duluth  ,       K.  Clupiujii,  Fergus  Fails. 

Nebraska.— J.  M.  Woolworth.  Omaha;  H.  D.  £MS> 
brook,  Omaha;  T-  M.  Marquette,  Lincoln 

Illinois.  —  John  C  Ridiberg,  605  Opera  House  BnlM* 
ing,  Chicago;  Arthur  \  I  < xi^r.  Virginia,  Cas»  Ca; 
F.  Burriii  Smith.  Rodih  d,  v)  DcirUorn  St.,  Chicago. 

South  Dakota.  -  .\  i'>  Kutiulgr,  Sioux  Palls;  L.  B. 
I  F»eneh.  Yankton:  I,  W,  Wriftht,  Clark. 
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This  is  the  most  iiTi[iori.\nt  general  legal  movement 
ever  set  oa  foot  in  this  country.  It  has  been  delayed 
bf  w:Utii^  for  the  biennial  legislatures  to  apptoint 

commissioners  ;  but  now  that  niiutLcn  St.ues  antl 
Territories,  embracing  the  greatest  and  most  indu- 
eatial,  except  Ohio,  liave  joined  in  it,  satisNctory 
results  rn.iy  he  prcdicU-fl.  Tfie  i;re.it  desuJi-ratiim  i 
now  is  to  press  the  measures  recommended  upoa  the 
attention  of  the  legislatures. 

It  is  ti)  liL-  regretted  that  only  four  of  the  States 
liave  made  provision  for  paying  even  the  expenses 
of  the  conmiissioners.  Foil  attendance  cannot  be 
expected  until  tliis  Is  remedied. 

Tiie  Easy  Chair  feels  like  rocking  on  the  toes 
of  the  Milwaukee  newspapers,  not  one  of  which 
seemed  to  have  any  .iflrnnatc  appreciation  of  the 
importance  and  dignity  of  the  purpose  and  the  worlc 
of  this  conference. 


"Raising  thk  Drvii. "  with  Onr's  Wifp:. — 
In  his  very  entertaining  volume  ot  reminiscences, 
"  Hie  et  Ubique,**  Sir  WilKam  Fraser  tlius  retells, 
with  soniL-  additions,  the  Story  of  the  murder  ol  the 
Duchess  de  Praslm :  — 

"  <lniri!v  Vicfrirc  the  fail  of  I..uii<i  Piiilippc  a  fearful 
cniitc  w.i>  perpetrated  in  i'ans,  wbicU,  iiu  d»ubt,  shook 
the  King's  already  tottenng  throne.    The  IJukc  dc  Pras- 
hn  had  led  for  some  jrears  a  very  unhappy  existence,  in 
consequence  of  the  over-attacliment  of  s  neglected  wife. 
Mi:  .)|i|)e.us  ti)  have  Ik-cii  a  man  nf  .1  hit^hlv  ncrviKi';  tcni- 
|)cramcnt ;  and  hta  witc,  iiiu^t  uufurtuii.itely,  a  woman  of 
great  •ensitivcness,  who  deeply  felt  his  abandonment.  It 
was  suggested,  of  course,  that  the  cause  of  the  quarrel 
was  a  governess.  Mademoiselle  de  L.;  this  wu  proved  | 
not  to  have  been  the  case.    It  ultnn.iirlv  !n  ramc  clear 
that  the  incessant  letters  written  by  tnc  unhappy  duchess 
to  ber  bualnnd  liad  so  worked  upon  his  nature  as  to  drive 
him  almost  to  frenxy.   The  first  facts  known  were  that 
the  Duchess  de  PrasHn,  the  daughter  of    arshal  5$ebas- 
tiani,  had   been  found  on  the  llom   <A    htr  Injiiimin, 
wounded  in  numerous  places,  covered  with  bloo<li  licr 
bed,  the  carpet,  the  furniture,  and  the  watiR  of  the  room 
.ill  rtecked  with  it;  the  iKll-ropcs  had  been  cut,  .ind  m.irks 
•  in  the  wall  gave  evidence  of  the  unfortunate  woman's 
attempts  to  escape.    At  first  a  carpenter  wa«  suspected. 
Suspicion  soon  turned  upon  the  duke.  It  was  remarkable 
that,  notwithstanding  the  desperate  conflict  which  had 
'  'iv:<ui=sly  taken  place,  there  was  nn  trire  of  blood  upon 
any  g.irmcnt  worn  by  him,  nor  in  his  siee()itjg-room.  The 
evidence,  however,  was  sufficiently  strong  for  him  to  l>c 
committed  for  trial    In  a  few  days  we  heard  of  his  death, 
and  it  was  believed  that  previous  to  being  talcen  to  prison 
he  had  swalh'wrd  p'Os-jn  :  «;nmr  thought  the  p.>isi)n  was 
given  to  him  in  the-  prison.    No  doubi  a  public  execution 
would,  in  the  state  of  political  feeling,  have  done  dciqMB- 
tale  mischief  10  the  reigning  dynasty.  One  theory  was 
diat,  having  held  high  office  in  the  household  of  one  of 
Louis  Philippe's  familv.  lie  h.id  l)Cfn  ]KTniitted  to  escape. 
"So  far  the  story  is  well  known;  what  follovi£S  is  not.  I 


I  have  it  on  first  rate  authority,  that  rf  the  late  Mr.  Lau- 
rence Peel,  iIk:  brother  uf  the  Premier,  who  at  the  time 
was  residing  in  Paris,  and  was  intimate  with  the  best 
French  aodety.  It  was  well  known  to  the  relations  and 
friends  of  the  Duchess  de  Praslin  that  from  childhood 
she  liad  had  :i  e-  asi.im  ('(.ir  of  the  Itc\i!;  that  is,  the 
Devil  incarnate,  tier  itnaginalion  pictured  him  with  the 
conventional  boms  and  hoofs  of  the  Middle  Ages,— what 
Cuvier  defined  him  at  an  interview,  'graminivorous.'  A 
year  before  her  murder  she  told  a  few  of  her  most  inti- 
mate acquaintances,  fearing  no  doubt  ridicule,  that  on 
the  previous  night  the  Devil  bad  ap|jearcd  at  her  bedside ; 
tiiat  l>e  placed  bis  right  hand  upon  her  throat.  She 
awoke,  screamed  vinlmtlv.  and  the  fiend  disappeared. 
This  was  smiled  at  Uv  i\mm:  who  heard  her  story.  Some 
years  after  her  muider,  in  a  secret  dOiCt  of  the  Maison 
Scbasiiani,  was  found  a  complete  masquerade-suit  of  the 
devil,  having  the  horni  and  hoofs  and  the  hairy  covering, 
and  dremheJ  in  blood.  Mr.  Peel  :i(Iih  [l  th..i(  iiii  th.tiht 
the  Duke  dc  Pra^lin  had  contemplated  ilic  itauidi-t  a,  year 
earlier,  but  was  prevented  from  acCMnpli-^hing  it  by  the 
awakening  of  his  wife,  and  her  saeams»  which  drove  him 
from  the  room.'* 

From  another  enttrt.iiuiii};  .lutobiogr.iphical  book, 
by  T.  Adolphu.H  Trollopc.  the  Lawyer's  Easy  Chair 
learns  two  striking  facts  :  that  (Garibaldi  was  in 
favor  of  killing  all  priests,  on  the  ground  that  they 
were  the  worst  kind  of  as.sassins,  —  assassins  of 
the  soul ;  '*  and  that  Walter  Sa\'age  Landor  dropped 
his  /r's.  Dickens,  in  bis  caricature  of  this  learned 
man  as  **Boythorn,''  in  "  HIeak  Hotue,"  does  not 
commemorate  this  singularity. 


In  re  Ckandfather  —  The  Lawyer's  Easy 
Chair  h.is  discovered,  in  the  last  three  years,  a  new 
and  satisfactory  occupation  for  vacation,  and  that  is 
rocking  grandchildren.  Victor  Hugo  said  that  the 
best  and  surest  friendship  is  that  between  grand- 
father and  grandson,  and  for  once  Victor  was  sound. 
Men  live  their  lives  over  again  in  these  little  crea- 
tures, and  can  spoil  them  without  feeling  any  respon- 
sibility. We  arc  carrying  on  the  grandfather  business 
quite  successfully,  and  recommend  it  to  others  as  very 
remunerative.  Recently  we  wrote  in  the  ■*  Albany 
Law  Journal  '*  as  follows :  — 

•'  Our  amiable  friends,  Judge  and  Mrs.  Hradwell,  of  the 
'  Chicago  Legal  News,'  publish  a  beautiful  little  picture 
of  their  small  grandchildren,  boy  and  girl.  We  believe 
the  m<ithet  of  the  girl  is  a  law\(  1  \S  c  w.mt  i;  di-!inctly 
understood  that  in  the  character  of  grandfather  we  Uke 
water  from  nobody,  and  challenge  all  coiners  at  catch 
weights, —bar  none,  not  exceeding  three  years  old  and 
three  months  old  respectively.  The  parties  can  be  inier- 
viewed  at  IJufTalo.  Now,  l>y  Saint  I'aul,  the  work  goes 
bravely  on  1    Uut  we  grow  afraid  of  kidnappers  " 

Thnt  para!;r,ii>h  wn«^  inclosed  to  us  in  a  letter 
from  one  ot  the  reverend  justices  of  the  United 
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States  Su|>reroe  Court,  vrith  the  ioUowing  com- 
ment :  — 

July  I,  i«93. 

Dfak  flK  whfathf.r  liRowsf,  —  I  received  and  read 
withgtL.it  pIcAsure  your  charming  verses  on  the  advent 
of  asccund  :.;iandchild;  but  I  was  pained  to  see  in  a  laie 
paragraph  in  the  "Journal"  a  bit  of  unseemly  boasting 
from  your  |>cn.  t  do  not  want  to  say  anything  in  dispar- 
agement of  ihc  co:ul;iii m  uf  unc  li.ivm^  two  grand- 
duldrcn.  I  have  myself  been  through  that  chrysalis  state 
of  enateaeci  but  you  sboatd  modewly  remember  that 
while  once  a  grandfather  a  man  in  entitled  (o  considera- 
tion, and  twice  a  grandfather  to  resi|>ect,  yet  it  is  only 
when  he  is  three  times  a  grandfather  that  he  becomes  an 
object  of  veneration.  Come  up  from  liw  hill-tops,  where 
you  live,  to  the  moontain  summits,  where  I  dwell,  ttir- 

roundcd  l}v  the  ;liro<  f.m  st  'i.irncs  over  liorii  intn  this 
world,  ^11  ihuutiUj;  in  t}ic  uiy^lii.:  language  lirsiuglit  fiom 
the  unseen  shore,  "  dear  grandfather  I  "  and  you  will  be- 
gin to  appreciate  the  real  atHuciicc  uf  life  Have  patience, 
my  proi;re«nve  friend,  and  you  may  yet  know,  though 
sonic  ni'intli-.'  liL-ncc.  tmw  t.-\.iltcd  a  position  hC  OOCllpies 
who  IS  three  times  a  grandfather. 

Yoars  in  bonda  of  gnndpaiental  dignity. 

We  entertain  strong  hopes,  founded  on  experience 
and  observation,  that  we  shall  att.iin  that  triple  dig- 
nity in  a  much  shorter  pc-riod  than  it  requires  to 
teach  a  cause  for  argument  in  the  learned  gentle- 
man's coart.  .Meantime  our  affections  are  broaden- 
iog  ia  watcbiOg  the  growth  of  our  two  grandbabies, 
and  our  wits  are  sharpening  under  tbe  cross-exam- 
ination of  the  elder,  —  son  of  a  lawyer,  grandson  to 
two  lawyer*,  and  nephew  of  a  fourth, —  who  asks 
more  onantwerable  questions  than  the  amiable  jus- 
tice would  be  apt  to  propound.  We  are  celebrat- 
ing the  ifftaX,  Columbian  discovery  in  a  domestic 
way.  Let  us  stag  to  our  elder  brethren — none  under 
fifty  are  expected  to  sympathize  tMtb  ns  —  of 

MV  N£W  WURLD. 

My  prow  is  tcndin.;  trnv  ud  the  west* 
Uld  voices  growing  faint,  dear  faces  dim. 

And  all  that  I  have  loved  tbe  beat 
Far  back  upon  tbe  waste  of  memory  swim. 

My  old  world  disappears ; 

Pew  h'ipc-s  .u\d  many  fesiS 
Accompany  tne. 

But  from  the  distance  fair 
S.  sound  of  birds,  a  glimpse  of  pleasant  skies, 

A  scent  of  fragrant  air, 

All  soothingly  arise 
In  oooing  vdoe,  sweet  breath,  and  merry  eyes 

Of  ni^r.indsnii  on  my  knee 

And  crc  my  sails  be  furled. 
Kind  Lord,  I  pray 
Thou  let  me  live  a  day 

In  my  new  world. 


HOTB8  OP  CA8BS. 

A  Malicioos  Fbncb.  —  It  Is  held  by  the  Michi- 
gan Supreme  Court,  in  Kirkwood  v.  Fincgan,  55 
N.  W.  Rep.  4S7,  following  Flaherty  v.  Moran,  81  , 

I  Mich.  52,  that  an  lojanction  will  issne  to  restrain 
the  erection  of  an  unsightly  ft-nce,  six  to  seven  feet 

y  high,  on  the  boundary  between  complainant's  and 
defendant's  lots,  in  the  residence  portion  of  a  city. 

I  depreciating  the  value  of  compl.^in.int's  iiro]*'  :  tv.  .n;  I 

I  constructed  maliciously  as  the  outcome  ol  a  quarrel 

.  between  the  parties.  We  extract  the  rollowmg  frofli 

.  the  statement:  — 

I 

*'  This  fence  consists  of  posts  set  in  the  ground  about 
seven  feet  apart,  the  whole  disunce  between  the  lots  of  ' 
the  parties  hereto,  and  spiked  to  them  are  stringers  on 

lIuM  ip  .111.!  t>>w.uik  Ihc  h.ittoin.    'riic-u  ;).ists  were  for- 
liifij)  raijruaU  tics,  and  for  a  long  tuiit  0*1.1]  for  that  pur- 
pose, containing  laige  i»pike  holes,  in  scmie  cases  decayed 
by  their  former  use.   Defendant  placed  between  these 
posts  certain  other  railnnd  lies,  with  pieces  of  brfck  be- 
iWLiii  thtiii.  and  upas  high  as  the  lerraic,  Icavii  i;  these 
old  lies  .IS  siiijjwrt  to  the  bank  uncovered  on  complain- 
ant's side,  .iiui  li<-gan  nailing  on  boards  close  together  at 
the  front  of  these  lots,  and  within  ^ix  or  eight  inches  of 
the  sidewalk,  and  had  built  h.ick  atK>ut  forty-five  feet 
tinrtl,  whi  ii  she  w.is  restrained  from  going  further.  Tbe 
boards  were  nailed  to  the  iience  on  defendant's  side,  leav- 
ing tbe  fence  posts  and  stringers  encovered  on  eampfaai- 
ant's  side.    Tho  first  twenty-one  feet  of  this  fence  was 
built  six  feel  four  inches  high,  and  the  balance,  as  far  .is 
built,  u.is  seven  feet  eight  inches  high.    The  twcntvone 
feet  mentioned  extends  back  and  opposite  complainant's 
sitting-room  window.  The  higher  portion  of  the  fence  it 
opposite  compbtnnnt's  dining-room  and  k:tchf.'n  windows, 
I'his  fence  not  uuly  cuts  off  complainant's  view'  to  tbe 
north,  but  darkens  his  sitting-room.  hall,  and  dining  looia. 
The  boards  with  which  this  fence  is  bailt  are  old  boards 
and  the  cull  boards  seem  to  have  been  selected  from  them 
.111(1  ui'.  ti  to  \y.v.V\  the  front  of  the  fence, — that  |i«rtic>n 
ttiiiclt   la   immediately  oppo.site  complainant's  sitting- 
room 

"  Defendant  attempts  to  justify  the  building  of  this 
fence  upon  several  grounds:  ft)  That  she  did  it  that  she 

nii^ht  livi  without  lieii'..;  h  ir.isscd  and  molested  by  com- 
plainanfii  wife;  (.:)  Foi  ihc  teason  that  the  Cjuarrclling 
of  her  children,  and  the  chastisement  of  them  1)V  wordi 
of  complainant's  wife,  tormented,  harassed,  and  dtstorbcd 
her  to  stich  an  extent  that  the  building  of  such  feiice  is 
iirrt --.irv  ,  (;)  Th  it  s.i  I  iCik.l'  is  iiccc--s:u  v  tn  k^  rp  com- 
plainant's wife  from  quarrelling  with  defendant's  hut- 
band,  and  because  of  unneighborly,  malicious^  and  crml 
treatment  of  defendant's  family  by  complainant  and  hi> 
family" 

It  does  not  appear  whether  the  structure  was  wholly 
on  the  defendant's  land ;  but  even  if  It  is,  ere  inctlM 
to  regard  liic  tltcision  as  sound,  although  we  bclit^c 
no  other  court  in  this  country  has  gone  so  far.  Such 
a  fence  is  a  malicions  and  osetess  nntsanee. 


i^ijiu^cd  by  Google 


479 


ExFMPLARY  Damages  against  Corporations 
—  We  are  quile  iu  sympathy  with  the  "American 
Law  Review"  in  its  criticisms  upon  the  ile.  ision  of 
the  United  States  Supreme  Court  in  Railroad  Co.  v. 
Prentice,  147  U.  S.  101.  that  a  corporation  is  not 
liable  in  exemplary  damages  for  a  wanton  and  mali- 
cious tort  committed  by  its  servant,  unless  it  author- 
ized or  approved  the  commission  of  the  tort,  although 
the  servant  would  have  been  liable  in  such  damages 
This  is  substantially  equivalent  to  absolving  corpo- 
rations in  such  cases.  A  carrier  corporation  ought 
to  l  ie  held  at  all  hazards  in  exemplary  damages  in 
such  cases,  in  order  to  teach  it  the  duty  61  protecting 
helpless  persons,  who  have  entrusted  themselves  to 
its  care,  from  dangerous  attacks  at  the  hands  of  its 
employees.  Possibly,  however,  the  evil  of  this  de- 
cision is  cured  by  tbtf  concession  of  the  coart  that 
damages  in  such  cases  may  be  awarded  for  mental 
soflering,  for  juries  are  quite  apt  to  regard  this  means 
of  vindlcatTng  the  citizen's  rights.  But  in  theory  we 
regnnl  it  as  trioneous  to  say  that  a  corporation  is 
not  liable  in  exemplary  damages  unless  it  has  in 
some  official  way  authoriaed  or  ratUied  the  wrong 
act. 


DiiLIVKKY  OF  GoODS  ;  WHEN  TiTLE  PASSES.  — 

In  Kelsea  v.  Ramsey  and  Gore  Manufecturing  Co., 

tl»o  New  Jersey  Court  of  Errors  ami  Appeals  lu  lit.  in 
June  last,  that  under  a  contract  for  the  manufacture 
and  sate  of  good«.  with  instructions  by  the  purchaser 
to  the  vendor  ;o  si-nd  the-n  10  the  jiurcliasor  at  an- 
other town,  title  passes  on  delivery  to  a  common 
carrier  to  be  transported,  so  that  the  vendor  may 
maint.iin  an  aclioi^i  for  the  piife,  and  is  not  liniiti-d 
to  an  action  of  damaj^es  for  breach  of  contract  if  the 
puTchaaer  refuses  to  accept  Che  goods.  The  court 
said:  — 

**  Although  till-  (Msrs  imiui  tliis  "-  ilijcct  arc  not  entirety 
in  accord,  (he  authorities  genctally  hold  that  a  delivery  to 
a  common  carrier  ef  the  goods.  pro|)crly  addressed  to  the 
vendee,  is  a  delivery  to  the  vendee,  subject  to  the  ven- 
dor's right  of  stoppage  ;«  fmnsHu,  and  to  the  vendee's 
right  to  r<-u  (  t  Un  lu  ii.rontDniiity  to  the  contract.  (Hrown 
«.  Hodgson,  2  Camp.  37 ;  Dutton  v.  Solomonson.j  Bos. 
P.  582 ,  Dunlop  V.  Lambert,  6  Chiric  ft  F.  600 :  Fngsno 

Long,  4  Bam.  &  C.  219;  Dawes  r.  Peck,  S  Term  R. 
J30;  Kruldcrt/.  Ellison,  47  N.  Y.  36;  Silver  I'late  Co.  c 
Green,  72  N  V.  17;  Spencor  Male.  30  Vt.  316:  St.niton 
v  Eager,  16  Fick.  467  ;  Homer  v.  Wright,  14  Allen.  54S; 
flail  V.  Richardson,  16  Md.  396 .  Maftruder  v.  Gage,  33 
Mil  -5141,  I  T'cnj.  S.ilc-,  5?  tfu.  rSr:  Storv  S.itcs,  §  306 ; 
2  Kcai  Coiimi.  47)  I  I  lic  iii>tjt<c£ioii  is  made  in  some  of 
these  cases,  that,  in  otdtr  to  give  to  the  delivery  to  the 
carrier  the  effect  of  a  delivery  to  the  buyer,  the  carrier 
nose  be  wlectcd  or  named  by  the  buyer.  When  the  con- 
tract of  the  manufacturer  is  simply  to  make  th<  tK  .it 
an  agreed  price,  he  has  fully  executed  the  agreement  on 
Us  pan  when  the  goods  are  produced  at  his  factory. 


ready  to  be  delivered  on  demand.  In  that  case,  bowcvei, 
he  Is  not  authoriied  by  the  vendee  to  deliver  tttcm  for 

transportattiin  I'tit  wlit-n  tfie  piirchir^tr  irwtnirti  the 
vendor  til  -*nd  the  goods  to  him.  ii  J.jc»  iiui  apptat  how 
it  m.ikis  .ioy  difference  in  the  rule  applicable  to  the  case 
whether  he  names  the  carrier  or  not.  If  the  carrier  is  not 
spccftied,  the  vendor,  acting  in  this  respect  under  the  or- 
I  dcr  of  the  purih.ist  r  t.i  i'lru.inl  tlie  goods,  is  his  agent  in 
I  ihe  selection  of  ihc  earner,  and  in  cither  c.isc  the  carrier 
is,  in  contemplation  of  law,  chosen  by  the  putcli.iser  In 
this  case  the  purchasers  expressly  instructed  the  plaintiff 
to  send  the  goods  from  New  Hampshire  to  PalerM>n. 
When  the  poinK  passed  out  of  the  possession  of  the 
plaintiff  into  the  hands  of  the  carrier,  who  must  be  re- 
garded as  the  agent  of  the  purchasers  10  transport  them, 
the  transfer  of  the  title  to  the  purchasers  became  com- 
plete, and  all  the  rights  of  ownership  in  them  passed  to 
the  [)urch.iscrs.  If  the  LattKi  li.iJ  oinvcrt-vf  th<.  -.^nods  to 
his  own  use.  the  defendants  could  have  mainuincd  an 
action  for  them :  or.  If  there  had  been  a  loss  in  transit,  it 
wouM  have  fallen  00  them." 


Wiiious  NOT  Favorrh.  —  It  is  gcmr-illy  ■^u;)- 
posed  that  women  .ire  practically,  although  not  theo- 
retically, favored  in  the  law.   A  New  York  judge 
once  justified  a  very  doubtful  nilitif;  on  .1  question 
of  evidence  in  a  railroad  accident  case,  on  the  ground 
that  "  this  court  will  always  lean  wrongly  toward  the 
widow."    IJut  it  sLCins  tlmt  widows  arc  not  quite  so 
leniently  viewed  in  South  Carolina  i  for  in  Herndon 
V.  Gibson.  17  S.  E.  Rep.  145,  the  Supreme  Court 
'  helil.  that  wlun;  on  a  mortq.iQe  s.ile  of  lands  .1 
I  widow,  dependent  upon  the  property  for  her  support, 
f  requested  the  bystanders  not  to  bid  against  her,  and 
she  brmght  in  the  premises  without  opposition,  tl  e 
sale  w.is  void.    It  seems  to  have  been  diticrently 
htti  in  Woody  v.  Smith,  6$  N.  C.  116,  in  tlie  ab- 
sence of  proof  th.it  the  airctic^neer  connived  with  the 
widow      But  this  is  only  one  of  a'  considerable 
I  number  of  radical  differences  between  the  Carol! n as 
'  in  h''X-^\  nniions.    The  "American  Law  Review" 
observes  on  this  case  that  "  the  Supreme  Court  can- 
I  not  compel  the  people  of  South  Carolina  to  bid 

i  against  a  widow  in  htimhle  circtimstnrces.  '  and 
,  ai>ks,  "  How  many  successive  sales  will  the  Supreme 
I  Court  set  aside  for  that  reason  ?  "  Kow,  we  should 
I  arrange  on  the  ."second,  if  not  on  the  first,  snlf  t'j 
1  have  some  of  the  widow  s  friends  —  say  some  ot  tiic 
I  "  mourners  "  or  contingent  second  husbands  —  make 
I  a  few  modest  bids  in  opposition,  .nnd  |irivatf1y  coax 
off  other  bidders.  That  is  what  we  sli  .i;ld  do  if  we 
!  were  counsel  for  the  widow  :  butquiie  unfortunately 

we  cannot  he  evprvwhere  at  onrp.  and  .tc;  for  .il!  the 
■  distressed  wulows  in  the  oumU).  liy  the  way,  a 
1  quite  interesting  chapter  might  be  written  on  "  The 
I  Law  of  Widows,"  —  say  by  .Mr.  R  \'ashon  Roijers. 

I Of  course,  the  writer  should  wett/  out  all  the  law 
pertainJi^  to  married  women. 
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Total  Abstinence  —  In  Grand  Lodlge  A.  O.  U. 
W.  et  al  V.  Belcham,  Supreme  Court  of  Illinois,  33 
N.  E.  Rep.  886,  an  applicant  for  in>i:r;iii< c  in  answer 
to  the  questtoa  to  what  extent  he  used  alcoholic 
stimulants,  answered,  '*  None."  Held,  that  {iroof  of 
a  single  ll^e  of  liijuor  w.is  not  safrirUi^t  in  prove  the 
answer  uninie,  but  that  it  would  be  necessary,  for 
that  purpose,  to  prove  a  habit  or  cactom  of  using 
inch  stimulaitts.  Th«  court  said :  — 

"  It  IS  said  in  the  argument  nf  conntel,  *  We  insist  that 

hi**  .in-<uc  r  '■  X'iiu-."as  t.i  ivii'ant>.,  rnc.int  none  al  all.  — 
to  no  cxiciii  whatever  '  We  do  not  think  this  is  a  correct 
view  of  the  language  used.  The  language  embodied  in 
the  application  nuit  teoeivc  a  reasonable  oonstfuctlon.— 
one  within  the  contemplation  of  the  parties  at  the  time  the 
contr.u  t  of  iiisurancr  < on^nnim.itcd.  What  was  the 
purpose  of  rc()uiring  the  insured  to  state  in  the  application 
to  what  extent  he  used  alcoholic  stimulants,  tobacco,  and 
opium  ?  But  one  object  can  be  perceived,  and  that  was  to 
guard  against  the  rialc  which  might  arise  from  insuring  the 
life  of  one  who  w,"»s  in  the  habit  -it'  ii-,in^r  tju-  .utu.K  s,  m 
either  of  them,  to  such  an  extent  as  to  imperil  the  health 
and  life  of  the  individual.  If  a  man  dranic  a  giaas  of 
liquor,  or  smoked  a  pipe  of  opium  or  a  cigar,  once  a  month, 
it  is  too  plain  to  .idmit  c>f  argument  that  such  a  use  could 
not  endanger  the  lite  of  the  person,  and  that  such  a  use 
was  not  witbm  the  contemplation  of  the  parties  when  the 
contract  of  insunftice  was  entered  into  by  the  parties.  It 
niav  hr  thnt  the  hnL;ii;)L;f  llic  qtic^tlDii  .in<t  ,in=iwer  in 
regard  to  the  use  or  .iIldIioHc  stiniuUiiu,  il  ^ivtn  a  strict 
and  technical  construL  I  ii>n,  might  be  mtcrprcted  that  the 
insured  did  not  use  alcoholic  liquors  ai  all.  But  in  our 
opinion,  an  tnsurance  company,  propounding  a  question 
of  that  chaiactcr,  should  not  be  allowed  to  indulge  in  a 
strict  and  technical  construction,  but,  on  the  other  hand, 
the  language  should  receive  a  fair  and  reasonable  construc  - 
tion,—a  construction  which  would  imply  more  than  an 
oceaidmiat  use.  There  should  he,  to  some  extent  at  tea<>t, 
.i  h.ibit  Mf  custom.  This  is  the  wcll-establi-vlM: '1  mV-  in 
Van  Valkcuburgh  v.  insurance  Co,,  70  N.  V-  GoC,  and  we 
think  it  is  the  correct  one." 

If  one  says  that  he  does  not  use  intoxicants  "  to 
any  extent,"  this  In  popular  {nrlaoce  does  not  Indi- 
cate lliit  he  i>  .1  to!.Tl  nhstinent,  but  only  thathc  doCS 
not  use  them  to  any  considerable  extent. 


Ft  ATTERiNr,  Photographs,  —  Tn  connection  with 
recent  remarks  in  this  magazine  on  the  unreliability 


ol  photographs  ("Practical  Tests  in  Evidence"},  it 
is  instructive  to  consider  a  case  now  pending  on 

I  .ippcal  in  the  Sujircme  i  ourt  of  .N'ew  York,  —  Harter 
V.  Town  of  Moravia,  —  an  action  for  persooal  io ju- 
ries sustaitwd  by  driving  into  a  dangerous  mud-hole 
of  long  standing  (or  lying)  in  the  middle  of  a  high- 
way. 1*0  show  that  it  was  not  much  of  a  hole  and 
not  d  ingerous,  the  defendant  put  in  evidence  a  pho- 
tograph of  thf  lor.ility,  which  tn  ikcs  it  i  \ery  harm- 
less place  to  all  appearances,  and  indeed  does  not 
disclose  an)  depression  at  all.   Witnesses  however 

swore  th.u  it  w.^s  from  ten  '.n  fifiiv  n  f.  et  long,  four  to 
eight  feet  wide,  and  eight  to  twenty-four  inches  deep. 
Justice  Rumsejr  chai|;cd  the  jury  as  folloin  in  re* 
ipect  to  photographs:  — 

In  regard  to  photographs,  it  is  very  true  that  in  cer- 
tain respecu  a  photograph  tells  the  precise  and  absolate 
tmth ,  but  yet  it  will  he  for  yon  to  consider  esactly  ro 
what  extent  a  ijli  .iM.rr.irih  iitcci^tly  deli lu-ates  the  partic- 
ular thing  upon  which  the  camera  is  pointed     When  you 
look  at  a  thing  with  your  eye,  .vs  Mr  Ackerman  .laid.  by 
long  practice  yoo  have  gotten  into  the  habit  of  correctini; 
tite  variation  of  the  lens  of  the  eye,  so  that  the  things 
wliirh  \iin        through  your  eye  give  you  an  accurate 
picture     The  lens  of  a  camera  cannot  do  that.    It  is  like 
the  eve  of  a  baby.   All  of  you  have  seen  a  little  child 
reach  for  the  moon,  utterly  unable  to  distimjuish  how  far 
off  it  is,  or  anything  .iJwut  it.    The  photographic  lens  \* 
a  thing  of  the  ^imr  kind  :  it  is  .i  mere  inanimat<.  jMc  e 
glass,  through  which  the  light  goes,  and  which  puts  upon 
the  native  what  goes  through,  bat  tt  does  not  fUthfelly 
put  upon  the  negative  precisely  the  relative  >!tuatiun  or 
condition  of  the  things  at  which  it  is  pointed    So  when 
you  come  to  examine  these  photographs,  of  course  you 
must  examine  them  in  view  of  the  condition  of  affairs  as 
Mr  Ackerman  said  it  was,  and  judge  how  accurately  the 
photograpti  lii-  m  ]!:  irlui  i  ri  the  thing  which  the  camera 
w.vi  pointed  \\\\":\.  M-A  nhich  is  presented  heie.    I  call 
vour  attention  \\\  that  regard,  also,  to  the  fact  that  it  is 
the  totimony  of  the  photographer  that  the  space  there, 
which  is  six  or  eight  Inches  across,  represents  twentv^hree 
feet,  as  he  said,  and  the  spa<  c-  tlirn  ox  i*>'jr  :iulii--'  in? 
represents  one  hundred  and  fifty  leet,  not  by  way  of  throw- 
ing any  duubt  upon  the  accuracy  of  the  picture,  but  simply 
by  way  of  giving  you  some  anggestion  as  to  how  yos 
should  consider  that  picture  when  you  oome  to  exanine 

I  It  in  view  of  the  testimony  which  has  been  jpven  in  this 

If 

CISC 

The  trial  resulted  in  a  verdict  for  the  plaiotiif  in 
spite  of  the  photograph. 


Diyilizeo  by  ioOO^lC 


€t)e  (green  Bag, 
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Communicatloas  in  regard  to  the  contents  of  the  \ragazine  sliouM  be  addreaied  to  the  Editor, 
Horace  W.  Fuller,  15^  Beacon  Street,  Boston,  Maaa. 


The  Utiitor  will  Af  glad  to  receive  iOHtndiitions  of 
articles  of  moderate  length  upon  suijectt  of 

tnfertit  to  the  pto/ession  ;  ,f/f,»  (tuxtkin^  in 
tvaji  0/  legal  antiquities  or  iuriouttei,  ja^etue, 
Muettotet,  etc. 

THK  GKEEN  BAQ. 

A  BALTI.VIORIC  correspondent  offers  the  fol- 
*^    lowing  suggesUons  cfHiceming  "  A  Serious 

EeNtor  of  the  "  Green  Bog  "  : 

Mr.  Percy  Edwards's  article, "  A  Serioas  Problem," 

in  llie  Grccii  H.i.; "  for  Au'^ust.  I'^o'?.  is  interesting 
and  sugijestive.  It  however.  .1  mistake  £0  suppose 
that  *'  the  law"  is  increasing  in  anything  like  propor- 
tion to  the  reports  and  tht-  dicfests  nn;!  the  trtritises 
that  follow  them  so  rapidly.  I  housan  is  ujjoii  thou- 
sands of  cases  merely  iterate  and  re-iterate  the 
principles  of  I.iw  .is  l.iid  tirnvn  in  thousands  upon 
thousands  o!  oilier  cases.  Ami  still  the  reports  keep 
pouring  from  the  presses,  and  still  the  digests  and 
treatises  keep  treading  on  their  heels,  till  it  may 
fairly  be  said  that  the  man  who  is  rich  enough  to 
own  a  complete  law  library,  and  keep  it  "  up  with  the 
times,"  is  too  rich  to  practise  law.  But  think  of  the 
cx|)€n.se  which  the  mere  "  getting  out ''  of  these 
"  reports  "  entails  upon  an  overtaxed  people.  Think 
of  the  awful  expenditure  of  energy  and  brains 
wasted  in  the  compilation  of  Treatises  and  Digests 
which  are  old  before  they  are  new,  —  energy  and 
brains  that,  hut  for  this  temptation,  might  have 
rendered  some  real  service  to  mankind,  might  have 
invented  a  new  religion  or  discovered  a  new  hade- 
rimm.  with  .1  complete  and  useless  system  of  *cul- 
tnre  "  and  "progressive  innoculation." 

It  may  be  asked.  If  the  principles  are  settled, 
whence  the  innumerable  cases?  The  answer  is, 
partly.  The  Cases  are  results  of  attempts  to 
defeat  the  application  of  the  principles  to  new  sets  of 
iacts.  These  attempts  are  sure  to  continue  while 
fees  can  be  gotten  for  m.iking  them.  It  is  the  stories 
of  these  attempts  and  the  pretty  uniform  defeat  of 
them  that  multiply  the  reports,"  and  render  liieir 
volnmes  so  balky.  Now  and  then  —  and  only  now 
and  then  —  does  sucli  m  utempt  result  in  an  actual 
extension  of  the  law,  in  the  .^n-iplification  of  an  old,  or 
the  elucidation  of  a  new,  principle. 
6[ 


liui  this  is  not  all  the  an&wer.  Many  of  the  new 
cases  grow  out  of  necessary  judicial  constructions  of 

)iew  statute  law.  Many  a  patrc  nt  thf  ■u  fjorts"  is 
ukca  up  with  elaborate  elucidations  of  some  single 
sentence  or  paragraph  of  a  legislative  Act.  And 
this  is  not  surprising  when  we  remember  liiat  a  very 
large  proportion  of  our  legislative  Act-,  are  written 
without  reference  to  the  gnimmatica]  rules  of  the 
language  in  which  they  .irc  nomin.nll^-  expressed. 

Hut  (he  answer  is  not  completed  yet.  The  en- 
deavors to  defeat  the  ajiplication  of  well  settled  prlnr 
ciples  to  p:irfir«!ir  fnrls  is  cTf>atly  stimulated  by  the 
practice  ol  writing  long  opinions, — a  practice  doubt- 
less encouraged  by  the  modem  conveniences  of 
stenographers  nnd  ty[^f  writers.  It  m.iy  he  said  of 
long  opinions  ilicy  arc  never  necessary,  and  are 
almost  invariably  ol^noxious.  The  points  essentially 
involved  in  the  most  intricate  and  important  <  ns  >s 
are  usually  to  be  disposed  of  in  a  few  bru  f  st  ntentcs. 
The  objection  to  long  opinions  is  that  they  complicate 
the  law  :  that  they  suggest  "  loop-holes  "  where  none 
exist;  that  they  involve  endless  obiter  dicta,  the 
most  aggravating  and  detestable  nuisances  of  our 
law. 

Why  not  attack  these  symptoms  in  order,  and  see 
if  we  cannot  do  something  with  the  disease  In  that 
way  .'  First,  extend  the  practice  of  desl<;nating  cases 
"  not  to  be  reported."  llet  the  courts  of  final  rc.sort 
allow  no  official  report  to  be  made  of  any  case  which 
does  not  distinctly  present  a  new  aspect  of  the  com- 
mon law.  or  a  new  construction  of  a  statute.  Second, 
keep  down  the  »ilatutes.  With  every  possible  facility 
for  special  sessions,  when  needed,  give  us  one  Con- 
gress to  the  Presidential  term,  and  make  that  term 
six  years,  vnth  no  re  elt^^ibiltty ;  and  let  us  have 
legislative  sessions  at  even  longer  intervals.  Third, 
give  us  short  opinions,  strictly  confined  to  the  matter 
in  hand.  The  early  English  decisions  are  examples 
in  this  regard.  Perhaps  they  are  not  strictly  models, 
as  they  sometimes  sacrifice  clearness  to  brevity.  The 
English  opinions  of  to-day,  as  a  rule,  seem  to  hit  the 
happy  medium,  and  afford  a  most  striking  contrast  to 
the  voluminous  dissertations  of  many  of  our  courts. 

The  second  of  the.se  remedies  will  probably  be 
applied  about  the  time  when  "all  our  ships  come  in.  ' 
But  the  first  and  third,  resting  with  such  a  judiciary 
as  that  v\liii  li  i>  America's  pride  an<i  boast,  perhaps 
need  only  mention  for  speedy  application. 

jA«.  T.  RlNRfSOLDL 


djiu^cd  by  Google 


4S2 


The  Green  Bag, 


Here  is  another  coromuQication  called  forth  by 
the  same  article. 

Akbon,  0.«  Sept.  M,  1893, 

DrxR  Sir.  -  In  your  Augusi  number,  Mr.  IVrcv 
Edwards,  under  the  title  A  Serious  Problem,"  has 
some  timely  comments  on  the  vexations  mahipltcity 
of  reporlcci  decisions.  His  opinions,  on  the  whole, 
are  just  and  well  considered  ;  but  he  mikes  several 
r.ither  astonishing  statements  of  iact  For  in.ttancc, 
he  scrms  to  nssrrt  tli.it  Cicero  ilrnirlvlu'r!  .iftor  i:;c 
year  130  a.d,  nnjitession  has  usually  prcv-iUL-d 

that  the  Roman  orator  died  nearly  half  a  century 
before  the  beginnini^  of  the  present  eta.  Biaclcstone 
is  made  to  live  in  the  "glorious  .Shakspearian  age" 
as  a  conteinpor.iry  of  Coke  and  Bacon.  Here  our 
cheerful  writer  takes  no  acoouot  of  the  gap  of  nearly 
one  hundred  and  fifty  years  that  separates  the  time 
of  the  ^reat  commentator  fiOlD  the  esrilef  day  of 
"Good  ^ueen  Bess." 

Respectfully  yours* 

H.  T.  W. 


LBQAl.  AHTIQUtTIBS. 

In  the  thirty-first  year  of  the  reign  of  Prince 

Kfiward  III.,  the  year  1347,  there  was  one  Cicely 
tie  Ridgyway,  or  Rygeway,  indictee!  for  the  mur- 
der of  her  husband  ;  but  she  refusing  to  plead  and 
continuing  tnute,  notwithstanding  all  the  arguments 
and  threats  the  jnHj^es  r<y\\A  use  to  her.  they  .I'l- 
judged  her  at  last  to  fast  forty  days  together  in 
dow  prison  without  any  meat  or  drink.  This  she 
actually  did.  The  following  is  a  translition  of  the 
record  lodged  in  the  Tower  of  this  extraordinary 
case:  — 

"  The  king  to  all  bailiiCi  and  others  his  liege  sub- 
jects to  whotn  these  presents  shall  come,  &c.,  greet> 

in;;  lie  it  known  unto  yoii  th.it,  whereas  Cecely, 
who  was  the  wiie  of  John  Rygeway,  was  lately  in- 
dicted for  the  murder  of  the  s«d  John,  her  hashand, 
and  brriu<^'ht  tn  her  trial  for  the  snmc  before  our 
beloved  .iiiil  taithl'ul  Henry  Grove  and  his  brother 
judfjes  at  Noitln^liam.  but  that,  continuing;  mute  and 
refusing  to  plead  to  the  same  in'Iictmcnt,  she  wis 
sentenced  to  be  committed  to  close  custody,  without 
any  victuals  or  drink,  for  the  space  of  forty  days, 
which  she  miraculously,  and  even  contrary  to  the 
course  of  human  nature,  went  through,  as  we  are 
well  and  fully  assured  from  persons  of  undoubted 
credit.  Wc  do,  therefore,  for  that  reason,  and  from 
a  principle  of  piety  to  the  glory  of  God  and  of  the 


Blessed  \'irgia  His  Mother,  by  whom  it  Is  thought 
this  miracle  was  wrought,  out  of  our  special  grace 

and  favour,  pardon  the  said  C'eccly  fitmi  the  furtlier 
execution  of  the  sentence  upon  her ;  and  our  will 
and  pleasure  is  that  she  be  freed  firom  the  s»d  prison, 

and  no  ftirthrr  troul.ilc  be  given  her  upon  the  .irc  -.unt 
ol  the  said  sentence,  &c.  —  In  witness  whereoi,  <S.c." 


PACBTIA. 

The  foUowing  story  is  told  of  a  South  Texas 

judge :  On  one  occasion  an  ftttORiey  appeared 
before  the  judge  with  a  written  request  that  a  writ 
of  Duces  'J'aum,  Linguidut  Luit,  issue ;  and  the 
court,  alter  adjusting  his  glasses  and  giving  the 
paper  a  very  r.ircful  rcailini;,  li.uided  it  to  the  clerk 
with  instructions  that  the  writ  issue,  whereupon 
the  cleik  informed  the  court  he  was  not  an  attor- 
ney, and  did  not  understand  the  nature  of  the  writ ; 
so  the  court  agiin  twik  the  piper.  Itnwol  hi-,  lic-.Td, 
and  apparently  went  off  into  the  tar  land  of  stutly, 
and  after  tome  moineitts  had  elapsed  arose  and 
addressed  the  derk  as  follows :  — 

"  Mr.  Clerk,  you  will  issue  a  writ  that  will  play  the 
deuce  generally,  and  take  'em  in  gwyin*  and  comin', 
sick  or  well " 


jAMr"^  Fi?\vrts  O^wat  n,  a  new  Queen's  Counsel, 
is  perhaps  the  hero  of  more  gooil  stories  than  any 
man  at  the  English  bar.  He  was  the  junior  who. 
on  being  told  by  Justice  Kay  that,  "altliough  he 
could  teach  him  law,  he  could  tK>t  teach  him  man- 
ners," tiuietly  remarked,  "That  is  so,  ray  lud." 
An  encounter  with  Justice  Chitty  was  hardly  so 
successful.  Hi"  Iiad  been  addressing  the  court  at 
great  length  in  a  bill  of  sale  case,  and  at  last  said : 
"  And  now.  my  lud,  I  address  myself  to  the  fnmi- 
tiirc."  "  You  have  been  doing  that  for  some  time 
past,"  said  Justice  Chitty. 


At  a  church-meeting  in  one  of  the  suburbs  of 
Chicago,  held  for  the  purpose  of  taking  measures 
for  increasing  the  interest  of  members  and  draw- 
ing other;  into  the  fold,  the  impiir)*  was  made 
whether  a  certain  lawyer  of  the  congregation 
whose  fiiuncial  aflaics  were  somewhat  involved, 
had  "got  religion."  To  which  .another  Iaw)'er 
present  responded,  "  No,  I  think  not,  unless  it 
In  his  wife's  name.'* 


y  GoOgI 


Editorial  Department, 
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VVe  take  the  following  from  a  non-legal  news- 
paper, namely,  that  very  excellent  weekly  periodical 
koown  as  the  "  Sketch ;  '  and  true  or  not  true,  it  is 
worth  repetitjon ;  — 

I  heard  an  amusing  story  of  Sir  Henry  Hawlcins 

from  a  legil  friend  a  week  or  two  ago.  but  I  cannot 
vouch  for  the  absolute  truth  of  it.  Sir  Henry  was 
presiding  over  a  long,  tedious,  and  uninter«rsling  trial, 
ami  v\ns  tistL-nini:,  ajipnrently  with  ri1>.sorI>L'(l  .ittention. 
to  a  long,  tediou.->,  and  uninteresting  speech  from  a 
counsel  learned  in  the  law.  I'rescntly  he  made  a 
pencil  memorandum,  folded  it,  and  sent  it  by  the 
usher  to  the  Q.  C  in  question.  This  gentleman,  on 
unfolding  the  paper,  found  these  words:  •  I'atiknce 
Competition.  —  Gold  .Mcd.it,  Sir  Henry  Hawkins. 
Honorable  Mention,  Job.'  His  peroration  wa»  wound 
up  with  aa  little  (May  aa  poaiiblc-** 


A  FAMOUS  judge  actually  broke  ofT  a  summing 
up  upon  one  occasion  with  :  "  .Mr.  ShcriiT,  I 
sboold  like  to  know  what  that  fat  man  means  by 
pressing  against  those  two  young  women  in  the 
front  row  of  the  gallcr)  .*'  On  inothrr  orrasion 
the  same  judge,  during  the  examination  of  a  wit- 
ness, exclaimed:  "Rea]ly»  Mr.  Foreman,  I  am 
exhausted,  worn  out,  with  the  outrageous  conduct 
of  that  witness  in  the  box.  n  !u)  amonir^t  other  j)ro- 
fanitics  keeps  on  saying  that  wiiat  he  deposes  to  Ls 
*  as  sure  as  God  made  apples.' " 


From  a  lawyer's  point  of  view,  the  people  most 
sought  after  are  those  who  do  not  pay  their  debts. 


Sir  P.nvrF  Rocur  said:  "Single  ini->foitimes 
never  come  alone,  and  the  greatest  of  all  possi* 
bie  misfortnnes  is  generally  followed  by  a  much 
0feater." 

The  following  response  was  made  to  an  in- 
quiry of  a  character  irilneaa  in  a  stiit  in  Wilkes 

County,  \.  C.  :  — 

Quts,  Do  you  know  the  general  character  of 

F  ? 

Ant,  I  do. 

Qtifs.  What  is  11 ' 

Ans.  Well,  passing  and  re-passing,  entertaining 
and  being  entertained,  in  a  social  point  of  view  it  is 
good  :  hut  in  matters  of  business,  where  he  is  finan- 
cially interested,  and  especially  in  winding  up  dead 
men's  estates,  liis  chaiacter  is  bad. 


In  the  South  the  color  line  is  so  well  dnwn 
that  in  some  sections  to  be  a  colored  man  and  a 
Republican  is  synonymous.  This  was  amusingly  but 
innocently  shown  by  the  reply  of  a  colored  juror 
at  Jones  ('oi;nty  Superior  Court  in  North  ('arolina. 
A  negro  man  \vas  on  trial  for  burglary.  The  jury 
consisted  of  four  negroes  and  eight  white  men. 
During  the  night  they  came  to  a  verdict  which  was 
received  hv  the  j-uige  witho'tt  awakin.:  tlie  Soltn- 
tor,  as  the  prosecuting  ohicer  m  that  State  is  very 
singularly  cdled.  The  next  morning  the  Solicitor, 
Swift  ( lalloway,  while  washmg  his  face  on  the  hotel 
porch,  was  surprised  to  sec  otic  of  the  negro  jurors 
walk  by.  Hello,  Jim,"  said  he,  "  did  the  jury 
agree?"  «  Yes,  sah."  was  the  reply.  **  How  did 
the  verdict  " 'I'hf  jury  went  demotiatu\ 

sah,"  was  the  reply,  meaning  that  the  verdict  was 
according  to  the  views  of  the  white  jurors. 


Nor  long  since,  in  the  course  of  a  trial  before 
A  ceruin  justice  of  the  Peace  in  Texas,  counsel 

for  the  di  fcnd.int  requested  the  court  to  nilc  on 
a  certain  point ;  whereupon  counsel  for  plaintiti, 

whose  name  wk  Charley  ^  insisted  that  the 

court  h.ad  already  pa.ssed  on  the  [loint.  .After  con- 
siderable art,''imt'nt,  nnd  (hie  dchhcration  on  the 
part  of  the  court,  the  Justice  ^^who  was  Irish)  said  : 
«  Chaarley.  this  court  has  niver  passed  on  that  p'int." 
"  Well,"  said  Charley,  "  wil!  your  honor  pass  011  it 
tww  / "  "I  do  pass  on  it  ««f ,"  responded  tlie 
court,  with  infinite  dignity.   "Well,  how  does  your 

j  honcnrpasson  it?"  inquired  the  perplexed  counsel. 

!  The  court  straightened  liimself  up,  cleared  his 
throat,  and  relieved  himself  by  delivering  the  fol- 
lowing, in  his  most  impressive  manner :  "  Chaarley, 
ye  must  abide  by  the  law,  whativer  it  it." 


NOTES. 

Tr  is  inipo>sI!)lc  to  read  Lord  Justice  Bowen's 
finely  phrased  judgments  in  the  "  Reports  *"  with- 
out being  made  aware  that  he  possesses  a  con- 
siderable power  of  gende  irony  as  well  .is  of  lucid 
expression.  It  is  said  that  when  the  judges  met 
to  consider  the  terms  of  their  address  on  the  oc- 
casion  of  her  M.ijesty's  jubilee,  an  objection  was 
raised  apainst  the  words  "  conscious  as  we  art-  of 
our  shortcomings ; "  and  that  LortI  Justice  Howen 
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suggested  that  the  phrase  should  be  altered  into 
"  conscious  as  we  are  of  one  another's  shortcom- 
ings." On  several  occasions  during  the  past  lew 
years  hii  lordship's  health  has  caused  him  to  be 
absent  from  the  Court  of  Appeal.  We  trust  that 
the  lighter  duties  of  the  Mouse  of  Lords  will  pre- 
vent the  recurrence  of  this  luisfortttae.  —  Lmdim 
Law  yountal. 


Wb  have  received  by  mat!  the  following  speci- 
men of  Western  legal  enterprise.  As  a  business 
card  it  is  certainly  unique. 


Hakrktt  White, 
Attorney  ;uid  Counsellor  at  Jaw, 
Notary  Public. 
Over  321  Main  Street.  FsoaiA.  iLLtNois. 

(Over.) 


On  turning  "  over  "  we  iind  the  tbllowing ;  — 

"  In  iiLiltcrs  of  law,  if  you  have  aiiv  right, 
Vou  should  malic  applicatioit  to  Barrett  White 
lie  has  the  experience  of  thirty-one  years. 
Employ  him  to  sec  to  your  case,  without  feara. 

In  suiu  for  poaaenion,  and  casca  like  that. 
Ilia  knowledge  of  law  is  jist  under  bia  hat. 

Ill  >u"t-  for  your  wages,  j  i^t  give  him  a  call; 
lie  Will  i^e  that  justit-c  11  done  to  you  all. 

And  xi  yon  sboatd  ever  get  into  ^  fight. 
Go  right  to  bia  office  and  ace  Barren  White. 

And  if  ever  you  want  to  get  good  advice, 

It 's  there  you  can  get  it,  at  very  !imall  price. 

Rcincn»l>er  the  plate  he  inviii  -  vou  to  come 

'T  is  I'coria,  on  Main  St ,  at  Three  Twenty-one  " 

This  card  ought  to  prove  a  drawing  one. 


Mr  H'-<ncK  Williams,  in  his  ni(.<1<-  of  tn-ing 
prisoners,  was  exceedingly  (air  to  the  accused,  and 
<mce,  when  asked  whether  those  whom  he  tried 
appeared  to  have  .iny  nener.il  characteristics,  he 
replied  :  "  TIk  v  are  jtist  like  otlicr  i  n  fipk-  ;  in 
fact,  I  often  thmk  that,  but  for  diitcrent  oppor 
tnnities  veA  other  accidents,  the  prisoner  and  I 
might  very  well  be  in  each  other's  places." 


No  one  would  imagine,  says  "  London  Tit  Bits," 
that  any  amusement  could  be  derived  from  the 
perusal  of  such  an  uninteresting  record  as  the 


list  of  the  solicitors  now  practising  ;  and  yet,  00 
glancing  over  the  long  columns,  many  curious 
Gombinatiaiis  suggest  themselves  to  the  observant 
reader. 

From  an  ecclesiastical  point  of  view  the  result 
of  the  tcratiny  »  satisfactory,  as  there  are  4  Popes, 

2  Priors,  2  Priests,  a  Monk  and  a  Nunn,  8  Palmers, 

3  .Abbotts,  a  Bishop,  a  I'arson,  2  Chaplins,  3  C^hap- 
plcs,  2  Parishes,  6  Churches,  a  Kirk,  2  Deans,  a 
Deakin,  and  only  one  Christian ! 

Royalty  is  well  represented  by  16  Kings  ami  2 
Princes,  and  there  are  also  3  Dukes,  a  Lord  and 
a  Baron,  8  Knights,  2  Chamberlains^  and  5  Pages. 

'I1ie  omithological  inquirer  will  be  gratified  on 
finding  11  Birds  (who  have  unfortunately  but  one 
Wing),  a  Heron,  a  Fowle,  2  Daws,  9  Martins,  2 
Parrotts,  t  Gosluig^.  5  Robins,  t  Peacocks.  2 
Ravens,  a  Kite,  •  Quale,  a  Rook,  and  a  Swan. 

Rural  srenerv  is  present  m  the  shape  of  a  For 
rest,  16  W  oods,  4  Fields,  3  Marshes,  a  Meadow, 
and  3  Lanes,  which  are  beautified  by  a  Lily. 
6  Roses  (with  2  Thomes),  a  Marigold,  and  4 
Budds. 

Of  the  pleasures  which  attend  a  country  life, 
there  are  to  be  found  9  Hunters.  8  Hunts,  14 
Foxc?,  I  Rtnani,  and  a  Horn  There  .ire  also 
1 1  Fishers,  with  6  Brooks,  8  Lakes,  and  a  Creelie ; 
3  Pike,  3  Salmon,  a  Smelt,  and  a  Sole. 

Cricketers  will  be  pleased  to  find  a  Crickitts,  a 
Rattini,'.  _^  llowlmu^,  P>.'ilK.  .itn!  2  Fielders  .  btit 
the  fair  sex  will  regret  to  icarn  tiiat  there  arc  only 
3  Batchelors. 

Of  the  points  of  the  compass  there  are  i  North. 
I  Southern,  3  Ear.ta,  3  Wests,  and  2  Westerns. 
Seven  Adams  and  3  Eves  may  also  be  found,  as 
well  .IS  a  Bulley  and  a  Fagge;  3  Miles  and  a 
V.inl  .  ;i  Hr.ii!.  .1  Ii.  >ne.  a  I.«gge,  2  Hands,  a  Halt, 
and  a  Boote  ;  3  Summers  and  6  W  tniers ;  a  Thun- 
der, 4  Snows,  a  Frost,  and  a  Breese. 

Finally,  there  are  «  Wills,  a  Deedes,  a  Motion, 
and  one  Law ! 


TiiK  laws  for  thy  grent  grandtire  made 
Are  laws  to  thee.  —  must  be  obeyed. 

Must  be  obfyed.  .Tr.d  whv  *  I^ecntise, 

Bad  though  they  be,  they  are  the  laws.  —  (  ;oethe 


.Aristotle  defined  law  to  In-  reason  without 
passion  ;  and  despotism  or  arbitrary  power,  to  be 
passion  without  reason. 
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Xhf.ke  has  been  at  least  one  jur)'  trial  in  the 
United  States  Supreme  Coart.  It  took  jilat  •■■  at  the 
Fcbniary  Terra,  1794,  in  the  case  ol  Georgia  v. 
Brailsfoid.  Chief-Justice  Day  presided,  and  is 
reported  as  laying  down  some  very  incorrect  law. 
He  is  mttde  to  say  that  the  jury  are  to  determine 
tlie  law  as  well  as  the  facts,  and  then  proceeds  to 
tell  diem  that  the  focts  m  the  case  are  all  agreed, 
that  the  only  question  is  one  of  law,  and  upon 
that  the  whole  court  are  agreed.  Where  so  much 
was  agreed,  it  does  not  dearly  appear  why  the  case 
was  left  to  the  jury  at  all.  The  accuracy  of  the 
report  is  questioned  by  Judge  Curtis  in  The 
Uuited  States  v.  Moore,  i  Cur.  Cir.  Ct.  23  — 


Ex-Juix;e  Richard  Ludlow  Lakre.more,  a  well- 
known  member  of  the  New  York  bar,  and  for  more 
than  twenty  >  ears  a  judge  of  the  Court  of  Common 
Pleas,  died  on  September  1 3th. 

Judge  Lairemore  was  sixty-three  years  old 
He  had  been  in  faUtDg  health  since  he  resigned 
from  tlie  bench,  nearly  three  years  ago.  He 
was  bom  in  .\storia,  I,.  I.,  Sept.  6,  1S30,  and 
was  graduated  from  Rutgers  College,  at  New- 
Bninswick,  N.  J.,  in  1850.  He  sttidted  law  in  the 
office  of  Ro1)inson.  Hetts,  &  Robinson,  and  was 
admitted  to  the  bar  in  New  Vork  in  1853.  He 
was  a  Commissioner  of  Education  firom  1861  to 
1864,  and  from  1868  to  July,  1870,  serving  as 
pre'^ident  of  the  board  during  the  last  year  of  his 
service  upon  it. 

Mr.  Larremore  was  a  member  of  the  Constita- 
tkmal  Convention  of  1867,  and  ser\'ed  on  the 
Committee  on  Kdiication  and  LiterU'ire.  He 
received  the  degree  01  Doctor  of  Laws  Irom  the 
University  of  the  City  of  New  Yoric  in  1870.  In 
1S70  he  was  elected  a  Judge  of  the  Court  of  Com- 
mon Pleas  on  the  Democratic  ticket.  In  1876 
Governor  TiMen  assigned  him  to  duty  as  one  of 
the  J»di;e^  of  the  Supreme  Court  in  the  place  of 
Judge  Van  Brunt.  Jndge  Larremore  was  re- 
elected for  another  fourteen  years'  term  in  1884 
on  the  Tammany  ticket,  bat  served  only  seven 
years,  resigning  in  1891  on  account  of  ill  health. 
For  two  or  three  yeais  before  he  resigned  he  was 


Chief  Justice  of  the  c:ourt  of  Common  Fleas,  suc- 
ceeding Judge  Charles  P.  Daly. 


Isaac  G.  Gordon,  ex-Chief-Jutiticc  of  the 
Supreme  Court  of  Pennsylvania,  died  on  Sep 
tember  4th. 

He  was  born  in  Lewi-^luiri;.  Union  Co  ,  I'a.. 
Dec  22, 1819.  His  father,  Zacclieus  Gonlon,  was 
a  native  of  Northumberkind  County.  His  family 
was  originally  from  Scodand,  but  tiie  Judge's  gram! 
father,  having  removed  to  Ireland,  they  were 
known  as  Scotch-Irish.  When  a  boy  Judge  Gor- 
don learned  the  trade  of  a  moulder,  but  having  one 
of  his  feet  aecidcntally  injured  :)v  uiolten  metal, 
be  relinquished  the  work,  and  bemg  of  a  very 
studious  deposition  and  with  a  taste  for  classical 
and  scientific  pursuits  he  applied  himself  to  study ; 
and  with  the  aid  he  received  at  the  common 
school,  and  one  term  m  the  Lewisburg  Academy, 
he  acquired,  by  dint  of  indomitable  perseverance, 
a  liberal,  classical,  and  scientific  etlucation.  In 
1 84 1  he  entered  the  law  office  of  James  F.  Linn, 
of  Lewisburg,  continued  his  studies  two  years,  and 
was  admitted  in  April,  1843,  to  practise  in  the 
courts  of  Union  County.  That  year  he  removed 
to  Curwensville,  Pa.,  opened  an  office,  and  soon 
afterward  entered  into  partnership  with  George  R. 
Barret  In  1846  he  located  at  Hrookville.  became 
a  partner  of  Klijah  Heath,  and  rontinued  in  that 
business  relation  until  Judge  Heath  removed  to 
Pittsburg  in  1853. 

In  iSfjo  and  1S61  Judge  Gordon  represented 
the  district  composed  of  Jefferson,  Clearfield,  Elk 
and  McKean  counties  in  the  State  Legislature,  and 
was  Chairman  of  the  General  Judiciary  Committee 
during  his  second  term.  In  1S66  he  was  apiK»inted 
by  Governor  Haitranft  Fresuieni  Judge  of  the  judi- 
cial district  formed  of  the  counties  of  Mercer  and 
\'enango,  taken  from  the  ICighleenth  district,  and 
sen-ed  until  the  next  general  election.  He  con- 
tinued his  practice  at  llic  jelTerson  County  bar 
until  he  was  elected  to  tlte  Supreme  Bench  in 
Octol)er.  1873.  nn<l  an]iiired  a  witle  rv'pnt.ttion 
as  a  learned  and  able  advocate,  apt  in  the  trial  of 
causes,  full  of  resources,  and  exerting  great  influ- 
ence over  juries.  His  full  term  of  fifteen  years  as 
Justice  of  the  Supreme  Court  cxpire«l  Jan.  1,  1889. 
he  filling  the  position  of  Chief-Justice  at  that  time  ; 
and  he  retired,  possessing  the  confidence  of  the 
bar,  of  the  Commonwealth,  and  the  people  to 
an  exceptional  degree. 
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CONTBMTS  or  THB  IBPTBaiBm  MAOACIIfM. 

The  Atlantic 

His  Vanished  Star,  V  ,  VI  ,  Charles  Egbert  Crad- 
dock;  Edwtn  Booth,  Heory  A  Clapp;  Hack  and 

Hew,  Bliss  Carman,  A  Slip  on  the  Ortlcr.  Charles 
Stewart  Davi&on:  A  Kitten,  Agnes  KcppUcr;  Wild 
cat  BaakiaK  in  the  Teens,  J  li.  McMaster  ,  A  Rus- 
sian Summer  Rrsort,  Isabel  F.  ir.ip:;ood;  Love  and 
Marriage,  Sir  Ldward  hir.ichcy  ;  On  the  St.  Augus- 
tine Road.  Uradford  Torrey  :  Nibblings  and  Brows- 
ings Fanny  D.  Bergen;  The  Isolation  of  Life  on 
Prairie  Farms,  E.  V.  Smalley  ;  The  Moral  Revival 
in  F'rance,  Aline  Gotren ;  The  Technical  School 
and  the  University,  Francis  A.  Walker;  Studies  in 
the  Correapoadenot  of  Petrarch ,  III.,  Harriet  Waters 
Pieston  and  Louise  Dodge. 

The  Century. 

Sights  .It  the  Fair  (illustrated),  GusUv  Kobb^, 
William  James  Stillman,  Wendell  P.  Garrison ;  Six 
Bulls  to  Die  (illustrated),  .Mrs.  Normm  rjitt-r;  The 
Taormioa  Note-Book  (illustrated).  (.juorj;e  E.  Wood 
berry;  Benefits  Forgot,  X.,  Wolcott  Balestier;  A 
Glance  at  Daniel  Webster,  Mellen  Chamberlain  : 
A  Woman  in  the  African  Diggings  (illustrated). 
Annfe  Russell:  Balcony  Stories:  1.  Grandmother's 
Grandmother,  II.  The  Old  lady's  Restoratioa  (illus- 
trated), Grace  King  ;  The  White  Islander  iConctu- 
sion),  .Mary  Hartwell  Catherwood ;  The  Horlion 
Line,  Thomas  Went  worth  Higginson  ;  The  Census 
and  Imnilgratton.  Henry  Cabot  Lodge  ;  The  Author 
of  Robinson  Crusoe  ( iKusuated).  M.  ()  W.  Olijjli.int  ; 
Phillips  Brooks's  Letters  irom  India,  Phillips  Brooks; 
The  Heir  of  the  McHolishes.  in  Two  Parts.  Part 
I  ,  Tkct  Hartc  ;  The  Test,  Mriry  Th;Uher  Higgin- 
son;  The  Hittons'  Holiday,  Sarah  Orne  Jewett; 
Leaves  from  the  Autobiography  of  Sahrini,  Tommaso 
Salvini. 

The  Cosmopolitan. 

This  is  a  "World's  Fair*'  number,  and  contains 

tliu  liest  illustr.iiioii.s  of  (Ik-  Great  Exposition  which 
have  yet  appeared.  The  several  articles,  fitily  illus- 
Irated,  fnclude:  A  First  Impression,  by  Walter 
Besant'.  Tl'.e  Forti'^n  niiilditiijs  by  Price  Collier: 
Notes  on  Industrial  Art  in  the  Manufacturers'  liuiki- 
intp.  by  George  F.  Kons;  An  Outsider's  View  of  the 
Woman's  Exhibit,  hy  Ellen  M.  Il.  nrntin;  Foreign 
Folk  at  the  Fair,  by  Julian  Hawthorne;  Electricity 
at  the  Fair,  by  Murat  Halstcsd;  Transportation, 
Old  and  Mew,  by  J  W.  Walker;  Mines  and  Metal- 
lurgy, by  F.  J.  F  SkitT:  (  hicasio's  Entertainment  of 
Distinguished  Visitors,  by  H  C.  Lhatfield-Taylor ; 
The  Government  Exhibit,  by  F.  T.  Bickford;  £th- 


no'o^y  at  the  Exposition,  I'y  Frans  BoBi;  FointS  -Of 
interest,  by  Ex-President  Harrison. 

Harper's. 

A  General  Election  in  England  (illustrated), 
Richard  Harding  Davts  $  The  Handsome  Homes,  a 

Novel,  Part  IV  ,  William  Black;  Edward  Emerson 
Barnard  (illustrated),  S.  W.  Burnham ;  An  Albert 
Durer  Town  (illustrated),  Elisabeth  Robins  Pennell  j 
Gabriel,  and  the  lost  Millions  of  Perote.  a  Story 
(illuiU.ited),  .Maurice    Kingslcy  ;    The   Letters  of 
James  Russell  Lowell,  Charles  Eliot  Norton  ;  Tcx.as 
(  lUthtratcd),  ILx- Senator  Samuel  Bell  Maxcy  ;  The 
(jcncral  s  Sword,    Story  (illustrated),  Robert  C  V- 
.Meycrs ;  Down  I.ove  Lane  (illustrated),  Thom.as 
A.  Janvier;  Horace  Chase,  a  Novel,  Part  IX., 
Constance  Fenimore  Woolson ;  The  Diplomacy  and 
Law  of  the  LMhrnian  Canals,  Sidney  Webster  ;  A 
Gentleman  of  the  Royal  Guard  (illustrated),  William 
McLeDoao;  Riders  of  Egypt  (illustrated),  Coiond 
T.  A.  Dodge,  U.  S.  A. 

Lippincott's 

.A  li.ichelor's  Bridal,  Mrs  H.  Lovett  Cameron  :  In 
the  Plaza  de  Toros  (illustrated),  Marrion  Wilcox: 
A  Girl's  Recollections  of  Dickens,  Elizabeth  Worme- 
ley  Latimer;  The  Cross  Roads  Ghost  (illustrated). 
Matt  Crim  ;  Uncle  Sam  in  the  Fair,  Charles  King, 
U  S.  A  ;  Tshmael  (illustrated),  Richard  Malcolm 
lohiiNlim  ;  Hvpnotisni:  its  Use  and  Abuse,  Jiidso.-i 
Daland,  M.D. ,  The  Carthusian  (illustrated),  from 
the  French  ;  A  Sea-Einsode,  C.  H.  Rockwdli 
U.S.N. ;  Men  of  the  Day,  M.  CroAoa 

PolltUMl  fldaiioo  Onwtwly 

Gillen's  Ca.se  against  Bimetallism,  Charles  B. 
Spabr .  Theory  of  the  Inheritance  Tax,  Mark  West; 
Modern  Spirit  in  Penology,  Alexander  Winter;  Late 
Chilian  Coiitrovcrsy.  Prof.  J.  B  Moore;  The  Prus 
sian  Archives.  Ptof  H.  L.  Osgood  ;  Ashley's 
English  Economic  History,  Prof.  W.  Conoingham 

Review  of  Reviews. 
This  is  a  number  of  fine  variety  and  timeliness 

It  epitomizes  and  synchronizes  the  whole  planet  for 
the  month  of  August,  1893.  It  discusses  the  mone- 
tary crisis,  the  silver  debate,  the  tariff  ontloolt,  the 
Behrint;  .Se.i  <?ei  i'-ion,  tbc  Frctu  1i  .itlack  on  Siam.  the 
progress  of  the  Home  Rule  bill,  the  politics  of  the 
European  continent,  various  mattn*  at  Ottc^o  and 
the  World's  Fair,  and  a  hundred  other  timely  sub- 
jects, liie  whole  number  being  profusely  illustrated 
with  portraits  and  pictures  A  sketch  of  Engineer 
Ferris  and  his  jircaf  wheel  is  a  sin;:;n!.irly  readable 
and  attractive  .article,  and  .Mr  Stead  contributes  3 
most  noteworthy  diarader  aketch  of  Ladj  Heoiy 
Somerset 
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Scribner's. 

Izaak  Walton  (illustrated),  by  Alexander  Cargsll  ; 
A  Thackeray  Manuscript  in  Hamrd  College  Library, 

by  T.  R.  Sullivan;  Chartrcs.  hv  Eiliih  Wharton: 
Clothes  HistoriciJIy  Constdcrcii  uilustiatcii),  by 
Edward  J.  Lowell;  Aa  1.  O.  U.  (illustrated),  by 
Margaret  Sutton  Briscoe  ;  The  Mulin  st  illus- 
trated), by  Fred.  J.  MiIKt  ;  The  TiJtis  ol  ihc  n;»y  of 
Kundy  (illustrated),  by  Ciist  iv  Kobbc  .  The  Copjier 
bead.  Chapters  VI.-VIII.,  by  Harold  Frederic:  A 
Letter  to  Samuel  Pepys,  Esq  ,  by  Andrew  I-ang ; 
The  Opinions  of  a  Fhdosophcr  (i!la-.tr.\ied).  Conclu- 
xioH.  by  Kobert  (jtant ;  RicharcUon  at  Home  (iiius- 
trated;,  by  Austin  Dobson. 


BOOK  NOTICBS. 

Principles  of  the  Law  of  Interest,  as  applied 
by  Courts  of  Law  and  Equity  in  the  United 
States  and  Great  Britain ;  and  the  text  of  the 
C^encr.il  Interest  Slatiites  in  force  in  thf»  United 
States  tireat  Britain,  and  tlie  Dominion  of 
Canada.  By  Snmev  P£rlev»  of  the  Massachu- 
setts Bar.  George  B.  Reed.  Boston,  iS95> 
433  PP'  ^*  Sheep,  $5.00  net. 

This  is  a  remarkably  clear  and  comnrehrnsU  e  work 
upon  a  very  imixirt-int  subject,  and  one  to  which 
little  attention  lias  been  ;{iven  by  our  law-writers, 
The  law  of  interest  is  much  more  complex  than  one 
would  naturally  suppose,  and  on  many  questions 
relating  to  it  there  is  such  a  diversity  of  opinion  that 
it  is  impossible  to  harmonize  the  decisions.  The 
extent  to  which  the  subject  has  occupied  the  courts 
may  be  inferred  from  the  f.act  that  in  this  treatise 
nearly  seven  thous.ind  decisions  are  cited.  The 
book  has  been  prepared  with  evident  care  and  good 
judgment.  It  cannot  fail  to  be  of  great  assistance, 
and  we  unhesitatingly  commend  it  to  the  profession 
as  a  most  valuable  addition  to  our  legal  text-books. 

The  contents  .ire  as  follows  Definition  ant!  His- 
tory of  Inteicst  ;  Contractual  interest ;  Interest 
allowed  as  damaites ;  How  Interest  Is  barred;  Rate 
(if  Interest  .  Cnm[>ound  Interest  ;  Partial  Payments, 
I'lcading  and  I'r.icticc  :  Conflict  of  Laws;  Usury  ; 
latereat  in  Equity  ;  Effect  of  Statute  of  Limitations 
on  Interest ;  Interest  Statutes. 

TtoE  I?rFRiifcrannrr  or  Patents  for  Inventions. 

not  I^esigns,  with  sole  reference  to  the  opinions 
of  the  Supreme  Court  of  tlic  Igniter!  States.  By 
Thomas  B.  Hall,  of  the  Cleveland  (Ohio) 


B:n.    Rul>crt  <  "Inrkc  &  Co.,  f'in<  innati,  1893* 

i.aw  ijliccp,  $5.00  net,  delivered. 

This  new  book  by  Mr  Hail  is  a  valuable  addition 
to  the  works  on  Patent  Law,  and  wiU  prove  of  much 

assistance  to  all  intere>tcd  in  the  subject.  '1  he 
author,  without  personal  discussion,  presents  the 
decisions  of  the  Supreme  Court  of  the  United  State.* 

uixin  the  subject  of  infringement  of  I'.itcti;?,.  The 
arrangement  is  excellent,  and  reference  to  any 
desired  point  Is  easily  found.  We  commend  the 
work  to  the  profession  as  one  of  real  merit. 

The  Law  of  Foreign  Corporations,  a  discus- 
sion of  the  principles  of  Private  Intern.itional 
liw.  ,Tnd  of  Im  il  statutory  regulations  applicable 
to  transactions  of  ibreign  coinpanies.  liy  Wil- 
liam L.  MvRFREB,  Jr.,  ol  the  St  Louis  Bar. 
Central  Law  Journal  ( 'ompanyf  St.  LoulS,  Mo., 
1893     I.aw  Sheep,  §4  00. 

This  is  1  work  which  should  prove  of  interest  and 
value  to  tiie  profession.  Covering  a  subject  which 
has  received  but  littU  .attention  in  general  treatises 
on  corporations,  and  covering  it  fully  and  exhaus- 
tively. It  should  receivp  a  hearty  welcome.  The 
subject  is  an  important  one,  and  one  which  is  con 
stantly  engrossing  the  attention  of  both  bench  and 
bar.  Mr.  Morfree  appears  to  have  done  his  work 
carefully  and  conscientiously,  and  lias  ^'xen  us  i 
reliable  and  trustworthy  work.  We  know  of  no  better 
book  for  those  who  desire  the  best  Information  upon 
the  subject. 

Index  to  Th.uek's  Cases  on  Evidence.  Chailes 
W.  Sever,  Cambridge,  Mass. 

Prof.  James  B.  Thayer  has  had  a  full  index  to  his 

admirable  selection  nf  Cases  on  EviHem  e  jirepired. 
and  *■/  wili  be  ptacnUd  fuse  to  all  owners  ot  the 
work  upon  application  to  the  publisher  throi^  the 
dealer  of  whom  they  purrhised  It.  This  index 
greatly  enhances  the  value  of  the  book,  and  renders 
it  an  excellent  working  tool  for'  the  practising 
lawyer. 

A  Brief  DiCEsr  to  Volumes  XXV.  to  XXX.  of 

THK  .Amfrican  Staif.  Rfjorts,  together  with 
an  index  to  the  notes,  an  alphabetic  table  of 
cases  reported  in  Volumes  XXV'  to  XXX.,  and 
a  numerical  table  of  cases  reported  in  Volumes 
I.  to  XXX.  inclusive.  By  C.  B.  LvntiAn. 
Bancroft-Whitney  Co.,  San  Francisco,  1893. 

Th«  llliernltty  of  the  publishers  in  givitig  away 
the  patrons  of  this  scries  of  RcporU  this  valuable 
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index  will  be  fully  appreciated  The  work  has  been 
moat  thoroughly  prepared,  and  the  amogenent  is  Id 
every  way  admirable. 

A  TkEATISK  ON  THE  WrIT  OF  HaBBAS  CoHFUS, 

including  Jurisdiction,  False  Inii)risonment, 
Writ  of  Krror,  Extradition,  Mandamus,  Certi- 
orari, Judgments,  etc.,  with  Practice  and  Forms. 
By  William  &  Cmiiicii.  Second  edition,  re- 
vised and  enhrfjcd.  Bancroft-Whitney  Co., 
San  Francisco,  189^  Law  Sheep.  ^7>5o 
net 

The  first  editioa  of  this  treatise  was  published  in 
1884,  and  since  its  appearance  it  has  been  rccuj^nized 
by  the  profession  as  the  standard  work  upon  H.ibeas 
Corpus  During  the  nine  years  which  have  elapsed 
since  the  publication  of  the  first  edition  the  subject 
has  been  developed  to  such  an  extent  as  to  require  a 
new  edftton.  In  the  present  work,  two  new  chapters 
have  been  a(iilc<i,  -  one  on  ■■  .\])pell.i!f  I'r.n  tict-." 
and  the  other  on  the  "  Nature  of  the  Writ,"  and  over 
twelve  hundred  addidona]  cases  have  beeo  cited. 
Sev<  r;il  of  the  chapters  of  the  old  work  Inve  .ilso 
been  amplified.  In  its  revised  form  the  treatise  is 
coilnently  satisfactory,  and  it  wfU  undoubtedly  lODf 
continue  to  hnid  its  |>nsition  as  by  far  the  best  book 
ever  published  on  this  important  subject. 

Patent  Office  Manual,  including  the  taw  and  | 

piactice  of  cases  in  the  United  States  Patent 
Office  and  the  Courts  holding  a  revisory  rela- 
tion thereto.  Also,  an  Appendix  of  Copyright 
derisions,  etc.  By  GeoK' ;i  1 1.  Knight.  Little, 
Brown,  k.  Co.,  Boston,  1893.  Law  Slieep. 
^5.00  net 

The  author  of  this  work,  a  solicitor  of  patents,  has 
bag  been  known  as  an  expert  in  his  profession,  and 
IS  in  every  respect  admirably  qualified  to  prepare  a 
manual  of  this  important  branch  of  the  law.  The 
puriJOsc  <it  t!ie  work  is  to  facilitate  the  labor  of  invent- 
ors and  attorneys  in  the  United  States  Patent  Ofbce 
l)y  a  convenient  saminary  of  the  more  important  rvl- 
ings  governing  proceedings  in  that  bureau.  Fliat  the 
author  has  brought  to  bis  task  all  the  advantages  of 
his  lon<;  experience  cannot  be  doubted  upon  a  care* 
fill  exaiTiiii.itiori  nf  l)is  I)<»)k.  The  niV'S  and  1i_'_m1 
points  are  concisely  and  clearly  stated,  and  the  au- 
thorities cited  directly  to  the  point.  As  an  aid  to 
patent  lawyers  we  know  of  no  work  whirfi  <!fcnis  <;n 
fuUy  (0  meet  the  requirements  of  a  busy  practitioner. 
It  will  prave  a  real  vwidSr  meeum  on  the  subject. 

Thr  contents  are.  I  The  Patent  Franchise;  II. 
Decisions  relating  to  Patents  for  Inventions  ;  111. 
Decisions  relating  to  Patents  for  Designs:  IV.  Deci- 


sions relating  to  Trade-Marks  and  Labels  ,  Appen- 
dix A,  Copyrights;  Appendix  B,  Foreign  Pateols. 

Zacharv  Phips.  By  Edwin  Las-sher  Hyxner. 
Houghton,  Mifflin,  &  Co.,  Bcniton  and  New 
York»  1892.  Cbth.  S1.25. 

Mr.  Bynner,  in  this  wolle,  the  last  written  Ix^fore 
bis  untimely  death,  gives  us  another  of  his  charming 
historical  novels.  It  deals  with  exciting  times  and 
events,  in  which  .\aron  Burr  is  a  prominent  actor. 
'SVhile  perhaps  not  equal  in  interest  to  »  The  Begum's 
Daughter,*'  which  we  consider  Mr.  Bynner's  master' 
piece,  it  will  lioM  the  rcadcr"->  .itteniinn  tn  the  very 
end.  It  is  admirably  written,  and  the  pen  portraits  of 
the  characters  are  unusually  strong. 

Dr.  Xjitimek.  A  Story  of  Casco  Bay.  By  Clara 
IxwiSB  BuRNHAM.  Houghtoi\,  .Mifflin,  &  Co., 
Boston,  1893.   ClOtL  $1.25. 

The  struggles  of  three  young  independent  sisters 
striving  to  make  their  way  in  the  world,  in  which 
they  ate  most  materially  assisted  by  Dr.  Latimer,  a 
man  whose  sole  oI>icct  in  life  seems  tn  l)c  to  make 
Others  happy,  form  the  subject  matter  of  this  story  oi 
Miss  Bumham's.  Of  course  the  doctor  fills  in  h>ve 
with  one  of  the  young  ladies,  and  though  the  course 
uf  true  love  is  somewhat  disturbed  by  the  appearance 
of  bis  wife,  whom  he  had  supposed  to  be  dead,  the 
end  is  eminentiv  pearcftil  and  happ5'  The  other  tun 
girli  also  have  their  love  affairs,  whicli  ternun.atc  sai- 
isfactorily  to  the  parties  concerned.  The  story  Is 
interesting,  and  in  part*  exceedingly  well  written. 


A  new  volume,  which  is  expected  to  attract  much 
attentioti.  lias  just  been  written  by  the  Hon.  L  K 
Cliittenden,  whose  "  Personal  Reminiscences,"  pub- 
lished last  spring,  was  so  widely  and  favorably  noticed 
by  the  press,  and  whose  '•  Legal  Reminiscences  "  are 
now  delighting  the  readers  of  "The  Green  Bag 
The  forthcoming  volume  is  entitled  *'  An  Unknown 
Heroine,"  an  episode  of  the  war  between  ilu'  St.ites 
The  scene  Is  in  the  Shenandoah  Valley ;  and  the 
story  recounts  the  rescue  from  impending  death  of  a 
wounded  Union  .soldier  liv  a  Southern  woman,  whose 
husband,  a  Confederate  soldier,  was  at  the  time  a 
prisoner  of  war.   The  lacts,  which  are  well  autheo- 
ficatcd,  are  rel.ited  in  Mr   rhitterden's  Inimitable 
style,  and  would  perhaps  in  a  work  of  fiction  be  con 
sidered  Improbable,  if  not  Impoasitile.  The  work  is 

one 'if  tlirlMini;  intrrr";t,  and  will  add  mnteri.ilU  to  tb* 
already  wcil-csuUU.-.l*ed  reputation  of  the  auibur 

The  publishers,  .Messrs  Richmond,  Croscup.  A 
Co..  9  East  I7t!i  -St  Xew  York,  expect  to  have  the 
book  ready  for  delivery  in  October.  It  will  be  ills*' 
tratcd  irith  portraits  and  map. 
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JUSTICE  SAMU£I«  BLATCUFORD. 
BORK  March,  iSao,  — DiBD  Jttly»  1893. 
By  a.  Oake¥  Hall. 


THE  late  Justice  Matchford  was  the 
second  "Samuel"  from  New  York 
Slate  who  sat  on  the  bench  of  the  Federal 
Supreme  Court  after  having  been  a  judge 
in  other  courts.  The  first  "  Samuel "  was 
Samuel  Nelson,  who  entered  the  highest 
court  on  an  exit  from  the  Chief-Justiceship 
of  New  York  State. 

Samuel  Blatchford  was  born  in  New  York 
City,  where  his  father  was  in  eminent  legal 
'practice,  and  where   the  latter  acted  as 
American  Counsel  for  the  l?ank  of  Kng- 
land,  as  well  as  for  the  National  Bank  at 
Philadelphia.  The  future  judge  was  a  pre- 
cocious lad,  and  was  entered  at  Columhia 
Cn^le^e  when  only  thirteen  years  of  age. 
He  entered  his  father's  law  otTice  in  his 
seventeenth  year.    At  that  time,  1837,  the 
legal  profession  had  two  branches,  —  At* 
torneyships    and    Counsellorships,  with 
separate  examinations  and  diplomas,  and 
with  stated  long  terms  of  studentship ; 
therefore,  not  until  1843  was  the  young 
Samuel  Blatchford  admitted  as  counsellor. 
His  father  was  then  a  prominent  member 
of  the  VVhi.::  [i.ir-y  and  an  intimate  friend 
of  William  H.  Seward,  who  was  serving;  as 
s  State  Senator.  The  future  Secretary  of 
State  had  greatly  fancied  young  Blatchford; 
and  when  Mr.  Seward  was  chosen  governor 
of  New  York  he  selected  Samuel  as  his 
private  secretary,  and  for  two  years  the 
latter  resided  at  Albany,  where  he  was 
thrown    into   the  society  of  distinguished 
politicians  and  statesmen.    That  unvaried 
6t 


courtesy  and  geniality  which  was  Judge 

Blatchford's  exercised  possession  through- 
out his  career  made  him  a  most  popular 
secretary,  and  greatly  contributed  toward 
increasing  the  popularity  of  his  chief.  When 
the  latter  quitted  office  and  removed  to  his 
old  home  at  Auburn  to  resume  the  practice  of 
law,  he  invited  Mr.  Blatchford  to  accompany 
him  and  become  a  full  partner.  Almost 
immediately  the  young  counsellor  took  high 
rank  at  the  bar  of  the  Midland  Circuits,  and 
became  f^reatly  esteemed  by  his  elders.  He 
also  took  a  leading  part  in  the  exciting  politics 
of  the  Tyler  and  Van  Buren  period.  But  for 
politics  he  had  no  especial  taste,  —  preferring 
to  win  laurels  in  his  profession,  with  the 
principles  of  which  lie  was  deeply  imbued  ; 
and  he  was  never  a  "case  lawyer,  "  arguing 
from  and  pursuing  precedents  in  preference 
to  purely  legal  science.  He,  however,  sighed 
for  the  large  legal  field  of  his  native  metropo- 
lis; and  after  a  successful  novitiate  under 
thefanror  of  the  elder  Seward,  young  Blatch- 
ford and  young  Clarence  A.  Seward,  an 
adopted  son  and  nephew  of  the  ex-Governor, 
migrated  to  New  York,  where  they  estab- 
lished the  firm  of  Seward  it  Blatchford, 
with  the  senior  Blatchford  as  jurisconsult  of 
the  office.  Almost  immediately  the  f  t  :  1 
acquired  prominence  in  commercial  and 
legal  circles,  and  especially  took  lead  in  the 
practice  of  the  United  States  District  and 
Circuit  Courts, — an  experience  which  after- 
wards  greatly  militated  for  the  success  of 
the  after  Federal  judge.   Mr.  Blatchford  at 
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tlie  bar  was  a  noted  pleader  and  conveyancer, 
rie  displayed  fine  judgment,  and  was  greatly 

soup;ht  after  as  an  adviser.  lie  was  happier 
at  ar<^urnents  in  banco  than  before  juries, — 
Mr.  Seward  as  a  natural  orator  taking 
precedence  at  nisi  ^rius.  Mr.  Blatchford 
soon  became  prominent  in  social  circles, 
and  lhroiic:h  his  suavity  and  conversational 
powers  was  a  welcome  guest  at  private  and 
public  entertainments.  An  an  alumnus  of 
Columbia  College,  be  took  great  interest  in 
its  welfare,  and  was  soon  honored  by  being 
elected  as  one  of  its  trustees  ;  and  later  that 
college  conferred  upon  him  the  degree  of 
LL.D.  Wben,  during  President  Grant's 
first  term,  a  vacancy  occurred  on  the  bench 
of  the  District  Court  of  the  I'nited  States 
in  New  York  City,  he  was  selected  to  fill  it. 
From  there  he  was,  in  1878.  promoted  to  be 
Federal  Circuit  Judge.  How  zealously  and 
ably  he  fulfilled  those  judicial  duties  is  illus- 
trated by  the  pages  of  Benedict's-  Reports 
and  in  the  twenty  volumes  of  Hlatchlnrd's 
Reports.  Legal  history  contains  many  in- 
stances of  the  success  and  value  of  reports 
that  are  issued  under  the  editorship  of  a 
judge  who  gave,  or  assisted  in  giving,  the 
decisions  reported. 

President  Arthur,  when  a  vacancy  occurred 
on  the  Federal  Supreme  Bench,  was  expected 
to  nominate  Roscoe  Conkling,  and  doubtless 
would  have  answered  the  expectation,  only 
it  became  known  that  the  brilliant  orator 
preferred  to  remain  at  the  bar  rather  than 
accept  the  intended  post.  Pi  esident  Arthur 
and  Mr.  Blatchford  had  been  brought  to- 
gether in  friendship  and  in  legal  conflicts, 
and  the  former  at  once  turned  to  the  latter, 
and  named  him  to  the  vacant  place.  Public, 
Ic^al,  and  press  opinions  immediately  eulo- 
gized the  scleciioi),  and  Judge  Blatchford  was 
soon  unanimously  confirmed. 

In  New  York  City  the  Bar  Association 
members  often  spoke  of  him  as  the  "  Ches- 
terfield "  of  the  Bench,  owing  to  his  ^race 
and  courtesy  and  strict  observance  of  the 
first  principles  ol  amenity.  He  inherited 
graceful  manners  from  hia  mother,  who  as 


Miss  Julia  Ann  Mumford  (daughter  of  a 
distingunhed  Metropolitan  publicist)  was  a 

noted  belle  in  Knickerboeker  society.    It  is 
I  certain  that  no  one  ever  heard  from  Judge 
1  Blatchford  at  chambers  or  when  upon  the 
bench  an  ill-natured  criticism  or  a  hasty  or 
s[)asmodic  remark  calculated  to  rufHe  sensi- 
bilities in  the  slii^htest  de^^ree.    He  was  re- 
markable fur  his  considerate  treatment  of 
the  young  practitioner.    He  was  a  patient 
listener.    During  an  argument  he  would 
sometimes  interrupt  to  sift  propositions,  and 
j  could  inijilicdly  by  apt  questions  convey  to 
I  the  advocate  his  own  judicial  views  as  to 
I  pending  matters  without  appearing  loqua- 
I  cious  or  to  be  captbusly  interfering.  He 
'  was  never  known  to  he  reading  cases  or 
;  points  of  argument  during  the  speech  of 
counsel,  as  is  the  vexatious  wont  ol  many 
judges.    He  was  eminently  dignified  on  or 
off  the  bench  without  incurring  a  suspicion 
of  pomposity.    His  heavy  eyebrows  seemed 
to  be  emphasizing  questions;  and  when  he 
I  wrinkled  his  ample  forehead,  his  brain  seemed  * 
to  be  beating  time  to  the  thoughts  offered  to 
his  hearin<^. 

He  was  probably  the  greatest  Admiralty 
judge  this  country  ever  knew.  What  the 
Admiralty  brother  of  Lord  Eldon  was  to 
England  in  his  day,  Samuel  Blatchford  was 
to  the  United  States.  Mr.  Hamilton  I.. 
Carson  of  the  Philadelphia  Bar  once  re- 
marked of  Judge  Blatchford:  "He  deter* 
mined  rules  of  navigation  on  the  high  seas; 
lie  ruled  upon  the  speed  of  steamers  durinj; 
a  fog,  and  as  to  process  of  foreign  attach- 
ment, to  reinsurance  of  a  charter  party,  to 
jurisdiction  of  damages  not  done  on  tiie 
water."  Jtt(^  Blatchford  rendered  a  nota- 
ble decision  as  to  an  admiralty  seizure  of  a 
municipal  vessel  for  a  maritime  tort,  and 
another  in  which  be  discreetly  min^ 
flashes  of  humor  with  his  logic  when  con- 
siderin.a:  whether  damage  to  a  cargo  bynrt* 
was  a  ])eril  of  the  sea. 

Judge  Blatchford  was  equally  judicially 
effective  when  considering  cases  in  patent 
law.  or  under  the  rapidly  throttled  Bsnk* 
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ruptcy  iuiute  fathered  by  Secretary  Cha&e, 
or  under  copyright  controversy.  In  the 
course  of  bis  judicial  duties  when  iti  the 
local  Federil  tribunals,  he  heard  the  cele- 
brated arguments  on  the  letters  patent  for 
insulating  telegraph  and  cable  wires  with 
guttapercha,  and  as  to  whether  a  common  | 
carrier  knowingly  carrying  an  infringed  pat-  , 
ent  article  forpurposcs  of  ultimate  sale  could 
be  made  liable  as  a  wrong-doer.  He  settled 
in  favor  of  the  Brooklyn  Bridge  its  legality 
as  a  structure  over  navigable  waters. 

In  the  libraries  of  the  Bar  Association  in 
New  York.  City,  of  its  Law  Iristitnte  and 
in  the  Albany  State  House,  Biatchiord's  re- 
ports show  by  the  appearance  of  their  usage 
how  valuable  they  have  been  considered  by 
lawyers.     In  writing  opinions  he  was,  per- 
haps, lacking  in  that  compression  which 
marks  the  ojHnioiis  of  British  judges  in  the 
last  century.   But  he  was  never  verbose  nor 
tyronic,  nor  given  to  centonism.     His  ex- 
pressions and  rhetoric  were  ever  his  own, 
and  not  purloined  from  the  briefs  of  counsel. 

The  most  elaborate  opinion  delivered  by 
Justice  Blatchford  (««r  132  U.  S.  Reports, 
p.  75)  in  the  Supreme  Court  was  in  the  case 
of  the  Pennsylvania  R.  R.  Co.  v.  Miller, 
which  decision  hdd  that  the  company  was 
bound  by  a  new  provision  of  a  new  constitu- 
tion of  the  State  that  imposed  fresh  burdens 
not  contemplated  by  its  charter  ;  and  that 
exemptions  from  future  legislation  to  a  com- 
pany in  order  to  control  must  be  expressed 
in  the  original  charter.    Justice  Blatchford 
largely  participated  in  such  judicial  action 
as  was  demanded  from  the  U.  S.  Supreme 
Court  by  the  consideration  of  an  Anti-polyg- 
amous statute  applicable  to  the  Mormons; 
by  certain  "  Gran.;er  Cases"  in  modifying 
decisions  previously  given ;   by  the  Terry 
murder  case  in  San  Francisco,  and  by  the 
New  York  Electrocution  Statute  of  capital 
punishment  that  was  questioned  as  inflicting 
a  cruel  and  unusual  punishment. 

Justice  Blatchford  was  not  addicted  to  dis- 
senting opinions.  He  was  devoid  of  "  fads."  | 
prejudices,  and  obstinacy  of  views.  He  read-  I 


ily  grasped  a  major  premise,  and  as  readily 
could  seise  upon  the  sophism  of  a  minor. 
Even  when  at  the  bar  he  was  famed  for  logi- 
cal dealings. 

He  never,  whether  advocate,  jurisconsult, 
or  judge,  regarded  law  as  an  abstract  prin- 
ciple only,  but  as  a  rule  of  affairs  aikl  as 
the  supreme  force  in  government.  But  he 
took  literature  and  society  in  the  concrete,  — 
so  to  illustrate  the  idea.  No  one  enjoyed  a 
good  poem  or  novel  more  than  be  did,  when- 
ever he  had  leisure  moments,  and  it  may  be 
well  fancied  those  were  few.  Indeed  it  may 
he  well  said  that  all  painstaking  judges  are 
devoid  of  leisure ;  for  when  an  iiicuinbent  of 
the  bench  leaves  court,  he  must  take  the 
business  of  thought,  research,  and  compari- 
son  home  with  him.  The  ordinary  layman 
who  sees  a  judge  sitting  composedly  la  his 
oflicial  and  cosey  chair  day  after  day,  prob- 
ably thinks  judicial  life  an  easy  method  of 
earning  subsistence.  Rut  listening  is  the 
smallest  part  of  judicial  work.  He  must  in 
his  library  wnmow  the  grain  uf  result  from 
perhaps  much  argumentative  chaff  of  verbiage 
or  sophisn^  or  inaccurate  illustration  and 
precedent,  lie  must  award  for  decision 
reasons  that  will  bear  the  test  of  time ;  and 
piles  of  manuscript  soon  fill  his  desk.  Even 
the  merchant  knows  the  worry  and  perils  of 
discriminating  thoughts  on  the  risks  of  sound 
judgments  to  be  reached. 

Nevertheless  judge  Blatchford  could  in 
society  and  at  his  old  club  —  often  visited,  so 
as  to  obtain  attrition  of  mind  and  disposition 
—  show  that  he  could  forget  for  llie  moment 
his  brain  work,  and  socially  display  the  ver- 
satility of  his  emotional  nature.  He  readily 
took,  and  as  readily  gave  repartee.  He  held 
a  merry  and  hearty  langh.  Ili.s  smile  at 
times  wa"?  womanly  in  its  magnetism,  lie 
honored  the  power  of  the  newspaper  press, 
and  could  prove  interestingly  discursive  on 
the  topics  of  the  day  ;  nor  did  he —  yet  un- 
obtrusively—  forget  his  carlv  interest  in  the 
political  questions  of  the  day,  foreign  or 
I  domestic.  And  his  judgment  upon  current 
I  affairs  was  as  Impartial  as  were  his  iudicial 
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results.  In  fine,  he  was  a  great  gentleman  ! 
aa  well  as  a  great  lawyer ;  and  hia  aaaociates  | 

in  society  as  upon  the  bench  equally  loved 
and  Milinired  him.  In  Washington  society 
he  well  preserved  all  those  charming  tradi- 
^  tions  which  belong  to  the  judicial  times  of 
Jay  and  Marahall,  Woodbury  and  Curtis,  ! 
McLean,  Story,  and  Chase. 

Judge  Blatchford  was  a  man  of  fine  phy- 
sique and  of  well-balanced  temperament,  and  i 
he  had  known  little  of  illness  until  his  last  j 
davs  He  was  finally  overworked  with  all  ' 
his  hiisl)aiulry  of  stren;::;th.  Rut  then,  what 
.  conscientious  and  work-loving  judge  is  not 
overworked?  Hia  death  was  physically 
peaceful  and  tranquil,  and  was  mentally 
filled  with  contentment  over  the  summons. 
New  York  mourned  his  loss  from  judicial 
and  social  lite  as  it  had  previously  mourned 
that  of  such  of  her  former  Federal  judges  as 
.  Belts,  Nelson,  Woodruff,  Johnson,  and  Ward 
Hunt.  The  latter's  death  made  way  for  Mr. 
Blatchford,  who  in  turn  has  made  way  for 
the  grandson  of  a  great  New  Jersey  jurist  | 


whose  learning  lives  supremely  in  the  reports 
of  that  State.  A  judge  enjoys  better  post* 
humous  fame  than  the  practising  lawyer. 
The  latter  may  live  in  bio^'raphv .  but  the 
former  enjoys  the  immortality  of  the 
reports. 

Upon  Friday,  Oct  lo,  1^3,  a  targe  repre- 
sentation of  the  bar  in  attendance  upon 
the  Su])reme  Court  in  Washington  met,  dur- 
ing a  short  recess  of  its  judges,  to  consider 
memorial  action  respecting  the  death  of 
Justice  Blatchford.  Ex-Senator  Edmunds  of 
X'ermont  in  the  chair  gracefully  and  feelinf^ly 
aunounccd  the  object  of  the  assemblage. 
Taking  as  texts  some  eulogistic  resolutions 
prepared  by  a  committee  of  which  Jnlien  T. 
Davies,  a  son  of  a  late  Chief-Justice  of  the 
New  York  Court  of  Appeals,  was  chairman, 
addresses  were  made  by  several  lawyers. 
Among  them  was  Joseph  H.  Choate  of  the 
New  York  Bar,  who  eloquently  made  pane- 
gyric of  the  deceased  jurist,  and  emphasised 
his  mingled  courtesy,  urbanity,  industry,  and 
learning. 
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HAI.L'S  OPimOMS  CON8ZDBRBO. 


MR.  OAKtV 


ALTHOUGH  the  world  has  become  very 
cosmopolitan  within  thr  last  fitty  years, 
yet  nothing  tcslitics      much  lo  the  variety 
o£  the  conditions  under  which  people  live 
on  different  sides  o{  the  Atlantic  as  the 
crowds  of  tourists  who  are  continually  seek- 
ing something  new  and  interesting  in  coun- 
tries away  from  their  own  homes.   One  of 
the  mtetakes  which  the  travelling  portion  of 
any  country  is  likely  to  fall  into  is,  that  insti- 
tutions which  are  managed  under  different 
ideas  or  are  subject  to  different  customs 
than  those  which  they  find  ruling  in  their 
own  country  do  not  supply  the  wants  for 
which  thev  are  intended,  or  that  there  is  no 
necessity  for  their  existence  at  all.    1  re- 
member once  hearing  an  animated  discussion 
between  a  French  and  American  lady,  in 
which  the  latter  severely  commented  upon  a 
French  custom  whicTi  she  thoupjht  limited 
the  freedom  of  the  fair  sex  in  France.  She 
wa*  cut  short  by  this  reply  from  her  French 
friend,  **Poartant,  madame,  nous  sommes 
franqaises,  at  vous,  vous  etes  americaines." 
There  are  many  of  your  *'  blue  blood  "  Ameri- 
cans who  would  be  horrified  at  the  sight 
of  a  French  lady  drinking  a  bottle  of  claret 
at  her  midday  or  evening  meal;  and  yet  in 
France  people  would  stare  in  amazement  if 
she  were  so  unorthodox  as  to  drink  water. 
Londoners  think  Aat  the  overhead  railway 
of  New  York,  and  its  cloud  of  electric  wires 
are  little  short  of  being  intolerable.  New 
Yorkers  wonder  how  business  is  done  in 
London,  for  they  tell  you  Englishmen  have 
not  awakened  to  the  necessity  of  "rapid 
transit,"  although  countless  trains  and  thou- 
sands of  public   conveyances  are  plyinfir 
through  the  great  business  centres  for  eigh- 
teen hours  out  of  the  twen^-four. 

It  is  not  then  a  matter  for  wonder  that 
English  lawyers  should  find  their  brethren 
across  the  Atlantic  mercenary,  wanting  in 
dignity,  and  unprofessional  among  them- 


selves;  and  that  your  American  "brothers" 
should  wonder  at  the  formal  dress  and  man- 
ners of  English  lawyers,  their  cold  and  logi- 
cal delivery  in  court,  the  solemnity  of  the 
proceedings  before  the  judge.  Hut  English 
lawyers  are  under  the  impression  that  no- 
where in  the  world  is  the  administration  of 
justice  marked  with  fewer  blemishes  than  in 
the  home  of  the  common  law ;  and  that  the 
entire  machinery  of  the  law,  such  as  it  is 

j  found  in  England,  works  with  less  positive 
injury  to  the  subject,  and  with  as  much  ad- 
vantage, as  any  system  of  law  in  any  other 
country  on  the  globe.  It  is  true  that  in  the 
Old  World  there  are  many  customs  observed, 
many  principles  followed,  which  are  supposed 
to  be  useful,  and  which  must  yield  before  the 
answer  "Cui  bono,"  by  which  Mr.  Oaleey 
Hall  (in  the  May  number  of  the  "  Green 
Bag")  wishes  to  test  the  custom  which 
allows  barristers  alone  of  all  other  people  in 
the  world,  to-day,  to  array  themselves  in  the 
costume  which  the  courtiers  of  England  and 
France  affected  two  hundretl  years  as:;o. 
May  I  not  ask  of  the  black  robe,  which  the 
judges  of  the  Supreme  Court  of  the  United 
States  alone  have  the  privilege  of  wearing, 
"  Cui  bono  ? "  And  if  the  gown  may  be  used 
as  a  mark  of  distinction,  why  not  the  "  band  " 
and  wig  ?  "  Cui  bono  "  the  gilt  lace  and 
plumed  helmets  which  American  officers 
have  not  disdained?  From  our  point  of  view 
the  answer  to  Mr  Oake\'  Hall's  cjucstion  may 
be  found  in  Mr.  Hagehot's  book  on  the  linj^lish 
Constitution,  lie  points  out  that  there  are 
two  parts  in  our  Constitution,  each  of  which 
discharges  its  own  proper  functions,  —  the 
working  part  and  the  theatrical  part  The 
Queen  and  Royal  Family  compose  the  the- 
atrical part ;  but  I  am  not  aware  that  it  is  of 
any  direct  utility ;  and  yet  no  one  acquainted 
with  English  public  feelinc;  will  deny  that 
this  royal  show  is  of  some  indirect  advan- 

j  tage  in  the  administration  of  public  affairs. 
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Americans  are  to  be  congratulated  that  their  I 
government  requires  no  such  expensive  orna- 
ment, but  I  think  few  people  will  be  inclined 
to  admit  that  the  government  of  the  United 
States  is  '  Oiuim  ted  with  better  results  to 
the  people  at  large,  notwithstanding  its  free- 
dom from  the  burden  of  royalty.  The  truth 
is,  what  suits  the  English  in  England  would 
not  suit  the  Americans  in  America.  An 
American  seems  to  feel  that  the  administra- 
tion of  justice  needs  no  formula  to  make  it  im- 
pressive. We  consider  that  a  lawsuit  is  such 
an  important  thing  that  when  a  man  enters 
a  court  of  justice,  he  should  feel  he  is  taking 
a  step  outside  of  his  ordinary  business  avoca-  | 
tion ;  he  should  be  alive  to  the  responsibility 
of  his  actions ;  he  should  understand  that 
the  temple  of  Themis  does  not  wear  the  same 
ordinary  look  as  the  market-place.  It  is 
difficult  to  estimate  the  practical  utility  of 
this  solemnity.  Most  people  who  have  lived 
in  England  or  Ireland  will  acknowledge  that 
it  is  uf  some  use  ;  and  I  say  wc  can  no  more 
find  a  reason  for  adhering  to  customs  which  I 
appear  to  mean  nothing,  than  that,  even  in 
America,  people  find  it  necessary  to  don  an 
evening  dress  when  attending  a  "  soiree ; " 
and  that  I  am  not  aware  that  any  gentleman 
on  your  side  of  the  Atlantic  has  yet  seen  fit 
to  answer  the  question,  *'  Cui  bono  7 "  when 
asked  of  a  claw-hammer  coat  and  white 
cravat. 

Americans  in  London  who  come  in  search 
of  lawyers  will  no  doubt  ttnd  some  difficulty 
in  talking  business  matters  to  counsel  with' 
out  having  first  seen  a  solicitor.  The  con* 
sidcration  of  this  difficulty  leads  to  the  more 
important  question  of  the  amalgamation  of 
the  professions.  I  have  spoken  to  many 
American  lawyers  on  this  subject,  and  they 
all  seem  to  prefer  the  dual  system  to  that 
which  obtains  in  their  country.  An  Ameri- 
can lawyer  has  to  see  clients,  prepare  his 
case,  reaid  up  the  kw  which  bears  upon  the 
facts  at  issue,  and  plead  in  court.  .As  a 
result,  from  my  information,  I  find  the  fees 
as  high  in  America  as  in  England,  cases 
not  so  thoroughly  prepared,  the  law  not  so 


well  understood,  the  lawyer  not  so  highly 
respected.  Indeed,  one  of  the  worst  results 
that  flows  from  the  amalgamation  of  tbe 
professions  in  America,  is  the  dependence 

of  lawyers  upon  a  repute  which  they  mii.st 
make  for  themselves,  "  cc/itr  que  anUt-." 
The  old  motto,  "  ^\oh  tam  turpe  Juil  vinci, 
quam centgndisse deeanm"  finds  no  place  in 
America.    A  lawyer's  name  is  made  by  the 
number  of  cases  he  wins,  not  by  the  knowl- 
edge of  law,  nor  by  the  power  of  combining, 
of  elucidating,  and  ol  explaining  facts  which 
he  shows  to  the  court  and  jury.    Hence  the 
personal  acrimony,  the  intense  jealousy,  the 
mortal  enmity,  which  a  short  acquaintance 
with  American  lawyers  is  sure  to  bring  to 
light.   In  England  a  solicitor  will  recognize 
the  ability  of  a  barrister  who  makes  a  good 
fight  in  a  losing   battle.     In   America  a 
lawyer  is  known  only  by  the  results  he  pro- 
duces.  As  a  consequence,  in  every  lawsuit, 
it  is  not  only  the  interests  of  his  client 
which  are  involvetl,  but  the  interests  of  the 
lawver  himself  are  no  little  incentive  to  his 
efforts  to   convince  the   court   and  jury. 
The  lawyer's  aim  must  therefore  be,  not 
that  justice  be  done,  but  that  he  should 
obtain  a  verdict,  at  all  costs.    In  a  trial  in 
an  American  court,  I  am  afraid  witnesses 
are  too  often  previously  "drilled"  upon 
what  they  are  to  testify.  Lawyers  are  not 
above  resorting  to  "  sharp  practice"  dining 
the  trial  ;  as,  for  example,  suddenly  calling  in 
a  piece  of  testimony  which  is  not  legally  per- 
missible, for  the  purpose  of  influencing  the 
jury,  or  forgetting  the  respect  due  to  a 
fellow  practitioner,  as  I  have  seen  on  one 
occasion,  when  a  counsel  called  on  the 
opposing  counsel  to  testify  to  something 
which  he  had  inadvertently  said  in  a  con- 
versation with  him,  as  to  facts  which  the 
witness,  who  had  left  the  Stand,  had  deposed 
and  contradicted. 

Lawyers  in  America  do  not  measure  their 
conduct  in  a  case  by  the  motto** fiat jwf* 
tt'tia  rt/af  cfflum"  They  are  too  much 
dependent  upon  their  client's  estimation  to 
risk  such  impartial  comment  as  the  motto 
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would  imply.    A  client  only  measures  the 
value  of  a  lawyer  by  the  successful  result 
he  may  have  occasioned.   A  solicitor,  who 
understands  the  law  and  facts  of  the  case, 
does  appreciate  the  skill  of  a  lawyer  and 
advocate,  although  he  mav  1>f  unsuccessful 
in  any  particular  instance.    Where  a  stan- 
dard such  as  I  have  shown  prevails  in  the 
United  States  is  set  up  and  acted  upon  for 
the  purpose  of  judging  of  a  lawyer's  effi- 
ciency, it  is  not  the  most  learned  and  ablest 
lawyer  who  succeeds  best,  but  the  most 
unprincipled.   Certain  lines  of  Ben  Jonson 
were   perhaps  applicable  in  England  two 
hiimlrcd    years   aq'o ;    but    I   tiiink  many 
Americans  to-day  approve  of  the  sentiment 
contained  in  the  following  couplet  as  applied 
to  legal  practitioners  in  their  own  country  : 

**  Good  works  wonders  oow  and  then : 
Here  lies  a  la«yer»  —  «a  honest  men.*' 

I  cannot  help  thinking  your  learned  con- 
tributor underestimates  the  probity  of  Eng' 

Ush  lawyers,  and  overestimates  that  of  his 
brethren  in  the  United  States.    He  lays 
too  little  stress  upon  the  fact  that  every 
client  in  England  who  objects  to  his  solicit* 
or*a  charges  may  have  the  bill  referred  to  a 
taxing-master.    From  my  experience,  I  do 
not  think  the  bills  of  costs  of  English  law- 
yers are,  as  a  rule,  higher  than  those  which 
dients  have  to  pay  on  your  side  of  the  At- 
lantic.   Indeed,  from  one  experience  I  am 
inclined  to  admit  that  Lord  Brougham's 
definition  of  a  lawyer  —  "a  gentleman  who 
rescues  your  estate  from  your  enemies  and 
keeps  It  for  himself"  —  Is  more  strictly  true 
in  America  than  in  Kni^land.    I  refer  to  a 
case  where  a  prominent  lawyer  in  one  of 
your  great  cities  made  a  charge  of  $750  tor 
a  few  searches  in  the  Probate  Court  and  for 
having  sent  (in  all  probability)  some  one 
from  his  office  into  court  to  make  a  motion. 
I  have  seen  ca.*ies,  and  heard  of  others  in 
the  United  States,  where  attorneys  have 
most  flagrantly  "  plunged  their  clients  into 
needless    litigation."     As    an    example,  a 
lawyer  is  appearing  for  a  client  at  one  of 


the  municipal  courts.    The  judgment  goes 
against  his  client,  who  is  immediately  ad- 
vised by  his  counsel  to  appeal  to  the  Su- 
preme Court.    When  the  case  again  comes 
on  for  hearing,  the  counsel,  with  the  su- 
prcmest  indifference,  advises  his  unfortunate 
client  to  plead  guilty,  or  fights  a  sham  battle 
to  save  appearances.    I  have  never  known 
practice  of  a  similar  kind  to  be  followed  in 
the  United  Kingdom,  and  I  am  not  aware 
that  even  when  eases  are  appealed  tlu-  ex- 
pense is  great,  considering  the  importance 
of  the  facts  involved,  nor  that  it  is  relatively 
greater  here  than  in  America.  We  have  long 
since  grown  tired  of  "  exceptions."    We  find 
that  an  appeal  is  the  simplest  way  of  testing 
the  validity  of  a  judgment;  and  where  is 
the  utility  of  reserving  exceptions,  when  an 
application  for  a  new  trial  may  as  well  be 
made?    The  cases  in  which  a  new  trial  is 
granted  are  practically  the  same  here  as  in 
Massachusetts.   And  here  also,  as  in  Mas- 
sachusetts, we  do  not  speak  of  a  "  calendar 
of  causes  at  issue,"  but  of  the  Trial  List. 
Judging  by  the  article  of  your  learned  con- 
tributor, it  does  not  seem  that  pleading  in 
the  alternative  is  allowed  in  all  the  States 
of  the  Union.    It  is  allowed,  however,  in 
Massachusetts,  and  I  scarcely  think  I?ns- 
ton  or  English  lawyers  who  consider  the 
interests     their  clients  are  apt  to  find  fault 
with  an  arrangement  which  spares  their 
clients  the  costs  of  two  suits ;  and  I  am 
[  sure  there,  as  well  as  here,  many  unjust 
1  actions  are  deteated,  and  much  time  spared 
to  the  public,  under  a  ^stem  of  Pleading 
which  allows  interrogatories  and  discovery 
of  documents.    Onr  conveyancini;  is  now, 
perhaps,  simpler  than  yours.    For  example, 
in  Massachusetts,  at  least,  the  four  cove- 
nants—  right  to  convey,  freedom  from  in- 
cumbrance, quiet  possession,  and  further 
assurance  —  are  always  inserted  in  a  War- 
ranty Deed.    We  get  rid  of  these  covenants 
by  :i imply  stating  that  the  grantor  conveys 
as  *' hi  neficial  owner."   Then,  how  much 
injustice  is  still  done  in  your  courts  by 
1  the  law  of  "variance"  as  it  now  stands^ 
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and  which  no  longer  disgraces  our  rules  of 

procedure ! 

The  right  of  either  party  to  select  a  sjjecial 
jury  seems  to  tis  to  be  quite  intelligible. 
The  horror  of  a  '*jttry  of  laraiers"  which 

seems  to  be  a  kind  of  nightmare  to  Ameri- 
can practitioners,  is  unknown  to  Enp;lish 
lawyers.  We  know  how  to  sympathize  with 
you  in  your  efforts  to  convince  twelve  good 
men  and  true,  who  know  nothing  beyond  the 
necessity  of  a  rotation  of  crops  and  the  latest 
improvements  in  agricultural  inipicmenti,  of 
the  utility  and  newness  of  some  complicated 
mechanical  patent.  There  is  nothing  irra* 
tional  in  requiring  men  above  the  average 
intelligence  to  pass  upon  a  subject  which 
the  average  intelligence  cannot  grapple.  I 
assume  challenges  are  never  used»  except 
where  there  is  some  necessity  for  them.  In 
England,  hap[)i!\-,  most  people  have  implicit 
confidence  in  the  fairness  of  the  men  who 
swear  a  "true  deliverance  to  make,"  and 
experience  has  scarcely  disappointed  this 
opinion;  but  we  have  a  shrewd  suspicion 
that  you  mean  more  by  a  "  good  j^iry"  than 
you  would  like  to  confess.  In  Ireland,  owing 
to  the  unfortunate  political  condition  of  the 
country,  it  is  not  uncommon  to  see  the  Crown 
go  through  the  entire  panel  in  exercising  its 
right  of  ordering  jurors  to  "stand  aside;" 
and  there  both  panics  frequently  exhaust 
their  right  of  challenge. 

I  should  have  thought  that  the  buit  thing 
to  be  found  fault  with  by  any  person,  much 
less  by  a  lawyer,  is  the  "absence  of  emphatic 
objections"  in  a  court  of  justice.  If  I  under- 
stand  the  learned  contributor  to  your  May 
number  to  mean  by  "emphatic"  objections 
objections  which  are  pressed  upon  a  judge, 
notwithstanding  his  previous  ruling,  it  seems 
to  me  such  a  course  necessarily  implies  that 
the  judge  is  w  eak-minded  or  does  not  know 
his  own  mind,  or  that  his  knowledge  of  the 
law  is  at  fault.  Nothing,  it  is  true,  would  be 
considered  to  be  in  worse  taste  in  our  courts 
than  to  try  and  make  a  judge  swallow  his 
own  words.  No  one  ever  attempts  it,  for 
the  men  who  practise  before  the  judges  of 


the  High  Court  are  well  aware  that  a  long 

course  iif  legal  training  with  long  years  of 
experience  have  made  them  thoroughly  capa- 
ble of  grasping  every  statement  of  fact  and 
law  as  soon  as  it  is  intelligently  stated,  and 
we  take  it  for  granted  that  his  conscience 
never  yields  to  any  external  consideration. 
Such  being  the  case,  if  the  judge  is  of  opin- 
ion that  an  objection  is  untenable  when  first 
put,  how  will  more  emphasis  generally  guide 
his  judgment  to  a  different  conclusion'  And 
it  is  not  any  "  affectation  of  deference"  towards 
the  judge,  or  any  feeling  of  his  "omnipotence" 
that  determines  the  respectful  conduct  of  bar- 
risters towards  the  bench.  The  deference  is 
real,  because  it  is  generally  merited,  and  be- 
cause at  least  some  deference  is  necessary. 
The  probity  of  the  English  judges,  their  untir* 
ing  patience,  their  courtesy  to  the  members 
of  the  bar,  their  encouragement  to  its  jtinicr 
element,  have  gained  such  an  honorable  name 
fur  them,  and  have  ensured  sucli  respect  for 
them,  as  may  well  be  the  model,  if  not  the 
envy  of  every  bar  and  judiciary  in  the  world. 

I  fancied  any  comparison  made  between 
the  appearances  of  the  English  and  Ameri- 
can courts  of  justice  should  result  in  favor 
of  the  former.  When  I  read  Mr.  Oakey 
Ha.ll's  description  of  the  courts  at  Westmin- 
ster, I  involuntarily  repeated  the  lines  of  the 
Scotch  poet :  — 

*^  Oh,  would  aome  power  the  giftie  gle  us 

To  sec  ourselves  as  other.s  see  us." 

The  only  objection  I  had  previously  heard 
made  to  the  court-rooms  was,  that  the  judge 
could  not  hear  the  barristers,  and  that  the 
barristers  could  not  see  the  judges ;  but  this 
is  merely  an  accident,  or,  perhaps,  "  an  acci- 
dent of  an  accident."  In  America  it  is  not 
uncommon  to  find  the  fjcnches  assigned  to 
the  bar  occupied  by  peoj^le  who  have  no  other 
business  in  court  than  that  which  idle  curios- 
ity dictates.  And  if  you  are  sensitive  to  the 
stale  flavor  of  the  "weed,"  and  the  frequent 
use  of  spittoons,  with  the  thermometer  stand- 
ing at  So",  Madame  Roland's  famous  words 
may  spring  to  your  lips :  "  Justice,  what  crimes 
are  wrought  in  thy  name  I " 
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American  lawyers  seem  to  be  heedless  of 

the  remark  which  Lord  Mansfield  once  made 
to  a  barrister  of  ver^  diminutive  stature,  who 
he  thought  was  sitting,  when  addressing  the 
court :  "  It  is  usual  for  barristers  to  rise  when 
addressing  the  Court."  I  have  seen  lawyers 
in  your  own  ci^  addressing  the  Court  cer- 
tainly for  some  minutes,  and  retaining  their 
seats  with  the  greatest  complacency.  If  this 
U  a  matter  of  small  importance,  why  not  intro- 
duce the  hired  "claque"  which  historians  tell 
us  the  famous  lawyer  Domitius  Afer  referred 
to  as  ushering  in  the  decline  of  the  Roman 
bar  ? 

After  a  long  residence  in  London,  I  cannot 
see  how  Mr.  Oakey  Hall  fails  to  understand 
"the  carriage,  demeanor,  and  address"  of 
English  advocates.  The  carriage,  demeanor, 
and  address  of  the  English  people  is  gener- 
ally so  sober  as  to  have  earned  for  them  such 
uncomplimentary  criticisms  as  may  be  found 
in  the  writings  of  writers  of  such  difi'erent 
intellectual  scope  as  Max  O'Rell,  Carlyle, 
and  John  Stuart  Mill.   Pope  said: — 

"Words  arc  like  leaves,  and  where  they  most  abound 
Much  fruit  of  sense  beneath  is  nrdy  fouod." 

The  English  people  are  not  a  talkative  race, 
except  on  rare  occasions*  when  matters  ol 


deep  import  are  under  discussion.  They  are 
distrustful  of  eloquence,  although  no  one 
will)  remembers  the  orations  of  Mansfield, 
Brougham,  and  Krskiiic  will  say  they  are  in- 
capable of  eloquence,  or  believe  in  the  theory 
of  **  play-acting"  and  '*  straight-jackets/'  which 
Mr.Oakcy  Mail  humorously  propounds.  Cere- 
mony rules  tlie  l-  rench  law-courts  more  rig- 
orously than  those  of  England,  and  yet  any 
one  who  has  ever  listened  to  the  impasaioned 
address  of  any  of  the  leaders  of  the  French 
bar,  clad  in  their  gowns  and  bands,  and  wear- 
ing "birettcs,"  or  K(iu;irc  cajjs,  will  scarcely 
be  convinced  of  the  depressing  effect  of  the 
use  <^  the  toga  on  oratorical  effort,  or  of  the 
inspiration  drawn  from  running  the  fingert 
"caressingly"  tliriu;;]!  the  hair. 

From  a  European  standpoint  the  position 
of  the  American  Bar  may  be  diaracteriaed 
by  the  words  of  a  famous  French  lawyer. 
It  is  "a  group  of  men  without  traditions, 
without  discipline,  connected  only  by  the 
kinship  which  similar  occupation  gives,  and 
seeking  what  every  person  is  looking  for, 
to  transact  the  affairs  of  the  public  as  a 
means  to  help  themselves  on  their  road  to 
fortune.  The  era  of  business  has  dawned 
for  them,  but  that  of  Art  has  expired.*' 

Battisttr, 
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IV. 


''INHERE  were  five  in  the  party,  all  inter- 
ested  in  a  matter  pending  before  a 
committee  o(  Congress  which  gave  us  a  hear* 

ing  when  convenient,  sometimes  as  often  as 
once  a  week.  Four  had  been  Californians,  — 
Fortyniners.  Three  bad  made  their  fortunes, 
and  come  to  the  East  to  double  them.  One 

had  made  and  lost  a  half-do/en  fortunes, 
just  now  he  was  a  Senator.  His  friends  said 
i)e  was  "  strapped, '  meaning  thereby  that  he 
had  no  money.  He  preserved  a  jolly  frame 
of  mind,  however,  and  was  waiting  for  some- 
thing to  turn  up.  The  Senator  and  two  of 
the  party  were  six  feet  in  stature  and  full  to 
the  oveHlow  mth  energy.  —  what  were  called 
on  the  West  coast  hrainy,scopy  men,  leady  for 
any  enterprise  and  equal  to  it.  The  fourth 
was  a  little  fellow,  always  trained  to  his  fiijht- 
ing  weight  of  one  hundred  and  thirty  ixmnds. 
None  of  the  four  lacked  courage,  of  which 
the  httle  one  had  !  f  !1  sh  jre  The  fifth 
in  the  party  was  the  writer,  who  so  far  as 
these  incidents  are  concerned  was  merely 
their  recorder.  He  went  the  sobriquet 
of  Judge;  the  others  responded  to  the  titln 
of  Senator,  Contractor,  Drover,  and  Quick- 
silver, indicating  their  several  occupations. 

They  were  lying  around  on  the  bed, 
lounge,  or  any  convenicqt  place  in  the  Judge's 
room  at  Willard's,  when  the  Californians 
began  to  exchange  stories.  This  was  one 
of  the  stories  told  in  the  course  of  that 
evening. 

CoMtraetor.  You  mentioned  to^ay,  Judge, 

the  name  of  "  Pettibone."  I  wonder  if  you 
ev-rr  knew  my  friend,  Sam  Pettibone'  I 
tnink  bam  Pettibone  had  more  sand  than 
any  man  only  sixty  inches  high  that  I  ever 
met.  Yes,  Sam  Pettibone  was  a  good  all- 
round  fij^hting  Yankee  of  the  Presbyterian 
persuasion.    I  think  he  was  a  Vermonter. 


I  "It  is  very  probable,"  said  the  Judge. 
<*The  Pettibones  are  an  old  and  reputable 

I  Vermont  family." 

'  *'  Sam  was  no  discredit  to  a  respectable 
family,"  said  the  Contractor.  "  I  once  saw 
him  abate  a  public  nuisance  in  the  most 
expeditious  and  respectable  raannert" 

"Tell  us  about  it."  was  the  demand  of  the 
whole  party.  The  Contractor  thereupon  gave 
us  the  following  history. :  — 

"  Keep  in  your  minds  that  Sam  Pettibone 
was  a  little  fellow,  no  larger  than  Quicksilver 
here,  not  an  inch  over  five  feet,  with  a  weight 
of  a  hundred  and  thirty  pounds.  I  was  a 
dealer  in  miners'  tools  and  supplies.  One  of 
my  collecting  tours  brought  me  to  a  new 
mining-camp  in  Devil's  Gulch,  where  I  took 
dinner  with  the  boys  1  here  was  only  one 
table ;  it  was  under  a  shed  long  enough  to 
dine  a  hundred  men  at  a  time.   Sam  Petti* 

^  bone  sat  beside  me;  around  the  table  were 
at  least  a  hundred  men.  Directly  opposite 
Pettibone,  occupying  two  seats,  sat  'Jack 
Roach,'  the  worst  man  in  that  part  of  Cali- 
fornia. He  was  credited  with  any  number 
of  murders,  robberies,  and  other  crimes,  —  he 
was  a  giant  in  slrcn,L;th  and  size,  utterly  reck- 
less, accustomed  to  take  anything  he  wanted 
to  eat  or  drink  without  payment,  and  if  any 
objection  was  made,  '  to  clean  out  the  shanly.' 
as  he  expressed  it.  He  had  so  completely 
terrorized  the  country  that  few  thought  of 
making  any  resistance  to  his  demands.  He 
was  a  walking  arsenal.  On  this  occasion 
two  large  revolvers  were  stuck  in  a  belt  filled 
with  eartridf^t's  :  the  handle*  of  one  bowie- 
knife  protruded  from  his  boot-leg,  and  an- 
other from  between  bis  brawny  shottlderSi 
and  a  repeating,  breech-loading   rifle  he 

I  claimed  was  never  beyond  the  reach  of  his 

I  hand. 
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"With  many  oaths  and  in  a  loud  voice 

on  this  occasion  he  was  vaunting  the  merits 
of  his  rifle.  It  was  the  (oath  oathest  )  best 
gun  on  the (^oath,  oath )  West  coast.  By  (^oath, 
oath),  he  always  knew  she  would  IcmI  up  a 
roan  at  five  hundred  yards ;  but,  by  (oath), 
he  never  had  a  chance  to  try  her  until 
to-day.  As  he  was  coming  down  the  caAon, 
be  law  'Ingin  Jo'  sitting  in  front  of  his 
tepee  on  the  opposite  side  of  the  river.  He 
drew  up  an'  nnhitched  n^-h^wi]  Just  for 
fun,  ,in'  kccied  Jo  over  as  neat  as  if  the  dis- 
tance had  only  been  forty  rod ! 

**  Here  the  brute  burst  into  a  horse  laugh. 
As  no  one  responded  to  it,  be  took  offence, 
which  he  proposed  to  vent  upon  the  smallest 
man  within  his  reach.  This  was  Pettibone. 
*  Here»  you  milk'faced  infant  over  there ! 
You  don't  seem  to  like  my  story.  Walt, 
what  you  got  to  say  about  it  any  way,  you 
dunghill  rooster " 

**  *  I  do  not  like  your  story.  Jack  Roacli '  ■ 
said  Pettibone,  who  knew  that  every  c)  c  at 
the  table  was  upon  him.  *  And  what  I  have 
to  say  about  it  is  that,  in  my  opinion,  a  man 
that  murders  an  Indian  for  fun  will  murder  a 
white  man  for  money ! ' 

**  The  brute  roared  like  a  mad  bull.  '  Let 
me  get  at  him  !'  he  screamed,  as  he  jumped 
upon  the  table  and  strove  to  draw  one  of  his 
pistols.  We  thought  Pettibone  had  no  show. 
But  Roach's  pistot  seemed  to  stick  for  a 
moment  in  his  belt.  That  moment  cost  him 
his  life.  Pettibone  neither  quivered  nor  re- 
treated. He  waited  until  every  one  saw  that 
Roach  intended  to  kill  him,  and  then  some- 
thing flashed  at  the  end  of  his  right  arm  and 
hand,  and  Roach  fell  forward  with  a  knife 
through  his  body  and  heart. 

"  Then  it  was  time  for  me  to  interfere. 
'Where  is  your  justice  of  the  peace  and 
sheriff.''  As  two  men  came  forward,  I 
whispered  to  Pettibone  :  '  Keep  quiet !  I  am 
going  to  take  care  of  you.'  I  said  to  the 
justice.  'Call  your  jury  of  inquest!'  He 
named  six  good  men,  who  came  forward  and 
were  sworn.  The  jurymen  all  declared  that 
they  saw  the  whole  afiEair,  and  wanted  no 


evidence    I  insisted  that  Pettibone  should 

be  formally  arrested.  The  jury  immediately 
found  a  verdict  of  'justifiable  homicide  in 
self-defence,*  adding  that  Pettibone  was 
awarded  'the  thanks  of  the  camp  for  ahat' 
ing  its  greatest  nuisance.'  Pettibone  had 
established  his  reputation  in  the  mining- 
camp  of  Devil's  Gulch !  " 
•  •••••• 

I  had  never  seen  the  face  or  any  photo- 
graph or  portrait,  or  read  or  heard  any 

description,  of  tlic  man,  and  yet  the  moment 
he  entered  the  door  ut  the  court-room  of 
Justice  Hunt,  I  said  to  myself, "  That  is  Judge 
Terry!"  Turning  to  my  opponent  in  the 
case  on  trial,  I  asked,  "  Wilson,  is  not  that 
man  Judge  Terry?  "  "Certainly  it  is,"  he 
replied  ;  "do  you  not  know  him?"  "No," 
I  said;  "nor  have  I  any  desire  to  know 
him  ! 

It  was  not  homely,  —  it  was  by  no  means 
wanting  in  intellect;  and  yet  it  was  the 
most  repulsive  human  face  I  ever  saw.  It 
impressed  me  as  wicked,  villanous, — the  face 
of  a  man  you  would  not  like  to  meet  in  the 
night  or  in  a  solitary  place.  I  knew  how  he 
terrorized  the  bar.  It  was  di:jgraceful !  I 
was  present  in  the  Federal  Court  when  the 
famous  Sharon  case  was  argued.  It  was  an 
equity  proceeding  to  enjoin  the  use  of  a 
forged  certificate  of  marriage.  The  forgery 
was  palpable,  obvious  beyond  question.  It 
was  forged  by  the  Sarah  Altbeawhom  Judge 
Terry  had  married.  It  was  a  case  in  which 
the  guilty  forger  deserved  the  scornful,  sever- 
est denunciation ;  yet  the  counsel  for  the 
complainant  could  not  have  treated  the  high- 
est lady  in  the  land  with  more  delicate  con- 
sideration. I  asked  a  retired  Judge  of  the 
Supreme  Court  of  the  State  what  reason 
existed  for  such  delicacy.  "  None  but  cow* 
ardicc,"  he  said.  "  i  hey  are  simply  afraid  of 
Terry'"  Fortunately  for  the  country,  there 
was  one  judge  who  was  not  afraid  of  Terry. 
He  had  justly  earned  a  high  reputation  by 
long,  learned,  and  dignified  judicial  service ; 
but  there  was  no  incident  of  that  service 
more  dignified,  exemplary,  and  fearless  than 
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bu  treatment  of  Terry.  For  which,  honored 
among  lawyers,  be  tbe  name  of  Stephen  J. 

Field  ! 

I  came  to  know  somewhat  intimately  the 
retired  judge  to  whom  I  have  referred.  He 
was  a  i;cnt!eman  of  j^reat  amiabilitv  aixl  of 
high  judicial  and  social  reputation.  Hy  some 
inexplicable  disease  he  became  almost  blind, 
and  I  found  that  an  element  of  kindly  sym- 
pathy pervaded  the  universal  rcrs])cct  in 
which  he  was  held.  Ills  courage  iuiti  been 
put  to  severe  tests  while  on  the  bench,  and 
it  was  questioned  by  nobody. 

•* Terry  is  a  murderer,"  said  this  judge  to 
me  one  eveninj^  in  a  sneiai  cnnvcrsalioii. 
"I  do  not  guess  at  his  guilt, —  1  know  tt,  for 
I  saw  him  murder  Broderick ;  and  a  more 
brutaU  cold-blooded  murder  was  never 
committed." 

"I  wish  von  would  tell  me  abotit  it!"  1 
said.  I  knew  Hroderick  slightly,  and  I 
esteemed  him.  I  should  regaiU  myself  as 
fortunate  if  E  could  hear  tbe  story  of  his 
dud  from  one  who  was  present  and  saw 
it." 

*'You  say  you  esteemed  IJrodcrick,"  re- 
sumed the  judge ;  "  so  did  all  gentlemen  who 
knew  him,  for  he  was  an  able,  chivalrous, 

and  estimable  man.  Ife  posse«;sed  great 
power  as  a  public  speaker,  and  his  eloquent 
words  pierced  the  tough  hides  of  the  brutes 
who  called  themselves  the  chivalry.  They 
ntimbercf!,  maybe,  twenty.  Terry  was  their 
leader.  We  had  known  tor  some  lime  that 
they  intended  to  raurdcr  Broderick,  and  we 
toM  him  so  on  his  return  from  Congress  at 
the  last  session  he  attended.  We  cautioned 
him  particularly  to  lave  some  cool,  prudent 
second  if  he  decided  to  fight.  But  Broderick 
was  chivalrous,  and  they  played  upon  his 
unsuspicious,  frank  nature.  It  was  easy  to 
get  his  consent  to  use  the  pistols  that  be- 
longed to  one  who  was  Terrv  s  friend  After 
the  seleclion  was  made,  they  were  taken  to  a 
gunsmith,  who  fixed  one  of  the  hair-triggers 
so  that  a  breath  would  discharge  it.  It  was 
not  difficult  to  get  that  pistol  into  Broderick's 
hands.    The  word  was  'One-two-three  — 


fire!"    At  the  word    'One'  Bioderick's 

j  pistol  was  discharged,  and  I  saw  the  ball 
I  stril<e  the  ground  not  fifteen  feet  from  where 
I  he  stood.  Terry  aimed  as  ddiberately  as  if 
I  shooting  at  a  mark,  and  his  pistol  ms  not 
I  discharged  until  after  the  word  'Fire.' 

" /\s  Broderick  fell,  all  the  seconds  and 
friends  rushed  to  where  he  lay ;  among 
them  Terry's  second,  who  shortly  went  back 
to  where  J"erry  stood. 

"  '  W  here  did  I  hit  him?'  asked  Terry  of 
his  second. 

*"A  little  above  and  behind  the  left 
nipple!'  was  the  reply. 

"'That  was  just  about  two  inclics  higher 
than  1  intended  r  was  the  cool  comment  of 
tbe  murderer. 

"Terry  has  had  fortunate  escapes,"  con« 
tinued  the  judge.  "He  would  have  been 
hung  by  the  vigilance  committee  if  his  vic- 
tim had  not  recovered-  That  was  a  foul  and 
cowardly  act.  He  took  offence  at  a  remark 
not  made  to  him,  drew  his  knife,  and  almost 
cut  the  man  in  pieces.  I  believe  vengeance 
will  yet  overtaice  him,  and  that  lie  will  yet 
die  by  violence."    Tiiis  remark  was  made  in 

October,  i886.  It  was  realized  before  many 
years. 

I  was  present  when  the  scene  transpired 
for  which  Judge  Field  imprisoned  Teny.  I 
have  never  written  a  description  of  that  scene. 

I  will  now  do  so  as  it  rests  in  my  memory. 
I  write  wliolly  from  memory,  without  a  docu- 
ment or  even  a  newspaper  paragraph  before 
me 

In  some  proceeding  in  the  State  court  one 
of  the  judges  had  affirmed  the  validity  of 
the  "  marriage  contract."  Sharon  then  com- 
menced in  the  Federal  court  an  action  to 
enjoin  Sarah  Althea  from  setting  up  that 
contract  and  to  compel  its  cancellation.  The 
merits  of  this  action  were  decided  in  favor  of 
I  Sharon.  He  then  died.  Sarah  Althea  mar- 
I  ried  Teny,  and  a  motion  was  made  to  revive 
the  action  by  Sharon's  executors  and  for 
final  decree.  This  motion  had  been  fiercely 
contested,  argued,  and  submitted.  Notice 
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was  given,  through  the  press,  that  on  a  cer- 
tain day  fbe  motion  would  be  decided. 

The  court-room  is  unusu  illy  large,  —  the 
bench  and  its  approach,  elevated  above  the 
floor,  occupies  one  side.  In  front  on  the 
right  is  the  clerk's,  on  the  left  the  marshal's 
desks.  Beyond  the  passage  in  front  of  these 
desks  are  the  seats  r>n<l  tables  of  the  bar,  in 
the  form  of  an  am;>hitheatre.  Around  and 
on  three  sides  ut  the  bar  are  the  seats  for  the 
public. 

Terry  and  his  wife  occupied  seats  within 
the  bar  in  the  second  tier  from  the  front, 
the  wife  directly  in  front  of  the  presiding  jus- 
tice The  audience  was  not  large,  and  there 
were  not  more  than  twenty  persons  inside 
the  bar. 

Two  judj^cs  —  HofTman  of  the  District, 
and  the  judge  for  the  District  of  Nevada  — 
entered  with  Judge  Field.  The  Bar  rose  to 
receive  the  court,  but  Terry  and  his  wife  kept 
their  seats.  Judge  Field,  having  taken  his 
seat,  announced  that  the  opinion  and  order 
of  the  court  would  be  read. 

The  opinion  commenced  with  a  full  and 
eminently  fair  statement  of  the  facts,  read  in 
his  ordinary  tone,  without  any  feeling  or 
excitement.  As  he  approached  tlie  inevit- 
able result  to  which  the  facts  tended,  the 
woman  in  a  shrill,  piercing^  voice  exclaimed, 
"  How  much  of  the  Sharon  money  do  you 
get  for  that  opinion  ? "  Almost  without 
raising  his  vmce  Judge  Field  sud,  "The 


marshal  must  preserve  order!  Those  who 
do  not  preserve  order  must  be  removed!" 

The  woman  had  been  muttering  some- 
thing which  I  did  not  distinctly  hear  ;  her 
final  words  were,  "  I  suppose  the  next  thing 
will  be  your  order  that  I  give  up  the  marriage 
contract ! "  Judge  Field  then  said,  pointing 
to  her,  "  The  marshal  will  remove  that  per- 
son from  the  court-room  !  " 

Two  marshals  were  quickly  beside  her; 
one  took  the  right,  the  other  her  left  arm. 
There  was  a  flash  of  steel  above  the  heads  of 
the  crowd  ;  and  Terry  yelled  with  a  vulgar 
oath  that  "  no  man  should  lay  a  hand  on  his 
wife!" 

His  arm  had  been  grasped  with  such  force 

that  he  could  not  bring  it  down.  The  knife- 
hilt  was  seized  in  his  clutch,  the  blade  kept 
extended,  until  the  marshals  laid  him  on  the 
floor,  where  he  continued  to  struggle  and 
blaspheme  until  he  was  disarmed  and  carried 
into  the  adjoining  or  consultation  room,  where 
he  was  kept  until  committed  to  prison. 

I  do  not  think  the  mtemiption  exceeded 
ten  minutes.  Judge  Field  resumed  and  com- 
plcted  the  reading  of  his  opinion  and  order. 
The  marshals  acted  quickly  ami  effectively, 
but  I  do  not  recall  that  either  said  a  word. 
One  of  them  was  the  man  who  killed  Terry 
aftcrw  ards  in  the  railroad  station  at  Lathrop. 
The  whole  scene  impressed  me  as  dignified, 
proper,  and  discreditable  to  no  one  con- 
cerned except  Teny  and  his  wife. 
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THE  FIRST  COURT  WEST  OF  THE  ALLEGHANIES. 


By  Samuel  C.  Williams. 


FOR  many  decades  the  Alleghany  moun-  | 
tain  range  was  respected  by  the  colonists 
of  America  as  Nature's  boundary  between  , 
civilization  and  the  wilderness-empire  of  the  ' 
hostile  Indian  tribes.  Prior  to  the  War  | 
of  the  Revolution,  few  prospectors  made  I 
expeditions  beyond  the  mountains,  not  to  i 
speak  of  home-seekers. 

However,  anterior  to  1 770,  a  handful  of 
North  Carolinians  had  broken  through  the 
confines  of  civilization,  and  effected  a  perma- 
nent settlement  in  what  is  now  known  as 
Tennessee,  on  the  Watauga  Kiver,  at  a  point  ' 
about  fifteen  miles  west  of  the  mountains. 
To  this  Uttte  settlement  on  the  verge  of  the 
frontier  came,  shortly  aftcrwarf!s,  a  number 
of  patriot-soldiers,  "  Regulators,"  who  had 
been  defeated  in  the  disastrous  battle  of  the  l 
Alamance,  fought  near  Raleigh,  in  May,  | 
1771 

These  (Jarinj:^  .spirits  brought  with  them 
not  merely  a  love  of  liberty,  but  a  love  of 
law  and  order  as  well ;  and  they  immediately 
set  about  the  formation  of  a  system  of  gov- 
ernment for  the  settlement.  In  the  "His- 
tory of  Tennessee,"  by  John  Haywood  {iox 
quite  a  while  a  justice  of  the  Supreme  Court 
of  Tennessee),  it  is  stated : — 

"In  1773  (May),  the  settlement  on  the  Wa- 

taucja.  l>eing  without  govemnieiit,  fonncf!  a  written 
association  and  articles  for  their  conduct ;  they 
appointed  five  commissioneis,  a  majority  of  whom 
wai  to  decide  all  matters  of  contn>vers\,  and  to 
direct  and  govern  for  tht-  rnmmon  good  in  otiar 
respects.  .  .  .  This  committee  settled  all  private 
oootrovecsies,  and  had  a  clerk,  Felix  Walker,  now, 
or  lately,  a  member  of  Congress  from  North  Caro- 
lina. They  had  also  a  sheriff.  The  committee 
had  regular  and  stated  times  for  holding  their 
sesHons,  and  took  tte  htvra  of  Virginia  for  the 
standard  of  decision.? 

The  laws  of  Virginia  were  modelled  often 
because  the  settlers  were  of  opinion  that  they 


had  located  on  the  territory  of  Virginia  in* 
stead  of  that  of  North  Carolina.  They  were, 
in  fact,  on  North  Carolina  soil,  —  occiipy  in;^, 
as  they  did,  the  extreme  northeastern  corner 
of  Tennessee,  portions  of  the  counties  of 
Washington  and  Carter. 

About  four  years  after  the  establishmcr^t 
of  this  local  government,  the  mistake  of  the 
settlers  having  been  discovered  in  the  mean 
time,  a  memorial  to  the  Legislature  of  North 
Carolina  was  j^rcparcd  l>y  John  Sevier,  after- 
wards the  first  governor  of  lennesscc.  in 
which  tile  action  oi  the  settlers  was  ex- 
plained:— 

Finding  ourselves  on  the  frontier,  and  being 

apprehensive  that,  for  want  of  a  proper  legislature, 
we  might  hecomf  a  shelter  for  surh  as  endeav- 
ored to  defraud  their  creditors ;  considering  also 
the  necessity  of  recording  deeds,  wills,  and  doing 
other  public  busirn  s>.  we,  l)y  consent  of  thi-  i>eople, 
formc<l  a  court  for  the  purposes  above  mentioned, 
taking,  by  desire  of  our  constituents,  the  Viiginia 
laws  for  our  guide,  so  near  as  the  situation  of 
affairs  would  .ulinit.  This  was  intended  for  our- 
selves, anti  was  done  by  the  consent  of  every 
indivtduaL" 

Thus  was  organiased  the  ilrst  court  west 
of  the  AUeghanies. 

No  record  of  the  proceedinfjs  of  this  ani  ]  :- 
court,  prior  to  1778,  is  extant.  In  1777 
North  Carolina  formally  assumed  jurisdiction 
of  the  settlement,  by  erecting  Washington 
County,  the  boundaries  of  which  were  co- 
extensive with  those  of  Tennessee;  and  in 
the  following  year  the  county  was  organized 
by  the  justices  of  the  peace  appointed  by  the 
governor  of  North  Carolina  for  that  purpose. 

The  records  of  the  "  County  Court  "  of 
Washington  County  are  in  existence,  dating 
back  to  "  February  Court,  1778."  The  town 
of  Jonesborough  was  the  coun^eat  of  Wash* 
ington  County,  North  Carolina,  and  is  yet 
the  seat  of  Washington  County,  Tennessee 
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In  the  county  clerk's  office,  in  that  place,  the 
curious  may  see  the  recorded  proceedings  of 
this  court,  remarkable  alike  in  its  orii^in  and 
in  its  jurisdiction.  The  court  exercised  both 
legislative  and  judicial  powers,  administered 
civil  and  criminal  law,  and  tried  and  punished 
crimes  grading  from  treason  and  murder  to 
misdemennnrs, 

That  the  settlers  were  true  sons  of  liberty, 
and  had  lost  nothing  of  the  spirit  evinced  at 
the  Alaniaooe,  is  shown  as  clearly  by  these 
records  as  by  the  fact  that  they  sent  across 
the  mountains  a  force  under  the  commnnd 
of  John  Sevier,  to  meet  the  British  and 
*     wrest  from  them  a  decisive  victory  at  the 
battle  of  King's  Mountain.    In  fact,  it  might 
be  said,  with  some  degree  of  truth,  that  the 
court  was  conducted  as  a  branch  of  the 
Continental  army,  as  these  quotations  from 
its  minutes  evidence :  — 

"Ordered  that  Zeble  Brown  be  discharged  by 
the  sheriir,  he  the  sd  Brown  having  enlisted  in  the 

Continental  Army.'* 

"  Joseph  D.irton  cnme  into  court  and  took  the 

oath  of  alli  ^^iancc-  to  this  Slate." 

"Ordered  that  John  Holley  be  sent  to  goal  for 
his  iB  practice  in  Haihoring  and  Abetting  dis- 
orderly persons  who  are  prejudicial  and  Inimical 
to  the  common  cause  of  Liberty,  and  Frequently 
disturbing  our  Tranquility  in  Gen'l.  And  on  mo- 
tion it  is  further  ordered  that  1500  pounds  current 
monry,  due  from  Robt.  Caldwell  for  two  negroes 
be  Retained,  for  there  is  sufficient  reasons  to  be- 
lieve that  the  said  Holley's  estate  will  be  confis- 
cated to  the  use  of  the  State  for  his  misdemeanors'" 

"  State  vs.  George  Ivcwis,  for  treason  against  the 
State.  On  hearing  the  facts  and  testimony  of  the 
witnesses,  it  is  the  opinion  of  the  court  that 
the  said  defendant  be  sent  to  the  district  goal.  It 

appearing  to  the  Court  ih.U  the  >(1  T.cwis  Ts  .i  spie 
or  an  othccr  from  Florida  out  of  the  English 
army."' 

"  David  Higdon  came  into  court  and  proved 

himself  by  the  oath  of  several  credible  witnesses 
Also  by  the  rertifir.itc  of  smidry  jjentlcmcn  that 
he  the  said  Dave  Higdon  is  a  zealous  and  good 
friend  to  his  country  and  that  the  -Court  do  rec- 
ommend It  unto  Capt.  James  Roddy  to  deliver 


unto  the  sd  Dave  Higdon  a  certain  negro  man 

slave  named  James,  which  the  said  Roddy's  Com- 
j  i>any  took  from  Henry  Grimes,  provided  the  sd 
Higdon  do  well  and  truly  prove  his  property  of  the 
said  slave.'' 

It  is  the  opiniun  of  the  court  that  the  defend- 
ant be  imprisoned  diirinq;  The  present  war  with 
Great  Bnttam,  and  the  Shenif  takmg  the  whole  of 
his  estate  into  custody  which  must  be  valued  by  a 
jury  at  the  next  court,  and  the  one  half  of  the  sd 
estnte  he  kept  by  the  said  .Sheriff  for  the  use  of 
the  State  and  the  other  half  remitted  to  the  (amily 
of  defendant." 

"  On  motion  of  Ephraim  Dunlap  that  Isaac 
P.uIIlt  -.honlri  be  sent  to  the  Continental  Army 
and  there  to  serve  three  years  or  during  the  war. 
On  hearing  the  &cts  it  is  ordered  by  the  Court 
that  the  said  Isaac  Buller  be  immediately  com- 
mitted to  goni  nnd  there  safely  kept  until  the  said 
Isaac  can  be  delivered  to  a  Continental  Officer 
to  be  conveyed  to  Head  Quarters." 

The  court  was  summary  rather  than  delil>- 
erate  iit  its  action,  direct  rather  than  tedious 
in  its  procedure.  A  contested  election  case 
was  thus  disposed  of :  — 

^  Wm.  Cocke  by  his  council  Waightsill  Avery 

attorney  nioved  to  he  admitted  to  the  office  of 
Clerk  of  liic  County  of  Washington  which  motion 
was  rejected  by  the  Court,  knowing  that  John 
Sevier  was  entitled  to  the  office." 

Why  should  not  this  case  be  cited  as 
authority  that  a  court  will  take  Judidal 
hwwttt^  as  to  who  are  its  officers? 

^On  motion  it  did  appear  that  Joshua  Williams 
and  a  certain  James  I.insay  did  feloniously  steal  a 
certain  liny  gelding  from  Sam'!  Sherrill.  Sr.  Ordered 
that  if  the  sd  Sam'l  .Sherrill  can  finil  any  property 
of  the  said  Joshua  Williams  or  sd  Linsay  that  he 
take  the  same  into  his  possession,  he  first  Ic.iving 
bond  and  security  with  the  County  Clerk  pay'd  to 
the  court  in  behalf  of  said  Williams  and  Unsay  for 
his  safe  keeping  the  same  until  hwfiilly  called  fiar.** 

Who  can  gainsay  that,  the  aforesaid  Wil- 
liams  and  Linsay  having  absconded,  this 
action  <tf  the  «>ttrt  was  not  equal  and  emct 
justice  ? 


« 


i^iyui,-cd  by  Google 


504 


The  Green  Bag, 


"John  Colyer  is  found  t^uiity  of  petit  larceny 
and  it  is  nniercr!  th.it  the  said  Joiui  Colyer  be  taken 
to  the  stocks  and  that  he  there  receive  twenty  lashes 
wdl  laid  on  his  bare  back.  From  which  judgment 

T.^mes  Stew.irl.  I'^  j.,  ui,e  of  the  jiistirt«;  di^-ients 
and  enters  hi^  protest  that  he  does  not  believe  it 
to  be  Law." 

This  mode  nf  ;:t;iiishmoiit  may  be  subject 
to  criticism,  but  who  ±>hall  say  that  the  "dis- 
centing  opinion  "  is  Improved  upon,  as  to  force 
of  diction,  at  this  day? 

**Ordefed  that  Wm.  Cooper  an  orphan  Child 

about  ten  years  old  be  bound  to  Ezekiel  Abell 
Blacksmith  until  he  attains  to  the  age  of  Twenty 
one  years.  And  said  Abcll  binds  himself  to 
endeavor  to  leani  said  bojr  hb  Art  and  Mysteiy 
m<\  to  provide  for  laid  boy  agreeable  to  act  of 
Assembly." 

This  entry  shows  that  the  waif  of  the  set- 
tlement was  the  ward  of  tlic  court. —  that 
the  court  was  not  too  busy  suppressing 
"  toryism  "  to  put  the  hand  of  the  orphan  in 
its  own. 

"  Joseph  Culton  came  into  court  and  proved  by 
the  Oath  of  Alexander  Moflett  that  he  lost  part  of 
his  left  ear  in  a  fight  with  a  ccrt.iin  Cli  irli.s  Young 
and  prays  the  same  to  be  entered  of  record." 

It  was  the  oath  that  the  said  Joseph  desired 
to  have  entered  of  record  ;  and  this  presuma- 
bly that  he  might  have  a  certified  copy  of  the 
entry  to  take  with  him  as  he  went  farther 
westward,  evidencing  for  him  that  his  loss 
had  been  at  the  hands  of  Charles  Younp; 
in  open  fight,  rather  than  in  some  method 
despised  by  the  frontiersmen.  That  the 
court  was  a  sociai  factor,  and  given  to  vouch- 
ing for  the  good  character  of  emigrants  from 
its  jurisdiction,  is  shown  by  the  following: 

"  Otdewd  that  the  Clerk  certify  that  Edmond 
Williams.  Flsqr.,  is  a  person  of  pooi!  ltLha\iijr 
honest  character  and  that  he  be  recommended  to 
the  favorable  notice  of  aU  to  whom  he  may  have 
occasion  to  cultivate  an  Acquaintance." 

"Chas.  Robertson  provctl  by  the  oath  of  Jolm 
Sevier  the  conveyance  of  a  certain  tract  or  territory 


of  land  as  in  the  deed  prescribed  from  Oconaitoto 
the  Tennessee  Warrior  l  lie  breed  Slave  Catcher 
Artacullacullah  and  Chinatah  Chiefs  of  the  Chero- 
kee nation  and  same  b  ocdeied  to  be  reooided.'' 

John  Sevier,  so  often  referred  to  in  the 
quotations,  was  clerk  of  the  court.  He  was 
a  roaster-spirit  among  the  settlers,  and  after- 
wards became  one  of  the  greatest  Indian 
fighters  of  the  Southwest,  and  dreaded  as 
"  Nolachticky  J.ick  "  hy  the  Cherokces. 

In  1788  atiother  master-spirit,  Andrew 
Jaclcson,  came  to  Jonesborough,  and  entered 
upon  a  career  that  was  destined  to  bring  him 
into  bitter  rivalry  with  Sevier.  Jackson  had 
read  law  at  Morp^anton,  North  Carolina,  and 
upon  coming  to  the  bar  set  out  for  the  coun- 
try across  the  mountains,  commissioned  by 
the  authorities  of  North  Carolina  as  prose- 
cuting attorney  One  of  his  first  contests  at 
the  bar  was  with  Col,  Waightsill  Avery,  men- 
tioned above.  It  is  quite  likely  that  Avery 
appeared  in  defence  of  some  person  indicted 
under  the  administration  of  the  yoimj;  prose- 
cuting attorney.  Jackson's  first  duel  i;rew 
out  of  this  contest.  It  seems  that  Colonel 
Avery  had  the  better  side  of  the  cause,  and 
that  Jackson  foresaw  defeat,  and  tried  to 
break  his  fall  by  a  bit  of  pleasantry  in  the 
perpetration  of  a  practical  joke  on  his  oppo- 
nent, Avery,  as  was  the  custom  in  those 
days  of  circuit  riding,  carried  his  few  books 
and  briefs  in  a  pair  of  saddle-bags  (the  grun 
ba{^  was  not  for  the  frontier  lawyer').  Jack- 
son knew  that  the  authority  relied  upon  by 
Colonel  Avery  to  win  the  case  was  Bacon's 
"  Abridgments,"  and  knowing  where  the 
book  was  kept,  he  went  to  the  sadd'c- 
haps  and  extracted  the  book,  substituting 
a  piece  of  bacon  of  the  same  shape. 

When,  in  the  course  of  his  argumenti 
Colonel  Avery  ha-l  occasion  to  appeal  to  his 
authority,  he  took  from  his  saddle-hngs  the 
package  and  unfolded  it  before  the  court 
and  jury.  His /mM^M/ did  not  apply !  Sus- 
pecting Jackson  of  being  the  guilty  person, 
I  Colonel  Avery  turned  upon  him  and  abused 
i  him  without  stint,   Jackson  was  much  an- 
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gered  in  turn,  and  wrote  upon  the  fly-leaf  of 
a  law-book  this  challenge: — 

August  12,  1788. 

Sir,  — When  a  man's  feeling  and  character  are 
injured,  he  ought  to  seek  a  speedy  ledieas ;  you 

recM  a  few  lines  from  me  yesterday  &  undoubtedly 
understand  me.  My  cliaracter  you  have  injured ; 
and  farther  you  have  insulted  me  in  the  presence 
of  a  court  and  huge  audience.  I  therefore  call  upon 
you  as  a  gentleman  to  give  satisfaction  for  the  same ; 
and  I  further  call  upon  you  to  give  me  an  answer 
immediately  without  equivocation,  and  I  hope  you 
can  do  without  dinner  imtil  tiic  business  is  done ; 
for  it  is  consistent  with  the  character  of  a  gentleman 
when  he  injures  a  man  to  make  speedy  reparation, 
therefore  I  hope  yon  will  not  foil  in  meeting  me 
this  day  from  Yr  obt  st 

Andrew  Jackson. 

To  Cotx.  Avery. 

P.  S.  this  Evening  after  court  adjourned. 

Avery  accepted  the  challenge,  and  the  duel 
was  fought  at  dusk  of  Aug.  12,  1788.  in  a 
ravine  near  the  court-house  in  Jonesborough. 
After  the  exchange  of  a  few  shots.  Jackson 
declared  himself  satisfied,  and  the  antago- 
nists left  the  field  to  become  and  remain  firm 
friends. 


After  the  lapse  of  a  number  of  years  the 
young  public  prosecutor  was  made  Judge. 
It  was  while  holding  the  court  at  Jones- 
borough  that  the  incident  of  Bean's  arrest 
by  Jackson  occurred.  Judge  Jackson,  upon 
reprimanding  the  sheriff  for  his  failure  to 
take  Bean  into  custody,  and  ordering  the 
summoning  of  a  posse,  was  himself  sum- 
moned from  the  bench  to  take  the  desperado. 
Bean,  learning  that  his  honor  was  in  the  exe- 
cution of  the  summons,  quailed  and  submitted 
to  arrest. 

Andrew  Jackson  afterwards  (1801-3)  pre- 
sided over  the  Superior  Court  of  Tennessee, 
and  sat  at  Jonesborough  in  conjunction  with 
Judge  Hugh  Lawson  White.  The  minutes 
show  the  signatures  of  these  two  eminent 
men,  side  by  side,  in  boldest  script.  In  after 
years  the  two  associates  became  leaders  of 
rival  factions  in  Tennessee  politics  and  warm 
antagonists.  In  1836  Judge  White  became 
an  anti-Jacksontan  candidate  for  the  Presi- 
dency, against  Van  Rurcn,  •'the  heir  of 
Jackson."  The  campaign  in  Tennessee  was 
most  bitter.  Judge  White  carried  the  State, 
but  Van  Buren  was  easily  elected  by  the 
nation  at  large. 
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THE  FOl'R   COURTS   FKOM   THK  LIFFEV. 


THE   HALL   OF   FOUR  COURTS. 

Ry  DkNNIS  \\.  I  )OU  1  HWAITF- 
II. 


LITTLE  change  has  been  made  in  the 
Four  Courts  buildiiifj  since  it  was  built 
in  the  bejjinninj;  of  the  century.  The  front 
of  fjray  stone  remains  untouched.  Various 
law  offices  have  been  built  out,  at  the  back, 
as  increase  of  business  and  more  iniricalC; 
systems  demanded.  A  Land  Commission 
Court  —  the  outcome  of  recent  le<i;islati<)n  — 
has  been  founded,  and  the  solicitors  have 
found  a  home  wiihin  the  hu};e  quadran<;le 
These  new  courts  and  communities  have 
made  the  building  spread  its  wings  a  little ; 
but  the  middle  part,  containing  the  dome, 
the  Hall,  and  the  courts,  remains  intact. 

Inside,  however,  the  change  has  been 
marked  enough,  and  the  Hall  has  become 


merely  an  antechamber  and  consultinj^-room 
to  the  courts  themselves.  The  man-about- 
town  no  longer  comes  there  to  give  and  re- 
ceive a  budget  of  news.  The  changing  tide 
of  fashion  has  ebbed  south  of  the  river,  and 
has  left  the  pile  on  Inns  Quay  stranded  in 
the  midst  of  a  neighborhood  largely  gjvcn 
over  to  the  great  unwashed.  The  Dublin 
finiieiir  as  seldom  crosses  the  Liffey  at  this 

j  point  as  his  London  brother  crosses  the 
Thames  ;  he  is  a  great  stay-at-home,  and  not 
given  to  wandering  among  strange  peoples. 

:  The  Hall  of  P'our  Courts  is  now  the  market- 
place of  the  litigant,  —  the  Ayopd  wherein  the 

j  solicitor  engages  his  forensic  laborer,  and 

•  the  junior  stands  all  the  day  idle  because 
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no  man  hath  hired  him.  Kven  these,  too, 
congregate  more  in  the  Library  ;  and  the 
days  are  few  when  the  visitor  would  en- 
counter Sheil's  difficulty  in  threading  the 
crowd,  or  stand  dazed  at  "  the  tumult  of 
some  thousand  voices  in  ardent  discussion." 


sion  when  the  tenure  of  its  present  Chief 
shall  cease.  Few  doubt  that  Palles  is  the 
last  of  the  Barons  of  the  Court,  and  that  one 
more  "ancient  form  of  party  strife"'  is 
doomed. 

At  the  top  of  a  spiral  staircase,  at  the  far 


It  is  only  since  the  time  of  O'Connell  that  end  of  the  Hall,  is  the  Library,  —  a  long 
the  gossips  have  ceased  to  come;  and  the  ;  building,  with  galleries  atop,  in  which  sit 


still  tell  of  the  crowd 
that  thronged  round 
the  Kerry  coimcil- 
lor  "  as  he  talked, 
and  of  the  bustle  and 
laughter  that  filled  the 
place,  while  they  quote 
Tom  Moore  as  only  an 
Irishman  can :  — 

"  I  feel  like  one 
Who  treads  alone 
Some   banquet   hall  de- 
serted ; 
Whose  lights  are  fled, 
Whose  garlands  dead. 
And  all  but  he  departed." 

The  groups  one  sees 
now  are  of  the  ordi- 
nary work-a-day  sort. 
Barrister  and  solicitor 
are  in  close  consulta- 
tion, while  the  client 
tries  hard  to  catch 
amidst  the  legal  jargon 
some  details  of  his 
case.   There  is  a  small 

cloud  of  witnesses,  and  a  sprinkling  of  jurors. 
Here  and  there  a  junior  barrister  runs  (a 
junior  never  walks,  lest  the  observer  think 
that  the  Court  is  not  waiting  for  him),  or  a 
senior  passes  with  less  haste  and  more  dig- 
nity, from  door  to  door.  It  should  be  said 
here  that  the  name  of  Four  Courts  is  now 
become,  in  some  sort,  a  misnomer. 

Hesides  the  establishment  of  some  minor 
tribunals,  the  Court  of  Common  Ploas  has 
now  become  Queen's  Bench  \o  IL.  and  the 
K.xchequer  is  probably  doomed  The  ques- 
tion of  its  abolition  is  to  come  under  discus- 


fathers  of  the  bar,  latidatorcs  temporis  acti,  \  those  Chamber  lawyers  who  wish  to  escape 

from  the  dust  and  din 
below.  The  first  thing 
to  strike  the  visitor  is 
the  Babel  of  tongues, 
sufficient,  one  would 
think,  to  make  consul- 
tation   difficult  and 
work  impossible. 
There  is  a  throng  of 
barristers  running  to 
and  fro,  some  to  seek 
places  at  the  crowded, 
littered  tables,  others 
to  search  for  missing 
bags  or  books,  others 
in  answer  to  the  sten- 
torian hail  of  the  door- 
keeper, whoannounces 
hat  a  visitor  seeks  an 
interview.  At  one  end 
of  the  building  is  a 
small  wing,  supposed 
to  be  .set  apart  for  the 
Chancery  Bar.  But  the 
insidious    Nisi  Prius 
man  has longago estab- 
lished a  right  to  enter,  and  holds  his  consul- 
tations with  his  fellows,  hard  by  the  Lquity 
lawyers,  tleep  in  black  letter  amidst  the  din. 
The  outside  world  is  not  admitted  here ;  the 
solicitor,  though  he  be  the  bearer  of  a  brief, 
must  have  his  barrister  summoned  to  him, 
and  adjourn  to  the  Hall  for  further  discussion 
From  the  gallcrv  one  looks  down  on  a 
legal  microcosm.    One  hears  the  keen-eyed, 
ready-witted  advocate  fight  his  battles  o'er 
again,  or  tell  the  latest  gossip  of  the  Circuits, 
or  the  last  good  story  from  the  Courts.  And 
the  grave  Chamber  lawyer. 
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"  Musin;;  o'er  the  cases  old. 
All  that  Ventris.  Viner,  Comyn.  Saunders,  V'esey. 
East  have  told,*' 

will  add  his  own  jest,  old  as  its  author,  and 
having  the  official  stamp  of  an  Equity  judge. 
The  juniors  have  their  knots  and'gatherings, 
where  the  talk  is  not  all  of  things  legal,  and 
shows  that  they  are  yet  willing  to  turn  aside 
from  learning  to  be  wise.  And  among  all 
—  from  the  dozen  to  the  junior  barrister  — 
is  the  sense  of  comradeship  and  freedom 
which  comes  to  men  who  have  worked  and 
fought  together. 

It  is  good  to  see   

the  junior  with 
his  hrst  brief 
take  it  to  a 
Queen'sCounsel 
and  Crown  Pros- 
ecutor to  boot, 
state  his  case, 
and  receive  in- 
structions and  a 
hint  or  two.  In- 
deed, to  have  the 
reputation  in  the 
Library  of  being 
a  "safe  opinion  " 
is  an  enviable 
position,  but  one 
having  its  re- 
sponsibilities. It 
means  that  the 

holder  is  guide,  philosopher,  and  friend  to  the 
junior  bar  of  Ireland.  So  far  is  the  system 
carried  that  the  junior  becomes  fastidious  in 
his  selection.  The  especial  oracle  whom  he 
consults  in  criminal  law  isdeserted  for  another 
if  his  problem  relate  to  ejectment,  and  the 
man  who  has  written  a  book  is  beset  by 
seekers  after  knowledge  on  the  subject  of  his 
treatise.  But  in  no  case  is  the  oracle  dumb. 
The  books  apd  briefs  arc  thrown  aside,  and 
State  business  itself  may  wait  while  the  com- 
plicated issues  of  Smith  r.  Jones,  being  an 
action  for  nuisance,  and  surely  the  strangest 
farrago  ever  enunciated  by  a  first-briefed 
and  excited  junior,  engages  the  attention  of 


THE  COURT  or  BANKRUPTCY. 


her  Majesty's  counsel  learned  in  the  law. 
It  is  a  good  old  custom  that  would  bear  being 
copied  in  other  crafts,  where  the  atmosphere 
surrounding  those  at  the  top  is  too  chill  to 
invite  the  intrusion  of  the  younger  brethren. 

To  say  truth,  the  junior  bar  nowadays 
needs  all  the  help  and  counsel  he  can  find. 
There  is  no  harder  fight  than  that  which 
awaits  the  student  who,  having  left  the 
King's  Inns  and  taken  his  degree,  enters 
the  Library  with  only  his  intellect  and 
energy  to  help  him.    At  the  King's  Inns 

he  may  acquire 
all   the  profes- 
sional equip- 
ment he  needs. 
The  days  when 
one  might,  by  a 
strict  attention 
to  the  business 
of  Term  dinners, 
and  in  ignorance 
of  the  common 
law,  yet  become 
a  barrister,  are 
gone  with  the 
men  who  took 
their    ease  at 
their  Inn  in  this 
fashion, and  who 
yet  left  a  repu- 
tation  hard  to 
live  up  to. 
The  law  student  now  undergoes  a  three 
years'  course  of  lectures,  examinations,  and 
reporting  of  cases  which  will  teach  him  much 
theory  and  .some  practice.    And  so  armed 
he  goes  down  to  the  Law  Courts  to  be 
"  called  "  with  a  throng  of  interesting  and 
interested  spectators,  whose  looks  of  pride 
arc  mingled  with  frank  sorrow  for  the  men 
of  an  older  generation,  when  their  briefs 
shall  be  taken  away  by  this  new  Gil  Bias,— 
*'  huiti^me  mcrveille  du  monde." 

He  finds  himself  one  of  an  army  of  such 
portents  who  sit  daily  in  the  outer  court 
watching  for  such  crumbs  as  fall  from  the 
solicitors'  table.   In  the  six  years  that  follow 
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he  learns  many  things.  He  discovers  that 
a  revising  barristership  in  esse  is  worth  a 
judgeship  in  posse.  Like  Richard  Abinijer, 
he  writes  for  newspapers  while  waiting  to 
be  made  Lord  Chancellor,  or  reports  the 
cases  which  he  may  not  plead.  Or  he  be- 
comes a  standing  mystery  to  his  acquaint- 
ance, who  "wonder  how  on  earth  he  lives," 
anti  forget  to  ask  him  to  dinner. 

liut  there  are  many 
prizes,  all  ofTering  a 
good  position  and  an 
enticing  lack  of  work. 
And  for  these  there  is 
always  a  fair  field  and 
no  favor.  Many  a 
coatless  back  has 
donned  in  later  years 
the  ermine  of  a  judge, 
and  under  the  full- 
bottomed  wig  may  be 
hidden  a  pate  which 
once  went  bare  to  the 
roughest  wind. 

It  has  been  said  by  \ 
an  Irish  jurist  that 
the  business  of  the 
American  courts  is  not 
much  disturbed  by 
formality.  Nowadays 
the  formality  of  the 
Irish  courts,  is  not 
much  disturbed  by 
business.  As  in  Eng- 
land, the  interiors  are 

not  imposing,  and  there  is  the  same  impres- 
sion of  cramped  space  and  some  dinginess. 
The  single  exception  is  the  Bankruptcy 
Court,  whose  whitewashed  walls  and  bright 
interior  are  a  happy  omen  to  those  who  seek 
its  services. 

The  fittings  and  appurtenances  of  each 
are  much  the  same.  In  front  of  the  Judges' 
bench,  with  its  canopy  and  stand  of  Royal 
Arms,  is  the  .solicitors'  table.  To  one  end  of 
this  is  fastened  (in  the  Common  Law  courts) 
the  arm-chair  which  takes  the  place  of  the 
witness-box  in  an  English  court.  Beyond 
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the  table  rise  tier  above  tier  small  pens,  in 
which  sit  the  various  counsel  engaged  in 
the  ca.sc,  who  f>orc  over  huge  briefs,  and  are 
ostentatiou.sly  iiuiiffercnt  to  thr  arguments 
of  "m"  learned  friend,"  now,  after  an  hour's 
discoursing,  getting  into  the  thread  of  his 
argument.  Then  come  the  juniors  and  such 
members  of  the  bar  as  have  chosen  this  par- 
ticular court  in  which  to  spend  the  morning. 

lastly,  high  up  at  the 
back  of  the  court  is 
the  gallery  reserved 
for  the  spectators, 
which  may  be  empty 
or  cramjjcd  as  the 
case  is  dull  or  attrac- 
tive to  the  lay  mind. 

Of  all  the  courts 
the  Queen's  Hcnch 
and  Nisi  Prius  are  by 
far  the  most  interest- 
ing. When  the  Court 
of  Chancery  is  attrac- 
tive, it  is  by  favor  of 
the  bench.  It  is  good 
to  sec  Lord  .Ash- 
bourne and  Lord  Jus- 
tice Fitzgibbon  pitted 
one  against  the  other 
in  an  Appeal  case, 
while  Lord  Justice 
Barry  gives  his  opin- 
ion in  strong  language 
and  to  the  point.  For 
the  Lord  Justice  lives 
in  extremis,  and  is  in  a  perpetual  state  of 
amazement  either  at  the  effrontery  of  the 
appellant  or  the  appalling  ignorance  of  the 
court  below. 

It  is  in  the  Common  Law  courts  that  the 
real  human  interest  lies.  There  one  may 
hear  the  typical  Irish  wit ;  there  the  hostile 
witness  is  butchered  to  make  a  Dublin  holi- 
day, and  the  "  gods  "  enjoy  the  spectacle  of 
a  good  man  struggling  with  a  cross-examiner. 

The  Nisi  Prius  leader  is  always  sure  of  an 
audience ;  and  to  this  we  may  put  down  that 
discursive  eloquence  sometimes  heard  there 
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even  now  when  this  has  become  a  super- 
fluous thing  in  courts  of  law.  And  l)esidcs 
an  expectant  audience  there  are  other  incite- 
ments to  eloquence.  An  Irish  jury  and  an 
English,  for  instance,  arc  widely  different 
bodies.  The  English  lawyer  who  knows  so 
well  that  acme  of  Cockney  respectability  — 
that  phalanx  of  twelve  faces  of  varying 
degrees  of  wooden  stolidity,  aptly  called  a 
"  panel  "  —  may  well 
be  excused  if  he  drops 
oratory  and  sticks  to 
his  brief.  They  have 
come  there  with  two 
ideas  :  the  first,  the 
awful  solemnity  of  the 
occasion  ;  the  second, 
the  conviction  that 
the  British  juror  is 
not  to  be  hoodwinked. 
Hence  they  greet  the 
advocate  with  an  un- 
blinking stare,  and 
oratorical  flourishes 
with  the  suspicion 
that  the  orator  is  try- 
ing to  impose  on  them, 
—  an  unfortunate  de- 
cision for  any  jury  to 
arrive  at.  In  an  Irish 
law-court  he  will  find 
twelve  men  instead  of 
an  amalgam,  and  each 
man  packed  full  of 
humors.  The  enthu- 
siast who  during  Butt's  speech  for  Duffy 
rose  and  shouted,  "Hurrah  for  Repeal!" 
may  be  seen  in  any  jury-box  in  Dublin  to- 
day. Me  is  a  little  more  staid,  as  becomes 
his  added  years.  But  he  is  quick-witted 
and  keenly  critical,  something  of  a  humor- 
ist, and  with  an  eager,  speaking  face,  from 
which  an  old  jury  lawyer  may  almost  tell 
how  his  case  goes.  Surely  an  ideal  audi- 
ence for  a  speaker,  and  one  that  will  lead 
him  to  do  his  best. 

In  sketching  a  few  of  the  important  facts 
and  features  about  the  men  most  talked  of  at 
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the  Four  Courts,  one  must  certainly  go  both 
to  bench  and  bar.  Promotion  is  so  quick 
and  the  judges  are  so  many  that,  if  the 
"  bull  "  may  be  pardoned,  the  leaders  of  the 
bar  must  be  looked  for  on  the  bench.  In 
England,  unless  it  be  a  very  strong  individ- 
uality, the  man  is  usually  merged  in  the 
position,  so  soon  as  a  judge  is  made.  But  in 
Ireland  the  men  go  to  the  bench  who  in 

England  join  the  Cab- 
inet :  they  are  mainly 
politicians  retired  from 
business.   The  judge- 
ships are  the  highest 
appointments  in  the 
country.   —  highest 
both  in  position  and 
in  salary,  which  ranges 
from    2,000  to  ;^8,cxx) 
per   annum.      In  a 
country  whcic  busi- 
ness  languishes  and 
commercial  enterprise 
is  almost  dead,  these 
naturally    draw  the 
greatest  intellects  to 
compete    for  them. 
The  way  to  the  bench 
is    almost  invariably 
through  the  House  of 
Commons,    and  the 
method  finds  its  justi- 
fication in  the  splendid 
calibre    of  Ireland's 
present  jurist.s.  Nor- 
bury  and  Clare  and  Clonmcll  have  found  no 
successors,  and  Ireland  may  point  to  her 
judges  to-day  as  presiding  over  one  of  the 
fairest  tribunals  in  the  world. 

The  Right  Hon.  .Samuel  Walker,  who  holds 
the  blue  riband  of  the  legal  race,  is  probably 
the  .soundest  lawyer  at  the  Irish  Bar.  The 
making  of  a  new  Lord  Chancellor  is  not 
infrequently  made  the  occasion  of  a  few  sar- 
castic comments  on  a  system  which  teaches 
a  man  to  study  politics  if  he  wish  to  become 
a  great  lawyer.  But  nothing  of  the  kind 
could  be  said  when  Mr.  Walker  went  to  the 
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Woolsack.  He  was  thirty-seven  years  a 
barrister,  having  been  called  in  1855,  and  in 
that  time  had  earned  a  reputation  as  the  best 
opinion  in  the  Four  Courts.  He  was  never 
a  really  brilliant  advocate,  his  speech  being 
slow  and  with  a  curious  falling  inflection  not 


Counsel  in  1872.  He  was  Mr.  Gladstone's 
Solicitor-General  in  18S3,  and  sat  in  the 
House  of  Commons  as  member  for  London- 
derry in  the  following  year.  He  was  Attor- 
ney-General in  1885-86,  going  out  with  his 
Premier  on  the  Home  Rule  Hill.    He  will 


likely  to  impress  an  Irish  juror ;  but  he  was  probably  make  an  even  better  chancellor 
very  sure,  and  had  a  marvellous  grip  of  liis  than  counsel;  and  no  higher  praise  than 
case  often  inconvenient  to  his  more  showy  j  tins  could  be  given  him. 


opponents. 

When  his  facts  had 
a\\    been  marshalled, 
his  witnesses  skilfully 
treated,  the  judge  pro- 
pitiated, and  all  things 
in  onler,  Mr.  Walker 
was  at  his  best.  His 
plain,  artless  .story  was 
very  taking,  and  the 
quiet     undertone  of 
sympathy  for  his  oppo- 
nent as  a  wcll-mcan- 
ingj     but  misguided 
zealot  not  inefTective. 
Mr.    Walker's  plain, 
unvarnished  tale  made 
him  popular  with  the 
judges   as   a  tribute 
to   their  perspicacity 
and  the  value  of  their 
time. 

Hence,  judges  being 
human,  Mr.  Walker 
was  sometimes  said 
to  win  more  than  his 

fair  share  of  cases,  and  to  increase  the  work 
of  the  Court  of  Appeal.  It  was  said  of  him. 
too.  that  he  had  never  been  known  to  press 
a  point  too  far.  So  long  as  there  seemed  a 
chance  of  bringing  the  court  to  see  the 
error  of  its  ways,  no  man  was  so  quietly  per- 
sistent ;  but  he  could  gauge  its  endurance 
to  a  nicety,  and  then  refrain  even  from  good 
words. 

Mr.  Walker  was  born  in  Westmeath  in 
1832,  and  was  Trinity's  best  classic  and  a 
gold  medallist  in  his  year.  He  joined  the 
Home  Circuit  in  1855,  and  was  made  Queen's 
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The  Right  Hon. 
Lord  Chief  -  Justice 
0"Hrien  will  always  be 
known  in  Dublin  -as 
"  Peter."  "  Peter  the 
Packer"  was  the  name 
given  him  by  the 
Nationalist  press  in 
the  days  when,  as 
Attorney-General,  he 
"  packed  "  juries  in 
order  to  gain  a  fair  trial. 
The  country  folk  then 
were  not  fond  of  Peter, 
and  the  newspaper 
teemed  with  testimo- 
nies to  his  innate  wick- 
edness, and  to  the  in- 
iquity which  allowed 
him  to  decline  the  help 
of  such  friends  of  the 
prisoner  as  seemed 
somewhat  too  eager  to 
exercise  their  rights 
as  jurors.  Most  men 
know  the  story  of  the 
lady  who  wishing  to  plead  in  person  was 
asked  if  she  had  no  friends  to  help  her  obtain 
counsel,  and  who  answered  that  all  the  friends 
she  had  in  the  world  were  in  the  jury-box. 
Mr.  O'Brien  knew  that  story,  as  he  knew 
most  things  about  the  Irish  peasantry.  It  is 
well  known  that  several  times  at  the  Special 
Commission  was  that  prince  of  cross-e.xam- 
iners.  Sir  Charles  Rus.sell,  foiled  by  some 
unlettered  Galway  peasant  with  just  enough 
of  legal  learning  to  look  on  a  cross-examiner 
as  his  natural  foe.  The  peasantry  could  boast 
few  such  victories  over  "  Peter."    Even  now 
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the  hand  has  not  lost  its  cunning.  Often  in 
the  Nisi  Prius  Court  one  may  see  the  Lord 
Chief  Justice,  suave,  urbane,  but  very  deter- 
mined, take  a  witness  in  hand  and  wring  from 
him  an  answer,  clear,  definite,  and  precise. 
He  is  probably  the  most  impressive  judj^e  on 
the  Irish  Bench.  His  sentences,  delivered 
in  grave,  impassive  tones  and  in  splendid 


as  it  were,  infants  together,  and  both  have 
risen  by  the  same  strict  attention  to  business. 
The  son  of  a  clergyman,  he  entered  Queen's 
College,  Belfast,  in  1853.  and  took  his  degree 
in  1856,  being  nineteen  years  of  age.  Four 
years  later  he  was  called  to  the  bar  in  Dub- 
lin. His  Belfast  connection  soon  brought 
him  a  fair  practice  in  commercial  cases, 


language,  make  his  court  much  patronized  [  making  his  junior  years  very  prosperous 


by  the  bar  and  the 
public. 

One  of  his  most 
impressive  judgments 
was  delivered  last 
January.  He  had  oc- 
casion to  condemn  the 
action  of  the  Irish 
Chief  Secretary,  and 
one  may  be  pardoned 
for  suggesting  of  so 
ardent  a  politician 
that  the  knowledge 
that  the  Common  I^w 
of  Ireland  had  given 
his  late  enemies  into 
the  hollow  of  his  hand 
did  not  detract  from 
the  vigor  of  his  lan- 
guage. It  will  long  be 
rcmcmbertd  as  a  piece 
of  stirring  and  dra- 
matic diction.  He 
was  in  his  time  the 
best  abused  man  in 
Ireland,    but  wisely 

"  valued  solid  pudding  against  empty  praise," 
and  having,  like  Tom  Bowling,  done  his  duty 
faithfully  below,  was  raised  to  the  bench 
at  the  early  age  of  forty-six.  He  was  born 
in  1842,  called  in  1865,  became  a  Q.  C.  in 
1880,  a  Judge  in  1889,  and  a  Baronet  in 
1891. 

The  Master  of  the  Rolls  is,  like  Baron 
Dowse,  an  Ulsterman,  and  far  more  akin 
than  was  the  Baron  to  that  serious  and 
business-like  community. 

Andrew  Marshall  Porter  was  born  in 
Belfast  in  1837,  he  and  that  city  being, 


ofies.    In  twelve  years 
from  the  dateof  his  call 
he  became  a  Queen's 
Counsel,  and  ten  years 
afterwards,  in    1 882, 
entered    Mr.  Glad- 
stone's   ministry  as 
Solicitor-General,  be- 
coming Attorney-Gen- 
eral in  the  next  year. 
This  |X)st  involved  the 
prosecution    of  the 
Phcenix  Park  murder- 
ers, and  here  Mr.  Por- 
ter set  seal  on  his 
fame.    Dublin  was  in 
a  ferment,  and  clamor- 
ing for  vengeance  with 
that  unreasoning  haste 
which  stamps  a  pop- 
ulace  frightened  for 
their  lives.    Mr.  Por- 
ter's   calm,  dispas- 
sionate conduct  of  the 
prosecution    was  a 
model  of  forensic  judg- 
ment and  skill.    It  was  his  last  important 
ca.sc  ;  in  the  same  year  he  was  appointed  to 
the  Rolls. 

It  was  not  thought  that  Mr.  Porter  had 
found  a  congenial  post.  The  cumbrous 
machinery  of  the  Equity  Courts  seemed  iil 
.calculated  to  bring  out  his  powers  of  rapid 
work  and  business  acumen.  The  man  and 
the  method  would  probably  clash,  and  Irish 
ICquity  suitors  would  suflTer.  We  do  not 
know  if  the  prophecies  were  at  first  fulfilled. 
What  is  evident  now  is  that  the  method  has 
given  way  to   the   man,  the   delays  and 


H.   HEMPHUX,  Q.  C. 
Solicitor-General. 
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uncertainty  are  minimized,  and  the  court's 
jurisdiction  availed  of  to  its  fullest  extent. 
Nowhere  are  the  rules  so  well  observed  ;  but 
the  nice  customs  of  Equity  courtesy  to  the 
present  Master,  and  he  is  at  no  lime  so 
happy  as  when  proving  the  sweet  reason- 
ableness of  the  methods  of  his  court.  But 
he  is  not  much  given  to  moralizing;  this 
and  an  almost  total  lack  of  humor  aid  him 
in  t^etting  through 
more  work  than  most 
of  his  predecessors 
and  any  living  Irish 
judge. 

The  Macdermot,  as 
the  prefix  implies,  is 
head    of  an  ancient 
Sligo   family,  and  a 
prince  of  Irish  blood. 
He  may  be  said  to  be 
the  first  of  the  line 
who  for  some  time 
had  anything  but  his 
name  in  proof  of  his 
claim  to  princely  dig- 
nity.    For  most  of 
the   estate  had  van- 
ished until  the  Attor- 
ney-General   won  it 
back  by  his  exertions 
at  the  bar.    He  was 
called  in  1862,  and  for 
a  long  time  was  one 
of  the  most  haRl  work- 
ing of  juniors.  E!ven 

now,  when  success  has  brought  with  it 
freedom  from  drudgery  and  a  superfluity  of 
"  devils,"  no  man  gets  up  the  points  of  his 
case  as  the  Macdermot  does.  His  knowl- 
edge of  the  law  of  evidence  is  supreme,  and 
his  persistence  in  fighting  a  point  so  long  as 
he  has  left  a  legal  leg  to  stand  on  is  a  by- 
word in  the  courts.  This  persistence  doubt- 
less arises  not  only  from  the  man's  innate 
energy,  but  from  a  certain  hot-blooded  en- 
thusiasm which  teaches  him  to  make  his 
client's  case  his  own,  and  to  feci  that  if  jus- 
tice be  not  done  him  the  heavens  will  fall. 


THK  RKiHT  IIOX.  THE  MACOKR-MOT,  Q. 
AllornevGcncnil. 


In  the  election  jjctitions  of  last  year,  in 
which  the  Macdermot  was  feed  for  the  Anti- 
Parnellites,  his  zeal  eclipsed  all  others.  This 
alone  would  prove  him  the  most  earnest  of 
Irishmen.  Any  man  may  be  a  good  patriot, 
but  it  takes  a  real  enthusiast  to  make  a  good 
mercenary. 

In  his  cross-examination  there  is  no  sub- 
terfuge or  trickery.    He  hunts  for  a  clew  to 

the  truth,  and  having 
'  found  it,  follows  it  up 
like  a  sleuth-hound  to 
the  end. 

Questionsare  rained 
on  the  witness  with 
marvellous  quickness, 
and  although  the 
method  be  not  pretty 
and  lacks  finesse,  it  is 
usually  very  effective. 
In  his  manner  to  the 
judges  he  is  bold  al- 
most to  a  fault ;  few 
men  would  hazard 
some  of  the  remarks 
and  suggestions  which 
come  from  the  At- 
torney-General in  the 
heat  of  battle. 

The  Macdermot  be- 
came a  Q.  C.  in  1877, 
and  having  passed 
through  several  minor 
appointments,  was 
made  Crown  Prosecu- 
tor for  the  County  of  Dublin.  He  became 
Solicitor-General  to  .Mr.  Gladstone  (for  he  is 
a  Home  Ruler  as  well  as  a  Roman  Catholic) 
in  1885.  On  the  Premier's  return  to  office 
last  August  the  Macdermot  got  one  step 
higher  in  a  career  which  will  without  doubt 
end  on  the  bench. 

Charles  Hare  Hemphill,  Solicitor-General, 
is  a  barrister  of  nearly  fifty  years'  standing, 
having  been  called  in  1S45.  He  entered 
Trinity  College  as  a  scholar  in  1842,  and 
proceeded  to  his  B.  A.  in  1844.  His  has 
therefore  been  a  long  life,  and  one  of  tardy 
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promotion.  When  the  Attorney-General 
was  called  to  the  bar,  Mr.  Hemphill  had 
lived  for  fifteen  years  the  life  of  a  busy 
junior,  and  was  within  two  years  of  his  silk 
gown  ;  he  became  a  Q.  C.  in  i860. 

The  most  noticeable  thing  about  him  is 
his  voice,  which  is  even  now.  when  the  wear 
and  tear  of  fifty  years  of  court  work  bring 
an  occasional  jarring  note,  one  of  the  finest 
in  the  Four  Courts. 


Mr.  Hemphill  has  never  been  in  Parlia- 
ment, but  he  can  claim  no  credit  for  this. 
He  has  contested  more  than  one  constit- 
uency, but  the  electors  have  stcadfaslly  de- 
clined to  lend  to  the  House  of  Common!*, 
even  for  so  short  a  time,  so  good  a  lawyer 
and  so  pleasant  a  gentleman. 

Thomas  Lopdell  O'Shaughnessy  is  prob- 
ably the  best  example  we  can  give  of  the 

prosperous  Nisi  Prius 


His  is  a  fine  court  ^^^^^^^^^^^^^^^^^^^^^^^^^^^  advocate.    There  are 

there  people 

per-  ^^^^^^^^^^Pl^^^^l^^^^^^^^^H  he  the 

than    that  ^^^^^^^^V*          ^^^^^^^^^^^^^^H  ''^""^  "^^^ 

which  shows  under  the  ^^^^^^^^V  .                        ^^^^H  Irish  Bar;  and  it 

wig  of  her  Majesty's  ^^^^^^^V        ^                    J^^H  ''""^"''^^     ^^^^  ^^r. 

Solicitor-General,  ^^^^^^^m     \                           I^H  O'Shaughnessy  him- 

Nor     it  a  case  of  vox  ^^^^^^B      \     "^l;^  '^^^^^....^^^^k  ^^^^  number. 

et prcetcrea  nihil.    Mr.  ^^^^^^H                 IV  ^flMI^^H  quite  the 

Hemphill  —  Sergeant  ^^^^^^B'                *\        ^^^^^H  school  of  lawyer. 

Hemphill,  as  he  has  ^^I^^^B'           i      1           ^^^^H  Knowing   not  much 

been    dubbed    since          ^-^^H**          \.      \           ^^PW  beyond  the  rudi- 

1881,  when  first  he          ^^^H              I                   II^l  i  riic"^^-  forgetting 

took  the  order  of  the  !     ^^^^^^^^^k        ^              v\|  ^^"^^  ®^  ^''^ 

one  of  the  finest  ^tJ^^  rings  the  old  familiar 
round  practices  at  the  J^V  -  \  '  ^I^^^^B  changes  on  justice 
bar.  Of  late  years  he  ^P^'  ^^HHv  -'"^  '''^'^^  ^^i^' 
has  been  content  in  T  "^4/  v(\ox\  sense  or  Corn- 
some  part  to  narrow  t  L  ^  happens 
his  business;  but  his  ^jM||flB^^^^^^^^^^a||^^ML|H  to  be  convenient.  He 
appointment  last  Au-  H^HIHIHHIHH^^^H^H^^H  discovers  unheard-of 

gust  has  brought  him                ^  ^  o'shaughnessv,  q.  c.  ^'j^"'^ 

back  into  hard  work.  opponent  with  a  fresh- 

and  made  him  one  of  ness  of  horror  and  in- 

the  busiest  of  men.    His  court  manner  is  |  dignation  that  leads  one  to  forget  that  he 

perfect.  There  is  an  easy  grace  about  his  I  has  been  discovering  these  things  for  twenty 
most  damaging  cross-examination  which  his 


opponents  do  not  perhaps  appreciate  at  its 
full  worth.  The  sunny  smile  on  his  face  as 
he  makes  certain  personal  and  sympathetic 
inquiries  betrays  his  victim  into  confidences 
whose  value  he  docs  not  realize  until  he 
hears  them  repeated  in  the  Sergeant's  mel- 
low voice  for  the  benefit  of  the  jury.  We 
should  not  call  him  a  great  orator,  but  he 
has  a  natural  and  wholesome  eloquence  very 
pleasant  to  listen  to. 


years. 

.Mr.  O'Shaiighnessy's  tastes  are  catholic, 
and  he  is  offered  every  kind  of  brief.  You 
will  find  him  fighting  a  breach  of  promise 
case  to-day  and  a  water-rate  to-morrow.  He 
will  argue  both,  not  with  any  marvellous 
eloquence,  but  with  a  rough  and  ready  skill 
that  adapts  it.sclf  to  all  cases  and  loses 
very  few.  He  is  a  great  favorite  with  the 
gallery,  which  enjoys  his  mode  of  cross- 
examination,  with  its  traps  and  pitfalls  and 
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hectoring  address.  It  is  practically  a  duel 
between  the  witness  and  the  lawyer  ;  Mr. 

O  Shaughnessy,  like  Robin  Hood,  always 
tries  a  fall  with  his  man  rather  than  rely  on 
his  position  to  [;aiii  his  ends. 

Mr.  O'Shaughnessy  was  pitted  against 
the  Macdermot  in  the  late  election  petitions, 
and  fought  his  case  with  an  energy  and 
acuteness  which  did  much  to  fjain  such  a 
sweeping  verdict  for  his  side.  He  was 
called  to  the  bar  In  1872,  and  was  made  a 
Queen's  Counsel  in  1889. 

We  doubt  the  truth  of  the  story  that  I?aron 
Dowse  mistook  him  for  a  lady  when  first  he 
donned  silk  ;  but  his  short  stature  and  thin 
pale  foce  make  the  tale  ^ /muil9. 


Such  are  a  few  of  the  leaders  of  the  Irish 
Bar.  It  would  be  rash  to  say  that  in  oratory 
they  rank  as  high  as  did  their  forerunners. 
The  opportunities  f<}r  it^;  display  hemme 
rarer  every  day.  Barristers  are  beginning 
to  find  that  if  speech  is  silver,  a  knowledge 
of  the  Land  Acts  is  golden,  and  under  the 
blighting  influence  of  that  belief  the  flowers 
of  oratory  wither.  Demosthenes  himself 
would  become  commonplace  on  inventories 
and  bills  of  costs.  But  in  legal  learning  the 
bar  has  made  immense  strides. 

It  romaii^s  to  be  seen  whether,  under  the 
new  dispensation  said  to  be  drawing  nigh, 
the  Senate  House  on  College  Green  will 
bring  back  the  old  oratorical  splendor. 
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By  Irving  Browne. 
II. 


IN  the  amusing  "  Legal  Reminiscences " 
of  Mr.  Chittenden,  in  the   Green  Bag  " 
for  July,  he  relates  bow  he  remarked  to  a 

jury,  in  reference  to  a  false  witness,  that 
"  they  could  see  the  lie  run  out  of  him  as 
they  had  seen  it  run  from  a  leach  in  the 
home  soap-maktng  of  their  early  lives." 
This  was  a  good  pun  and  an  acute  observa- 
tion, but  it  would  have  been  dangerous  "out 
West"  or  "down  South,"  for  if  it  had  been 
properly  objected  to,  and  the  jury  bad  not 
been  warned  by  the  judge  to  disregard  it,  a 
new  trial  might  have  resulted. 

In  Lake  Erie  &  VV.  Ry.  Co.  v.  Cloes  (Ind. 
App.),  32  N.  E.  Rep.  588,  the  counsel  said, 
in  reference  to  a  remark  made  by  a  conduc* 
tor  in  expelling  the  plaintiff  from  a  train, 
"the  conduct  of  this  conductor  and  these 
railroad  employees  shows  that  they  Ivuvc 
become  like  the  corporation  for  whom  they 
work,  —  that  they  '1^  become  so  hard- 
hearted ami  unfeelinsj;  that  they  have  no 
charity  for  their  feilow-men."  This  was 
held  no  error,  and  yet  it  was  an  accusation 
that  the  greatest  of  the  three  chief  Christian 
virtues  did  not  abide  in  the  master  or  the 

servants. 

In  Dale  x>.  State,  88  Ga.  552,  the  remark  of 
the  prosecuting  counsel  that  the  jury  knew 
the  defendant's  history,  and  that  a  certain 

witness  "lied  from  stem  to  stern,"  was  held 
nt)t  sutticient,  in  spite  of  the  egregious  mix- 
ing of  metaphors,  to  warrant  a  new  trial. 
A  perjured  ship  is  really  a  novel  spectacle 
in  a  court-room.  But  this  was  where  there 
was  no  objection,  and  the  court  warned  the 
jury  not  to  be  carried  away  by  the  nautical 
allusion.  It  would  seem  that  a  ship  might 
reasonably  "  lie  to." 

In  Henry  T'.  Muff.  143  Pa.  St.  ;.4S.  it  was 
held  that  allusions  by  counsel  to  the  wealth 


or  poverty  of  parties,  the  strength  of  corpo- 
rations, and  the  comparative  helplessness  of 

an  individual  are  proper  when  made  fairly 
and  to  stimulate  the  jury  to  careful  and  con- 
scientious action,  but  not  when  made  for  the 
evident  purpose  of  inflaming  their  passions 
and  prejudices. 

But  in  Waterman  v.  Chicago  &  h.  R.  Co. 
82  Wis.  613,  a  new  trial  was  granted  be- 
cause counsel  told  the  jury  that  if  their 
award  of  damages  should  be  regarded  by 
the  court  as  excessive,  "it  is  our  privilege 
to  throw  off  as  we  see  fit  to."  and  "  !\Ioney 
may  minister  somewhat  to  his  comfort,  and 
shall  not  he  have  it  from  a  company  that  is 
able  to  pay?"  This  seems  a  very  hard  bit 
for  the  mouth  of  counsel. 

Newman  v.  Vicksbtirg  Ry.  Co..  64  Miss. 
115,  was  a  suit  by  a  "poor  negro  "for  the 
killing  of  his  stock.  Counsel  intimated 
that  the  company,  with  its  army  of  re- 
tainers, was  more  likely  to  overawe  wit- 
nesses than  was  the  poor  negro  whom  he 
represented.  He  said  that  "  these  corpora- 
tions have  grown  to  such  a  position  that 
they  seem  to  have  been  constructed  that  a 
few  may  live  and  fatten  on  the  arterial  blood 
of  the  country."  "Things  have  come  to 
such  a  pass  that  a  railroad  con^[^any  is  very 
much  injured  if  a  humble  man  dares  to  bring 
thetn  into  the  courts.  If  he  ai)[)e.il.s  to  the 
juries  of  the  country,  it  is  high  treason." 
"  Is  it  not  a  fact  that  it  has  never  happened 
that  a  railroad  employ^  has  ever  testified 
that  he  did  anything  to  the  damage  of  the 
company  in  litif^ation  ?  It  never  has  hap- 
pened, and  never  will  till  the  last  syiiabie  of 
recorded  time.*'  "If  that  horse  had  be^ 
longed  to  that  engineer,  he  would  have  been 
alive  to-dav."  It  was  held,  however,  that 
these  remarks  were  not  unduly  inflamma- 
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tory  ;  and  they  dn  seem  very  mild  and 

innocuous  in  this  meridian. 

In  Augusta,  etc.  R.  Co.  v.  Randall,  85  Ga. 
297»  a  new  trial  was  asked  because  counsel 
said,  *'  At  all  events,  gentlemen,  I  beUeve,  be- 
fore hif;h  Henvcn,  that  if  Mr.  Mosher  had 
not  paid  this  visit  to  our  witness  this  morn- 
ing;, she  would  have  fulfilled  her  promise,  and 
would  have  come  to  court  and  testified  in 
the  case.  It  would  have  been  improper  for 
me  to  say  what  she  would  have  testified  to; 
but  we  deem  her  testimony  important — in 
fact,  our  most  important  witness — and  were 
very  anxious  to  have  her  present**  The 
appellate  court  held  that  counsel  soared  too 
high  in  these  remarks,  and  allowed  a  new 
trial  on  account  oi  his  heavenly  flight. 

In  Cartwrtght  v.  State,  16  Tex.  Ct.  App. 
473  •  *•  c.  49  .'\m.  Rep.  826,  the  prosecuting 
attorney,  having  "  brought  down  the  house  " 
by  his  remarks,  alluded  to  it  as  "a  sponta- 
neous outburst  of  approval "  by  the  audience 
of  this  catise,  after  they  had  heard  it  truth* 
fully  represented  by  the  Stale.  The  judge 
did  not  rebuke  the  "claque"  nor  the 
remarks.  Result,  cause  '  reversed  and 
remanded.'* 

In  Tafft  o.  Fiske,  140  Mass.  250;  s.  c.  54 
Am.  Rep.  459,  a  new  trial  was  granted  be- 
cause counsel  commented  on  a  discrepancy 
between  the  original  and  the  amended  an- 
swer, and  argued  therefrom  that  the  defence 
was  fictitious. 

In  Brown     Swineford,  .^2  Wis,  282  ;  s.  c. 
28  Am.  Rep.  582,  an  action  of  assault  and 
battery,  counsel,  in  order  to  enhance  dam- 
ages, without  evidence  on  the  subject  of  de- 
fendant's wealth,  spoke  of  him  as  the  servant 
of  a  wealthy  railroad  company.    This  was 
held  material  error,  the  court  observing: 
"  For  all  that  appears  in  this  case,  the  ap- 
pellant may  be  as  poor  as  Job  in  his  down- 
fall."   Why  not  "  as  poor  as  Job's  turkey  "  ? 
The  court  further  said  :  "  It^s  to  the  honor 
of  the  bar  that  this  is  the  first  time  that 
this  question  has  come  before  this  court," 
This  is   somewhat   ambiguous.     Was  the 
compliment  directed  to  the  bar  on  account 


of  their  setf-control,  or  on  account  of  their 
ignoring  one  another's  loss  of  temper  and 
improper  allusions?  But  the  court  said 
they  roust  make  an  example,  although  the 
offender  was  "an  eminent  member  of  the 
bar;  a  gentleman  of  high  character,  personal 
'  and  professional,  known  to  every  member  of 
this  cuurt  ;  wiiusc  professional  ability  needs 
no  adventitious  aid,  and  who  probably  fell 
into  this  error  casually  and  inadvertently.*' 
This  was  a  "  first-rate  notice  ;"  and  if  I  only 
knew  the  eminent  gentleman's  name,  I  would 
gladly  publish  it,  and  thus  give  him  a  c&pital 
free  advertisement  But  the  error  seems 
very  trivial.  It  by  nn  means  follows  that 
because  a  master  is  wealthy  his  servant 
must  be.  Dr.  Johnson's  aphorism,  "Who 
drives  fat  oxen  must  himself  be  fat."  does 
not  apply. 

In  Hatch  v.  State,  8  Tex.  Ct.  App.  416; 
s.  c.  34  Am.  Rep.  751,  an  indictment  for 
forgery,  the  public  prosecutor,  in  addressing 
the  jury,  denounced  the  defendant  as  a 

"  fellow,"  and  a  "  land  thief,"  and  "as  guilty 
as  hell,"  and  declared  that  he  ii;id  obtained 
a  new  trial  "  by  a  dodge  and  leclinicality," 
and  boasted  of  his  ability  to  convict  him 
before  twelve  honest  men  as  often  as  he 
could  get  a  new  trial.  The  jury,  not  wish- 
ing to  be  deemed  dishonest,  convicted  the 
defendant,  and  a  new  tral  was  granted  on 
account  of  this  language.  It  should  seem 
that  the  prosecuting  attorney  ought  not  to 
have  said  "land  thief,"  for  he  onght  fn  have 
known  that  real  estate  is  not  a  sui)ject  of 
larceny!  Commenting  on  his  allusion  to 
the  "technicality  "  for  which  a  new  trial  had 
been  awarded,  the  court  remarked  that  all 
defences  "are  in  a  certain  sense  and  to  a 
certain  extent  *  technical,'  and  may  in  the 
estimation  of  some  be  mere  'stumblitig- 
blocks '  in  the  way  of  justice,  and  '  foolish- 
'  ness'  in  the  way  <if  a  speedy  enforcement  of 
the  iaw,  just  as  the  doctrines  of  Christianity 
at  first  were  to  the  Jews  a  stumbling-block 
and  to  the  Greeks  foolishness.  Yet  they 
are  rights,  nevertheless,"  etc.  It  seems  that 
"  the  skilful  counsel  for  defendant,"  as  the 
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trial  judge  explnined,  by  interruptions  and 
objections  bad  sought  "  to  entrap  the  able 
counsel  employed  in  the  prosecution  by  the 
State  into  some  such  intemperance  of  Ian* 
guage  and  «:^ross  violation  of  the  law  as  was 
indulged  in  by  him."  and  as  the  appellate 
court  said,  by  this  he  was  "goaded  into  a 
perfect  frenzy  of  irritation,  which  for  the 
moment  rendered  him  wholly  oblivious  or 
totally  reckless  of  the  consequences  to  fol- 
low." (By  the  way,  do  consequences  ever 
precede?)  But  although  counsel  coald 
"scarcely  be  blamed,"  yet  the  defendant 
must  not  be  allowed  to  suffer  by  reason  of 
his  loss  of  temper. 

In  Coble  Coble,  79  N.  C.  589;  s.  c.  28 
Am.  Rep.  338,  plaintifiTs  counsel  said,  in 
addressing  the  jury,  that  *'  no  man  wbo  lived 
in  defendant's  neighborhood  could  haveanv- 
thing  but  a  bad  character;  that  defendant 
polluted  everything  near  him,  or  that  he 
touched  ;.that  he  was  like  the  upas>tree,  shed- 
ding pestilence  and  cnrraption  all  around." 
Ff.r  this  arborical  allusion  defendant  was 
awarded  a  new  trial,  the  court  holding  that 
it  was  not  excused  by  '^leal  of  counsel  or 
heat  of  debate."  So  counsel  were  taught 
not  to  irans[)lant  the  poisonous  upas  into 
the  court-room.  The  allusion  was  all  the 
more  reprehensible  because  modern  investi- 
gation shows  that  the  deadly  upas-tree  never 
existed  except  in  imagination,  and  on  the 
sta:;c  in  the  opera  of  "  L'Africaine."  The 
upas-tree  was  again  invoked,  with  the  like 
result,  in  McDonald  v.  People,  t36  111.  150; 
9  Am.  St.  Rep.  547.  Perhaps  in  this  case 
the  cniirt  w<t«  .t  little  prejudiced  against 
counsel  on  account  of  his  having  (most 
unwarrantably)  alluded  to  them  on  the  same 
trial,  as  "those  seven  wise  men  down  at 
Ottawa."  .Anyhow,  thi  y  declared  this  repre- 
hensible langua<;e, and  tluis  resented  the  im- 
putation, probably  deeming  it  "  sarkastikal." 

In  People  v.  Rohl,  New  York  Court  of 
Appeals,  33  X.  K.  Rep.  933.  an  indictment 
for  murder,  the  defendant  having  te<;t;fird 
that  the  deceased  had  made  an  insulting 
remark  about  defendant's  wife,  the  district 


attorney,  in  ar^aiment,  referred  to  deceased 
"as  a  veteran  in  the  late  war,  who  rendered 
meritorious  service  to  the  government,  went 
*  to  war,  and  woLild  be  the  tost  man  to  call  a 
woman  a  whore."  Held,  no  error.  But  the 
argument  seems  to  be  a  mm  seqnitur  m  assum- 
ing that  war  is  a  school  of  politeness,  and 
that  a  man  would  refrain  from  calling  a 
woman  "that  name  ' — as  Desdemona  puts 
it  —  if  he  thought  it  justified,  simply  because 
he  had  been  engaged  in  the  rough  busi- 
ness of  soldiering.  The  inhabitants  of  New 
Orleans  did  not  derive  this  impression  from 
General  Butler's  i  elebi  ated  order. 

In  Huckshold  i.  St.  Louis.  I,  M.  &  S.  ky. 
Co.,  90  Mo.  548,  c<lun^cl  said  to  the  jury: 
''In  a  case  of  this  kind  the  law  lixed  the 
penalty  at  $5.ooa  ^What  in  the  name  of 
common  sense  do  railmnd  companies  care 
for  35.000      li  they  want  to  make  issue, 
what  in  the  name  of  commm  sense  do  they 
care  for  that?    And  yet  they  have  the 
heart  to  come  here  and  say  that  you  (m^ht 
to  find  a  verdict  for  the  defendant,  and 
iet  the  railroad  companies  kill  all  the  men 
and  boys  they  please."  To  this  objection 
was  made,  but  the  court  declined  to  inter- 
'  fere.    On  review  the  court  said  :     The  trial 
'  judge,  who  had  heard  the  speeches  ot  oppos- 
I  ing  counsel,  and  knew  what,  if  anything,  was 
said  to  provoke  the  last  remarks  of  counsel 
I  in  his  closing  speech,  was  in  a  better  position 
i  than  we  are  to  deterniitK'  whctlicr  he  .should 
or  not  intcrlere  ;  and  as  to  when,  how,  and 
to  what  a  trial  judge  may  interfere  in  any 
case  must  depend  upon  the  e.\crcise  of  a 
sound  discretion,  especially  so  in  view  of  the 
fact,  within  the  knowledge  of  every  trial  judge 
as  well  as  those  who  practise  before  him,  that 
he  is  closely  scrutinised  by  the  jury  to  dis- 
cover, if  possible,  how  he  inclines  to  view 
the  cvitlence ;  and  it  is  only  whrn  it  clearly 
appears  that  this  discretion  has  been  abused 
that  we  will  interfere." 

In  Gulf,  etc.,  R.  Co.  T-.Wallen,  65  Tex.  5^8, 
roiuisd  for  the  defendant,  in  his  argument 
to  the  jury,  made  use  of  the  following  lan- 
,  guage:  "  The  plaintiflThas  no  right  to  coin- 
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plain  of  the  railroad  company;  she  jumped 
troni  the  train  on  account  of  an  alarm  given 
by  a  Jew  drummer,  and  if  it  had  not  been  for 
tbat  everlasting  Jew  drummer  Aere  would 

have  been  no  trouble.    There  \vn^  no  occa- 
sion for  alarm,  and  if  defendant  had  not  been 
a  corporalion,  and  supposed  to  have  plenty 
of  nuMwy.  there  would  have  been  no  suit 
brought  by  plaintifT."    In  the  concluding 
ar£^nment  for  the  plaintiff,  counsel  said :  "  Tlie 
railroad  company  is  a  corporation  wiihuut 
soul  or  conscience,  but  notwithstanding  this, 
they  have  got  a  big  pocket*  and  this  you  can 
reach,  and  if  yon  fail  to  do  it  now.  you  may 
never  again    have   the   npporlnnity.  The 
employees  of  a  company  wiil  walk  through 
the  train  and  talk  to  passengers  like  pup- 
pica"  (who  were  the  puppies    ; "  so  while  you 
have  a  chance,  teach  them  the  lesson  that 
they  cannot  be  reckless  with  so  valuable  a 
thin-.^  as  human  life."  The  court  observed: 
"The  remarks  excepted  to  in  the  closing 
speech  of  plaintifTs  counsel  were  not  author- 
ized by  anythinpf  in  the  record  :  and  in  the 
remarks  of  opposing  counsel,  stated  as  provo- 
cation, we  fail  to  discover  any  justification/' 
But  a  new  trial  was  granted  on  another 
ground.    So  it  seems  lliat  it  is  prudent  for 
counsel  to  eschew  remarks  on  the  VV'ander- 
ing  Jew.  Besides,  a  Jew  "  drummer  "  seems 
an  anomaly.    Perhaps  a  Jews-harper  was 
meant. 

In  Sasse  :•.  State,  68  Wis.  530,  the  district 
attorney  spoke  to  the  jury  as  follows:  '"The 
defendant  committed  a  crime  in  the  old 
country,  in  Germany, and  he  fled  from  justice. 
He  engaged  passage  in  one  ship,  and  then  in 
another.  He  landed  in  this  coimtry,  and 
went  to  Philadelphia,  committing  a  crime 
there.  He  admitted  that  he  knocked  a  hole 
in  a  man's  hea-l  in  the  old  country,  and  by 
his  ai:lmis«.ion  fled  and  committed  a  crime  in 
i'hiladelphia,  a  crime  on  one  of  the  citizens 
of  this  country,"  To  these  remarks  to  the 
jury  the  defendant's  counsel  objected.  The 
Circuit  Court  overruled  the  objection,  with 
the  remark:  "I  suppose  the  ]irev;ons  history 
of  the  delendaut  may  be  givcti,  but  llic  fact 


I  that  he  committed  one  crime  is  no  evidence 
that  he  committed  this.  The  court  permits 
the  district  attorney  to  proceed  as  £ftr  as  to 
state  the  previous  history  of  .  the  defendant, 

with  the  suggestion,  however,  that  because 
he  eonuntticd  one  crime  it  is  no  evidence 
that  he  committed  tiie  crime  of  which  he 
now  stands  charged."  To  which  ruling  the 
defendant's  counsel  excepted.  The  district 
attorney  then  proceeded  as  follows:  "He 
assumed  another  man's  name.  He  obtained 
money  under  false  pretences,  and  told  how 
he  came  to  commit  the  crime  before  stated." 
The  district  attorney  afterward  repeated  the 
remark  that  •*  the  defendant  knocked  a  hole 
in  a  man's  head,"  —  was  it  not  at  iioly- 
head.' — which  was  also  excepted  to.  The 
learned  judge  before  whom  the  case  was 
tried  instructed  the  jur\.  in  refercTice  to 
these  remarks  of  the  district  attorney,  as  fol- 
lows: "You  will  not  regard  any  statement 
of  counsel  that  the  defendant  committed  a 
crime  in  Germany,  or  that  he  was  a  fugitive 
from  justice,  or  that  he  cnme  here  under  an 
assumed  name,  all  of  which  things  are  not 
in  the  case."  On  denying  the  motion  for  a 
new  trial  in  the  case,  the  learned  judge 
remarked  as  follows:  "The  district  attorney 
stated  in  his  opening  that  the  defendant  had 
been  guilty  of  some  crime  in  Germany,  etc. 
Whether  that  be  such  an  error  as  will  reverse 
the  judgment  I  am  not  certain.   That  it  was 

'  error  permitting  the  district  attorney  to  make 
the  statement  1  have  n't  any  doubt;  but  that 
it  was  cured  I  am  of  the  impression.  I  am 
disposed  to  let  the  Supreme  Court  pass  upon 
the  question."  The  court  on  appeal  said, 
among  other  thing.s:  — 

"These  remarks  of  the  district  attorney, 
so  grossly  improper,  unprofessional,  and  un* 
just,  and  so  repeated  and  asseverated  to  the 
jury,  when  their  minds  were  ennrely  free 
from  bias,  prejudice,  or  partiaUty,  when  they 
had  no  knowledge  or  opinion  of  the  defend- 
ant, or  of  the  mci:l>  or  demerits  «>f  his 
prosecution,  and  brfore  tiiey  had  hc-ard  any 
cvitlence,  and  when  they  were  bound  to  pre- 

j  sumc  him  innocent,  must  have  produced 
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an  ineffaceable  and  permanent  impression. 
What  though  they  were  told  by  the  court 
that '  the  fact  that  the  defendant  committed 

one  crime  was  no  evidence  that  he  committed 
this '  ?  This  language  of  the  court  came  very 
near  sanctioning  the  charge  made  by  the  dis* 
trict  attorney,  or  taking  it  as  true.  It  was 
enough  that  the  defendant  came  before  the 
jury  for  trial  for  this  crime,  already  ^''^'''tv 
of  several  other  crimes,  by  the  solemn  and 
deliberate  statement  of  this  high  and  impar- 
tial officer  of  the  State  and  of  the  court.  It 
was  impossible  that  he  should  have  a  per- 
fectly fair  and  impartial  trial  after  this.  I 
never  heard  of  i>uch  an  opening  speech  from 
a  prosecuting  officer  before,  and  I  question 
if  there  ever  was  one  so  violent  and  repre- 
hensible. Now  that  this  case  is  before  this 
court  on  this  alleged  error,  to  sanction  it 
would  overrule  every  previous  tase  decided 
by  this  court  in  which  such  an  error  was 
assigned,  and  be  in  conflict  with  all  of  the 
decisions  of  other  courts  upon  this  question. 
The  remarks  of  counsel  to  the  jury  upon 
matters  outside  of  the  evidence  in  Bremmer 
V.  Railway  Co.,  6 1  Wis.  114,  which  were 
deemed  in  that  civil  case  sufficient  error  to 
reverse  the  judgment,  were  a  thousand  times 
more  harmless.  In  Brown  v.  Swineford,  44 
Wis.  382t  the  remarks  were  far  less  objec- 
tionablc,  and  they  were  held  of  sufficient 
consequence  to  reverse  an  otherwise  merito- 
nou.s  judgment.  Chief-Justice  Ryan  said  in 
that  case: '  It  b  sufficient  that  the  extra-pro- 
fessional statements  of  counsel  may  gravely 
prejudice  the  jury,  and  affect  the  verdict,' 
citmg  Tucker  v.  Henniker,  41  N.  H.  317; 
State  V.  Smith,  75  N,  C  306  ;  Ferguson  v. 
State,  49  Ind.  33.  A  great  many  similar 
cases  arc  citcfl  in  the  brief  of  the  appellant's 
counsel  in  that  case,  and  In  the  brief  of  the 
learned  counsel  for  liie  plaintilV  in  error  in 

this  case*  to  which  reference  may  be  bad. 
For  these  very  objectionable  remarks  of  the 
district  attornov,  so  approved  by  the  court, 
we  are  compelled  to  reverse  the  judgment 
conviction  in  this  case,  and  ordier  a  new 
trial."    In  the  same  case,  when  the  first 


witness  for  the  prosecution  was  called,  he 
did  not  respond,  and  the  district-attorney 
said,  "Perhaps  some  one  has  got  hold  of 

him."  Being  rebuked  by  the  trial  court,  he 
said,  "  I  will  prove  it  before  I  get  throus5:h." 
The  appellate  court  said  of  this:  "He  did 
not  thereafter  even  offer  to  prove  this  charge. 
He  evidently  made  this  unfounded  charge 
to  prejudice  the  defendant's  case  in  the  minds 
of  the  jury.  This  may  not  of  itself  be  such 
an  error  as  to  warrant  a  reversal  of  the 
judgment,  but  it  was  grossly  improper,  and 
very  unfair  towards  the  prisoner,  and  was 
wickedly  consistent  with  Iiis  preceding:  un- 
warrantable and  rcprehetisible  assault  upon 
the  defendant's  previous  character."  But 
after  this  scoring  we  do  not  find  any  intima- 
tion that  the  district-attorney  resigned  his 
office ! 

In  Pence  v.  State,  no  Ind.  95,  the  court 
said :  '*  During  his  closing  argument  to  the 

jury,  the  prosecuting;  attorney  referred  to 
the  riots  in  Cincinnati,  and  the  burning 
of  the  court-house  by  a  mob,  which  had 
occurred  recently  before  the  trial.  He 
assigned  as  a  cause  for  the  mob-violencc, 
the  la.x  administration  of  the  criminal  law 
in  that  city.  The  appellant  objected  to  the 
reference  thus  mad^  and  the  conclusions 
drawn.  The  court  overruled  the  objection. 
The  remarks  alluded  to  above  had  reference 
to  an  historical  event,  concerning  which  tiie 
jury  were  supposed  to  be  familiar,  both  in 
respect  to  its  occurrence,  and  the  causes  to 
which  it  was  attributed.  As  there  was  no 
allusion  made  to  the  defendant  in  that  con- 
nection, or  to  his  being  in  any  manner  con- 
cerned in  the  riots,  we  cannot  say  that  the 
privilege  of  lair  debate  was  transgressed. 

"  In  his  closing;  ar!:::;umcnt,  counsel  f  r 
defendant,  by  way  of  lilustratins^^  the  value 
of  certain  testimony  given  on  behalf  of  the 
State  to  sustain  the  general  reputation  of  a 
witness,  said,  in  substance,  that  the  witnesses 
did  not  profess  to  have  any  knnwiedpfe  of  the 
reputation  of  the  witness  whose  testimony 
they  were  called  to  sustain,  and  that  from 
the  same  standpoint  he  could  personally 
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"sustain  the  general  reputation  of  the  defend- 
ant.    This  was  made  the  basis  upon  which 
the  prosecutor  said  in  argument  that  he  had 
personal  knowledge  of  the  fact  that  defend- 
ant  was  reputed  to  be  a  hotel  thief,  and  that 
he  had  been  published  and  portrayed  in  the 
*  Police  Gazette'  as  such.    The  speech  of  the 
prosecutor  went  entirely  beyond  the  bounds 
of  propriety  in  that  respect.  It  cannot  be 
justified.    There  was  a  bare  shadow  of 
excuse  for  it  in  what  was  said  by  the  defend- 
ant's counsel.  The  remark  should  have  been 
promptly  withdrawn  from  the  jury,  and  the 
court  should  have  admonished  both  the  jury 
a  n  !    junscl,  in  no  uncertain  terms,  in  respect 
to  their  duty  in  that  connection;    This  was 
not  done.    The  evidence  in  the  record,  how- 
ever»  fully  sustains  the  verdict  of  the  jury, 
and  there  was  a. shadow  of  excuse  for  the 
remarks.    Under  such  circumstances,  we 
have  concluded,  after  some  hesitation,  that 
a  reversal  ought  not  to  follow.   Upon  the 
evidence  in  the  record,  it  seems  to  us  that 
a  conviction  was  at  all  events  inevitable,  and 
as  the  punishment  assessed  does  not  seem 
to  have  been  out  of  proportion  with  the 
offence,  we  cannot  see  that  there  could  have 
been  any  prejudice  to  the  substantial  rights 
of  the  appellant.    In  such  a  case  we  are  not 
authorized  to  reverse." 

In  Moore  v.  State.  21  Tex.  Ct.  A  pp.  666,  a 
trial  for  assault  with  intent  to  commit  rape, 
the  district  attorney,  in  his  address  to  the 
;ury,  made  use  of  the  following  language: 
"Gentlemen  of  the  jury,  a  good  jury  of  your 
county  convicted  the  defendant  cf  the  offence 
with  which  he  is  now  charged,  upon  a  former 
and  a  previous  '  indjctment,  and  his  attorneys 
appealed  it  to  the  Court  of  Appeals  upon 
a  trifling  technicality  in  drawing  the  indict- 
ment ;  and  that  Court  reversed  the  case,  and 
by  taking  advantage  of  this  trifling  techni- 
cality, without  merit,  he  has  caused  your 
county  great  expense,  which  comes  out  of 
the  pocket  of  every  good  tax-payer,  your- 

>  Thti  tuatology  remiiidt  me  of  a  witneu  wlioim  I 
heard  tc^iifv  that  hi  hid  "teen  the  defendant  write  fre- 
quently and  often." 
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selves  among  the  rest;  and  now,  in  view  of 
these  facts,  I  ask  you  to  give  him  such  a 
term  in  the  penitentiary  that  will  make  up 
for  this  great  expense  he  has  caused  upon  a 
mere  technicality."  (It  Is  a  littie  difficult  to 
understand  how  "  this  great  expense"  con! J 
be  "  made  up "  by  subjecting  the  State  to 
the  maintenance  of  the  prisoner  for  a  term 
of  years.)  A  new  trial  was  granted  for 
this,  the  court  observing:  "In  many  decis- 
ions this  court  has  urged  upon  counsel,  whose 
duty  it  is  to  prosecute  the  pleas  of  the  State, 
to  refrain  from  injecting  into  trials  of  cases 
of  this  kind  any  matter  calculated  to  inflame 
the  minds  or  excite  the  prejudice  of  the  jury. 
If  we  could  add  anything  to  what  has  been 
said,  or  could  use  any  language  calculated  to 
reach  the  minds  and  consciences  of  those  to 
whom  such  admonitions  are  addressed^  we 
would  avail  oursel  VPS  of  the  present  occasion 
so  to  do.  As  we  cannot,  we  can  only  reverse 
and  remand  the  case,  in  the  hope  that  the 
accused  may  secure  a  fair  and  impartial  trial, 
according  to  law  and  according  to  those 
methods,  alike  ancient  and  honorable,  which 
still  obtain  in  all  enlightened  courts." 

In  Newton  v.  State,  21  Fla.  53,  the  prose- 
cuting attorney  made  a  statement  as  to  what  a 
witness  had  told  him  out  of  court.  The  court 
said : "  Instead  of  calling  witnesses  to  impeach 
the  witness,  Cowan,  Mr.  Wilson  makes  his 
statement  to  the  court  and  jury.  *  Statements 
I  of  fact,  not  proved,  and  comment  thereon 
j  are  outside  of  the  cause;  they  stand  legally 
irrelevant  to  the  matter  in  question,  and  arc 
therefore  not  pertinent.  If  not  pertinent, 
they  arc  not  within  the  privilege  of  counsel.' 
In  State  v.  Underwood,  77  N.  C.  502,  the 
court  say :  '  We  have  in  some  cases  ordered 
a  new  trial  on  account  of  the  abuse  of  privi- 
lege by  counsel,  and  will  always  do  so  when 
it  seems  probable  that  the  defendant  has  been 
■  prejudiced  on  his  trial  by  such  abuse.'  In 
j  Jenkins  v.  North  Carolina  Ore  Dressing  Co., 
65  N.  C.  563,  the  court  uses  the  following 
language:  *  Hut  still  it  may  be  laid  down  as 
law,  and  not  mcrciv  di^^cretionary,  that  where 
the  counsel  grossly  abuses  his  privilege  to 
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the  manifest  prejudice  of  the  opposite  party, 
it  is  the  duty  of  the  judge  tu  stup  him  then 
and  there.  And  \i  he  foils  to  do  so,  and  the 
impropriety  is  gross,  it  is  good  ground  for  a 
new  trial.'  See  also  State  v.  Williams,  65 
N.  C.  505,"  citing  Tucker  v.  Henniker,  41 
N.H.  317. 

**Tbe  ninth  error  assigiied  is*  'that  the 
court  erred  in  permitting  the.  State's  attor- 
ney to  argue  in  reference  to  the  conviction 
of  another  person  for  another  murder,  as 
appears  from  the  lull  of  exceptions.'  In  the 
bill  of  exceptions  the  following  facts  ai^pear : 
The  State  thereupon  rested  its  case,  and  the 
defendant  offered  no  evidence  or  testimuny, 
and  in  the  argument  before  the  jury  the 
State's  attorney  said:  < Because  I  say,  and 
with  all  the  earnestness  with  which  I  am 
capable,  that  there  never  was  to  my  reading 
or  knowledge  a  case  of  circumstantial  evi- 
dence where  every  link  was  so  perfect*  where 
the  facts  were  so  overwhdming,  and  when 
the  presumption  of  guilt  was  so  startlinf^  in 
its  conclusions,  as  in  the  case  before  you. 
If  we  cannot  convict  on  this  testimony,  then 
that  tea  nan  under  verdict  of  murder  in  the 
first  degree,  now  incarcerated  in  that  jail, 
who  ought  to  have  the  door  of  his  prison- 
house  opened,  and  — '  By  Mr.  Foster :  '  I 
object  to  his  stating  what  is  not  in  the  evi- 
dence.' By  the  Court :  'He  is  only  using  it 
as  an  arp^ument.'  Hy  Mr.  Foster  -  'Well,  I 
except  to  that  style  of  argument  being  used.' 
Mr.  Abrams  then  said :  '  I  will  suppose  a 
case.  I  say  there  is  the  case  of  Palmer, 
which  the  learned  writer  stigmatises  in  the 
severe  language  I  have  read  to  you  —  he 
says  of  him :  '  He  was  a  model  of  physical 
health  and  strength,  and  was  courageous, 
determined,  and  energetic.  No  one  ever  sug- 
gested there  was  a  disi)osition  toward  madness 
in  him  ;  yet  he  was  cruel,  as  treacherous,  as 
greedy  of  money  and  pleasure,  as  brutally 
hard-hearted  and  sensual  a  wretch  as  it  is 
possible  even  to  inu^j^ne.'  Now  you  don't 
find  verdicts  by  comparison  with  verdicts  in 
other  cases,  nor  am  1  telling  you  what  the 


testimony  in  that  case  was,  but  1  am  only 
stating  to  you  tiiat  if  iliis  man  were  declared 
innocent  no  others  should  be  punished.*  • . . 

"  If  the  remarks  so  made  by  counsel  were 
pertinent  in  argument,  they  were  proper  for 
the  consideration  of  the  jury  when  they  have 
retired  to  deliberate  upon  their  verdict.  His 
illustrations  of  die  man  convicted  of  murder, 
now  in  jail,  who  should  be  released,  if  no 
conviction  w.ns  foinu]  in  this  case,  and  the 
other  of  the  man  i'aUner,  a  supposititious 
case,  were  entirely  outside  of  the  record  and 
the  evidencp,  and  were  calculated  to  preju* 
dice  the  rights  of  the  accused.    The  court, 
in  answer  to  an  objection  interposed  by 
counsel  for  accused,  said  'he  is  only  using 
it  as'  an  argument/  thus  emphasizing  the 
position  taken  by  the  State's  attorney,  and 
giving  it  the  force  and  weight  of  its  approval." 
I  A  new  trial  was  awarded. 
I     In  Hardtke  v.  State, 67  Wis.  5 $3,  it  was  said: 
I  "On  the  argument  of  the  cause  to  the  jury, 
the  district  attorney  said:  'The  defendant 
confessed  this  crime  to  me.'   To  this  remark 
and  others  the  defendant's  counsel  objected, 
and  excepted,  and  the  record  docs  not  show 
:  that  the  court  gave  it  any  attention  whatever. 

Tt  is  true  that  the  court  did  not  affirmatively 
.  rule  on  this  objection  of  the  defendant  s 
I  counsel,  but  by  its  silence  the  jury  might 
I  have  well  understood  that  the  court  approved 
of  it,  or  at  least  thought  that  there  was  noth- 
j  ing  objectionable  in  the  remark.    It  was  so 
clearly  not  a  correct  statement  of  the  facts 
proved  that  we  think  it  was  the  doty  of  the' 
court  to  have  corrected  it  then  and  there.  It 
was  very  materia!.    There  had  been  no  evi- 
dence ot  one  of  the  principal  ingredients  of 
the  crime;  and  if  this  statement  of  the  district 
attorney  was  accepted  by  the  court  and  jury 
as  true,  it  supplied  all  defects  in  the  tefti- 
mony.  and  was  a  full  confession  of  the  crime. 
,  With  ilie  errors  already  noticed  in  this  most 
extraordinary  trial,  we  cannot  but  think  that 
this  omission  of  the  court  to  correct  such  a 
material  and  important  misstatement  of  the 
evidence  was  also  erroneous." 
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A  CONTRAST. 


By  Wendell 

ATHENS  reclined,  but  Sparta  sat. 
To  take  the  cup. 
Deliberating,  Athens  sat ; 
Sparta  stood  up. 

In  speaking.  Athens  made  a  show 

Of  word  and  wit. 
Spartan  debate  was  Yes  and  No. 
That  settled  it 

Athens,  when  all  is  vainly  fought. 
Flies  from  the  field. 


P.  Stafford. 

Sparta  tmngs  borne,  or  dse  is  brought 
Upon,  the  shield. 

The  Attic  pen  was  wielded  well ; 

The  world  has  read. 
What  Lacedsemon  had  to  tdl, 

Her  right  arm  said. 

Something  the  Spartan  missed,  but  guned 
The  power.reserved 

That  lets  the  crown  pass  unoblained, 
.  Not  undeserved. 


LONDON  LEGAL  LBTTBR 


LOMDOJI,  Oct.  S.  I<S93.  I 

■pvURING  the  kmg  vacation  there  is  little  of 
^-^   legal  interest  to  rpcord.    Within  the  last  few 
weeks  Lincoln's  Inn  Hail  has  been  the  scene  of 
the  annual  conference  of  the  Institute  of  Journal- 
ists, an  association  which  grows  every  year  in 
influence  and  popularity.    One  of  the  most  inter- 
esting features  of  the  proceedings  was  the  paper 
entitled  **The  Joiimalist  before  the  Law,"  read  by 
S\r.  foscph  R.   Fisher.    Mr,   Fi>hcr,  who  is  a 
member  of  the  bar,  and  a  specialist  in  everything 
pertaining  to  the  law  of  libel  and  press  law  gener- 
ally, is  also  one  of  the  aUest  journalists  in  London. 
His  xiL-ws  have  commandtnl  n  large  amount  of 
attention  among  lawyers  and  journalists,  as  those  ! 
of  one  specially  qualified  to  deal  with  the  subject.  | 
Mr.  Fisher  is  far  from  satisfied  with  the  position  of 
the  journalist  before  the  law,  and  anticipates  still 
further  encroachments  on  his  liberty  in  the  matter  . 
of  privilege  of  parliament  and  contempt  of  court  | 
Personally,  I  strongly  favor  the  present  attitudt-  of 
parliament  and  the  courts  towards  the  press.  There 
can  be  no  reasonable  doubt  that  many  newspapers 
and  periodicals  wouUl  gravely  transgress  in  many 
directions  wct!'  iudii  ial  vigilance  and  authority  to  j 
be  relaxed.    Within  recent  years  the  administra*  i 


tion  of  the  law  of  libel  has  meted  out  severe  and 

timely  punishment  to  se\  L-r.il  journals,  whose  mor- 
ilant  columns  had  attacked  the  fair  iame  of  worthy 
citizens. 

The  vacancy  in  the  Court  of  Appeal,  occasioned 

by  the  promotion  of  \jon\  Justice  Bowen  to  the 
House  of  Lords,  has  been  filled  up  by  the  appoint- 
ment of  Sir  Horace  Davcy,  the  leader  of  tiic 
Chanceiy  Bax,  Had  the  new  Lord  Justice  pos- 
sessed the  slightest  tincttire  of  politiml  aptitude,  he 
would  inevitably  have  reached  the  woolsack ;  but 
his  impular  gifb  are  of  the  humblest  order,  and 
the  ordinary  elector  never  could  .ipprcr:ate  the 
uni(|ue  intellectual  gifts  which  underlay  attcmcanor 
intensely  frigid,  and  devoid  of  the  magnetism 
necessary  to  the  platlbrm  speaker.  Some  years 
ago,  when  an  exceptional  number  of  appeals  from 
all  parts  of  the  empire  stood  in  the  lists  of  the 
judicial  committee  of  the  Privy  Council,  Sir  Horace 
Davey  appeared  in  almost  every  one,  and  his  in- 
come reached  ^  figure  wliirh  hxs  onlv  unre  or 
twice  been  equalled  or  surpassed  in  the  annals  of 
the  bar.  He  is  regarded  as  not  only  the  acutest 
but  the  most  learned  lawyer  in  England,  and  the 
very  ht.;hest  anticipations  are  formed  of  his  future 
judicial  career. 
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The  demolition  of  Hare  Court,  prior  to  its  l>eing 
rebuilt,  is  now  complete  ;  and  Middle  Temple  Line 
presents  a  strangely  unfamiliar  appearance,  with 
the  huge  gap  in  its  continiuty  occasioned  by  the 
process.  Id  other  thirty  years  the  greitcr  part  of 
the  Temple  will  have  been  rebuilt,  and  tew  of  the 
quaint,  dingy  tenements  will  mnain, — not  alto- 
gether, I  apprehend,  to  the  satisfaction  of  the 
profession,  for  wliile  tlie  new  sets  of  chambers 
possess  what  are  styled  modem  conveniences,  the 
rooms  in  the  oM  buildings  were  in  many  respects 
more  comfort.i!)lc  ani!  more  conveniently  arranged. 

During  the  present  recess  I  visited  Edinburgh, 
and  rambled  through  the  Parliament  House  and 
the  endless  corridors  of  the  magnificent  library,  of 
which  the  Faculty  of  Advocates  is  so  jiistly  proud. 
None  of  the  libraries  o£  the  Inns  of  Court  in  Lon- 
don can  for  a  moment  compare  with  the  legal 
department  of  the  Advocates  Library.  While  their 
shelves  co?itain  most  well-known  treatises  of  every- 
day importance,  they  are  signally  deficient  iu 
muxf  juristic  writings  of  a  more  recondite  char- 
acter. 

Year  by  year  there  is  a  regular  withdrawal  from 


I 


the  rank>  nf  the  bar  of  a  number  of  young  men 
who  have  given  the  profession  a  period  of  trial, 
and  finding  it  unproductive  of  satisfactory  results, 
pursue  occupation  for  their  capacities  elsewhere. 
Secretaryships  of  joint-stock  companies  are  htphly 
coveted  ;  journalism  and  literature  of  course  alisorb 
perhaps  the  greatest  number^  while  here  and  Aere 
a  despairing  barrister  becomes  a  schoolmaster,  or 
enters  some  phase  of  conimerri.il  life  whii  li  earlier 
in  his  career  he  would  have  heartily  despised.  It 
is  a  wise  course  to  turn  to  some  fiesh  industry  ere 
the  faculties  li.ivc  lost  the  necessary  elasticity.  In 
this  respect  the  English  barrister  enjoys  an  indis- 
putable superiority  to  his  Scottish  brother.  In 
the  larger  community  little  notice  is  taken  of  a 
man's  changing  his  profession,  and  few  remember 
that  the  prosperous  wine-merchant  was  a  couple 
of  years  belbte  a  disappointed  dumant  for  forensic 
glory ;  but  in  Scotland  it  is  different  Where  society 
is  conceived  on  so  mui  \\  ->n)aller  a  scale,  local  niri- 
osity  would  continually  track  the  career  ot  an  advo- 
cate who  became  a  trader  or  a  journalist  He 
would  he  branded  as  a  failure,  as  006  who  began 
to  build  and  was  not  able  to  finish.  *** 
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BY  IRVING  BROWNB. 


CURRBNT  TOPICS. 

American   Progress  in  Jurisprudence.— 
Among  the  notable  papers  prepared  by  request 
fbr  the  CblambiaD  Expositioa  at  Chicago^  was  one 
by  the  veteran  David  Dudley  Field,  on  **  American 
Prop;ress  in  Jurisprudence,"  characterized  by  the 
vigor,  breadth,  and  acumen  which  have  always 
marked  bis  prodnctloni,  and  coached  in  a  flairiew 
and  felicitous  style.    It  is  a  proud  record  for  our 
country  which  is  liere  reviewed;  and  the  eminent 
lawgiver  miglit  well  exclaim,  quorum  pars  mag- 
rui  fui.    New  York,  under  the  teaching  and  leader- 
ship o£  Mr.  Field,  was  the  first  community  to  reject 
llMMe  *'  tfme>woni  and  woroMatea, . . .  cndced,  dusty 
parchments  on  which  was  written  the  worst  plan  of 
entering  the  courts  and  getting  out  of  them  that  the 
wit  of  man  could  devise,"  and  to  adopt  the  plan 
under  which  "no  suitor  is  turned  away  for  defect  of 
form,  and  no  witness  is  rejected  who  has  sense 
enoa^  to  tiUnk  and  voice  eooagh  to  apeak."   "  This 
poteaque  machinery  has  been  swept  away  wholly  or 
in  part  in  twenty-eight  American  States  and  Terri- 
tories;" and  a  similar  reform  is  briskly  agitating, 
with  biac  prospect  of  succeas,  in  Vermont,  Illinois, 
Michigan,  Virginia,  and  Alabama.    The  American 
example  of  the  abolition  of  forms  of  .ictton  am!  ilie 
fusion  of  law  and  equity,  was  followed  in  1873  in  Eng- 
land; and  the  reform  lias  extended  to  the  English 
colonies  of  Victoria,  Queensland,  South  Australia, 
Western  Australia,  New  Zealand,  Jamaica,  St  Vin- 
cent, the  Leemid  Islands,  BHtiah  Hoadnraa,  Cam- 
bia,  Grenada.  Xova  .Scotia,  Newfoundland,  Ontario, 
and  British  Columbia.    .America  moved  early  in  the 
reform  of  allowing  parties  10  testify  for  themselves 
in  civil  actions.    Not  only  civil  hut  criminal  pro- 
cedure has  been  greatly  ameliorated.    America  was 
the  fint  to  reject  the  monstroos  iohmMni^  of  refus- 
ing counsel  to  the  prisoner,  and  the  <^oss  absurdity 
of  shutting  his  mouth  as  a  witness.   (Kiglit  here  let 
the  Easy  Chair  take  a  little  credit  to  himself  for 
having  been  one  of  the  earliest  writers  in  behalf  of 
these  reforms  in  respect  to  evidence.   His  first  legal 
writinfj  was  an  essay  in  favor  of  allowini;  parties  to 
civil  suits  to  testify  on  their  own  behalf,  publi.sl)ed 
in  the  **  American  Law  Register/*  in  1857,  with  a 
careful  editorial  disdaimer  of  agreement  with  its 


novel  sentiments !)  "  There  are  already  to  be  found 
in  American  Jurisprudence,"  says  Mr.  Field,  "  eigb^ 
teen  codes  of  criminal  procedure,  five  penal  codes, 
and  five  general  civil  codes.  T.iken  altoi;etlier.  here 
is  an  array  of  fifty-six  codes  which  the  United  States 
are  able  to  present  to  the  world  as  the  frah  of  the 
first  century  of  independence,  or  rather,  of  the  pres^ 
eot  half  of  it." 


Elsction  op  Judges.  —  The  foregoing  are  "the 
bright  fiji;ures  of  the  shield,"  says  Mr.  Field.  He 
then  proceeds  to  consider  the  reverse,  on  which  he 
finds  as  blemishes,  "  the  popalar  election  of  judges, 
allowing  them  short  terms  of  office,  and  the  increas- 
ing habit  of  spasmodic  and  excessive  legislation." 
In  respect  10  the  last  two^  few  sober-minded  per* 
sons  will  be  found  to  disagree  with  Mr.  F'ield.  In 
respect  to  the  first  he  is  in  opposition  to  the  great 
majority  of  the  people,  and  the  more  common  prac- 
tice of  the  United  States.  Mr.  Field  states  the 
statistics  as  follows  ;  — 

"In  eight  of  the  forty-two  Sutes  the  judges  of  the 
hi^iest  eooits  are  appointed  by  the  govcnms,  widi  the 

consent  of  the  Senate  or  a  legislatare  or  a  council ;  in 
seven  they  are  elected  bv  the  Legislature;  in  twenty- 
seven  they  ;irc  elected  by  the  peij;.ilc  In  eight  of  the 
States  —  New  l^Iampshire,  Massachusetts,  Connecticut, 
Delaware,  North  Carolina,  South  Carolina,  Florida,  and 
Alabama — the  judges  of  the  highest  courts  hold  their 
offices  during  good  behavior;  in  six  —  New  York,  Penn- 
sylv.-inia,  M.iryland,  Louisiana,  Tennessee,  and  West  Yir 
giiiia  —  they  hold  for  terms  between  ten  and  fit'tccn  years ; 
in  two — Illinois  and  Colorado  —  for  nine  years ,  in  five  — 
Virginia,  Kentucky,  MtChigaSf  Arkansas,  and  Wyoming 
—  for  eight  years ;  in  Minnesota,  for  seven  years  ;  In  Ohio, 
for  five  years  ;  in  (leorRia,  for  three  years  ,  in  all  the  rest 
for  six  years,  except  that  Vermont  elects  her  judges 
annually  by  the  Legislature,  and  Rhode  Island  elects  hem 
by  the  Legislature  to  hold  during  its  pleasure." 

It  seems  to  be  eminently  in  .accord  with  the  theory 
of  a  republic  that  the  citisens  should  elect  their 
judges  as  well  as  their  rulers.    Going  one  step 

f.irtlu  r,  it  seems  axiomntic  that  the  peo|ile  of  any 
community  are  just  as  fit  to  choose  their  judges  as 
to  choose  a  ain|^  agent  or  several  agents  to  appoint 
them.   Bringing  the  question  to  the  test  of  expert* 
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toce,  considering  the  number  of  those  appointed 
and  of  those  elected,  is  there  any  manifest  superior- 
ity in  the  former,  and  are  such  courts  more  deeply 
fixed  in  the  confidence  of  the  people  ?  We  submit 
a  negative  answer.  Looking  at  the  State  of  New 
York,  for  example,  that  State  has  elected  a  very 
prcat  number  of  judges,  all  of  a  good  measure  of 
ability,  and  all  of  a  high  degree  of  integrity,  with 
two  or  three  notorious  exceptions  growing  out  of  the 
general  demor.ilizalion  of  the  times  in  politics,  which 
probably  would  have  infested  the  appointing  as  well 
as  the  electing  power.  It  Is  common,  at  least  In  the 

State  of  New  York,  for  I)oth  parties  to  agree  on  the 
re-election  of  an  incumbent  who  has  won  the  respect 
and  favor  of  the  community  la  long  service.  Emi- 
nent examples  h:ive  been  made  in  Xew  ^'ork  in  the 
case  of  several  judges  of  the  highest  court  within  a 
fewyeafs.  We  can  imagine  nothing  spone  In  that 

State  than  to  put  the  appnintinq;  power  in  the  hnnds 
of  the  governor,  except  to  intnist  it  to  one  of  thuse 
ttofepeakabie  legislatares  !  It  is  our  belief  that  with 
the  reasonably  long  tenn  of  dfficc  which  jjrevails  in 
New  York  and  Pennsji  Viiiii^  the  clcctu'c  system 
is  preferable.  Even  with  the  apptrinting  system  we 
sboQid  deprecate  the  life  tepure.  It  is  within  the 
VeeoUecdon  of  an  our  readers  that  in  the  Federal 
Supreme  Court  one  judge  died  in  office,  after  years 
of  incapacity,  Ixcauae  be  had  not  mind  enough  to 
resign,  and  another  dang  to  the  ollice  fbor  years 
after  he  ceased  to  perform  any  judicial  labor,  in 
order  to  be  qualified  to  draw  his  pension !  These 
liMOOveniences  may  at  least  be  considered  when  the 
occasional  unwotlhiness  I  if  a  imige  is  urgeti  ni;aiiist 
the  election  system.  It  is  putting  a  dangerous 
IMSrer  into  the  hands  of  a  Sute  governor  to  allow 
him  to  appoint  judfjes  for  life.  He  may  appoint  all 
pr  many  of  his  own  party,  and  thus  in  time  the  court 
may  be  permanendy  in  opposition  to  the  preferences 
of  the  people.  Thfs  we  do  not  lielieve  to  be  fair, 
although  we  hardly  ntctl  i>ay  that  we  deprecate 
politics  on  the  bench,  and  we  may  add  that  we 
believe  they  seldom  find  a  lodgment  there.  How 
fair  and  unbiassed  elected  judges  can  be  ha*  been 
strikingly  illustnted  in  the  last  few  years  in  the 
decisions  opoo  questions  of  districting  and  elections. 
At  all  events,  It  is  reasonably  certain  that  the  people 
of  the  twenty-seven  States  mentioned  by  Mr.  Field 
are  not  going  to  relinquish  or  delegate  this  power ; 
and  it  behooves  all  good  citizens  to  make  the  best 
of  the  utoation. 


AfPOtNTMENT  or  Mr.  JUSTICE  HORNBLOWER. — 

This  appointment  has  elicited  universal  approval. 

Tlie  i^i-ntlcman  has  Iiad  but  two  jiredccessors  who 
were  younger  at  the  time  of  appointment.  It  is  well 
to  put  young  blood  into  the  court,  notwithstandiitg 
Mr.  Horablower's  youthfulness  almost  exactly  par- 


allels that  of  Mr.  Sldmpin,  who  was  "  a  promising 

young  man  of  two  or  three  and  forty  "  .^fr  Hom- 
blowcr  is  uadoubtediy  a  very  good  bw\er,  ahlmu^h 
not  of  the  bfoadest  cast  of  mind,  and  will  prol  ably, 
after  some  experience,  satisfactorily  fill  the  place  of 
Mr.  Justice  Blatchford.  We  should  say  that  the  cast 
of  his  mind  is  rather  judicial  than  toward  advocacy, 
that  lie  has  a  calm  and  dispassionate  judgment,  and 
that  his  integrity  is  spotless.  The  Easy  Chair  has 
an  old  Intt  ^ood  naiured  (piarrel  with  Mr.  Horn- 
blower  in  re&pect  to  general  codification,  of  which 
measure  he  has  always  been  an  influential,  indus- 
trious, and  in;;ciiions  o[)ponenI.  Probably  this  in 
what  leads  us  to  think  that  there  are  broader  minds 
than  his,  for  «e  cannot  conceive  that  any  broad 

intellect  can  l)rin|T  itself  to  Iielie\'e  that  it  is  impos- 
sible or  impolitic  to  write  the  laws  in  statutes,  when 
it  has  so  long  been  done  in  dedsioos.  Perhaps  a 
few  years  of  jndicial  exijorience  will  tend  to  modify 
iiis  opinions  on  this  subject.  Hut  this  is  aside 
from  the  qtiestion  of  the  new  justice^s  probable 
mcr'ts  ns  a  maj;tstrate.  He  h.is  le.irning.  dignity, 
and  industry,  and  will  not  give  rea.sou  for  anj  tiinii- 
nutlon  of  the  popular  respect  for  the  most  sacred  of 
our  country's  institutions.  It  is  gratifying  to  ob- 
serve that  so  respectable  an  appointment  is  put  to 
the  President's  cndlt  by  men  of  all  parties- 


Tbe  FtrrcH  OP  Bacox.  —  The  stability  of  Eng>- 

listi  custonis  is  well  illustrated  in  a  recent  incident 
which  we  find  chronicled  in  the  London  "Tele- 
graph," as  follows :  — 

"  I'wo  young  married  couple^  presented  themscJvts 
before  a  jury  of  maidens  and  bac helots  in  the  quaint  old 
town  of  Dunmow»  Essex,  yesterday,  and  dsimed  the  tiitcb 
of  bacon,  the  annual  award  which  has  made  the  place  so 
famnujt.  The  i>rc>-''dii>i;  iuilcc  w.is  a  locil  .luctloiitcr.  who 
administered  to  the  candidates  the  cu.stumary  uath  where- 
by they  swore  that  for  a  year  and  a  day  they  had  'ne'er 
made  nuptial  traasS(«*>>oOi'  ^  '  offended  each  other  in 
word  or  in  deed,*  nor  'since  the  church  clerk  said 
"Amen,"  wished  theni-ct\ uniiurruil  .it;.iin  '  Mr 
Francis  Webb,  a  r.iiUvav  tk  rk  ot  Wcdjic^lnii  \ ,  and  his 
wife,  were  the  (iriit  to  sMlunit  to  the  ordeal  ut  a  -i^archhlg 
cross-examination.  Counsel  on  their  behalf  hariog  dl* 
cited  that. '  by  means  of  their  quiet,  peaceable,  tender,  and 
loving'  life  they  were  fit  and  qnalificd  iktsdiis  to  receive 
the  coveted  distinction,  another  lawyer  ro»e  ui  the  ca 
pacity  of  '  devil's  advocate '  and  sought  to  throw  doubt 
on  their  ttory.  Failing  in  this,  be  next  applied  hinueif 
to  weakening  the  case  of  Mr.  and  Mrs.  Philip  Gamer  of 
Wi'st  MoIcm:'.,  Siirifv;  but  the  hor'ee-slaugh;ei<-r  arnl  i;i- 
wife  alAu  piuwxd  ti>o  uiucii  tor  him.  The  cr.)s.s-c\annr.i 
tion  afforded  unlviunded  amusement  to  the  assembled 
audience,  who  were  highly  delighted  when  a  verdict  was 
given  la  favor  of  both  coi^w.  At  the  doie  of  the  trial 
the  winners  were  required  to  kneel  on  sharp  nones  aad 
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take  the  necessary  oath  in  the  presence  of  liome  thousands 
of  tpcctators.  A  third  couple  from  Birmingham  was 
prevented  by  ittnets  from  engaging  in  the  content. " 

Over  the  mantel  in  Sir  Walter  Scott's  library  at 
Abbotstord,  hangs  a  print  after  Stotbard's  |)ainting 
of  the  '*  Praonsioit  of  the  Flitch  of  Bacon."  showing 
the  loving  pair  on  one  hono,  escorted  by  their 
friends  on  horseback,  and  preceded  by  a  piper  and 
one  bearing  the  coveted  edible.  Why  does  not 
Chicago  offer  a  prise  of  thi*  kind  —  it  is  directly  in 
h«r  Hno— u  an  offint  to  her  Kmniwhat  too  eaer^ 
getic  divoEoe  bosiacu? 


American  Bar  Association.  — Tliis  body  did 
several  conimendable  things  which  we  failed  to 
chronicle  hat  month.    It  aboiished  the  award  of 

•^olil   medals  for  eminent  ser\ices  in  law  reform 
This  prevailed  by  the  casting  vote  of  the  president. 
FiftyHMfie  voted.  The  only  award  ever  made  waa  the 

I  drrnhle  award  to  Lorcl  Sc!l>ornc  nnil  Dnvid  Dudley 

Field.  I  be  association  elected  Judge  Looley  presi- 
dent for  the  ensuing  year.  No  fitter  selection  could 
have  l>een  made.  To  praise  this  great  rnnstitii- 
tional  lawyer  would  l>e  iil<e  painting  refined  go'id. 

j  He  has  the  admiration  for  his  abilities  and  his 

achievement,  and  the  sympathy  in  his  declining 

'  health,  of  every  lawyer  In  the  United  States.  At 

I  the  banquet  a  toast  was  drunk  to  Mr.  Edward  Otis 

Hinlcley.  Professor  Baldwin  respoodi^g.  Mr.Hinkley 
has  retired  from  the  office  of  secretary  of  the  asso- 
ciation, svhicli  he  dad  licld  from  \hc  beginning.  .\ 
more  ef&cient  officer  or  a  more  courteous  gentle- 
man cannot  be  imagined  He  went  out  in  a  bbiae 
of  nlory,  too.  for  lie  made  an  admirable  speech  in 
favor  of  congressional  legislation  for  the  indemnity 
of  aliens  aolfering;  from  unlawful  conduct  of  our 
citizens,  on  which  we  com tiled  last  month.  About 
one  hundred  members  sat  down  at  the  "  banquet."  | 
How  many  stood  up  at  the  close  Is  not  recorded.  ' 

There  is  alw.iys  a  qtmriim  on  such  orca«tons,  with- 
out resorting  to  Mr.  Kecd's  stringent  measures;  and 
they  an  act  promptly  and  without  filibustering. 


Boot's.  —  As  we  arc  informed  In-  one  of  our  ex- 
changes, Mr.  F.  K.  Munton,  in  a  lecture  delivered 
in  London,  on  **  Bogus  Concerns,^'  began  by  ex- 
plainin;(  \\1iat  lu  meant  by  the  term.    .\ltli<niL,'h  the 
word  "  bogus "  might  sound  unparliamentary,  a 
little  research  had  satisfied  him  that  (t  was  not  in* 
api'r<-ipriatr,  as  he  found  the  origin  of  tlie  term  to  lie 
as  follows ;  Early  in  the  present  centur)'  a  person  I 
named  Borghese  was  convicted  in  America  of  a  I 
series  of  roMu'ric-^  founded  on  the  i'i<;tie  of  hills  ' 
of  exchange,  eitiier  in  counterfeit  names,  or  p-iy-  j 
aUe  at  hnagioary  banks ;  and  the  extraordinary  sue-  | 
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cess  which  attended  these  frauds  before  their  exposure 
gave  rise  to  the  popular  description  of  any  counter- 
feit tr-insartion  as  a  "  Borghese "  one,  the  word 
being  corrupted  by  e.osy  transition  to  "borgus,"  and 
ultimately  into  *' bogus."  Mr.  Munion  probahly 
took  it  for  granted  that  the  term  was  an  '*  .American- 
ism," and  looking  into  Bartletts  Dictionary  of 
Americanisms,  found  that  explanation  given  and 
credited  to  the  "  Boston  Courier"  of  June  12,  1857. 
PIxactly  how  the  "Courier"  should  have  acquired 
this  exclusive  inforii]  uion  in  the  nature  of  a  "  scoop  " 
does  not  appear.  It  sounds  extremely  lancifuL  If 
the  reduced  Italian  noble  attached  his  family  name 
to  Ills  financial  oju-rations,  it  [iroliably  \vouid  have 
apjieared  in  England  on  his  way  to  America.  The 
"  Century  Dictionary  **  does  not  give  this  dcrivatioa, 
bat  sagg^ts  **  bagaaae,"  sugar-cane  refuse. 


CoMPt  LSORV  CORPORI  AL  Ex.X.MIN.XriONS.  —  The 

Legislature  of  New  York  at  tlie  last  session  passed 
a  law  enacting  that  in  an  action  for  damages  for 

personal  injurit-N,  the  defendant  may  have  an  order 
providing  for  the  physical  examiiutioD  of  the  plain- 
tifr,  before  trial,  by  physicians  or  surgeons  ta  b^ 
appointed  by  the  court,  under  sttch  dirertton«i  and 
restrictions  as  shall  appear  proper  to  the  court,  and 
upon  satisfactory  evidence  that  the  defendant  is 
ignorant  of  the  nature  or  extent  of  tlie  injuries.  Tliis 
is  a  recognition  of  the  late  lieeision  of  the  Coin  t  of 
Appeals  in  McQuignan  v.  Ky.  <^  o  .  129  .\.  \".  50, 
following  Union  Pac.  Ry.  Co.  v.  Botsford,  141  V.  S. 
250,  holding  that  no  such  power  exists  at  common 
law.  There  would  seem  to  be  no  doubt  of  its  con- 
stitutionality, as  a  rule  of  evidence.  We  do  not 
believe  in  its  policy,  for  it  Is  evident  that  it  will  be 
much  resorted  to,  as  (or  example  by  railroad  com- 
panies, to  terrify  and  deter  such  parties  as  women 
from  bringing  suit.  The  proper  way  is  to  let  the 
jury  jLidgf  of  the  weight  of  tlic  evidence  which  tlie 
plaintifi  brings.  In  most  cases  it  is  perfectly  satis- 
factory one  way  or  the  other.  At  aU  events,  it  is 
apparent  that  the  act  has  one  grave  defect.  Such  an 
order  should  not  be  granted  unless  it  is  made  clearly 
to  appear  that  the  alleged  injury  is  of  such  a  char- 
acter that  oral  testimony  of  experts  on  the  trial  will 
not  disclose  it.    .Mere  "  ignorance  "  is  not  enough. 


Leoal  Portraits.  —  It  behooves  us  to  speak 
well  of  i^ial  portraits  when  they  are  good.  ***Tis 

an  ill  bird,"  etc.  Two  large  groups  of  such  reach 
us  from  the  Lawyers'  International  Publishing  Co. 
of  Kansas  Cit>',  Mo.  Each  contains  some  seventy 
small  portraits,  inscribed  in  every  instance  with  the 
date  of  birii)  of  the  subject,  and  of  death  In  case 
of  those  deceased.   In  most  instances  they  are  snr- 
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prisingly  good  likenesses,  and  are  all  well  executed. 
They  comprise  the  greatest  of  Uviog  and  dead  law- 
yers and  judges  of  past  and  present  tiroes.   We  have 

thought  tliem  worthy  of  fratiiin;^  and  Ii.in;;ini,'  up  in 

our  office,  and  cordially  recoounend  others  to  do 
Hieewlie.   Very  likely,  in  the«e  '^stringent"  tfmes, 

the  publishers  would  not  object  to  the  purcIi.isiT's 
"  hangiiig  up"  the  payment  for  a  reasonable  period. 


A  CoRRECTiOK.  —  A  mistake,  whlcfi  the  Easy 
Chair  very  much  regrets,  crept  (they  always  "creep," 
never  seem  able  to  go  upr^bt)  into  its  aooovot  ol 
the  hte  conference  at  Milwaukee  of  the  States  Com- 
missions on  Uniform  Lejp.sl.ition.  It  was  stated  that 
Mississippi  was  not  represented  there.  On  the  con- 
tiaiy,  two  of  (he  commissioaecs  from  that  State  were 
prf;scnt.  —  Mr.  Thompson,  who  travelled  nine  hun- 
dred miles,  and  Mr.  Sullivan,  who  travelled  seven 
huadieil  ndtes,  both  at  tl>e}r  own  expeaae.  We 
hope  these  gentlemen  will  accept  our  ajwlojjy  for 
the  error,  which  of  course  was  inadvertent,  but  never- 
theless very  careless.  It  is  to  be  hoped  that  Missis- 
sippi, and  the  other  States  which  do  not  pay  even  the 
expenses  of  their  commissioners,  will  see  the  fairness 

of  doing  so. 


If 0TB8  OF  CA8BS, 

PoLvrHFMi  s'  Twin.  —  Under  the  head  or  "  The 
Case  of  Polyphemus  "  we  recently  discoursed  in  this 
depaitment  of  Bawdeo  v.  Uverpooi,  etc.,  As«iinuic« 
Co.,  2  Q.  B.  Div.  (rS92)  534;  46  Alb.  L.  J.  390,  the 
case  of  the  one-eyed  man  insured  against  accident 
prodadng  **  complete  and  irrevocable  loas  o(  sight  in 
one  eye"  or  "to  both  eyes,"  in  whiih  it  was  held 
that  he  might  recover  as  for  the  loss  of  sight  of  both 
eyes  upon  the  loss  of  sight  of  his  only  eye.  Now  we 
di.scover  that  this  was  antirijiatcd  in  Pennsylvania,  in 
1891,  in  Humphreys  Nat,  Ben.  Ass'n,  11  I-iwy. 
Repk.  Ann.  ffif.  The  facts  were  precisely  the  same 
in  both  cases,  except  that  in  the  latter  the  policy  did 
not  provide  for  loss  of  one  eye,  but  only  for  "  total  and 
permanent  loss  of  sight  of  both  eyes;"  and  it  was 
held  that  the  Cyclopean  plaintifif  might  recover  there- 
for upon  the  loss  of  bis  single  eye.  The  court 
■aid: — 

"The  loss  of  one  rye  to  him  was  precwcly  the  same  as 
the  loss  of  both  eyes  by  an  ordinary  man.  It  is  total 
blindness  in  either  caiic.  There  is  no  provbion  in  the 
policy  for  the  Ioh  oC  one  e|e,  «s  there  is  for  the  loas  of 
one  arm  or  one  leg.  The  reason  is  plain.  The  loss  of 
one  eye  doci  not  prfrf!iicc  a  '  t^nl  and  )}cnii.inent  loss  of 
sight.'  For  all  practical  purposes  a  man  with  one  eye  can 
still  follow  his  occupation  and  ^ain  his  living,  while  the 
loss  of  an  arm  or  leg  is  a  disability  which  seriously  inter* 


feres  with  his  ability  to  earn  hi^  !>rc.i(l  ;  hence  it  was  that 
the  poliqr  provided,  or  rather  defined,  the  '  kiss  of  tighc  * 
as  the  *  loss  of  both  eyes.'  It  was  the  loss  of  sight  which 

was  insured  against ;  and  this  was  just  ast  complete  in  the 
plaintiff's  ca»e  as  though  both  eyes  liad  been  lo»t  during 
the  life  of  the  politv.  •\.s*uniirig  th.it  the  company  in- 
tended to  insure  the  pUinti£f  against  something,  and  that 
that  something  was  the  loM  ol  his  sight,  the  most  that  can 
be  said  is  that  having  but  one  eye  the  risk  was  increased  ; 
bat  the  risk  was  not  increa.<Kd  after  the  policy  was  issued. 

"It  is  rcason.ililc  th.^t  tlic  parties  did  not  iineiid  the 
policy  to  cover  the  iiiaiicr  or  eyesight  at  ail Vet  this  is 
the  conclusion  we  must  come  to,  if  we  sustain  the  defend* 
ant's  contcmioo.  Where  the  terms  of  a  poliqr  sre  so*' 
ceptible,  withont  violence,  of  two  interpretatioiis.  that 
construction  which  is  md.'-i  faxorahlc  to  tht  iii>utrd,  in 
order  to  mdcnmity  him  agatu.'ti  \q&&  !>u»tatncd,  should  be 
adopted.  Teotonia  F.  Ins  Co.  v.  Mund,  102  PeMl.St.89; 
Burkhard  r.  Travelers'  Ins  Co  ,  id.  j6i." 

I  This  is  a  striking  proof  that  there  is  no  case  so 
r^ueer  that  another  just  about  like  it  does  not  turn  up 
about  the  same  time. 


\'oLRNTi  NON  FIT.  —  In  Fitigerald  v.  Connecticut 
River  Paper  Co.,  1$$  Mass.  i;5,  it  was  held  that  a 
female  employee  in  a  mill  the  steps  of  which  are 
slippery  from  the  freezing  of  exhaust  steam  from  the 
engine,  is  not  negligent  in  bw  in  osiog  the  steps  in 
her  exit  from  the  building,  although  she  knew  of 
their  slippery  condition.  Knowlton,  J.,  devotes  six 
pagM  10  m  learned  review  of  flie  doctrine  of  Vtltnti 
Hon  fit  injuria,  citing  nearly  fifty  authorities.  He 
finally  observes :  Besides,  there  was  evidence  tend- 
ing to  show  that  she  had  no  way  of  leaving  the  de- 
fendant's mill  except  hy  Rolng  ciown  the  steps,  and 
that  wajs  important  to  be  con.sidcred  in  deciding 
whether  she  took  the  risk  voluntarily."  Well,  we 
'  should  say  so!  And  we  should  say  that  this  was 
j  absolutely  decisive  of  the  case  witttont  any  discus* 
sion  of  volenti  non  fit.  She  took  the  only  way  out 
provided  by  her  employer,  and  owing  to  his  oegli* 
I  gence  was  Infnred  on  that  way.  She  was  not  Imund 
i  to  stay  in  the  mill  until  warm  weather,  nor  to  jump 
out  of  window,  nor  to  yell  for  the  book-andladder 
company.  We  shoidd  have  decided  that  case  in  jost 
four  lines,  as  the  learned  judge  substantially  did 
when  be  had  got  over  the  case-learning  that  had 
notbiog  to  db  with  the  caae.  Thia  votaiiie  contains 
thirty-oM  cises  of  BCfg^igenoB  icsulting  in  personal 
injuries  I   

Contract  for  Benefit  of  Strangers.  —  This 
subject  has  been  considerably  moated  in  the  Ameri- 
can courts,  and  the  doctrine  of  the  leading  GUei  el 
King  T'.  Whitely,  10  Paige,  465,  and  Lawrence  v. 
Fox,  20  N.  Y.  268,  although  followed  in  that  State, 
has  met  with  some  criticisms  and  limitations  else- 
where. In  Jefferson  v.  Ascb,  Minnesota  Supreme 
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Cdort,  June,  1893,  it  nas  held  tbat  "a  stranger  to  a 
contract  between  others,  in  which  one  of  the  jiartics 
pr(Hnises  to  do  Mmtetbing  for  the  benefit  01  such 
•ttanger,  there  bein;  ttothinf  but  the  promise,  no 

consul cr.ition  from  .such  str.ini^t-r,  and  no  duty  or 
obiigatioa  to  him  on  the  part  of  the  promisee,  cannot 
recover  tipon  it*'  The  court  said : 

**  The  decision  in  10  Paige  was  followed  in  Trotter  v. 
Hughes  (12  N.  v.  74).  and  approved  iuGamscyj'.  Rogers 
(47  N.  Y.  ajj).  In  Vrooman  v.  Tarncr  (69  N.  Y.  aito), 
riinilar  ia  its  ftcM  to  the  cue  in  10  ?s^>  the  court  go 
over  the  whole  ground,  recognize  the  decision  In  lawrence 
V.  Fox,  and  hold  the  two  decisions  consistent,  and  follow 
that   in  lo  I'aigc     It  lays  dnwn  this  rule    '  To  give  a 
third  party  who  nuy  derive  a  benefit  irom  the  ptMonri- 
ance  of  the  pramise  an  ecHon,  there  most  be,  first,  nn 
intent  by  the  promisee  to  secure  some  benefit  to  the  third 
party  ;  and,  second,  some  privity  between  the  two, —  the 
promisee  and  the  party  to  be  benefited,  —  andM:>nic  cibliga- 
tivn  or  duty  from  the  former  to  the  latter,  which  would  give 
tkim  a  legal  or  equiuble  dahn  to  the  benefit  of  the  prom- 
ise, or  an  equivalent  from  him  personally.'  '  There  must 
be  either  a  new  consideration,  or  some  prior  right  or 
claim  against  one  of  the  contracting  parties,  by  which  he 
has  a  legal  interest  in  the  performance  of  the  agreement ; ' 
and  '  there  must  be  some  legal  right,  founded  upon  some 
obligation  of  the  promisee,  in  the  tliird  party,  to  adopt 
and  daim  tite  promise  as  made  for  his  benefit.*  In  some 
cases,  near  relationship,  as  of  father  and  daughter,  or  uncle 
and  nephew,  lias  been  held  to  supply  (he  place  of  a 
strictly  legal  right  in  the  third  pw^  (Dutton  v.  Pool, 
I  Vent.  318)  Feiton  v.  Dickinson,  10  Mass-  aS?)*  are 
instances  of  such.  To  enforce  such  a  promise  in  &vor 
of  a  third  party,  where  there  is  no  obligation  to  benefit 
him  on  the  |»art  of  the  promisor  or  promisee,  nor  any- 
thini;  such  as  near  relationship,  nor  any  consideration 
irom  the  third  pattf,  mold  lie  much  Uke  a  gratuity. 
.  .  .  The  qtiestion  was  considered  and  the  cases  in  Massa- 
chusetts summed  up  in  an  .^blc  and  exhaustive  opinion 
by  Metcalf,  J.,  in  Mellen  V  Whipple  (i  (iray, 317).  That 
wae  the  case  of  an  agreement  by  a  grantee  of  real  estate 
to  pay  a  mortgage  for  which  the  grantor  was  not  person 
ally  liable.  It  was  held  the  creditor  coold  not  recover 
froin  the  grantee.    The  court  attempts  to  ch^ssify  the 
cases  itt  that  State  in  which  one  not  a  party  to  the  piumise 
has  been  permitted  to  sue  upon  it.   Tlie  cla!>sificatimi  may 
be  briefly  stated  as:  First,  cases  where  the  defendant 
has  in  his  hands  money  which  in  equity  and  good  con. 
scit  iicc  tjclongs  to  the  plaintiff  —  as,  if  A.  put  money  or 
property  in  the  hands  of  U.  as  a  fund  from  which  A.'s 
creditors  aic  lo  1)c  paid,  and  B.  has  promised  expressly  or 
impliedly  to  pay  eucb  creditors  \  leoond,  cases  where  a 
near  relationship,  as  father  snd  chlM,  or  uncle  and  nephew, 
exists  between  the  i^romisee  and  the  prrson  to  be  benc- 
ilted;  third,  cases,  ui  which  Uicwci  v  Dyer  (7  Cusb.  337) 
is  an  instance,  in  which  the  defendant  agreed  with  a 
lessee  of  premises  to  take  the  lease  and  pay  the  tent  to 
the  lessor,  and  entered  with  the  knowledge  of  the  lessor, 
paid  him  the  rent  for  a  vear,  and  then  left  before  the  term 
expired.    \Vc  have  referred  so  fully  to  the  decisions  in 
Ncsr  York  and  Massachueetls.  because  in  those  States 
«7 


the  question  has  more  frequently  arisen,  and  been  more 

ably  and  thorough'v  disLusscd,  than  cKcwhcre  in  thlt 
country.  There  h^s  been  nu  dcusion  of  tlus  touit  at 
variance  with  the  rule  as  held  in  tho»c  two  States.  .  .  . 
Without  undertaking  to  lay  down  a  general  rule  defining 
when  a  stranger  to  a  promise  between  others  msy  stie  to 

enforce  it,  wc  art  pre|iarcd  to  s.iv  that,  where  there  is 
nothiti^  but  the  promise,  no  toiLsidtration  fium  such 
stranger,  and  no  duty  or  obligation  to  him  on  the  part  of 
the  promisee,  he  cannot  sue  upon  it.  Such  is  this  case." 


Criminal  Inadvertenck.  —  a  very  awkward 
case  of  what  Richard  C.rant  White  used  to  call 
'  helerophemy"  occurred  iti  Hawkins  ;.  State,  f  io- 
rid.1  Supreme  Court,  July  15,  1893.  In  the  margin  of 
the  written  instructions,  wliich  the  jury  were  per- 
mitted to  take  to  their  room,  the  judge,  in  one 
instance  of  a  charge  asked  by  the  prisoner,  wrote 
"guil^"  instead  of  ** given."  The  conviction  of 
murder  was  reversed  for  this  reason,  the  appellate 
court  evidently  deeming;  that  the  trial  judge  had  thua 
incautiously  spoken  his  mind.    They  remarked :  — 

"  But  however  absent-mindedly  or  unintentionally  it  was 
written  upon  the  charge,  the  question  for  our  considenr 
tion  is,  was  it,  in  the  bands  of  the  jury  in  their  roam, 
calculated  to  inforiously  affect  the  defettdants  \  We  think 

that  it  was.  There  are  but  two  words  — ' guilty,' '  inno- 
cent '  —  that  wc  know  of  in  the  English  voobulary  that, 
when  put  singly  and  alone  before  the  eye*  of  the  jury, 
can  so  completely  and  effectually  sum  up  and  convey  le 
their  minds  (he  condnslons  of  the  judge  upon  tlie  entire 
testimony  in  the  case  Had  he  written  the  one  word 
'  innocent '  on  the  charge,  the  thought  conveyed  thereby 
would  have  been,  'These  people  are  innocent  The 
proofo  are  insuffident  to  establish  their  guilt;'  on  the 
other  hand,  the  writing  of  the  word  '  guilty '  was  tantSp 
mount  to  saying.  'The  [iro<>f&  arc  ample  to  cstaMish  their 
gujtt.  In  my  judgment,  they  are  guilty,'  — either  of  which 
declarations  would  have  been  an  unwarranted  invasion 
by  the  court  of  the  exdusive  province  of  the  jtuy  to  pass 
upon  the  ftcts.  Thoogh  the  jury  may  have  been  tm> 

pressed  with  the  idea  that  tlie  writing  of  the  word  was 
unintentional  on  the  judge's  part,  and  due  tu  absent- 
mindedness,  even  then  it  was  calculated  to  convey  to 
their  minds  the  idea  that  the  judge  Inadtrertentiy  gave 
cxprenion  to  that  which  was  uppermost  In  his  mind.  All 
of  which  was  seriously  harmful  to  the  defendants.  The 
writing  of  (his  word  by  the  court  upon  the  margin  of  the 
charge,  and  then  sent  with  the  jury  to  their  room,  to  say 
the  least,  was  so  wide  a  deviation  from  the  ordinary  pro- 
ceedings and  fbrms  provided  by  law  for  the  secm-ement 

to  the  defendants  of  a  fair  and  impartial  trial,  that  they 
were  entitled  to  require  at  the  hands  of  the  State  !>alistac- 
tory  evidence  that  they  had  not  been  injured  by  reason  of 
such  departure  from  the  usual  forms,  and  the  burden  was 
not  upon  them  to  show  afllnntivdy  that  sotdi  departure 
had  been  the  probable  CSttSe  of  their  conviction.** 

As  the  sentence  was  not  cnpit.il,  thii  seem"!  nn 
extra>humane  construction.  I-ynch  courts  are  not 
subject  10  such  mistakes  at  lesat 
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WoMBX  Lawyers.  —  In  a  inticeeding  entitled  In 
rv  Leach,  decided  in  the  Supreme  Court  of  Indiana, 
la  June.  1893.  it  was  held  that  a  provisioo  of  the 
Constitution  and  Revised  Statutes  of  that  Sute,  that 

every  person  of  j^ood  moral  character,  being  a  voter, 
shall  be  entitled  to  admission  to  the  bar,  and  shall  on 
application  he  admitted,  on  prescribed  conditions,  does 
rot,  liy  iniiilir.iiion.  exclude  women  from  the  practice 
of  the  law.  there  Lt;ng  no  common  law  inhibition, and 
it  iieini^  elsewhere  provided  in  the  Constitutkm  that 
no  privileges  shall  be  granted  to  any  citizen  which 
shall  not  on  the  same  terms  lidong  to  all  citizens- 
The  court  s«id:  — 

"  Wc  li.Tvc  searched  in  v.iin  for  ar.y  expression  from  the 
cunimoti  Liw  excluding  wuincu  tiuiu  the  protession  oi  the 
Jaw.  Whatever  the  objections  of  tb«  OOOUnoo  law  of 
England,  there  is  a  lav  liigher  in  this  coootry,  and  better 
suited  to  the  rights  and  Itberties  of  American  dticens,  — 
that  l.nv  wliich  .i(  c  >r(ls  to  cvi  rs-  citizen  the  natiii.il  ri>;ht 
to  gain  a  livelihood  by  intelligence*  honesty,  and  industry 
in  the  artii,  the  sciences,  the  professions,  or  other  vocations. 
This  right  may  not,  of  course,  be  pursued  in  violation  of 
law,  but  raoit  be  lield  to  exist  as  long  as  not  forbidden  by 
Inw.  Wc  .ite  not  unmindful  that  nther  States — notably 
Illinois,  Wisconsin.  Oregon,  Maryland,  and  Massachusetts 
—  have  held  tluit,  in  the  alnence  of  an  exprMs  grant  of 
tlie  priTiiege,  it  may  not  be  conferred  upon  women.  In 
some  Instances  the  holding  has  been  npcm  cnnslitutionsl 

provisions  unlike  that  of  this  fstiU-,  .inJ  in  others,  u|Min 
wlul  ttc  arc  constrained  to  bclicvi-  an  crron-jouv  recogni- 
tion of  a  supposed  common  law  inluhition  However, 
each  of  the  Slates  named  made  haste  to  create  by  legisla- 
tion the  right  which  It  was  supposed  was  forbiddui  by 
the  common  Inw,  anil  thereby  recognized  the  progress 
of  AuRTK.ui  «omcn  lH--yond  the  narrow  limits  prescribed 
in  Westrninslcr  I  lall.  .  .  .  The  l.icl  tliat  the  trainers  of  the 
Constitution,  or  the  legislators,  in  enacting  our  statute, 
dni  not  anticipate  a  condition  of  society  when  women 
Blight  desire  to  enter  the  profeuion  of  law  for  a  Uvelt' 
hood,  cannot  prevail  as  against  their  right  to  do  so  htde- 
pendenlly  of  cither.  As  sa'<I  liy  the  Supreme  Court  of 
Connecticut,  in  considering  !,hi>>  iiuestiun  :  '  If  wc  hold 
that  the  construction  of  the  statute  is  to  be  determined 
by  the  admitted  fact  that  its  application  to  women  was 
not  in  the  minds  of  the  legislators  when  it  was  passed, 
Vrhere  shall  we  draw  the  line*  AH  progress  in  social 
matters  is  gradual.  We  pass  almost  imperceptibly  from 
a  state  of  public  opinion  that  utterly  crmdrmn-  some 
Course  of  action  to  one  that  strongly  approves  it.  At 
what  point  in  the  history  of  this  change  shall  we  regard  a 
BUtute,  the  construction  of  which  is  to  Im  afleaed  by  it, 
as  passed  in  contemplation  of  it  f  *  {jtnrt  Hall,  50  Conn. 
131.)  Our  position  is  not  that  the  constitutional  and 
legislative  grants  of  power  to  practise  were  adopted  with 
a  view  to  including  women,  but  tli.it  sucli  provision  simply 
atiirmed  the  right  of  the  voter,  without  even  an  implied 
denial  of  it  to  women.  Whatever  disabilities  existed  as 
to  married  women,  under  the  common  law,  they  did  not 
sHect  the  rights  of  unmarried  women :  and  now  that  mar- 
ried women  are  un>lk  r  n<>  it:;al  ilis.tMlitv  in  this  Slate,  as 
to  il>e  choice  of  honorable  pursuits,  both  arc  to  be  con- 
sidered as  occupying  the  same  poaitkm  before  the  law.'* 


Bettiko  on  Basbbau..  —  la  Mace  v  Sute, 

Supreme  Court  of  Arlcansas,  in  July,  1S03,  it  was 
held  (two  judges  di&seuting)  that  bawball  i.s  a  game 
of  sIciU,  within  a  statute  making  it  a  criminal  ofience 
to  l)ct  on  a  game  of  hazard  or  skill  Tli.it  seems 
unanswerable.  **  A  game  ol  baieball  "  a  verj' 
common  phrase,  and  it  requires  skill  to  play  it, 
e^porially  to  ••  tlirovv  "  it.  tine  might  well  argue 
too  that  it  is  a  g;imc  of  hazard,  -  at  all  events,  it  is 
a  hazardous  game.  The  court  said,  speaking  of  the 
passion  for  gambling,  "The  Indian  will  stake  his 
wife,  and  the  ancient  German  would  stake  himself* 
to  gratify  it.  The  Indian  undoubtedly  would  also 
"  stake  "  his  captive.  '*Gamiqg"  has  iveen  held  10 
include  quoits  and  biltianlB  and  tenpins,  but  not  a 
horse-race.  Prob.ibly.  however,  a  contest  of  jxilo 
would  \it  construed  a  game  of  skill,  as  it  is  a  mix- 
ture ol  racing  and  skill.  Baseball  has  been  held 
construed  a  ".sitort"  in  New  York.  The  principal 
decision  is  precisely  supported  by  reference  to  Peo- 
ple V.  Wcitnofi,  51  Mich.  aoB,  where  Judge  Goofej 
held  baselMill  a  punc  of  ikHl  or  chance.'* 

Editor  ai«>  CoKmtBtJTOR.  —  The London  ''Law 

Jounial '  lirings  news  of  a  novel  contention  between 
these  parties.   The  plainti^  Mr.  W.  A.  Macdonaid, 
a  Canadhui  journalist,  sooflht  to  recover  from  the 
proprietors  of  the  "N'ation.il  Review"  the  price  of 
an  article  which  he  had  written  .md  submitted  to  the 
editor's  consideration,  tx  proprio  t>i,>iu,  and  which 
had  been  set  up  in  type,  sent  to  him  for  correction, 
ami  returned  revised.    The  article  was  not  poblished 
within  what  Mr.  Macdonaid  deemed  '*  a  reasonable 
time;"  be  complained  of  its  non-appearance,  and 
got  back  the  manuscript,  with  an  implied  reftiastl  to 
in.sert  it,  by  return  of  post.    The  p!.\intiiT  contended 
that  by  putting  his  manuscript  in  type  and  sending 
him  a  proof  for  revision,  the  editor  had  in  law 
"accepted  "  his  article,  and  was  bound  to  publish  or 
pay  for  it  within  a  reasonable  time.    The  defend.mts, 
on  the  other  hand,  maintained,  and  adduced  what 
appears  to  have  l)cen  strong  evidence  to  prove  that 
this  position  was.  according  to  journah'stic  citstotn, 
untenable     Hut  his  Honor  Judge  I.umley  Smith 
agree*!  with  the  plaintiff,  and  held  that  to  print  a 
manuscript  and  send  the  author  a  proof  (presumably) 
for  correction,  is  to  exerri.se  over  it  the  di  itnniutn 
which  constitutes  an  acceptance  in  law.   "  Wc  are 
Du-  from  satisfied  that  the  judgment  in  this  case  is 
sound,"  s.\v^  the  "Law  Joum.il."    B"t  pray,  why 
not?   The  putting  in  type  and  sending  for  correc- 
tion Is  always  an  IndBcatkm  of  Intention  to  puUish 
^^ppeftih  :  any  custom  to  the  contrary  would  be  tin* 
reiLSoiiable  and  absurd,  and  therefore  illegal.  GIln^ 
ing  thi.s,  the  liability  to  payment  within  a  reasonable 
time  foltows  as  a  legal  consequence.    It  is  very 
different  from  die  custom  sot  to  pay  lor  accepted 
artides  until  published. 
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ConnniiDicdtioiiS  in  regard  to  tlie  contents  of  the  Magazine  should  be  addrcs&cd  to  the  Editor, 
Horace  W«  Fuller,  15^  Beacon  Street.  Boston,  Maw. 


73l#  MdUw  will  it  glad  to  receivt  contributions  of 
articUs  of  moderate  length  upon  subjects  of 
interest  to  the  profession ;  also  anything  in  the 
way  0f  UgtU  atUiquitits  or  euriosiiitSt  /acetice, 
unocdottSt  etc. 

TH£  GREEN  BAO. 

TX^E  most  heartily  approve  the  suggestion  made 
in  the  following  communicaiioii :  — 

Kditor  of  the  "  Oreen  Bag  " : 

Dear  Snt,— An  aocompHshed  Spanish  scholar 

recently  called  my  attention  to  a  word  witn  which 
1  was  previously  unacquainted,  and  which  I  think  i-s 
worthjroC  adoption  into  oar  own  language.  In  the 
"  Diccionario  rie  l^gislacion  y  Jurisprudenda  "  of 
Escnche,  under  the  head  of  "  Leguleyo,"  will  be 
found  a  definition,  of  which  I  have  made  and  inclose 
herewith  a  translation  \Vi*  have  no  word  in  the 
Enghsh  language  which  is  quite  so  extensive  in  its 
meaning.  The  nearest  approach  to  it  is  *'  pettifog- 
ger; "  but  that  does  not  convey  any  idea  of  the 
superlative  character  of  the  "leguleyo,"  which  is 
defined  as  foUowa: — 

"  Lkium  u  He  who,  without  penetrating  to  tJu-  toun- 
dation  of  the  law,  knows  only  enough  to  confuse  and 
perpetuate  tntls  with  the  stibtletiet  of  fiirau.  He  is, 
among  lawyers,  the  same  as  a  charlatan  among  physi- 
daits.  'Ixgulcyus  (says  Cicero,  Hook  I  de  OratorcJ, 
qnidam  cautus  et  acutus,  prwco  .ictionuni,  cantor  furmu- 
larum,  anccps  sillabarum.'  Francisco  Poleti,  in  his  history 
of  the  Roman  Bar,  calls  the  leguleyos  *  cluurlatans,  haipies, 
bloodsuckers  of  the  hnman  race,  »nd  consummate  frauds, 
who  inrolve  thdr  clienu  in  the  labyrinths  of  never-ending 
litigation/'* 

Hopin;;  that  you  will  ni.ikc  the  entertaining  and 
possibly  useful  suggestion  to  the  profession  that  we 
incorporate  leguleyo  "  teto  OUT  voealialaiy,  I  am 
Yoars  tniiy, 
  F.  W.  C. 

Ti(\r  there  is  much  quwt  fun  going  on  at  times 
in  the  letters  of  lawyers  to  each  other  is  .t  fact  well 
known  to  the  profession.  \%  an  illustration,  wit- 
ness the  following  v^rttttini  copyof  a  letter,  written 
in  Jone,  1876,  by  a  Wuhiogton  hwyer  to  his  legal 


friend  in  Boston,  who  had  asked  a  i:;tatuitouv  ser- 
vice in  relation  to  tlie  pension  case  of  a  man 
named  Swett:  — 

My  dear  John,  —  Yours  of  2d  is  at  hand  encknk' 

ing  fifty  dollars  retainer,  which  is  refreshing. 

You  say  that  Oliver  H.  Perspiration  went  in  for 
glory,  and  came  out  aaatomicaily  im perfect  Very 

like. 

His  next  misfortune  was  employing  you  as  an 
attorney. 

As  soon  as  !  received  your  letter,  I  put  on  my  hat 
and  went  to  the  Pension  Office.  1  ascended  to  the 
top  thereof,  and  interviewed  the  head-devil  of  the 
establishment.  After  a  good  dc.i!  of  heavy  waiting 
around,  I  found  the  man  who  knows  all  about  it.  He 
got  out  tlie  papers,  and  we  sat  down  and  looked  the 
tiling;  over.  I  did  n't  liaiid  him  any  money,  not  being 
mystdt'  in  that  line  of  business;  nor  did  I  };rab  the 
papers,  as  I  am  not  a  candidate  for  the  Presidency. 

This  man  looked  the  papers  over  carefully.  He 
said  you  made  a  great  mistake  writing  in  purple  ink ; 
it  is  not  recognized  at  the  Department.  Ag.iin,  he 
says  there 's  a  "  t "  that  is  n't  crossed,  fifth  line 
from  top,  in  '•8urgeon*s  certificate," — but  when  I 
told  him  you  were  a  friend  of  Governor  L —  ,  and 
was  talked  of  one  year  for  the  Legislature,  he  said  he 
would  cross  that  "f*  himself.  vsA  it  would  be  all 
right. 

Then  he  wanted  to  know  why  in  (I  should  n't 

like  to  say  what)  you  did  n*t  forwani  the  photograph 
of  the  applicant.  1  told  him  It  was  proh.iMy  ii^no- 
rantia  legis,  —  you 'd  been  troubled  with  that  all  yoiu- 
life.  However,  1  said  I  had  an  old  photognpb  of 
Scliuvlcr  Colfrtx  I  wntdd  send  in  and  fi.le;  and  he 
s.^ul  that  would  do  just  as  well. 

Then  he  wanted  to  know  if  you  were  married,  and 
if  not,  why  not.  He  said  '  going  to  the  circus"  was 
not  relevant,  and  you  couldn't  inject  any  such  testi- 
mony into  the  case.  Then  he  wanted  to  swear  me 
before  a  colored  justice  that  1  was  to  receive  no  fee 
for  my  services.  I  told  him  what  Horace  Greeley 
would  probably  have  told  hiff  .lioder  the  circum- 
stances. Then  he  said  we  would  go  out  and  uke 
a  drink,  and  telegraph  }-ou  it  was  all  O.  K.  1  said, 
"  No :  this  Centennial  year  wc  must  be  more  eco- 
nomical, —  more  like  our  forefathers. "  Then  he  got 
mad.  and  said  he  woukl  n't  play  any  more.  I  cataied 
him  down,  and  got  the  following  facts  out  of  him : — 
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1  iic  GtccH  Bag. 


1.  Your  claim  is  not  dead,  but  sleepeth. 

2.  It  has  n't  yet  be«n  subiniticd. 

3.  It  shall  be  submitted  ai  onu. 

»     4.  He  (from  a  eonoiy  vi«w)  thinks  it  wiD  be 
allowed. 

5.  If  more  evidence  it  needed,  you  will  be  advised 

at  once. 

6.  It  taltes  about  three  weelts  for  the  certificate  to 
issue  after  submniiion 

I  am  i^Ktd  that  I  stirrer!  it  up  for  you ;  and  yOVfiny 
dear  fellow,  are  welcome  to  my  services. 

Yours  truly. 


LBOAL  ANTIQUITIES. 

In  Virginia,  where  tobacco  wxs  the  chief  prodtic- 
tion,  it  was  early  used  as  money.  Taxes  were  col- 
lected and  fines  asiessed  in  tobacco  by  weight.  In 
1624  it  was  enacted  that  any  person  abseiuing  him- 
self from  (livitK-  sltmcx-  any  Sunday  shoiiltl  forfeit 
a  pound  of  tobacco,  and  if  absent  four  consecutive 
Sandays,  fifty  pounds  of  tobacco.  Hie  law  ex- 
tended to  ministers,  who  were  required  to  "  preach 
in  the  forenoon  and  catechise  in  the  afternoon  of 
every  Sunday,"  under  a  forfeiture  of  500  potind)> 
of  tobacco.  But  Ibr  any  "pof^  lecimnt "  who 
should  assume  to  exercise  a  ptiblic  office,  or  even 
remain  in  the  colony  "  above  five  days  after  warn- 
ing," the  i>cnalty  was  1,000  poaiKh  of  tobacco- 
Cki]gyinen  were  paid  in  tobacco;  bat  in  1632, 
owing  to  the  low  price  of  tliat  commodity,  there 
was  added  to  their  allowance  "every  twentyeth 
calle,  kidde,  and  ptgge."  The  value  of  tobacco, 
and  almost  everything  else,  was  rcgulatetl  by  stat- 
ute or  judicial  decree.  In  Maryland  (1699)  it 
was  enacted  tluxt  every  tavcrn-lteeper  who  dc- 
nnanded  above  10  pounds  of  tobacco  for  a  galkm 
of  small  beer,  20  pounds  for  a  gallon  of  strong 
beer,  4  pounds  for  a  night's  lodging  in  a  bed,  or 
It  pounds  for  a  peck  of  oats,  should  forfeit  for 
each  oifleace  500  pounds  of  tobacco. 


PACETIiB. 

Bakom  Maule  once  rebuked  the  arrogance  of 
Mr.  Creaswell,  who  had  been  treating  the  Betich 
with  a  lack  of  courtesy,  in  the  following  terms: 
"  Mr.  CressweQ,  I  am  perfectly  willing  to  admit 


my  vast  infieriority  to  yourself.  Still,  I  am  a  ver- 
tebrated  animal,  and  for  the  last  half-hour  vr>u 
have  spoken  to  inc  in  language  which  God  .'U- 
tnighty  himself  would  hesitate  to  address  to  a 
black  beetle." 


Ou>  Squire  C  ,  one  of  llie  first  clerks  of 

Cass  County,  Missouri,  was  a  man  who,  akhoogh 

his  early  education  had  been  sadly  neglected, 
tairl)  revelled  in  the  use  of  big  words.  The 
grand  jury  had  come  into  court  to  repon  atot  of 
indictments  which  it  had  found,  and  upon  which 
the  foreman  had  properly  indorsed  **  A  tme  hi!l," 
signing  his  name.  The  Clerk,  not  being  satisfied 
with  the  simplicity  with  which  Justice  was  doib> 
ing  herself,  wrote  upon  each  indictment,  under 
the  foreman's  name,  the  following  :  "  We,  the  un- 
dersigned jurors,  concur  in  the  above  effluvia"  To 
which  each  juror  signed  his  namc^  snpposing  it  to 
be  loiiie  necesaaiy  legal  appendage. 


VVb  print  the  following  two  genuine  verdicts, 
rendered  by  an  old  coroner  in  Kentucky,  as  an 
aid  to  the  gentlemen  of  the  same  profession  in 
the  discharge  of  their  delicate  duties: 


Stats  of  Kaimracy 

RVSSUX  COONTV 


An  im)nisitk>n  taken  for  the  people  of  die  State  of 

Kentucky  and  County  of  Russell  this  2?th  day  of 

October  1854  before  Mr.  M.  W.  C   Crowner 

of  said  County  of  Rusaall  upon  view  of  the  body  of 

a  male  man  name  unknown,  then  and  there  laying 
<lcatl  upon  tlie  oaths  of  twelve  good  and  lawful  men 
of  the  people  of  the  said  Stale  suid  County  of  Russell 
and  when  and  where  the  same  come  to  his  death,  we 
the  jury  do  agree,  the  body  come  to  his  death  by 
death  uokoowo. 

M,  W.  C        C.  R.  C. 

CrwmmrtfAt  md  Cfumfyj^Sklk 

Statb  0»  KBNTt;CXV  J  „ 

RussRLi.  County  > 

Inquisitions  held  over  the  body  of  Hugh  Holmes 
deseasts  ab<wt  December  8th  1R53.   We  of  the  said 

jury  liv  beini;  summoned  and  qualified  .and  having 
the  evidences  and  making  true  and  diligious  researcb- 
ments  over  tlte  said  body  of  said  deseasts  twelve  men 

met  iK-  bcini^  dulv  sworn  into  tlie  case  beleaves  tint 
he  come  to  his  death  by  some  (it  or  other  of  apoplexy. 

Doctor  being  sworn  by  myself  Crawoer  states  tint 
tlie  T.obos  memVirane  of  the  spinal  disease  waS 
a^ected  to  considerable  extent. 

M.W.C  C.R.C 


J  .      I  y  GoOgI 
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N0TB8. 

Tub    Phitedelphia  Telegt^*'  i*  icflpomible 

*'Jadge  Wallace^  aftermrd*  Chief-Justice  of  Cali- 
fornia, examined  ex- Speaker  Reed  for  rtdmission  to 
the  bar.  It  was  in  1863,  when  ilic  Le^^ai  tender  Act 
was  much  discussed  in  California,  where  a  gold  basis 
was  still  maintained.  W.illaLC  !>.iid  ■  Mr.  Retel,  I 
understand  that  you  want  to  be  iuimittcd  to  the  bar. 
Have  you  studied  law  ? '  '  \  es,  sir  ;  I  studied  law  in 
Maine  while  teaching.'  •  Well,'  said  Wallace,  '  I 
have  one  question  to  asic  t  Is  tlie  Legal-tender  Act 
constitutional  ? '  '  Yes,"  said  Reed.  *  You  shall  be 
admitted  to  the  Ijar,'  said  Wallace.  Tom  Bodlejr,  a 
Deputy  SheriCE,  wlio  had  legal  aspirations,  was  aslced 
the  same  question,  and  he  said  •  No.'  '  We  will 
admit  you  l)0th.' said  Mr.  Wallace;  'for  aoyiwdy 
who  can  answer  offhand  a  question  like  that  ought 
to  practise  law  In  this  country.*  ** 


Some  years  ago  in  a  Richmond  court,  the  judge, 
in  passing  sentence  upon  a  man  wliu  luti  been 
convicted  of  improi>erIy  intiuencing  a  trial,  said : 
*•  I  owe  it  to  you  and  others  —  perhaps  more  to 
you  th.m  any  other  that  I  am  sitting-  li'jro  a  Vir- 
ginia judge.  You  elected  me  to  administer  the 
laws*  of  the  Commonwealth  with  an  upright  and 
impartial  mind,  and  to  keep  pure  the  courts  of 
Justice  in  Virginia.  I  Icnow  not  how  better  I  can 
justify  your  expectation  and  vindicate  the  wisdom 
of  your  choice,  believing  you  to  have  oflended 
against  the  l:\\vs  of  the  State,  than  hy  imposing 
upon  you  the  highest  penalty  of  the  law,  —  a  tine  of 
500  dol]ar»  and  ooMa." 


Tme  advice  of  Judge  Pryor  of  New  York  to 
the  jurors  in  a  recent  case  to  read  the  newspapers 
reminds  us  of  an  inritk'nt  in  the  life  of  the  late 
Gen.  A-  C  Niven,  when  he  was  defending  a  man 
indicted  for  rouider  in  the  adjoining  county  of 
Orange,  fifteen  or  twenty  years  of  age.  The  Gen- 
eral reversed  the  usual  practice,  and  rt>orotisl\  ex- 
cluded by  challenge  every  roan  from  the  jury  wlio 
had  not  read  the  papers  containing  the  full  account 
of  the  killing,  declaring  that  he  wanted  only  intel- 
ligent men  on  the  jury.  He  won  the  case  and 
cleared  the  man. 

In  this  county,  some  lour  years  ago,  counsel  in 
a  case  ex.imined  and  re-cxaniincd  jurymen,  as  ihcy 
were  called,  until  they  succeeded  in  getting  a  jury 


who  swore  they  had  neither  read  nor  heard  any^ 
thing  about  the  matter  in  issue,  one  member  assert- 
ing that  he  took  no  papers,  had  never  taken  any, 
aiid  didn't  want  to  take  any,  atid  that  he  had 

never  ren(5  anytliing  about  the  case,  although  it 
had  been  published  and  commented  upon  in  every 
paper  in  the  county.  Hie  jury  decided  the  case 
by  beating  the  side  whose  lawyer  had  made  the 
mo<;»  persistent  efforts  to  get  a  juty  ofknow'nothiag^ 
—  MontueUo  Watchtnan. 


CONTENTS  OF  THE  OCTOBER  MAQAZIME8. 
The  Arena. 

The  I'sychology  of  Crime,  Henry  Wood ;  A  Ready 
Financial  Relief.  W.  H.  Van  Ormun ;  Judge  Gary 
and  the  Anarchists,  M.  M.  TmmbuU ;  Silver  or  Fiat 
Money,  A.  J.  Warner;  Mr.  Ingalls  and  PoHtiod 
Economy,  William  J.  Armstrong :  The  South  is 
American,  Joshua  W.  Caldwell;  A  Continental  IssuCf 
Ridnrd  ].  Hfnton. 

Tbe  Atlantic. 

The  Man  from  Aldonei  1.^111.,  ^sabeth  Carasa; 

The  I'ndertime  of  the  Year,  Edith  M.  Thomas:  The 
Isthmus  and  Sea  I'ower,  A.  T.  Mahan;  The  Tiidcn 
Trust,  and  why  it  Failed,  James  L.  High ;  Two 
Modern  Classicists  in  Music,  in  Two  I'arts  :  Part  . 
One,  William  F.  Apthorp;  Tone-Symbols.  III., 
John  Hall  Ingham;  His  Vanished  Star.  \T.-IX., 
Charles  Egbert  Craddock ;  The  Hayes-Tilden  Elec- 
toral Commission,  James  Monroe ;  The  Gothenburg 
System  in  America,  E.  R.  L.  Gould ;  The  Permanent 
Power  of  Greek  Poetry,  Richard  Claverbotise  Jebb. 

The  Century. 

Life  among  German  Tramps  (illustrated),  Josiah 
Flynt;  Plague  on  a  Pleasure-Boat  (iOostrated),  J* 

.Stu  irl  Stevenson  :  The  Cold  Meteorite,  William 
Reed  Huntington ;  Taking  Napoleon  to  St  Helena, 
John  R.  Glover;  Walt  Whitman  In  War-time:  Fa. 

miliar  ■  Letters  from  the  Capital,  Wa!t  Whitman; 
The  Cats  of  Henrictte  Konner  (illustrated),  Thomas 
A.Janvier;  Frederick  Law  Olmsted,  Mrs.  Schuyler 
Van  Rensselaer  ;  Tiie  Vanishiiii;  City,  Richard  Wat- 
.son  Gilder;  Tiic  I'raU  luslitutc  (illustrated).  James 
R.  Campbell ;  Balcony  Stories :  1.  A  Delicate 
Affair,  11.  Fup.-»s.se,  Grace  King;  Street- Paving  in 
America  (illustrated),  William  Fortune  ;  Bcranger, 
C.  Coquclin,  translated  by  Walter  Learned;  The 
Heir  of  the  McHulishes.  Part  II.,  Bret  Harte; 
Leaves  from  the  Autobiography  oC  SaMirf  (Conclu- 
sion), Tommaso  Satvinl ;  Benefits  FOTgOt,  XI.  (CoO* 
>  elusion),  Walcott  Balestier. 
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The  CosraopoUtia. 

Private  Schools  Ibr  Boft  (ttlttttnitcd).  Price  Col- 
lier; Some  Rfjpcted  Prinre«;5!es  (illustrated),  Kleanor 
Lewis:  Old  Newport  (illustr.itcd).  Osmond  Tiffany; 
The  Papyrus  Flam  (illustrated).  Georg  tbers;  How 
to  avoid  Taking  Cold.  Charles  A.  Hou^ii  ;  Senator  ' 
Stanley  s  Story  (illustrated  J,  T.  C.  Crawtord ;  Notes 
of  Ancient  Rome  (illustrated),  Rodolfo  Lansiani ; 
Canoeing  in  America  (iUostnited),  Lee  J.  Vance; 
Rome,  the  Capital  of  a  New  Republic.  F.  Marion 
Crawford  :  A  Traveller  from  Altruria.W.  D.  Howells  ; 
Curious  Breadwinners  of  the  Deep  (illustrated), 
Charles  B.  Hudson. 

Harper's. 

From  the  Black  Sea  to  die  Persian  Gulf  by  Caia- 

van,  I  From  Trebi/ond  to  Tabreez ;  (illustrated), 
Edwin.  Lord  Weeks  ;  Our  National  Game-bird 
(iUuitrated).  Charles  D.  Laoier;  The  Haadsofne 
Humes,  a  Novel,  Part  V.,  William  Rlack ;  A  French 
Town  in  Summer  (illustrated),  Elizabeth  Robins 
Pennell ;  The  Childhood  of  Jesua  (flhistfated),  Henry 
\'nn  Dyke;  A  Pirate  in  Petlicoat5!.  a  Story,  Francis 
Dana.  "  Maaifest  Destiny,"  Carl  Sthurz;  Lispe- 
nard's  Meadows  (illustrated),  Ihomas  A.  Janvier; 
Horace  Chase,  a  Novel,  Part  X.  (conclusion),  Con- 
stance Fenimore  Woolson ;  Riders  of  Syria  (illus- 
trated), Colonel  T.  A.  Dodge,  U.  S.  A.;  Under- 
graduate life  at  Oicford  (illustrated),  Richard 
Kanttng  Davis;  On  Wltclicnfi  Supersiicion  In  Nor- 
loU^  Charles  Roper. 

Lipplncocfs. 

Tlie  Hepburn  Line,  ^Tr^;.  Mary  J.  Holmes;  Two 
Belligerent  Southrons  (Portraits),  Florence  Waller: 
wpoor  Yofick"  (illostraied),  Robert  N.  Stephens; 
An  Hour  at  Sir  Frederick  Leighton's  (Portrait),  \'ir- 
ginia  Uutler;  A  Deed  with  a  Capital  D.,  Chirks  .M. 
Skinner;  Necromancjr  Unveiled  (Portrait),  A.  Herr- 
mann; Confessions  of  an  Assistant  Mai;irian  (Por- 
irait),  Addie  Herrmann  :  The  I'ass  n's  Grip  (illus- 
tiatcd),  Rosewell  Pa-  iinoing  the  BkMhade 
(lllttstrated),  Emma  Henry  Ferguson. 

Review  of  Reviews. 

The  Irrigatioa  Idea  and  its  Coming  Congress 
Olltistrated),  William  E.  Smytbe ;  The  Evils  of  an 
Apprcciatini;  Currency,  Edward  H.  Howell;  The 
Renaissance  of  the  Historical  Pilgrimage  (illustrated), 
Lyman  P.  Powell ;  The  Revival  of  the  Pilgrimage  in 
England  (iUostnted),  W.  T.  Stead. 

Serihaec^. . 

Thf  Northwest  Mounted  I'olice  of  Canada  (illus- 
trated), J.  G.  .\.  Creigluon;  The  .Mystery  of  the  Red 
Fox  (iUustnled),  Joel  Chandler  Harris  .  The  Man  of 
Letters  as  a  Man  of  IJusiness,  W.  D.  Howells; 
Glimpses  of  the  French  Illustrators,  I.  (illustrated). 


F.  N.  Doubleday;  In  V'iger  Again,  Duncan  Caini>* 
bell  Scott;  Carlelon  Barker,  Pint  and  Second,  John 

Kcndrick  Banjjs :  Historic  Houses  of  Washingron 
(illustrated),  l  eunis  S.  Hamlin  ;  The  Security  of 
Desolation.  Edith  .M.  Thomas;  Scotfs  Voyage  in  the 
I.i^lithuuse  Yacht,  Introduction,  Robert  Louis  Ste- 
venson ;  Reminiscences  of  Sir  Waiter  Scott,  Baro- 
net, Robert  Stevenson;  Nell  Guy,  Miss  Carman; 
The  Art  of  the  White  City  (illustrated).  Will  H. 
Low;  Shriven,  H.  C  Bunner;  The  Copperhead, 
chapten  IX.^XI.,  HaroU  Fiedcric. 

LSADING  AftTlCLES  IN  THE  LAW  JOURNia& 

American  Law  Review  (Sept.-Oct.  '93). 
American  Progress  in  Jorispnidence,  David  Pudley 

Field ;  The  Histribution  of  Property,  Mr.  justice 
Henry  h.  brown;  The  Behring  Sea  Arbitration; 
Strikes  and  Tmsti,  U.  M.  Rose. 

Centrsl  Law  Journal  (Oct  no.  'ts) 

Actions  by  Foieign  Reoeivers,  William  L.  Mor- 
free,  Jr. 

Criminal  Law  Magazine  (Sept.,  '93). 

Former  Offence,  W.  W.  Thornton ;  Criminal  An- 
thropok^,  O.  F.  Hershey. 

Harvard  Law  Kevtew  (Nov,  '93;. 

The  Origin  and  Scope  of  the  American  Doctrine 
of  Constitutional  Law,  James  B.  Thayer;  The 
Present  Legal  Status  of  Trusts,  S.  C.  T.  Dodd. 

Law  Quarterly  Review  (Oct,  '{9). 
WHiat  is  a  Chose  In  Action?  Sir  H.  W.  Elpbin- 

stone;  Contrart  by  Letter.  L.  C.  Inncs :  The  Reor- 
ganization of  Provincial  Courts,  W.  H.  Owen;  In- 
demnity of  Exeat  tor  Continuing  Testator's  Busi- 
ness, A.  T.  .Nf nrray  ;  Our  Indian  Protectorate.  Sir 
A.  C.  Lyall;  TIic  Last  Days  of  Bondage  in  England, 
I.  s.  Leadam ;  A  Doobt  on  the  Statute  of  Fnnds, 
£.  C  C.  Firth. 

Yale  Law  Journal  (Oct.,  '93). 

The  Importation  of  Armed  Men  from  other  Sutes 
to  Protect  Property.  WilJred  M.  Peck;  The  Use  of 
Cases  in  Teaching  Law,  Prof.  Emiis  McCbun. 


BOOK  NOTICB8. 

.\  Treatise  o.n  the  Law  of  Insurance,  including 
Five,  Life,  Aocklent,  Guanntee,'axid  odier  Non- 
Marine  ri'iks.  with  rvfcrciacc  to  the  decisions  in 
the  United  States,  England,  Ireland,  Scodaod, 
Canada,  and  .the  other  fintish  Provuacei.  ^ 
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Arthttr  Binr>i.F,  M.  A.  K.iy  nnd  Rrother,  Phib- 
delphia,  liigj.    I  wo  vols.   Law  Sheep,  ^lo.oo 

This  work  of  Mr.  Biddle's  l«  a  thoroagh  and 

exhaustive  expo5;itif)n  of  the  principles  nf  law  .ip- 
plicable  to  the  ^iubjcct  ul  Nun-Marine  Insurance. 
Starting^  with  the  Contract  of  Insurance  as  the  funda- 
mental idea  of  the  work,  the  aiitbr/r  [jroctitls  to 
consider  its  structure,  the  essential  tlcniciils  in  its 
formation,  the  rights  that  accrue  to  the  parties  to  it 
after  it  is  formed,  the  capacity  to  avoid  it.  its  per- 
formance, the  conseqttences  dependent  upon  its  breach, 
and  the  measure  of  daiuaL^es-  The  arrangement  of 
the  book  is  excellent,  and  the  propositions,  while 
briefly  and  concisely  stated,  are  unusually  clear  and 
cotiiprtlitnsivc.  Wc  welcome  the  treatise  as  a  valu- 
able addition  to  our  legal  text-books,  and  heartily 
commend  it  to  the  profession  as  the  latest  and  best 
work  upon  the  sul^ect. 

The  AinmcAN  State  Rbports,  contatnlng  the 

cases  of  f,'cncTnl  value  and  aiuliority  decided  in 
the  courts  of  last  resort  of  the  Several  States. 
Selected,  reported,  and  annotated.  By  A.  C 
Frkeman.  Vol.  .XXXII.  Bancroft-Whitney 
Co.,  San  Fiandsco,  1895.  Law  Sleep.  I4.00 
net. 

This  volume  contains  an  admirable  selection  of 
cases  from  the  Reports  of  Florida,  Georgia.  Illinois, 
Indiana,  Iowa,  Louisiana.  Marylnnrl.  Massnchusetts, 
Michigan,  Minnesota.  .Missouri,  New  York,  North 
Carolina,  and  West  Virginia.  Tlie  annotatioos  are 
as  full  and  valuable  as  ever. 

Thf.  I'ETRiF.  KsfAiK.  By  Heu-n  Dawks  Brown. 
Hosighton,  MitHin,  &  Co.,  Boston,  189J.  Cloth. 
Si. 25. 

The  plot  of  this  story  turns  upon  a  lost  will.  .An 
old  bachelor,  James  Pelrie,  dies  leaving  a  vast 
estate,  which  Richard  Waring,  a  young  journalist, 
bad  every  reason  to  suppose,  from  decl.nrations  made 
by  Petric,  would  be  dcvi.sed  to  him.  as  the  old  man 
believed  he  had  no  relatives  left  in  the  world.  No 
wilt  being  found,  the  property  goes  to  a  distant  rela- 
tive. Charlotte  Co\  cr<lali.\  .1  poor  sLlmnl- teacher  in  a 
seminary  for  girls.  The  experiences  of  this  young 
girl  in  New  York  City  life ;  her  eflbrts  to  better  the 
condition  of  those  living  in  the  tenement-l  ouses 
composing  a  part  of  her  estate ;  her  meeting  with 
Richard  Waring,  and  of  coarse  falling  In  hwe  with 
him;  the  findin^  nf  the  lo^t  will,  —  all  these 
elements  are  wuvcn  into  an  interesting  and  charm- 
ing story.  The  heroine  is  a  delightful  creation,  but 
we  confess  to  a  feelin'.;  of  disappointment  \w  th<»  hero. 
The  author  takes  the  trouble  to  inform  us  that  he 


"  was  not  a  prig."  He  conies  pretty  near  being  one, 
however. 

IwL  BuiU)Eiu>  Of  American  Li  rcKATURE.  First 
Series.  Biographical  and  Critical  Sketches  of 
Leading  American  writers.  Ixirn  previous  tO 
1826.  By  Fravi  IS  H.  L'.vDKRW(HM>.  I  L  I). 
I-ee  t\r  Shepard.  Kostoii,  1S93.    Cltilh.    ?i  51). 

This  work  is  intended  to  show  the  beginnings  and 
growth  <A  American  literature  down  to  a  compara- 

tivelv  rt.cei;t  [itriod,  and  will  \>c  roniijlt  ttd  in  two 
volumes.  The  first  scries,  now  published,  has  an 
Historical  Introduction,  serving  also  as  a  General 
Survey.  The  body  of  the  work  ronsists  of  t  in- 
graphical  and  critical  notices  of  cmittent  auihor.s, 
beginning  with  Jonathan  Edwards,  and  ending  with 
those  born  previous  to  1826,  of  which  the  l:\st  hnp- 
pens  to  be  Richard  iienry  Stoddard,  the  |K>et.  At 
the  close  is  an  interesting  chapter  upon  "Some 
Mostly  Forsjotlen  Poets.'" 

7  his  work,  in  connection  with  the  author's  "  Hand- 
book of  American  Literature."  will  be  of  great  value 
to  all  libraries,  teachers,  and  students  of  our  country's 
literature,  as  well  as  to  the  general  reader,  tt  con- 
tains a  vast  amount  of  interesting  information,  and 
is  a  most  agreeable  companion  lor  a  leisure  hour. 

A  General  Outline  ok  Civil  Governmknt  in 
1HK  UxiTEn  SiATES.  The  States,  Counties, 
Townships,  Cities,  and  Towiis.    By  Clake.ncil 

D.  HiCBV,  PH.D.  Lee  &  Shepard,  Boston, 
1893.  doth.  30  cents. 

It  is  the  aim  of  this  small  I  00k  to  bring  the  subject 
of  Civil  Government  within  the  reach  of  that  large 
class  of  students  who  desire  to  complete  their  school- 
I  work  in  the  shortest  time  1  (issible. 

The  plan  of  the  work  is  very  simple,  beginning 
with  Part  I..  The  State  and  the  Government. 
Part  II  .  The  I'n-ted  States  .ind  the  fii  |iartmcnts 
of  Government.  Part  111.,  The  States  and  Terri- 
tories. Part  IV.,  Counties.'  Townships.  Cities, 
Towns,  etc.  Part  V.,  The  Constitution  of  the 
United  St.ites,  —  supplemented  by  a  series  of  ques- 
tions on  each  part. 

While  prepared  primarily  as  a  text-book  for  the 
use  of  teachers  atid  pupils,  yet  the  information  given 
here  should  be  in  possession  of  all  who  desire  to  be 
good  citizens  and  who  wish  to  take  an  intelligent 
interest  to  public  al&trs.  Nowhere  can  the  matter 
be  found  in  more  compact  form  suitable  for  general 
use. 

Till    .ArAT.NTirRF.s  OF  Mr.  Vkruant  Gref.n,  an 
UxroRD  Fki-shman.    By  Cl'THBERT  Bkuk  (Rev. 

E.  Bradlc\_).    2  vols.    LirTLE  Mn.  Buuncer 
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AND  HIS  Frisnd  Verdant  Grecn.  By  Ccth- 
Bsirr  Bede.  i  voL  Little,  Brown  &  Co, 
Boston.    I  ogether,  j  vob.  zsmov  doth,  extn, 

gilt  top.  $5.00. 

The  loveis  of  Uw«e  faTorite  books  will  welcome 
them  to  a  chofee  and  (nodaomely  printed  and  illus- 
trated edition  hitherto  wanting.  The  first  part  of 
"The  Adventures  of  Verdant  Green "  appeared  io 
1853,  forty  years  ago,  and  of  the  whole  book  more 
than  150.000  copies  h.^vc  been  sold.  Those  familiar 
with  these  delightfully  humorous  college  stories  will 
remember  the  many  mirth-provoking  hoaxes  of  Mr. 
Charles  Larkins  and  little  Mr.  Bouncer;  the  hero's 
rowing,  riding,  boxing,  skating,  archery,  and  cricket 
eaperlencea  and  mishap* ;  the  famous  dcscriptfom  of 
a  town  and  gown  row  at  Oxford;  Mr.  Bouncer's 
expedients  in  studying  {qx  lii.-i  degree,  etc  **  The 
Adventures  of  Little  Mr.  Bouncer"  and  "Tales  of 
College  Life"  are  now  for  tlie  first  time  published  in 
uniform  style  with  "  The  Adventures  of  Verdant 
Green."  All  of  the  author's  spiritedly  hvilioirous 
illustrations  are  included. 

No  young  man  should  forego  the  pleasure  of  an 
introduction  to  the  inimitable  "Verdant"  and  his 
companions,  and  nuny  of  our  older  readers  wilf 
desire  to  renew  the  delightful  acqnatotaim  made  in 
their  Nouihful  days.  These  volumes  are  just  the 
thing  for  a  Christmas  gift 

A  limited  edition  of  sjo  numbered  copies  on 
Dickinson  hand-made  paper  hat  bees  iasuedl,  price 
f  15.00  net. 

The  Autocrat  of  thf.  Breakfasti-Tabi-e.  By 
Oliver  Wendell  Holmes,  with  illttstratiot» 
by  Howard  Pyle.  Houghton,  Mifflin  &  Co., 
Boston  and  New  York.  Two  vols.  Cbth. 
<5.oow 

The  Autocrat  of  the  Brealefast'TaUe  needs  no 

introduction  to  our  readers,  for  he  is  known  and 
loved  by  the  whole  English-reading  world.  These 
papers  are  as  fresh  and  tnspiiiiig  as  when  read  by 

our  fathers  and  fjrindfather^  more  th:^n  thirty  ve.irs 
ago.  There  is  a  distinctive  charm  about  them  which 
no  lapse  of  years  cm  rliminish.  This  new  edition 
is  in  every  way  worthy  of  t>ot!i  riuthor  and  ptihltsh- 
ers.  The  illustrations  arc  exquisite  j^cms  of  art, 
iind  the  typographical  work  is  a  delight  to  die  cye. 
For  a  Christmas  or  New  Year's  gift  nothing  more 
beautiful  or  fitting  could  be  found 

The  Woman  wHOrAiLei>,AND  Othbks.  By  Bessie 
Chandler.  Roberts  Brotfaos,  Boston,  1893. 

Clotli.    f  1 .00. 

There  is  a  freshness  and  originality  in  the  author's 
style  which  makes  these  stories  vaadjr  entertaining. 
Both  podioa  and  bwnor  are  skilfnlly  iatemUngled, 


and  the  character  sketches  are  drawn  with  spirit  and 
vigor.  "  Esther  Goodwin's  Geese  is  irresistibly 
funny,  while  The  Woman  who  Failed  "  is  a  pathetic 
but  faithful  picture  of  the  struggles  ol  a  youtij^; 
COOple  ;^ainst  adverse  circumstances.  Tlie  other 
stones  are  capitally  told,  and  include  "The  Mid- 
dle Miss  Tallman,"  "Miss  Polly  .\therloo's  Hall," 
"  Uncle  Nathan's  Ear-Trumpet,"  "  A  Silent  Soul," 
"  Margaret's  Romance,"  "  A  Victim  of  Prejudice." 
and  The  Ttvning  of  the  Worm."  The  book  is  a 
delightful  oonqanion  with  wfalcb  to  while  Away  an 
hour. 

Two  Bites  at  a  Cherry,  with  other  'I'ales.  By 
TtaOMAS  Bailbv  Aldmcr.  Houghton,  MifBiii 
&  Co.,  Bostoo  and  New  York.  Cloth. 

Mr.  .Mdrtch  is  one  of  the  nio.st  charnimg  of  our 
story-tellers,  and  this  volume  contains  seven  of  his 
brijthtest  and  most  captivating  tales.  Tbese  in- 
cludi.-.  be.side  ttie  title  story,  "  For  Bravery  on  t?ie 
Field  of  Battle,"  a  touching  story  of  the  Mexicau 
War;  ''The  Cttevalter  de  Ressegokr; "  '^GoBath," 
a  most  amusing  "  dot^ "  stor^' ;  "  My  Cousin  the 
Colonel;"  "A  Christmas  Fantasy;"  and  "Her 
Dying  Words."  These  Stories  are  all  written  in 
Mr.  .'\Idrich'.<i  bc<«t  vein,  and  fumisfa  a  most  enjoys 
able  treat  to  the  reader. 

Brothers  and  Strangers.  By  Agnes  Blake 
Poor.  Roberts  Mothers,  Boston,  1893.  Clotb. 
I1.00. 

Thi";  is  a  remarkable  book  in  mnnv  respects.  It 
is  ditticult  to  believe  itat  it  is  Miss  Poor's  hrst  essay 
as  a  novelist,  for  there  is  nothing,  either  in  method 
or  construction,  to  indicate  the  novice,  but  on  the 
contrary  she  proceeds  to  her  task  with  all  the  con- 
fidence of  an  experienced  writer.  She  know.s  what 
she  wishes  to  say,  and  says  it  without  hesitation  or 
circumlocution.  Her  short  stories  (published  under 
the  H&m  de  plumt  of  Dorothy  Prescott)  had  led  us 
to  expect  further  good  things  from  her  pea,  but  we 
confess  that  this  book  has  more  than  surprised  us. 
For  a  first  novel  wc  know  of  nothing  better  which 
has  appeared  during  recent  years.  We  sincerely 
trust  that  this  first  success  win  not.  as  it  lias  donfe  in 
so  many  cases,  turn  the  author's  head,  for  she  has 
the  capacity  and  the  ability  to  earn  for  herself  an 
enviable  repu tattoo  in  the  literary  world.  The  story 
is  a  simple  one  of  New  Knjrlaiul  life.  —  so  simple 
that  it  is  in  fact  devoid  of  anything  like  dramatk 
incident.  Tbe  plot  is  one  which  fdv  writers  oontd 
invest  with  sufficient  5ntere>;t  to  hold  the  reader's 
attention,  but  Miss  Poor  has  succeeded  where  nfaW 
out  of  ten  would  have  failed,  and  the  book  is  thor* 
oui;hlv  t'nio\al)le  from  Vjefjinninc;  to  etid.  Wc  awiit 
with  pleasant  anticipations  the  next  product  ot  her 

pen. 
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TH£  LATZ  HON.  SIR  JOHN  ABBOTT,  K.  C.  M.  O. 


/""^N  the  30th  of  October,  1893,  Sir  John 
Abbott,  the  successor  of  Sir  John 

Macdonald  in  tlic  Premiership  of  Canada. 
di<*d  after  a  lingering  illness  at  his  home  in 
Montreal.  Ihus,  within  the  short  space  o( 
two  years  and  a  half,  Canada  has  lost  three 
of  her  most  eminent  publu  men.  In  1S91 
Sir  John  Macdonald,  her  first  Premier,  and 
probably  the  most  renowned  of  colonial 
statesmen,  passed  away ;  and  he  was  soon 
followed  by  his  great  Liberal  opponent,  Hon. 
Alexander  Mackenzie,  who  had  been  the 
I'rcmicr  from  tf?73  to  1878. 

John  Joseph  Caldwell  Abbott  was  the 
eldest  son  of  the  late  Rev.  Joseph  Abbott, 
the  first  Anglican  incumbent  of  St.  Andrews 
in  the  county  of  Ari^cntcnil,  Qticljec.  and 
was  born  at  St.  Andrews  on  the  12th  day  of 
March,  1821.  He  received  his  primary  edu- 
cation in  his  native  town,  after  completing 
which  he  entered  McGill  University,  Mont- 
real. In  1847  Mr.  Abbott  ua?^  called  to  the 
Bar  of  Quebec,  then  Lower  Canada,  and 
began  the  practice  of  hts  profession  in  Mont* 
real,  where  in  a  short  time  he  became  a 
leadMii,'  advocate.  He  bcijan  his  political 
career  as  a  Liberal,  and  it  is  well  known  that 
his  name  was  signed  to  the  famous  annexa- 
tir>n  manifesto  of  1849.  That  manifesto  be 
himself  afterwards  described  as  "  the  out- 
j^rowlh  of  an  outburst  of  petulance  in  :\  small 
portion  of  the  population  of  the  province  of  ; 
Quebec,  which  is  among  the  most  loyal  of  | 
the  provinces  of  Canada."  He  was  first  ' 
returncfl  to  the  Canndian  .Asscrn'ily  by  his 
native  county  in  the  general  elections  of 
1857,  and  he  continued  to  hold  the  seat  until 
1867.  For  a  short  time  during  this  period 
he  occupied  the  portfolio  of  Solicitor-General 
for  Lower  Canada. 

68 


Throughout  his  whole  public  career  Mr. 
Abbott  paid  special  attention  to  questions 

of  commercial  law,  and  he  was  regarded 
as  one  of  the  best  commercial  lawyer.*:  in 
Canada.  While  be  was  in  the  Canadian 
Assembly,  he  prepared  the  Insolvent  Act 
of  1864,  which  he  afterwards  published  in 
book  form  with  copious  and  useful  notes. 
He  also  prepared  a  jury  Law  Consolidation 
Act  for  Lower  Can^fci,  besides  a  number  of 
other  useful  statutes.  In  1862  Mr.  Abbott 
was  made  a  Q.  C.  and  the  degree  of  D.  C.  L. 
was  conferred  upon  him  in  1867  by  McGili 
University. 

When  the  union  of  the  Provinces  was 
consummated  in  1867.  it  was  but  natural 
that  :\  public  man  who  had  di.stiiigui.shed 
himself  so  much  in  the  old  assembly  should 
aiipire  to  a  seat  in  the  new  Parliament  of 
Canada.  Heaccordingly  placed  himself  once 
more  in  the  hands  of  his  old  constituents, 
and  was  elected  to  the  i  louse  of  Commons 
in  1 867.  He  was  re-elected  for  the  same  con- 
stituency in  1872  and  1874,  but  was  unseated 
shortly  after  the  latter  election,  and  was 
not  again  successful  in  carrying  the  county 
until  1880.  He  was  again  elected  in  1882. 
During  his  later  years  in  the  House  of 
Commons  he  made  few  speeches.  He  was 
chairman  for  many  years  of  the  Committee 
of  l^ankinjj  antl  Commerce,  —a  position 
as  responsible  as  a  seat  in  the  Cabinet,  inas- 
much as  many  of  the  most  important  mat- 
ters coming  before  Parliament  are  referred 
to  this  committee  for  cln.se  iiivesti>;;ation. 

In  May,  1887,  Hon.  Mr.  Abbott  was  ap- 
pointed a  member  of  the  Privy  Council  of 
Canada,  and  was  translated  to  the  Senate, 
where  he  became  Government  leader.  He 
discharged  the  functions  of  that  position 
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with  great  tact  and  ability,  and  his  speeches 

in  the  Senate  are  amonj^  th"  iM'-st  and 
naust  valuable  published  in  tlic  Canadian 
Hansard. 

Upon  the  death  in  1891  of  Sir  John 

Macdonald,  who  was  for  about  twenty  years 
Premier  of  Canada,  the  chnirc  nf  a  surcessor 
was  practically  confined  to  two  of  his  lieu- 
tenants, —  Sir  John  Thompson  and  Hon. 
Mr.  Abbott.  The  name  of  Sir  Charles  Tap- 
per was  mentioned  in  conncrtimi  with  the 
vacant  post,  and  it  is  believed  that  he 
was  not  averse  to  assuming  the  functions  of 
leadership.  But  Sir  Charles  had  been  absent 
from  Canada  for  several  years,  and  the  con- 
ditions had  in  the  mean  time  so  vastly 
changed  that  he  was  scarcely  in  the  race 
at  all.  The  great  provinces  of  Quebec  and 
Ontario  were  opposed  to  his  leadership,  and 
in  the  maritime  j^rovincrs  lie  piobulilv  could 
not  secure  a  following  except  perhaps  in 
New  Brunswick.  The  question,  therefore, 
was  whether  Sir  John  Thompson  or  Mr. 
Abbott  would  be  chosen. 

Under  the  Hritish  <  otistitutional  prartice, 
which  prevails  in  Canada  as  well  as  in  the 
mother  country,  when  the  leader  of  a  govern- 
ment dies  in  ofTicc  Ins  administration  comes 
to  an  end,  and  the  viceroy  is  free  to  choose 
whomsoever  he  will  in  the  dominant  party 
to  form  an  administration.  Shortly  after  Sir 
John  Macdonald's  death,  the  Governor-Gen- 
era! suiiini'jned  Sir  John  Thompson,  and  re- 
quostc'l  linn  toforma  5jovrrnm<*Ttt.  The  latter 
had  been  the  late  I'remier's  right-hand  man 
since  1885,  but  he  was  only  forty-seven  years 
of  age,  and  had  been  only  six  years  in  the 
House.  During  those  six  years  he  was  un- 
doubtedly the  principal  spokesman  of  the 
party,  both  in  the  house  and  on  the  plat- 
form ;  yet  with  becoming  modesty  and  gener- 
osity, he  expressed  a  preference  Ir)  remain 
in  the  ranks,  and  recommended  Mr.  Abbott 
to  the  Governor-General.  Hon.  Mr.  Abbott 
responded  to  the  summons,  and  formed  an 
administration.  This  step  was  a  great  sacri- 
lice  for  him.    His  health  was  not  good; 


and  he  had  reached  an  age  when  quiet  and 

retirement  arc  most  coveted.  He,  however, 
obeyed  the  cail  ot  duty,  and  discharc^ei  1  the 
arduous  duties  of  first  minister  until  No- 
vember, 1892,  when,  unfortunately,  his  health 
'  obliged  him  to  retire.  In  May,  1892.  he  was 
1  created  a  Knight  Commander  of  the  order  of 
St.  .Micliael  and  St.  George. 

When  his  death  was  announced  a  few 
weeks  ago,  the  press  of  Canada,  without  dis- 
tinction of  party,  united  in  extolling  the 
ability  and  integrity  of  her  great  son.  We 
will  cull  one  flower  from  the  wreath  of  mer- 
ited panegyric.  The  "Toronto  Empire** 
said:  — 

Mother  earth  never  took  to  lu  r  coinfurling 
breast  a  kindlier  man  tlian  the  late  Sir  John  Ab* 

bott.    'I'hev  who  h.if]  ktiovs Icrlge  of  hi-^  si[nj)licity 
;  of  ni.inner,  the  purity  of  his  mind,  the  geniality  of 
i  his  spirit,  the  wisdom  of  his  words,  will  not  soon 
]  forget  him,  anfl  the  memory  will  be  forever  asso- 
ci.itril  with  tlif  r?i;::i;ni  o!i!  fice.  seamed  w  itli  many 
j  a  hoc  ol  rare,  ami  uirrowed  deep  by  Time's  unre- 
s[>ecting  finger.    But  there  was  n'l  a  wrinkle  on 
ihat  brave  old  fare  that  was  n't  a  beauty,  that  did 
not  make  it  stronger  and  more  impressive.    It  was 
a  lion  face,  and  it  expressed  the  lion  will  which 
made  a  ^nd  but  unavailing  struggle  i^inst 
death." 

While  Sir  John  Abbott  did  not  occupy 
the  high  office  of  Prime  Minister  of  Canada 

for  so  long  a  period  as  his  illustrious  prede- 
cessor, and  while  he  had  not  displavcd  the 
wonderful  all-round  ability  of  his  gifted  suc- 
cessor, his  place  on  the  roll  of  Canada's 
statesmen  will  always  be  an  honorable  one. 
He  'i;ul  not  Sir  John  Macdonald's  bonln'utie 
and  knowledge  of  human  nature,  but  he  was 
a  better  speaker  and  a  more  thorough 
administrator.  He  was  a  singularly  me- 
;  thodical  man  of  business  ;  measures  commit- 
.  ted  to  his  care  reeeived  his  best  attetnion 
to  the  smallest  detail  \  and  the  result  ot  his 
public  labors  will  continue  to  be  of  enduring 
value  to  his  country. 


Digitized  by  Google 


539 


LICENSE  OP  SPEECH  OP  COUNSEL, 


Bv  Irvinc  Brownk. 


in. 


CLKVI'.I.AND  Paper  Co.  r  ,  Banks,  15 
Neb.  20;  s.  L.  48  Am.  Rep.  334,  was 
an  action  on  an  alleged  agreement  tu  pay  for 
paper  furnished  the  printing  company.  The 
attorney  for  defendant  persisted  in  offeriiij; 
to  prove  tlir»t  one  S.,  the  secretary  of  the  ' 
printing  company,  had  embezzled  the  funds 
and  appropriated  the  pro))erty  of  the  said 
company,  which  evidence  was  excluded.  In 
tUc  argument  to  the  jury,  tlcfniil.int'';  nttor- 
1  nev  said  :  "  The  history  of  Smith  vou  know  ; 

they  told  yoti  that  directly  after  these  goods 
were  shipped  Smith  went  away,  and  that  he 
went  away  with  prcqperty  that  was  not  his 
own."  //t/f/  error,  and  that  the  canst-  must 
be  reversed.  The  court  said :  "  The  rights  j 
of  parties  are  to  be  determined  from  the  evi- 
dence ;  and  an  attorney,  in  arguing  a  case  to 

'  a  jiirv,  mus?  rnnfinr  the  i!i>;cii>siMn  of  facts 

'.  t  )  those  !)r')ve(i.    if  he  can  be  [Jcrniitted  to 

make  assertions  of  facts,  or  insinuations  of 
the  existence  of  facts,  not  supported  by  the 
proof,  there  is  danger  that  the  jury  will 
lose  sight  of  the  issue,  or  I)e  influenced  by 
misstatements  as  to  the  prejudice  of  the 
other  party.  Where  such  statements  are 
improperly  made,  prima  faeie  they  are  preju- 
dicial, and  mny  be  sufficient  to  cause  the 

I  reversal  of  the  case.    In  the  case  undrr  con- 

sideration it  was  entirely  immaterial  wiicthcr 
Smith  had  embezzled  the  funds  or  appro- 
priated the  proi>eriy  of  the  Post  Printing 

I  Company  or  not,  and  any  cvi  lencc  tending 

to  prove  such  facts,  or  assertions  of  their 

I  existence*  must  have  diverted  the  attention 

of  the  jury  from  the  real  question  at  issue 

I  and  must  have  been  prejudicial    That  cvi-  1 

flentiv  was  the  object  of  the  statement,  and 
that  it  had  the  effect  desired  is  pretty  clear. 
The  question  at  issue  was  whether  Banks,  | 
the  president  of  the  company,  had  made  1 


himself  personally  responsible  for  the  pay- 
ment of  a  quantity  of  paper  purchased  for 
and  received  by  the  Post  Printing  Company, 
Whether  or  not  Smith  had  embezzled  the 
funds  or  appropriated  the  property  of  the 
company,  in  no  event  could  have  the  slightest 
relation  to  the  case ;  and  the  only  effect  c£ 
the  persistent  offer  of  such  evidence  and  mak- 
ing of  such  statements  u  a>  n>  cause  the  jury 
to  rnnsirlcr  that  the  alk\;;ccl  urrinj;  of  Smith 
would  defeat  the  liability  of  the  defendant. 
In  our  opinion,  therefore,  the  statement  was 
so  far  prejudicial  as  to  demand  a  new  trial." 

In  Grosse  :  State,  1 1  Tex.  Ct.  App.  377, 
the  court  saiii  :  "  The  eighth  bill  informs  us 
that  the  district  attorney  in  the  close  stated 
to  the  jury  over  objections  of  defendant,  that 
'he  heard,  while  out  on  the  street  in  New 
Braunfc!s,  a  citizen  remark  that  it  was  a 
great  shame  that  the  defendant  should  have 
taken  the  money  of  the  old  man  Wutherer, 
near  seventy-one  years  old,  and  all  the  money 
he  had  in  the  world.'  The  court  overrided 
the  defendant's  objections  and  allowed  the 
district  attorney  to  repeat  these  remarks, 
and  gives  this  expfanatton :  '  The  district 
attorney  used  the  remarks  by  way  of  argu- 
ment, and  the  facts  were  testified  to  besides, 
—  that  is.  that  Wucherer  was  seventy-o  ie 
years  old.  and  it  was  all  the  money  he  had.' 
We  cannot  conceive  bow  these  remarks 
could  be  termed,  as  applicable  to  a  legal 
trial,  argument.  :\n  argument,  it  is  true,  is 
'a  reason  offered  in  proof,  to  induce  belief  or 
convince  the  mind.*  A  person  on  the  street 
believed  that  defendant  stole  an  old  man*s 
money,  and  thinks  it  a  sliame  :  tlu  refore  the 
minds  of  the  jurors  should  be  convinced  that 
defendant  is  guilty. 

"  If  this  is  legitimate,  the  crowd,  which  in 
some  cases  Is  a  mob,  should  be  consulted. 
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and  its  decision  reported  to  the  jury,  and 

the  verdict  should  be  rendered  by  this  out- 
side tribunal,  if  approachii)^  uiiHtiimit y,  and 
be  subsliiuted  for  that  of  the  jury.  Who 
would  be  willing  thus  to  be  Cried,  or  who 
would  be  willing;  for  a  jury  to  pass  upon  his 
^nilf,  their  miii'ls  hi'ing  fitst  filK-d  with  the 
opinions  of  the  streets,  irequciuly  manu- 
factured by  ignorance  or  prejudiee,  if  not 
malice  ?  This  would  not  be  a  trial  but  a 
seriously  solemn  mockery  of  the  same.  A 
citizen  is  vouchsafed  a  fair  and  impartial 
trial  by  a  jury  of  twelve  men.  Rules  are 
given  by  which  the  jurors  are  tested,  under 
oath,  touching  their  relationship,  prejudices, 
and  opinions.  When  ;m  impartial  jtiry  is 
impanelled,  the  guilt  of  the  accused  is  tried 
under  the  law  and  evidence.  The  evidence 
consists  of  facts  sworn  to  by  witnesses. 
The  witnesses  must  confront  the  accused 
Hearsay  evidence  (facts)  is  not  admissible; 
neither,  a  fortiori,  are  street  opinions.  The 
fact  that  there  was  evidence  that  the  prose- 
cutor was  aged,  and  that  he  lost  all  of  his 
money,  bad  no  connection  with,  nor  could  it 
justify,  the  allusion  to  outside  opinions.  The 
court  should  have  proinj>tly  .stopped  the 
district  attorney,  and  informed  the  jury  that 
they  should  disregard  these  oi)inions,  and 
try  the  defendant  by  the  facts  sworn  to  by 
the  witnesses." 

In  Conn  v.  Stare,  i.i  Tex.  Ct.  A  pp.  399, 
the  court  said  :  "  The  district  attorney  said 
to  the  jury,  '  They  have  severed,  and  Conn 
is  put  on  trial,  and  you  are  told  he  was  only 
a  hired  hand.  They  hope  thus  to  clear  this 
man,  and  then  he  is  to  swear  his  confederate 
clear.  I  lell  yoti  this  is  the  trick.'  To  which 
the  defendant  obje'.  t<'f!,  ami  nskc  l  the  court 
to  stop  such  statements  ;  which  was  refused 
by  the  court.  Continuing,  the  district  attor> 
ney  said  :  '  Gotid  men  in  this  county,  and  the 
best  men  in  Gonzalez  Cninit\',  desire  the 
conviction  of  this  man  and  his  partner.  To 
all  of  which  the  defendant  objected.  I'he 
court  overruled  the  objections,  remarking, 
*  He  speaks  at  his  peril ;  I  will  sign  your  bill 
of  exceptions.' 


I     "  Collins  had  the  right  to  place  Conn  on 

'  trial  first,  and  if  acquitted,  make  a  witness 

!  of  hini.  riiis  is  not  only  perniilted  by  the 
Code,  but  is  in  perlcci  accord  with  reason 

I  and  justice;  and  the  judge  should  not  have 
pi  rmitted  for  a  moment  an  attack,  such  aft 
the  above,  upon  proceedings  wh.ich  are  not 
only  just  but  expressly  authorized  by  the 
very  Code  of  laws  for  a  supposed  breach  of 
which  the  defendant  was  being  tried.  If  to 

,  place  Conn  on  trial  first,  with  a  view  of 
arqnittal  and  to  make  him  a  witness,  be  a 
trick.  It  IS  one  expressly  provided  (or  by 
law.  If  Conn  be  guilty,  the  State  could 
defeat  the  trick  by  proving  bis  guilt,  under 
the  rules  of  law.  This  response  of  the  judge 
is  astonishing  indeed.  Considering  the  very 
obnoxious  and  flagrant  remarks  of  the  dis^ 
trict  attorney,  we  cannot  conceive  how  it 
were  possible  for  any  person  save  defendant 
to  be  in  peri!  That  the  district  attorney  was 
not  is  very  evident  from  the  fact  that  Uclcud- 
ant's  motion  for  a  new  trial  was  promptly 
overruled.    We  are  left  to  conclude  from  the 

j  latter  part  of  the  remark,  to  wit,  '  I  will  si^^n 
your  bill  of  exceptions,'  that  the  danger  or 
peril  was  to  be  from  the  hands  of  this  court ; 
if  so,  we  are  equal  to  the  occasion ;  for  we 
will  not  permit  one  accused  of  theft  or  any 
other  offence  to  be  convicted  by  such  means, 
though  all  of  thegooti,  better,  or  best  mea 
of  this  State  desire  his  conviction." 

In  Willis  r  McNeill,  57  Tex.  465,  it  was 
held  error  in  the  court  to  allow  counsel  to 
discuss  before  ihe  jury  the  irrelevant  ques- 
tion of  the  wealth  of  a  party,  and  to  insist 
that  the  wealthier  the  parties  the  greater 
should  be  the  amotini  of  damages  assessed 
against  them  ;  and  that  tlie  error  was  not 
cured  by  the  faituic  of  opposing  counsel  to 
interpose  objection  at  the  time.  The  court 
saiil  :  — 

"In  Thompson  State.  43  Tex  274,  the 
late  learned  chief-justice  said.  Zeal  in  behalf 
of  their  clients,  or  desire  for  success,  should 
never  induce  counsel  in  civil  eases,  much 
less  those  representing  the  State  in  criminal 
cases,  to  permit  themselves  to  endeavor  to 
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obtain  a  verdict  by  arguments  based  upon 
other  than  the  facts  in  the  rase  and  the 
conclusions  legitimatdy  de(hiciblc  liom  the 
law  applicable  to  them."  It  is  further  said 
that  such  practice  is  of  sufficiently  grave 
importatice  and  so  highly  objectionable  as 
to  require  the  deri  lcd  -oiulenination  of  the 
court.  Whether  coiinscl  under  such  circuni- 
stances  remain  silent  or  object,  may  be  alike 
prejudicial  to  his  cause.  Silence  may  be 
construed  into  acqtiiesrence.  objection  may 
call  forth  a  damaging  repartee.  " 

In  Union  Cent.  Ins.  Co.      Chcever,  36 
Ohio  St.  201,  the  court  permitted  counsel 
for  one  of  the  parties,  in  argument  to  the 
jury,  to  read  and  comment  upon  matter  not 
in  evidence,  nor  relevant  to  the  issue,  and 
which  was  prejudicial  to  the  opposite  party. 
Ht'ld,  an  irregularity,  or  abuse  of  discretion 
whi  'h  prevented  a  fair  trial,  and  for  which 
the  verdict  should  be  set  aside  and  a  new 
trial  ordered. 

In  Kinnaman  Kinnaman,  71  Ind.  417, 
it  was  held  not  error  to  grant  a  new  trial  for 
such  caiise,  though  no  objection  was  inter- 
posed by  opposing  counsel. 

In  State  v.  Poland.  85  N.  C.  576,  counsel, 
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in  addre  ^-ini;  the  court  upon  a  motion  for  a 
I  mistiial  on  the  ground  <>f  alKf^cil  fraud  in 
selectmg  the  jury,  sai<i  that  two  of  the 
jurors  had  gone  into  the  box  "with  souls 
blackened  with  perjury  and  bribery,"  etc., 
in  the  presence  and  hearing  of  the  jury  then 
inipaiieiied,  the  opposing  counsel  <d)jccting, 
and  persisted  in  the  use  «.)f  abusive  language 
toward  the  jurors  durit^g  the  trial,  without 
being  stopped  by  the  court  Held^  ground 
,  for  a  new  trial. 

I      In  State  t'.  Degonia,  69  Mo.  400,  the  - 
court  said:  "  It  is  also  alleged  as  error  that 
the  prosecuting  attorney,  in  his  closing  argu- 
ment, commented  on  the  fact  that  defendant 
had  not  calletl  as  witnesses  his  two  brothers, 

I  who  were  indicted  as  accessories.  It  does 
not  appear  that  this  conduct  of  the  proMCtit- 
ing  attorney  was  made  a  ground  for  a  new 
trial  in  the  motion  for  a  new  trial  ;  but  it 
does  appear  that  the  attention  of  thf  rcitirt 
being  calie<l  to  it,  the  attorney  was  piomptly 
rebuked  by  the  court  and  commanded  to 
keep  within  the  record.  This,  under  the 
principle  announced  in  the  rase  of  rhe  .State 
V.  Lee,  66  Mo.  165.  cured  the  error,  if 

'  any." 


OLD-TIME  CURRENCY. 


Bv  M.  T.  Satioers. 


TN  thcic  day*;  of  ';o  much  talk  about  niono- 
mctallism  and  bimetaliism,  the  writer  is 
reminded  of  a  quaint  chapter  in  the  early 
history  of  the  Southwest,  which  may  be  re- 
produced with  interest  to  thereailer.  In  the 
first  settlement  of  this  country,  in  tho.se  sec- 
tions remote  from  the  lines  of  commerce, 
the  inhabitants,  owing  to  the  scarcity  of  gold 
and  silver,  were  forced  to  adopt  some  stand- 
ard of  valne  in  the  exchange  of  commoflities 
Taper  money  was  fluctuating  and  uncertain 
in  value,  and  its  circulation  for  this  reason 
was  limited.  The  early  settlers,  in  order  to 
carry  on  their  trading  and  supply  their 


wants,  substituted  deer-skins  and  peltries  as 
a  currency  by  which  they  bought  and  sold, 
and  supplied  themselves  with  powder  and 
lead,  sugar  and  coffee,  salt,  and  other  neces- 
saries These  skins  were  always  in  demand 
at  the  different  trading-points,  and  furnished 
a  convenient  and  ready  substitute  for  money^ 
because  the  finest  and  most  valuable  were 
of  small  size,  and  when  dried  or  dressed 
rnidd  be  easily  carried  long  distances.  A 
pioneer  who  had  to  travel  two  or  three  days 
over  the  mountains  to  reach  a  trading-place, 
could  pack,  in  addition  to  his  trusty  rifle, 
enough  skins  or  peltries  to  lay  in  sufficient 
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sugar  and  coffee.  |)n\vrler  ami  lead,  to  do  him 
almost  a  year ;  and  it  the  old  lady  went  along 
on  the  pony,  she  could  buy  as  much  caHco 
and  as  many  "store  things"  as  all  three 
COu!d  pack  home. 

In  the  early  days  of  that  portion  of  the 
West  wiiich  IS  now  East  Tennessee,  slie  lack 
of  specie  and  the  prejudice  against  paper 
money  were  such  that  taxes  were  often  paid 
in  skins  :  and  when  the  State  of  Franklin  was 
organized  in  1785,  the  Legislature  pas:»ed  a 
law  making  the  salaries  of  all  executive,  legis- 
lative, and  judicial  officers  payable  in  skins. 
The  reader,  doubtless,  is  familiar  with  the 
rise  and  fat!  of  the  State  of  Franklin.  The 
territory  now  embraced  in  the  State  of 
Tennessee  once  belonged  to  North  Carolina. 
The  inhabitants  in  the  eastern  part  of  this 
tlicn  almost  trackless  wilderness  f'cll  out  witli 
the  North  Carolinians,  absolved  themselves 
from  all  allegiance  to  the  mother  State,  and 
established  a  separate  government  of  their 
own  choice,  styling  it  the  State  of  Franklin. 
Amonj;  the  first  a-ts  of  the  Lrj/^liuire  of 
this  new  commonwealth  was  one  lo  the 
effect  that  the  collection  of  taxes  in  specie 
was  oppressive  to  the  good  people  of  the 
commonwealth  for  want  of  a  cirridatinfj 
medium,  and  it  was  accordingly  enacted  (^I 
quote  verbatim)  as  follows  r — 

Ik  it  enarted  l)y  the  (ieneral  Assembly  of  the 
State  of  Franklin,  and  it  1$  hereby  enacted  by  the 
authority  of  the  same,  that  from  the  first  day 
of  January,  a.  ij  1789,  the  salaries  of  the  civil  offi- 
cers of  the  Comroonweaith  shall  be  as  follows,  to 
wit:~ 

His  Excellency  the  Governor,  per  anmtro,  one 

thousand  dfcr-^kms. 

His  Honor  the  Chief-Justice,  Ave  hundred 
do.  do. 

The  Attorney-General,  five  hundred  do.  do^ 

Tlie  Secretary  to  his  Excellency  the  Governor, 
five  hundred  raccoon  do. 

The  Tteasurer  of  the  Slate,  four  hundred  and 
fifty  otter  do. 

Each  Co'intv  Clerk,  three  hundred  ln-avi  t  do. 

Clerk  of  the  House  of  Commons,  two  hundred 
roccoon  do. 


!      Members  of  .\ssembly  per  diem,  three  do.  do. 
Justice  fee  fur  signing  a  warrant,  one  mus&rac 
do. 

The  Constable  for  serving  a  wanant,  one  mink 

I  do. 

Enacted  into  a  law  this  iSth  day  of  October. 

178S,  un<!fr  the  Great  Seal  of  the  Sute. 

Witness,  His  Excellency  — , 

Governor,  Captain-t»eneral,  (Jomuiandcr-in- 
Chief,  and  Admiral  in  and  over  said  State. 

It  is  obvious  that  the  framers  of  this  law 
meant  business,  and  appreciated  the  exigen* 

cies  of  the  dear   people,  and   favored  the 
I  protection  of  home  inchisfrv.  for  at  that  time 
.  the  country  abounded  in  wild  animals  of 
precious  skins  and  furs,  and  the  principal 
occupation  was  to  hunt  them.    It  is  more*' 
ovcrobviou.s  that  the  pa-sapc  of  this  law  was 
a  coup  d'etat  on  the  pari  of  the  members  of 
;  that  General  Assembly,  which  forever  en- 
I  d eared  them  in  the  hearts  of  their  constitu- 
ents, and  doubtless  secured  their  rc-electioa 
to  the  next  session.    Such  a  stroke  for  re- 
election  would   have  delighted  the  chief 
ambition  of  the  average  legislator  of  our 
i)uti  times. 

;  There  is  one  feature  of  this  law  which 
deserves  special  remark.     The  governor,  it 

.  will  be  observed,  subscribes  him.self  not  only 
commander-iu'chief.  but  also  admiral.  Now» 
when  it  is  remembered  that  this  new  State 
was  situated  almost  in  the  heart  of  the  conti- 
nent, and  had  not  a  solitary  mile  of  sea-coast 
nor  a  single  navigable  stream  within  its 
boundaries,  in  fact  was  hardly  less  than  a 

j  thousand  miles  fmm  sah  water,  it  is  hard  to 
conjecture   what  use  this  inland,  coon*skin 

I  commonwealth  had  for  a  navy  ! 

But  the  Franklinists  soon  abandoned  their 

j  secession  movement,  bridged  "the  bloody 
chasm,"  and  resumed  allec^ianre  to  the  State 
of  North  Carolina  on  condition  of  general 
amnesty,  and  without  the  pains  and  penalties 
of  reconstruction.  Their  State  lines  were 
blotted  from  the  maps,  but  their  buckskin 
laws  form  a  pictorial  p:>L;e  m  the  volume  of 

j  our  history  illustrative  of  the  practical  good 

I  sense  and  independence  of  character  of  the 
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sturdy  men  who  turned  forests  into  fruitful 
fields,  and  built  the  Iol;-i  abins  which  have 
grown  into  great  cities,  and  laid  all  the  foun- 
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dations  on  which  we  have  builded  up  to  this 
Columbian  period  of  American  greatnen 

and  glory. 


THE  CASE  OP  BLUEBEARD^* 


Bv  Pixa 

TTOW  many  of  us.  even  children  of  a 

■■•  larger  growth,  know  that  such  a  char- 
acter  as  I^IirIxuhI  was  no  myth,  invented, 
perhaps,  to  tcrnty  us  into  restraininc;  our 
inconvenient  curiosity,  but  an  actual  fact, — 
a  living,  breathing  raan-monster. 

We  know,  of  course,  that  French  taste  for 
highly  seasoned  sensationalism  has  wrought 
a)>out  this  personage  a  Action  of  highly 
wrought  spectacular  characteristic,  rivalling, 
in  this  respect,  the  most  famous  Chamber  of 
Horrors.  According  to  n  French  romance, 
the  C  hevalier  Ranul  had  a  blue  beard,  from 
which  he  takes  his  name.  He  wisiied  to  test 
his  wife's  fidelity  to  him.  and  at  the  same 
time  her  curiosity.  During  his  absence  on 
a  journey  he  intrusts  hor  with  the  key  to 
a  secret  chamber  in  the  house  into  which  she- 
has  been  forbidden  to  enter.  Curiosity  ^cts 
the  better  of  her  fealty,  and  just  as  her 
Mother  live  weakened  to  the  suggestion  of 
her  evil  genius,  so  did  she  listen  to  the 
prompting  ot  native  curiosity.  She  peeped 
into  the  closet,  —  pictures  of  which  we  all 
remember  to  have  seen  at  some  period  of 
our  lives,  with  its  awful  reminders  of  the 
penalty  ot  a  too  curious  nature.  Bluebeard 
puts  her  to  death,  and  gives  her  a  place  in 
the  closet,  where  are  already  the  heads,  with 
their  long  hair,  of  several  former  wives,  all 
in  a  row. 

As  the  fiction  has  it,  the  old  iellow  is 
about  to  put  to  death  his  wife  number  seven, 

who  had  failed,  as  did  the  others  before  her, 
to  restrain  her  curiosiry.  when  her  brothers 
rescue  her,  and  Biuel>eard  is  slain. 

*  bee  Uelgravi 


Edwards. 

Of  this  story,  Tieck  has  made  a  clever 

drama  in  his  "  Phantasus,"  and  Grctry  has 

worked  the  rliarartcrs  into  his  npem  "  KaouJ-" 

So  much  tor  the  m\  th.  Now  comes  the 
historical  character  and  case. 

Bluebeard  was  none  other  than  Gilles  de 
I.aval  of  kiaz,  Marshal  of  France  in  1429, 
and  was  burned  at  tlie  stake  in  expiation  of 
his  many  crimes  in  the  year  1440. 

As  a  distinction  between  the  myth  and 
the  fact,  the  real  Bluebeard's  victims  were  not 
women  ;  they  were  children,  and  they  were 
cotnitcd  by  the  hundreds. 

An  abstract  ot  the  papers  relating  to  the 
case  was  made  by  order  of  Ann  of  Brittany, 
and  placed  in  the  Imperial  Library.  The 
original  papers  were  in  the  Library  of  Nantes, 
and  were  destroyed  by  the  Revolutionists; 
but  an  abridgment  of  these  papers  had  been 
made,  and  from  this  the  French  antiquarian 
Lacroix  published  a  circumstantial  memoir, 
although  he  found  it  necessary  to  avoid 
mucii  that  tlie  trial  levcaied. 

It  is  said  of  Bluebeard  that  when  the 
thirst  for  l)lood  was  upon  him  his  beard 
bristled  and  turned  a  hlui.sh  color. 
*  At  all  other  times  a  ciarsory  glance  revealed 
no  evidence  of  his  real  nature.  *'  His  physi- 
ognomy was  calm  and  phlegmatic,  somewhat 
pale,  and  expressive  df  melancholy.  His 
hair  and  mustache  were  light  brown.  Hut 
he  had  one  peculiarity  which  earned  for  him 
the  sobriquet  so  well  known  in  nursery  lore, 
and  by  which  he  will  be  known  while  the 
world  lasts.  The  Marsha!  de  Retz's  beard 
I  wa.s  blue.    It  was  clipped  to  a  point  and 
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somctinu's  looked  black,  but  in  certain  li^ht?;, 
or  when  he  was  powerfully  moved,  it  assumed 
a  light  blue  hue.  A  ck»er  examination  of 
the  countenance  of  Gilles  de  Laval,  however, 
showed  that  there  was  something  straeige 
and  trightful  in  the  m.in.  At  times  the 
muiacle^  in  the  face  contracted,  the  mouth 
quivered  nervously,  and  the  brows  twitched 
spasmodically.  He  ground  his  teeth  like  a 
wild  beast,  and  then  his  ]i])s  iiccnmc 
contracted  that  tiiey  appeared  drawn  in  and 
glued  to  bis  teeih.  His  eyes  became  iixed 
with  a  most  sinister  expression  in  them,  his 
complexion  livid  and  cadaverous,  his  brow 
covered  with  deep  wrinkles,  and  his  heard 
briiitled  and  turned  blue.  But  in  a  lew 
minutes  his  features  would  become  serene, 
with  a  sweet  smile  reposing  upon  them  ;  and 
his  expression  relaxed  into  a  vague  and  ten- 
der melancholy," 

This  is  the  description  given  of  this  noted 
criminal  as  he  appeared  when  placed  on 
trial  on  Oct.  lo,  1440. 

Yet  this  same  Hluebeard  was  no  less  a 
person  than  Marshal  of  France,  a  coun- 
cillor and  chamberlain  to  Charles  VII.  He 
was  one  of  tlie  most  famous  and  powerful 
noblemen  in  the  province,  a  distinguished 
soldier,  and  a  shrewd  politician.  A  still 
greater  characteristic,  of  this  man  was  his 
deep  religious  temperaments  He  was  con- 
stantly repeating  his  prayers  and  litanies, 
and  subscribed  largely  to  all  charities 

Evidence  at  the  trial  showed  that  Gilles 
de  Laval  owned  and  occupied  the  castle  of 
Machecoid,  a  gloomy  structure  uf  sombre 
and  repulsive  appearance,  t  omposed  nf  huge 
towers,  and  surrounded  by  a  deep  moat. 
Witnesses  testified  that  on  certain  days  and 
times  the  drawbridge  was  lowered  and  the 
servants  of  De  Retz  stood*  in  the  gateway 
distributing  clothes,  money,  and  food  to 
the  mendicants,  who  came  soliciting  alms. 
Sometimes  children  were  among  the  beg- 
gars; the  servants  coaxed  the  little  ones 
into  the  kitclien  witli  a  prrmiise  of  reward, 
and  as  often  as  they  accepted  the  invita- 
tion, they  disappeared  within  the  gloomy 


recesses  of  the  old  castlc  and  were  seen 

no  more. 

Children  playing  in  the  forests  around  the 
castte,  those  sent  on  errands,  and  sometimes 

even  those  left  at  home,  alike  mysteriously 
dt<;appeared,  sometimes  several  in  the  same 
family,  liabies  ictt  m  their  cradles  and 
young  people  of  sixteen  or  seventeen  years 
of  age  were  among  the  missing. 

The  terror  was  widespread  amonf^  the 
peasantry  ;  and  "  when  dusk  settled  down 
over  the  forest,  and  one  by  one  the  windows 
of  the  castle  became  illumined,  they  would 
point  to  one  casement  high  up  in  an  isolated 
lower,  from  whirh  a  clear  light  streamed 
through  the  gloom  of  night,  and  speak  «>f  a 
fierce  red  glare  which  irradiated  the  chamber 
at  times ;  of  the  sharp  cries,  as  of  some  one 
in  mortal  ajjony,  that  ranrj  out  of  it  through 
the  hushed  woods,  to  be  answered  only  by 
the  howl  of  the  wolf  as  it  rose  from  its  lair 
to  begin  its  nocturnal  rambles." 

It  became  the  duty  of  John.  Duke  of 
Hrittany,  to  move  in  the  matter  of  his 
cousin's  guiltiness.  He  was  slow,  indeed,  to 
believe  in  the  guilt  of  his  kinsman.  But  at 
last  those  in  high  estate  interfered  in  the 
matter,  and  Gilles  de  I. aval,  ]\farshal  of 
F"rance,  and  two  01  iiis  scrvant.s  were  ap[)re- 
hended  and  taken  to  the  Chdteau  de  la  Tour 
Neuve,  at  Boufiay. 

The  Duke  nom.inatcd  the  Commissioner 
Jean  de  Toucheroutie  to  collect  information 
and  take  down  the  charges  against  the 
Marshal.  At  this  time  there  seemed  tn  be 
a  good  deal  of  doubt,  among  those  whose 
duty  it  was  To  bring  such  offenders  to  justice, 
as  to  the  guilt  of  the  Marshal.  Hut  upon 
the  investigation  witness  after  witness 
deposed  to  the  loss  of  their  children,  and 
connected  the  loss  with  the  Marshal  and 
his  servants,  until  there  was  a  terri!)le  array 
of  evidence  against  them.  The  Commis- 
sioner became  satisfied  of  the  guilt  of  the 
prisoner;  yet  the  Duke  was  loath  to  believe 
hi-;  kinsman,  the  most  powerful  of  his  vis- 
sals,  the  best  of  his  captains,  a  councillor 
and  marshal  of  France,  could  be  guilty  of 
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such  atrocity.  But  at  this  time  De  Retz 
sent  a  letter  to  the  Duke  which  was  in 
the  nature  ot  a  confession,  in  this  letter 
the  Marshal  acknowledged  having  sinned 
horribly  again  and  again,  but  said  he  had 
never  failed  in  his  religious  duties,  having; 
heard  many  masses  and  vespers,  ahvays 
having  fasted  at  Lent  and  at  vigils,  and 
confessed  and  communicated  regularly.  He 
was  ready  to  acknowledge  and  expiate  his 
crime  by  rctirinjx  into  a  monastery,  there  to 
lead  a  good  and  exemplary  life.  He  signed 
himself.  **  In  all  earthly  humility  Friar  Gilles 
Carmelite  in  intention." 

At  the  trial  the  Marshal  was  han^litw  j 
He  suggested  lo  his  judges  that  they  expedite 
matters,  so  that  he  might  consecrate  himself 
to  God.  and  that  he  might  go  about  his  work 
of  ern!<  ving  charities  and  distributing  his 
alms  for  the  salvation  of  his  soul.  He  was 
arrogant.  It  had  not  entered  the  Marshal's 
mind  at  this  time  that  a  conviction  of  his 
crime  would  coiulcmii  him  to  death.  He 
seemed  to  think  tliat  his  godliness  and  piety 
would  procure  him  that  admission  to  a  mon- 
astery which  he  so  much  desired. 

Bat  the  Bishop  of  Nantes  stood  In  his 
way.  He  believed  the  testimony  of  the 
many  witnesses  who  testified  against  the 
Marshal,  and  was  horrified  at  the  magnitude 
of  his  crime. 

The  Sire  de  Retz  assumed  a  bold  front, 
and  charged  the  witnesses  with  testifytnc; 
falsely  ;  but  when  informed  that  his  servants 
had  divulged  the  whole  diabolical  plan,  he 
weakened  and  no  longer  equivocated.  Con- 
fronted with  the  terrible  ahernative  of  the 
rack,  Gilles  de  Laval  shuddered,  and  dci  larcd 
that  rather   than   be   tortured   he  would 


confess  all.   When  the  confessions 


would  1 
of  his  ^ 


servants  were  read  to  him,  he  turned  deadly 
pale,  and  exclaimed  that  God  had  loosened 
their  tongues  so  that  they  had  spoken  the 
truth.  Urged  to  relieve  his  conscience,  he 
told  how  he  had  robbed  mothers  vk  their 
children  and  how  he  had  killed  them,  some- 
times by  cutting  their  throats  with  daggers 
or  knives,  sometimes  by  cracking  their  skulls. 
Some  of  the  bodies  he  open<^  that  he  might 
examine  their  hearts  and  entrails,  and  after- 
wards bunicd  the  bodies.  He  confessed  to 
some  one  liundred  aud  twenly-hve  murders 
in  a  single  year. 

One  of  his  judges  suggested  that  tlie  h'vil 
One  must  have  possessed  him,  to  which  he 
replied  :  "  It  came  to  me  trom  myself,  no 
doubt  at  the  instigation  of  the  devil ;  but 
these  acts  of  cruelty  afforded  me  incompara- 
ble delight.  The  desire  to  commit  these 
atrocities  came  upon  me  eight  years  ago. 
I  left  court  to  go  to  Canlonen,  that  I 
might  claim  the  property  of  my  grandfather 
deceased.  In  the  lil-.rary  of  the  castle  I 
found  a  Latin  book,  Suetonius,  I  bcfieve, 
full  of  the  accounts  of  the  cruelties  of  the 
Roman  Emperors. 

"  I  read  the  charming  history  of  Tiberius, 
Caracalla,  and  other  Cnsais,  and  the 
pleasure  they  took  in  watching  the  agonies 
of  tortured  children.  Thereupon  1  resolved 
to  imitate  and  surpass  these  same  Csesars, 
and  that  very  night  I  began  to  do  so.  For 
.some  time  I  confided  my  secret:  to  no  one, 
but  afterwards  I  communicated  it  to  my 
cousins  Gilles  de  Sile,  then  to  Master  Roger 
de  Briqueville,  and  then  to  Henriet  Ponton, 
Ro.ssignol,  and  Robin."  These  last  were 
the  servants  of  De  Retz. 

This  is  the  historical  character  of  the 
famous,  or  rather  infamous,  Bluebeard. 
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SITTING  IN  DHARNA. 


PROBAHLY  liic  best  account  of  sitting 
in  Dhama  is  to  be  found  in  Mr.  Nel- 
son's work  on  "  Hindu  l^w."  •  The  following 

description  is  there  j(ivcn  :  - 

"  ihe  recognizcil  mode  of  compelling;  a 
debtor  to  pay  up  appears  to  have  been  by 
sending  a  Brahman  to  doDharna  [is  this  our 
"  dun  "  ?]  bolore  his  house,  with  a  da;^f;er  <>r 
bowl  of  pdison  to  be  used  by  the  Hrahman  on 
his  own  body  if  the  debtor  proved  obsiinaie. 
When  the  tax<collector  gave  too  much  trouble, 
a  ryot  would  sometimes  erect  a  Koor,  or  pile 
of  woo  1.  anr!  burn  an  old  woman  on  it  by  wny 
of  bnnj^mg  .sin  on  the  head  of  his  tormentor. 
The  Ux  talionis  obtained  in  the  following 
shape:  Persons  who  considered  themselves 
a,_T_rrievfd  i>y  acts  of  their  enemies  would 
ki.l  thuit  own  wives  and  children,  in  order, 
as  wc  may  suppose,  tti  compel  ibeir  enemies 
to  do  a  sinoilar  act  to  their  own  hurt. 
Thus  two  Brahmans  cut  off  their  mother's 
head  to  spite  a  foe.  And  it  seems  tint  upon 
being  puni:>hed  by  loss  of  caste,  out  of 
deference  to  the  feelings  of  the  British 
Government,  these  simple-minded  men 
ex])ressed  the  jjrcatest  surprise,  since  they 
had  acted,  so  they  said,  thrnusjh  ignorance. 
On  one  occasion  five  women  were  put  to 
death  together  for  witchcraft,  after  being 
regularly  tried  for  the  offence,  according  to 
custom,  by  the  heads  of  their  caste 

"  With  rejjard  lo  the  lex  talionis,  a  letter  is 
preserved  in  Recueil  X.  of  the  Leitna  atr. 
et  M.,  written  by  Father  Martin  in 
in  which  he  describes  I'lc  h  m  ril^le  practice 
in  vocjue  amongst  ilu-  inhabitants  of  the 
Marava  country,  of  killing  or  wounding  one- 
self, or  one's  wife  or  child,  in  order  to 
compel  one's  enemy  to  go  and  do  likewise. 
Such  a  prartire  can  obtain  only  where  no 
legal  means  exist  of  obtaining  reparation 
for  wrongs  su£Eered.   It  would  be  very  inter* 


esting  to  know  to  what  extent  this  natural 
law  has  prevailed  in  various  forms  in  South 

India,  and  whether  its  influence  has  yet 

allo;;e?her  Jieil  out. 

■'  The  practice  ot  Dharna  would  seem  to  be 
nothing  more  than  a  threat  of  instantly 
resorting  to  the  lex  tmliottis.  And  I  take  it 
that  .Marco  Polo  was  mistaken  in  his  view 
of  I  lie  meaning  of  a  creditor  drawing  a  circle 
round  his  debtor,  by  way  of  arresting  him, 
when  he  said  that  a  debtor  who  breaks  such 
arrest  '  is  punished  with  death  as  a  trans- 
gressor against  right  and  justice,'  and  that 
he  (Marco  Polo)  had  seen  the  king  himself 
so  arrested  and  compelled  to  pay  a  dd>t. 
Doubtless  the  king  was  coerced  by  the  threat, 
express  or  implied,  that  the  creditor 
wotilrl  kill  or  wound  himself  if  not  satis- 
fied, in  which  case  the  king  would  have 
been  bound  to  kill  or  wound  himself  in 
return.  Father  Bouchet,  in  the  letter  cited 
above,  tells  us  that  obstinate  (lL-l>tors  were 
arrested  in  their  houses  by  tiicir  creditors  in 
the  name  of  the  Prince,  under  pain  of  being 
declared  rebels,  and  when  so  arrested  durst 
not  pass  out  until  bystanders  had  interceded 
and  made  the  creditors  come  to  terms.  The 
use  of  the  name  of  the  Prince  I  regard  as 
imaginary,  and  opposed  to  native  ideas. 
What  coerced  the  debtor  probably  was  the 
fear  of  his  creditor  injuring  himself.  And 
possibly  it  is  this  fear  that  often  operates  on 
the  minds  of  native  servinta  of  the  present 
day,  when  they  decline  to  go  on  a  long 
journey  with  their  masters  without  first  par- 
ti.allv  satisfying  their  creditors,  and  where,  as 
so  often  happens,  an  old  man  or  woman  is 
killed  by  his  or  her  own  party  in  a  boundaiy 
riot,  probably  in  most  instances  the  object 
of  tht  slayers  is  to  bring  sin  on  their 
opponents." 
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I. 


THE  MATLOCK  WILL  CASE.*  . 


THE  great  Matlock  Will  Case  was  one  \  was  a  quarry  let  lo  a  iarmer,  Job  Knovvlcs. 
of  the  strangest  and  must  interesting  I  and  Sir  Joseph  Paxton.    Under  the  will, 
disputes  that  has  ever  occurred  in  the  history  '  Knowles  took  a  ri;;lil  of  workin*;  this  quarry 
of  the  law  tcslanicrUary.    It  related  to  the    rorlifcsubjecttohislca.se.   Nuttull  had  been 
valitiity  of  three  alleged  codicils  to  the  will    very  ill  for  some  time  previous  to  his  death, 
of  a  person  named  George  Nuttall,  who  died  '  and  suffered  in  particular  from  an  abscess 
at  Matlock  in  Derbyshire,  on  7th  March,    iit  liis  hack.    He  died,  as  we  have  said 
1S56.    The  testator  wa>  po.ssessed  of  con-    before,  on  tiic  7th  of  March.  1.S56.    On  the 
sitlcrahle  estatr.  l)nth  real  rind  personal.    He     2d  of  March  he  h-\(\   had  a  conversation 
was  a  bachelor,  luul  no  near  relations,  and  j  with  his  attorney,  Newboki.  and  desired  his 
was  not  on  intimate  terms  with  such  as  he  j  attendance  on  the  following  day ;  but  when 
had.     His  cousin.  Catherine  Mar.sden,  had  |  Newbold    came    next    day    accordinj^  to 
lived   with  him  as  housekeeper  for  many    nrrnnj;emenl,  he  was  uimhlf  to  spc  d<  ;  .ind 
years,  and  was  living  with   him  in  that    although  he  pointed  to  the  bedroonj  cup- 
capacity  at  the  time  of  his  death    One  of  |  board,  the  object  of  his  anxiety  could  only  be 
her  sisters  was  married  to  John  Else,  assist-    surmised.  On  one  side  it  was  alleged  that 
atlt  overseer  of  Matlock  and  bailiff  of  the     he  wished  to  get  at  the  will  for  the  purpose 
County  cVnirt     Niitt  ill  wns  a  lanf|-stirve\ di,    of  cancelling  it  ;  on  the  other  side  it  was 
aiid  had  been  accustonicil  to  employ  l%lse  in  :  suggested  that  he  intended  lo  acknowledge 
copyini;  accounts  and  collecting  rents ;  and    it  as  his  last  will  and  testament.    The  will 
K-l.sc  wrote  a  hand  not  unlike  his,  though     contained  several  instances  of  misspelling, — 
distinguishable  from   it.     Nuttal!  made  liis     "  i  -'uli  "  for  "  dejit h,"  "  oweing  "  for  "  owing." 
will     the  genuineness  of  which  was  not  ^  and '•  surgion '*  for  "  surgeon."   Between  the 
disputed  —  on  1 5th  September.  1854.    It  1  date  of  the  testator's  death  and  the  day  of  the 
was  prepared  by  his  attorney.  Mr.  Newbold.  |  funeral.  Job  Knowles  announced  that  '*  there 
but  was  copied  in  duplicate  by  the  testator,  1  was  somethinfj  else."     The  cupboard  was 
And  both  copies  were  <iuly  cxeentet!      Thus  !  searched,  and  the  hitlotjraph  duplicate  was 
there  were  two  copies  of  his  wiii,  both  hoio-    discovered.   It  was  found  to  contain  an  inter- 
graph  and  both  in  his  possession,  and  one    lineation — of  which  there  was  no  trace  in 
was  kepi  in  his  bedroom  Clipboard.    Shortly    the  second  copy  —  gi^'ing  Else  an  annuity 
stated,  the  terms   pf    N'  ltt  ill's    will    were    of /"too.    No  question  as  to  this  interlinea- 
as  follows:    His  cousin  John  Xuttall  was    tion  was  raised  by  the  residuary  devisee, 
made  residuary  devisee  of  the  bulk  of  his    John  Nuttall,  who  died  on  12th  April.  1856, 
real  estate,  which  was  worth  from  ;^20CX>  to    leaving  his  property  to  the  principal  defend- 
jQyyoo  :\  year.     To  Catherine  Marsden  were     ants  in  trust  for  his  infant  children.  Less 
left  the  ftirnitnre  anri  efTccts,  the  testator's     than  ;i  forlnt^ht  after  Nuttall's   death  the 
dwelhng-house,  an   annuity,  and  a  hou.se    first  of  the  three  disputed  codicils  was  tound 
occupied  by  Else.    Else  received  an  interest  :  by  Else.   It  purported  to  be  holograph  and 
in  certain  titles.    Part  of  Nuttall's  estate  I  to  be  attested  by  two  laborers.  Buxton  and 

I  The  RKat  Mxtltick  Wil)  Case.  Crcw^aU  v.  Jsckson.  Derbjr  v-  RidiMid  Kcene  9t  LMidon.  SImpkin  Ifaishatt 
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Gregory,  and  was  mainly  in  favor  of  Cath- 
erine M.irsiJcn  and  Klse.  whom  it  also 
named  an  executor.  EUe  alleged  that  he 
had  discovered  this  codicil  among  the  papers 
of  the  deceased  along  with  an  epitome  or 
nhstract  of  the  will.  It  contained  qiiite  a 
variety  of  ortho':[raphiral  rrrors ;  as.  "  codicel  " 
for  "codicil"  i^lluee  times),  "hears"  for 
"heirs."  "doughter"  for  "daughter," 
"executers"  for  "executors,"  "conferm" 
for  "confirm  ;"  in  the  attestation  clause  the 
document  is  stated  to  have  been  executed 
"in  the  presences  of  us."  Eight  months 
later,  the  second  codicil  was  found.  Like 
the  former,  it  was  'liscnvereil  In'  KIse,  and 
was  iarg;cly  in  his  favor.  He  professed  to 
have  found  it  on  i6tb  December,  1856, 
pinned  on  to  one  of  the  leaves  of  a  little 
penny  account-book  which  had  belonged  to 
the  testator.  It  was  dated  6th  January, 
1856,  was  attested  by  Knowles  and  Adams, 
a  sargeon  who  had  died  since  the  action 
was  raised,  and  — subject  to  an  annuity  to 
Knowles's  son  and  another  to  Catherine 
Marsden'?;  mother  —  f^nve  the  bulk  of  the 
testator's  properly  to  Kise.  ihe  misspell- 
ings in  the  second  codicil  were  not  less  glar- 
ing than  those  in  the  Brst.  "  Contiguous 
became  "  contiguaes,"  "annexed"  dropped 
the  ultimate  "e."  "commutation"  was 
twice  rendered  "  commuation."  *'imm«li- 
atcly,"  "numbered."  "assigns,"  "tithe," 
and  "  prrsonci'."  became,  respectively,  "  im- 
mediatley,"  '  numbred."  "  assigncs,"  "  tith." 
and  "  pren.sence."  The  words  in  question 
were  all  correctly  spelled  by  the  testator  in 
his  authentic  will.  Though  the  suspicions 
of  Nutfall's  trustees  were  now  thoroughly 
aroused,  they  did  not  assume  the  responsi- 
bility of  questioning  the  codicils,  and  for  the 
time  both  passed  unchallenged.  Hut  after 
the  lap?;c  of  nine  or  ten  months,  a  third 
codicil  made  its  appearance.  It  was  dated 
12th  January,  1856,  six  days  after  the 
second,  and  like  its  two  predecessors  was 
entirely  in  fa\  r  of  F.lse,  whom  it  now  sub- 
stituted for  John  Nuttall  as  residuary 
devisee.    It  was  attested  by  Knowles  and 


Adams.   The  ci  rc  u  m  s  t  an  c  c  s  o  f  i ' .s  discovery 
were  as  follows  :  .At  the  back  of  Nuttall's 
hou.se  was  a  court,  on  one  side  of  which  was 
a  flight  of  ten  or  twelve  stone  steps  leading 
up  to  a  hay-loft,  at  the  farther  end  of  which 
was  a  small  lumber-room.   Else,  who  shortly 
'  after  the  testator's  death  had  taken  up  his 
.  residence  at  the  testator's  house,  desired  to 
(  have  the  window  of  this  place  cleaned,  and 
told  a  boy  named  Champion,  who  was  in  his 
service,  to  go  and  clean  it.    Here  we  shall 
tell  the  story  in  Else's  own  words:  "  Before 
the  window  was  a  window-board,  apparently 
fixed  and  firm.  The  boy  said,  *  Master,  can 
you  open  the  window  ?  '    I  unscrewed  it,  and 
I  tried  to  .;et  on  the  window-board,  and  laid 
hold  ot  it  in  order  to  spring  up  on  to  the 
window-board,  and  it  came  out  and  I  nearly 
fell  backward.    It  slid  out.    The  boy  saw  it. 
I  was  going  to  push  it  back,  and  the  boy 
said,  '  What  s  that  \ '    I  said,  '  What  ? '  He 
said, '  There  is  something  under  the  board.' 
I  looked,  and  saw  a  hole  under  the  window- 
board,  and  in  it  a  jar,  which  I  took  out  and 
found  in  the  jar  a  canvas  purse  and  a  paper; 
the  canvas  bag  (which  contained  twenty 
sovereigns)  was  twisted  round  the  paper;'* 
and  the  paper  was  the  third  codicil. 

The  patience  of  John  Nuttall's  trustees 
was  at  length  exhausted  ;  and  proceedings 
in  Chancery  were  immediately  taken.  An 
issue  was  directed  by  the  Master  of  the 
Rolls  to  determine  the  validity  or  invalidity 
of  tlie  codicils:  it  came  on  for  trial  in  1859 
at  the  iJerby  Summer  Assizes,  before  Lord 
Chief-Justice  Erie  and  a  special  jury.  The 
jury  found  in  t.i\>ir  of  the  codicils.  The 
Mri'-tc:  of  the  Rolls  was  dissatisfied  with 
j  the  verdict,  and  ordered  a  new  trial,  which 
I  took  place  before  the  Lord  Chief  Baron  at 
Derby  Spring  Assizes,  i860 ;  and  the  jury 
then  found  a  verdict  against  the  validity  of 
.  the  codicils    With  this  findinf^the  Master  of 
the  Rolls  was  satisfied.    The  Lords  Justices 
i  on  appeal  were  cquaJly  divided  in  opinion. 
Then  ilicrc  was  an  appeal  to  the  House  of 
I. Olds,  who  ultimatclv  decided  in  favor  of  a 
,  new  trial,  and  appointed  it  to  take  place  in 
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London  before  the  Lord  Chief-Justice  of  , 

England  and  a  special  jury.    The  third  trial  | 
commenced   at  the  Guild    Hall    on  Feb. 
22,    1864.     ^ir  Alexander  Cockburii  was 
on  the  bench ;  and  the  most  eminent  coun- 
sel at  the  bar  were  engaged  on  either  side. 
Mr.,   afterward  Sir  John,  Karslakc,  Q.  C. 
the   present   Lord    Firlcl.  .m  l  the  present 
Lord   llannen  appeared  lor  Kl.se;  Mr.  Ser- 
geant Hayes,  Mr.  Sergeant  BaHanttne,  and 
Mr.,    now  Mr.  Ju.stioe,  Wills  represented 
Xiittall's   trustees.    The   case    was  keenlv 
contested,  and  fur  a  long  time  the  tate  of 
the  day  seemed  doubtfuL   But  it  was  at 
last  decided  agaiinst  Else,  chiefly  by  the 
fono\viii<;  circumstances.     ( i  )    In  the  first 
pliice    Mr.  Sep^eaiU  li;i\cs,  with  aJm:rubie 
Irish  wit,  poured  such  a  tluud   of  ridicule 
upon    the  alleged  discovery  by  Else  of 
the  third  codicil,  that  Mr.  Karslake  could 
not   get  the  jury  to  consider  the  matter 
seriously  again.    "  What  could  be  more 
utterly  incredible,"    asked   the  learned 
Sergeant.  "  than  the  whole  story '  What 's 
that  .''said  !:!.se.  '  what 's  that  in  the  jar.*' 
Why,  a  codicil  tn  be  sure!  what  ehe  could 
it  be?    in  a  jar  in  u  hole  rn    tiie  wall, 
'covered  with  cobwebs,'  of  course  what 
Could  it  be  but  a  codicil  '   T!iis  finder  of 
codicils,  who  seemed  to  find  nothing:  hut 
codicils,  what  should  it  be  but  a  codicil,  and 
a  codicil  in  his  favor?  In  a  hole  in  the 
wall !   Why,  it  might  not,  but  for  this  mirac- 
ulous discovery,  ever  have  been  found  at  I 
all.    Not  until  the  house  was  pulled  down, 
a  ccniury  hence  perhaps !    What  a  place  1 
for  a  man  of  business  to  put  his  last  will  in !  ) 
Rut  what  will  you  say  when  I  tell  you  that 
1  win  'iioVi-  ^'i  tt  at)  iron  vice,  weighiufj  about 
sixty  pounds,  was  in  the  testator's  lifetime  , 
screwed  over  the  window-board  under  which  I 
the  hole  was  found,  so  that  the  testator  two 
months  before  his  (lra:!i,  Inlioiinf::  tinder  an  ' 
abscess  in  his  back  (which  he  described  in  | 
one  of  his  letters  as  five  inches  long,  three 
inches  broad,  and  one  and  a  half  inches 
deep),  must  have  gone  up  to  that  loft,  un- 
screwed this  vice,  lifted  it  up,  made  the 


hole  in  the  wall,  deposited  the  jar  with 

the  twenty  sovereigns  and  the  codicil,  then 
covered  it  up  and  screwcil  the  vice  over 
it  again  ;  and  all  this  to  prevent  any  one 
from  ever  finding  it.  fLaughter.)  The 
hole  in  the  wall !  Why,  imagination  could 
hardly  go  beyond  it  !  No  more  codicils 
had  heen  f^und  since,  and  one  great  blessing 
of  these  Chancery  proceedings  had  been 
that  they  had  stopped  the  finding  of  codicils. 
(Laughter.)  Hut  for  them  a  fourth  codicil 
must  have  been  foun>l '  It  must  havemme. 
The  second  and  third  had  each  been  tound 
after  nine  months,  —  the  usual  period  of 
gestation,  —  but  perhaps,  as  there  was  so 
little  of  the  property  still  left  to  be  disposed 
of,  this  might  hax'e  been  only  a  seven 
months'  codicil.  (^Cireat  laughter.)  It  was 
certainly  difficult  to  conceive  where  it  could 
have  been  found.  One  could  hardly  imagine 
any  more  ob<5cnre  place  for  secreting  another 
codicil.  Perhaps,  hovvever,  in  Job  Knowles's 
quarry,  while  his  men  were  blasting  the  rock 
with  gunpowder  of  course,  in  some  fissure 
Else  might  have  seen  an  antediluvian  toad 
sittini^  on  soniethiiii;  (lan;;hter'.  and  said. 
'  Bless  me!  what  is  that  ?  igreat  laughter), 
'  what  could  it  be  but  a  codicil  ? ' "  CRoars 
of  laughter).  Wrath  is  cruel  and  anger  is 
outrageous,  but  who  is  able  to  stand  before 
ridicule Even  more  effective  than  Mr. 
Sergeant  Hayes's  mirth  was  the  evidence  of 
the  expert  Chabot.  He  pointed  out  that 
there  was  a  keyword  by  which  the  hand- 
writing of  the  testator  could  be  infallibly 
distinguished  from  that  of  Else.  It  was 
the  shortest  and  commonest  of  all  words 
in  the  language,  —  the  little  monosyllable 
"to."  Nul  rail's  habit  was  to  leave  the  "t"  in 
"io"  whoiiv  ttnciossid.  lie  sometimes,  but 
very  rarely,  crossed  it  tkrottg/t^  the  cross  ex- 
tending on  each  side  of  the  down-stroke.  He 
ftiilf  rnis^fd  it,  beginning  the  cross  at  the 
down  stroke,  so  seldom  that  practically  it 
might  be  said  he  never  did  it  at  all.  Else 
sometimes  but  very  seldom  left  the  "  t "  un- 
crossed ;  he  also  sometimes  but  very  seldom 
crossed  it  wholly,  his  cross  extending  right 
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and  left;  but  in  at  least  80  instances  out  uf 
100  he  would  half  cross  it.  Chahot'??  evi- 
dence in  support  of  this  conclusion  may  be 
presented  in  tabular  form. 


Numhfr  4>/  limt-s  the  "'/*'  ///  tfu  u/oni  "  lo  "  /• 


Whole 
CiMmJ. 

Fifty  of  Nutta1l*«  Icttan   .  . 

«3« 

M 

TM'  t.iv .  ;^hi  of  Klw'itettcn 

iO 

28 

S« 

i 

0 

Wilde 

Croiwtd. 

Half 

0 

0 

3 

l'ridi»l>ut«<l  part  of  epitome 

-  "3 

1 

0 

0 

0 

7 

0 

16 

10 

0 

1 1 

2 

13 

6 

4 

In  the  skilful   hands  of  the  Lord  Cbicf- 

Ju'-tice  of  {'"nj^hnd,  the^e  figures  secured  a 
verdict  lor  llic  dclendaiits. —  Lex. 


THE  SACRED  TWELVE. 


THE  institution  of  trial  hv  iur\  is  re-^arded 
by  int»dern  lawyers  with  less  awe  and 
complacency  than  were  formerly  deemed  to 
be  decent  and  appropriate.  In  civil  causes  a 
jury  has  alreailv  ceased  'n  be  the  machinery 
most  commonly  employed  lor  the  deleimina- 
tion  of  issues  of  fact,  and  even  in  criminal 
trials  the  bold  voice  of  the  reformer  has 
bcjjun  to  cry  f'T  il'.ei  ations  antl  innovation. 
Attention  has  lately  been  pointedly  directeil 
to  some  ot  the  peculiarities  of  the  jury  sys- 
tem by  the  remand  of  a  half-tried  murderer 
until  the  foll  iwlni^  sessions  because  a  juror 
went  honu-  to  lunch,  and  bv  the  adjourn- 
ment for  weeks  (»f  the  Hansard  Cave  after  a 
great  number  of  persons  had  been  .engaged 
for  many  days  in  partly  trying  it.  It  may 
be  inteiestintr  to  note  how  these  peculiari- 
ties have  obtained  their  |)lace  in  our  law. 

The  unanimity  of  the  jury  in  criminal 
cases,  either  for  acquittal  or  conviction,  has 
long,  perhaps  always,  been  rc;;arded  as 
essential,  although  a  passage  in  Hritton  has 
been  understood  to  suggest  that  in  his  day 
(when  jurors  still  decided  on  their  own 
knowledge)  a  dissenting  minority  was  some- 
times taken  nut  of  liie  mh  v  ami  re[il,iced  by 
other  jurors  if  they  swore  they  knew  nothing 
about  the  matter.  And  few  English  lawyers 
would  be  prepared  to  go  beyond  Sir  J.  F. 
Stephen's  proposal  to  accost  the  verdict  of  a 
considerable  tnajority,  but  i»n!v  where  it  was 
for  acquittal  and  where  no  unanimous  ver- 


dict  could   be   procured.    In    civil  cases, 
however,  it  seems  clear  that,  in  and  before 
the  reign  of  Edward  I.,  the  judge  could  take 
I  the  verdict  of  a  majority;  but  it  was  settled 
'  belorc  the  end  «>f  the  fourteenth  century 
I  that  this  was  not  the  law,  the  judges  ruling  that 
I  "  if  there  be  eleven  agreed,  and  but  one  dis- 
j  senting.  who  says  that  he  would  rather  die 
ill  prison,  yet  the  venllct  shall  not  be  trikm 
bv  eleven,  no,  nor  yet  the  refuser  hned  and 
imprisoned  ;  and  iherctorc  where  such  a  ver- 
j  diet  was  taken  by  eleven,  and  the  twelfth 
I  fined  and  imprisoned,  it  was  upon  great 
advice  ruled  that  the  verdid  was  void,  and 
the  twelfth  man  delivered,  and  a  new  veniit 
\  awarded  ;  for  men  are  not  to  be  forced  lo 
\  give  their  verdict  against  their  judgment." 
'  In  spite,  however,  of  the  apparent  fairness 
of  this  last  sentiment,  it  was  long  held  to  be 
.  the  duty  of  the  sheriff  to  send  jurors  who 
I  could  not  agree  after  the  judge  in  a  cart  as 
I  he  went  round  circuit,  and  to  deny  them  fire 
\  and  food  until  their  judgments  accorded. 
It  was  not.  indeed,  finally  settled  until  1866, 
though  first  decided  a  century  earlier,  that 
if  the  judge,  despairing  of  an  agreement 
being  reached,  discharged  a  jurv  in  n  crimi- 
nal case,  the  prisoner  could  be  put  upon  bis 
trial  again. 

The  "  patrtarchal  and  apostolical  number 

of  twelve.'"  as  the  proper  and  only  admis- 
sible number  for  a  jury  trying  cases  accordinj; 
to  the  common  law,  has  come  down  to  m 
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from  reni<ite  antiquity.  Coke  thought  that 
its  origin  was  surrounded  with  abundance  of 

mystery,  ami  it  seems  clear  that,  as  a  "  legal 
number,"  it  is  far  olfier  than  the  pcttv  jury 
itself.  Yet  it  was  not  always  universal.  In 
1652  a  Cornish  custom  to  have  juries  of  six 
was  declared  to  be  bad  ;  but  evidence  was 
given  that  h  juries  had  been  widely  iist-d 
in  the  county,  and  by  a  special  statute  ol 
Henry  \' III.,  juries  of  six  were  allowed  in 
Wales.  The  County  Court  jury  of  five  is, 
of  course,  a  very  recent,  and  some  think  a 
very  unfortunate,  innovation,  and  the  Court 
in  which  it  sits  is  iisclf  only  hfty  years  old. 
But  the  jury  of  the  grand  assize  consisted  of 


sixteen  men,  which  still  finds  a  parallel  in  the 
jury  of  presentments  of  the  Liberty  of  the 

Savoy.  The  modern  grand  jury,  the  coro- 
ner's jury,  and  the  jtiry  at  lunacy  and 
ecclesiastical  mquismons  number  anything 
between  twelve  and  twenty-three,  whereof 
twelve  at  least  must  agree  on  a  verdict.  So 
much  for  the  law  ;  the  practice  is,  at  least 
according  to  common  report,  that  where  the 
jury  consists  of  twelve  only,  one  petty  jury- 
man can  get  the  plaintiff  a  verdict  or  acquit 
the  prisoner,  if  only  he  is  sufficiently  obsti- 
nate, and  if  he  have  breakfasted  with  foresight 
and  discretion.  —  Ex, 


JUDICIAL  WIGS. 


^  %  TIE  uses  of  perukes  and  periwigs  by 
judges  and  barristers  as  part  of  their 
professional  attire  dfites  from  1670,  and  has 
been  retained  to  the  present  day,  although 
long  abandoned  by  the  other  two  learned  pro- 
fessions, and  still  longer  by  general  society 

The  horsehair  wigs  of  the  present  day  arc 
made  only  of  the  best  horsehair.  It  is  the 
white  qualities  which  are  chiefly  used, 
bona;^it  just  as  it  is  cut  from  the  horse.  .Some 
of  It  conies  from  South  America,  some  from 
France,  some  from  China,  and  some  from 
Russia.  English  horsehair  is  the  best,  being 
white  down  to  the  points.  The  hair  is  first 
hackled  out,  and  sorted  into  lengths.  It  is 
then  drawn  through  brushes  three  or  four 
times,  and  next  goes  through  the  process  of 
boiling,  bleaching,  baking,  and  curling  on 
sni.ill  wooden  pipes,  in  on!er  tn  prepare  it  ! 
for  the  loom.  Next  it  is  woven  into  material 
on  silks  of  varying  degrees  of  fineness  (this 
work  is  done  by  women),  and  picked  out  for 
the  different  portions  of  the  wigs,  which  are 
m  I'le  on  lilncks  or  morlel.^,  of  which  there  are  > 
nearly  a  couple  ot  hundred.  As  a  rule,  very 
little  of  the  hair  in  its  raw  condition  is  of 
use.    Most  wig-makers  boy  their  hair  in  a 


curled  state  from  large  curlers;  but  others 
curl  their  own  with  a  small  hand-curling 
machine*  which  keeps  the  wig  in  a  more 
firm  condition,  and  prevents  the  hair  turning 

to  a  yell  iw  hue,  as  happens  with  inferior 
kinds.  With  this  exception  everything  is 
done  by  hand. 

Years  ago  wigs  had  to  be  perpetuall) 
curled  and  frizzed  and  powdered.  To 
Humphrey  Ravenscroft  —  the  founder  in 
1726  of  the  firm  of  wig-makers,  and  makers 
of  all  things  belonging  to  lawyers'  profes- 
sional attire,  on  the  same  premises  in  Serle 
Street,  Lincoln's  Inn,  occupied  by  the  pre- 
sent firm  -  nccurrcd  the  idea  of  permanently 
fixing,  by  meciiaaic^l  means,  the  muhitudi- 
notts  curls  of  wigs.  The  {general  use  of 
unite  liair  for  the  manufacture  of  wigs  was 
!  precluded  at  that  time  In'  its  enormous  price, 
according  to  Diprose's  "  St.  Clement  Danes' 
Parish"  (1876).  from  which  many  of  these 
details  are  taken,  f  n  the  "  Weekly  journal  *' 
for  1720.  It  is  stated  that  the  white  hair  of  a 
woman  who  lived  to  the  age  of  170 —  a  mis- 
print  probably  for  107  —  was  sold,  after  her 
death,  to  a  periwig-maker  for  ^50.  After 
a  variety  of  experiments  he  took  out  a  patent 
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in  1822.  Its  terms  arc  these.  It  is  a 
patent  for  "  making  a  ff)rcii,sic  wii;,  the  curls 
whereol  arc  coiistructctl  on  a  principle  to  su- 
persede the  necessity  of  frizzing,  curling,  or 
using  hard  pomatum,  and  for  forming  the  curls 
in  a  way  not  to  be  uncurled  ;  and  also  for  the 
tails  of  t!ic  win  "Ot  to  require  tyinc:  dress- 
ing ;  anil,  iiirlhcr,  the  impossibility  of  any  per- 
son untying  them."  This  patent  contained  the 
principle  of  the  present "  fixed  "  wig.  of  which 
thi-y  aro  the  makers.  Till  tluii  wigs  had 
been  made  of  human  hair,  but  by  using 
white  horsehair  with  a  judiciously  small 
quantity  of  black  hair*  a  wig  bearing  a  close 
resemblance  to  the  old  powdcnil  \s\-^  was 
produced.  The  proportion  is  about  one  of 
black  to  five  of  white.  Ihe  invention  was 
mainly  introduced  to  •enable  bench  and  bar 
to  evade  Pitt's  tax  on  hair^wder.  The 
old  wigs  were  much  heavier,  owing  to  the 
quantity  of  grease  which  was  being  continu- 
ally rubbed  into  them.  The  lining  was 
necessarily  thick*  and  contrasted  very 
unfavorably  with  the  present  light  silk- 
ribhoii  frame.  The  powder  was  always 
coming  offj  and,  with  the  old  wigs,  cleanli- 
ness was  out  of  the  question. 
Messrs.  Ravenscrofts'  walls  are  hung  with 


I  a  valuable  Collection  of  portraits  of  legal 
celebrities,  gradually  acquired  since  1726. 
The  Lord  Chancellors  begin  with  Lord 
Chancellor  Somers.  1697.  The  portraits  of 
Brougham  and  Erekine.  sketched  at  the 
trial  of  Queen  Caroline,  are  particularly 
happy  likenesses.  The  earliest  of  the  Lord 
Chief  Justices  of  the  King's  Bench  on  the 
walls  is  Lord  Raymond,  1725  ;  and  the  first 
of  the  Common  Pleas  Chief  Justices,  Lord 
Walsinghiiin,  i/Ji.  The  Chirf  Barons  of 
the  Exchequer  begin  with  Sir  Geoffrey  Gil- 
bert, 1725,  and  end  with  Sir  Fitzroy  Kelly, 
the  last  of  the  Chief  Barons.  In  nearly 
every  case  the  portrait  bears  the  signature 
of  the  learned  judge  whom  it  represents. 
These  jnjrtraits  show  the  style  of  judicial 
wigs  during  more  than  a  couple  of  centuries. 
Hogarth's  "  Five  Orders  of  Periwigs  "  finds  a 
place  on  the  walls.  An  interesting  auto- 
graph-book is  kept,  containing  the  signa- 
tures of  celebrities  on  the  bench  and  at 
the  bar  during  the  last  stxty^even  years, 
as  well  as  of  the  Speakers  of  the  House  of 
Commons,  including  Mr.  Peel.  On  the  wall 
is  a  portrait  of  1-ord  Eversley,  a  former 
Speaker,  who  died  recently  at  the  age  <^ 
ninety-five.  —  Lmw  yommai. 
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THE  SUPREME  COURT  OF  VERMONT. 


By  Hon.  Russell  S.  TArr. 
I. 

THE  PRE-REVOLUTIONARY  COURTS. 


PRIOR  to  the  Revolutionary  War  the  pre- 
sent State  of  Vermont  was  included 
in  the  limits  of  the  province  of  New  York, 

the  Connecticut  River  forming  the  e  i^lern 
boundary.  At  the  time  of  the  conquest  of 
Canada  in  1760,  the  only  while  settlemeiUb 
in  tiie  State  were  in  the  six  towns  bordering 
on  the  Conncciii  ut  north  of  the  Massachu- 
setts line,  and  tlu:  number  of  the  settlers 
was  probably  about  three  hundred.  Alter 
the  termination  of  the  French  war,  and  the 
treaty  of  Paris,  by  which  Canada  passed 
under  the  control  of  the  English,  settlements 
were  soon  made  as  far  nt)rth  as  the  valley  of 
the  Wiiiooski  west  of  tlie  Green  Mountains, 
and  Essex  County  in  the  easterly  part  of  the 
State. 

Albany  County. 

In  1765,  before  any  attempt  was  made  to 
organize  any  county  within  the  present 
limits  of  the  State,  Lieutenant-Governor  • 
Colden  issued  a  proclamation  commanding 
all  judges,  justices^  and  other  civil  uthcers  " 
holding  commissions  under  New  York  "  to 
exercise  jurisdiction  in  their  respective  func- 
tions, far  as  to  the  banks  of  the  Connecti- 
cut River.  1  hat  it  was  difficult  to  execute 
process,  if  any  issued,  is  apparent  from  the 
petitions  for  a  new  county,  in  which  it 'is 
stated  "  there  can  be  no  passinji  from  Con- 
necticut River  to  Albany  without  going 
through  the  province  of  the  Massachusetts 
Bay  ;  and  as  soon  as  the  officer  gets  across 
the  line  of  the  province,  his  office  leaves 
him.  and  tlie  delinquent  makes  his  escape.'" 

Many  justices  of  the  peace  were  appointed  ; 
but  their  precepts  could  not  be  served,  for 
the  reason  stated.  A  meeting  of  the  justices 
of  the  peace  and  quorum  was  held  at  Rock«* 

TO 


nigham  in  February,  1766,  and  constables 
were  appointed  for  some  of  the  towns.  It 
required  a  guard  of  a  docen  men  to  convey 
safety  a  prisoner  or  a  debtor  through  the 
woods  and  over  the  mountains  to  the  jail  at 
Albany.  The  whole  of  Vermont  was  nomi- 
nally within  the  limits  of  Albany  County;  but 
it  being  impossible  to  execute  the  process  of 
its  court?:  on  the  easterly  side  of  the  moun- 
tains, Cumberland  and  Gloucester  counties 
were  organized  in  that  part  of  the  province, 
in  1766  and  1770  respectively.  After  the 
latter  year  Albany  County  embraced  only 
the  territory  in  Vermont  west  of  the  moun- 
tains. At  this  time  (June,  1770)  suits  in 
ejectment  against  the  settlers  to  recover 
lands  in  and  near  Bennington  were  brought 
to  trial  at  Albany.  Ethan  Allen  was  ap- 
pointed by  the  settlers  an  agent  to  defend 
the  suits.  He  obtained  copies  of  the  Royal 
orders  and  instructions^  by  virtue  of  which 
Governpr  Wentworth  of  New  Hampshire 
had  made  t:jrants  and  given  patents  of  the 
lands  in  question,  and  employed  Mr.  Jared 
Ingersoll,  an  eminent  barrister  of  Connecti- 
cut, to  appear  for  the  settlers.  Upon  trial 
the  orders  and  instructions  were  excluded 
as  evidence,  and  judgments  passed  for  the 
plaintiffs.  Mr.  Kemp,  the  King's  attorney, 
observed  to  Mr.  Allen  that  the  people 
"  should  be  advised  to  make  the  best  terms 
possible  with  their  landlords,  for  might  often 
prevailed  against  right ;"  when  Allen  made 
his  noted  reply  that "  The  Gods  of  the  valleys 
are  not  Gods  of  the  hills."  Mr.  Kemp  asked 
for  an  explanation  ;  and  Allen  replied,  that, 
if  he  would  accompany  him  to  Bennington, 
the  phrase  should  be  explained.  Failing  to 
obtain  redress  in  the  courts,  on  Mr.  Allen's 
return  to  Bennington  the  "  Vermontese** 
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met,  and  resolved  to  defend  their  rijjhts  by 
force  ;  and  under  his  leadership  associations 
were  formed  for  the  purpose  of  resisting  the 
officers.  A  military  or<;atiization  was  efTcctcd, 
with  Mr.  Allen  as  colonel  commandant  ;  and 


ing.  Several  modes  of  blowing  it  up  were 
suggested,  when  Ethan  Allen,  to  divert 
vheir  minds  from  that  manner  of  destruction, 
proposed  that  Sim  Scars,  a  famous  land- 
speculator,  noted  for  selling  property  that 


in  the  vigorous  language,  undoubtedly,  of  the    did  not  belong  to  him,  "  be  employed  to  sell 
colonel,  the  settlers  gave  "  all  the  land-job-     the  d- 
bers  of  New  York  an  invitation  to  come 
and  view  the  dexterity  of  our  regiment." 
After  the  organization 


thing." 


CUMUhKLAND  Coi  NTY, 

established 


I 


of  Gloucester  County 
in  1770,  all  the  terri-  j" 
tory  west  of  the  moun-  • 
tains  was  within  the  ' 
limits     of      Albany  ' 
County,  with  the  city  1 
of    Albany    as  the 
county  -  scat.       The  \ 
sheriff  of  the  county, 
with  a  />flSSir  t  omitatus 
numbering  seven  hun- 
dred and  fifty  men,  at- 
tempted  to   serve  a 
writ     of  possession 
against  James  Hrack- 
enridgeof  Hennington. 
The  Green  Mountain 
Boys  assembled  to  the 
number  of  three  hun-  , 
dred,  and  presented  so  1 
formidable  an  appear- 
ance that  the  sheriff  L. 
and  his  posse,  "  not 
being  interested  in  the 
dispute,  made  a  hasty 

retreat,  so  that  a  musket  was  not  fired  on 
either  side."  Writs  of  ejectment  were  still 
issued  and  judgments  obtained  ;  but  when 
an  execution  or  writ  of  possession  issued,  it 
was  a  matter  of  certainty  that  the  officer 
attempting  to  make  service  would  experience 
a  vigorous  application  of  the  "  beech  seal " 
or  "  twigs  of  the  wilderness."  So  many  of 
the  recalcitrant  settlers  were  summoned  to 
the  City  Hall  in  Albany,  in  which  the  blind 
Goddess  purported  to  hold  sway,  that  a 
meeting  of  the  settlers  was  held  at  Benning- 
ton to  devise  means  to  get  rid  of  the  build- 


LUKK  KNOWI.TON. 


by  ordi- 
nance of  the  Governor 
and  Council  of  the 
New  ^'()rk  province, 
dated  July  3,  1766. 
was  the  first  county 
organized  within  the 
limits  of  V  ermont.  It 
embraced  substantial- 
ly the  present  coun- 
ties of  Windham  and 
Windsor.  Chester  was 
made  the  count  s -seat, 
and  provision  made 
for  the  erection  of  a 
court-house  anrl  jail  at 
that  place.  A  court 
of  common  pleas  and 
general  sessions  of  the 
peace  was  authorized 
to  l>e  held  semi-an- 
nually, each  session 
being  limited  to  four 
days,  and  the  two 
courts  authorized  to 
sit  at  the  same  time, 
in  order  that  business  might  be  **  constantly 
proceeded  in  and  all  unnecessary  attendance 
avoided."  In  1772  Westminster  was  selected 
as  the  shire  town ;  and  it  so  remained 
until  the  sessions  of  the  New  York  courts 
ceased  in  March,  1775.  The  judges  of  the 
Inferior  Court  of  Common  Pleas  were 
Thomas  Chandler  of  Chester,  Joseph  Lonl 
of  Putney,  and  Samuel  Wells  of  Brattleboro'. 
Their  commissions  were  first  dated  l6th 
July.  1766,  were  renewed  in  April,  1768.  and 
again  four  years  later,  when.  Judge  Lord 
being  then  "  at  the  sixty-eighth  year  of  his 
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age  and  troubled  with  great  deafness,  loss  oi 
memory,  dimness  of  sight,  and  a  paralytic 
tremor  in  his  hands,  Noah  Sabin  was  added 
to   the    bench.  Judge  Lord  to  continue  in 
office,  but  to  take  only  as  little  share  of  the 
burden  of  the  office  as  should  be  agreeable 
to    him."     Biographical   notices  of  'these 
judf^cs   may  be  found  in  Hall's  History  of 
Kastcrn    Vermont.     They  were   the  only 
judges    appointed  in 
this   c»>unty  prior  to 
March,    1775,  after 
which     time  no  ses- 
sions   of  the  courts 
were    held,  although 
commissions  were  is- 
sued  to  judges  at  a 
later    date.  John 
Chandler,  Crean 
Brush,   and  Samuel 
Gale    were  succes- 
sively clerks  prior  to 
the   year  1776;  and 
Solomon  Phelps, 
Micah   Town  send, 
Charles   Phelps,  and 
Samuel  Knight  were 
commissioned  as  at- 
torneys at  law.  As- 
sistant justices  of  the 
court  of  common  pleas 
were  appointed  as 
well  as  many  justices 
of  the   peace.  A 
court   of   Oyer  and 

Terminer  and  general  gaol  delivery,  at  which 
Hon.  Robert  R.  Livingston,  one  of  the  judges 
of  the  Supreme  Court  of  Judicature  for  the 
Province  of  New  Vork,  attended,  was  held 
at  Westminster  in  July,  1774.  To  constitute 
such  a  court,  it  was  necessary  that  one  of 
the  Supreme  Court  judges  should  attend. 
In  March,  1775,  the  people  became  so  excited 
over  what  they  deemed  to  be  grievous 
wrongs  and  injustice  inflicted  upon  them 
that  they  determmed  that  the  admnustration 
of  justice  in  the  hands  of  tories  .should 
cease;  and  "such  proceedings  were  there- 


STEPHEN  HOWE  BRADLEY. 


upon  had,"  that  the  riot  in  respect  thereto 
culminated  in  the  death  of  William  French 
and  Daniel  Houghton,  and  effectually  closed 
the  New  York  courts  in  this  county,  and 
none  were  afterwards  held.  An  accurate 
account  of  the  transactions  may  be  found  in 
the  history  above  mentioned. 

Gloucester  County. 

The  territory  in  the 
province  west  of,  and 
contiguous  to,  the 
Connecticut  Riverand 
north  of  Cumberland 
County,    was  estab- 
lished as  the  county 
of  Gloucester  by  ordi- 
nance passed  March 
16,  1770;  and  on  the 
succeeding  day  John 
Taplin  of  Newbury, 
Samuel    Sleeper  of 
Bradford,  and  Thomas 
Sumner  of  Newbury 
were  app>ointed  judges 
of  a  court  of  com- 
mon pleas.  Samuel 
Sleeper  was  a  Quaker 
preacher,  who  moved 
to  Newbury  from  New 
Hampshire  in  1762, 
but,  being  "  moved  by 
the  spirit,"  he  created 
disturbance  in  the  re- 
ligious  meetings  by 
interrupting  the  minister  while  preaching, 
with    laudatory  or   condemnatory  ejacula- 
tions.     For   this  grave   offence  he  was 
confined  in  a  cellar,  and  threatened  with 
"thirty  lashes  in  full  tale'"  should  he  con- 
tinue to  e.xhibit  his  peculiar  propensities. 
He  was   released   upon    his  removing  to 
Bradford,  then    Moretown,  that  he  might 
more  fully  enjoy  his  religious  freedom.  It 
is  not  stated   that  his  conduct  while  re- 
siding in  Bradford  differed   from  that  in 
Newbury,  but  it  met  with  such  approval 
from  the  authorities  that  he  was  appointed 
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a  member  of  the  judicitiry.  He  attended 
the  first  session  of  the  court,  and  in 

1772  Jacob  Bayley  of  Xcwbury  was  stib- 
stilutcd  in  bis  plnce.  In  1774  John  Peters 
of  Bradford  wai>  appointed  one  of  the 
judges.  Assistant  judges  and  justices  of  the 
peace  were  appointed.  Kingsland,  where 
the  town  of  Washington  is  now  located,  was 
selected  as  the  county-seat ;  it  was  an  unset- 
tled monntamous  town,  without  an  inhabi- 
tant  and  eight  miles  from  any  settlement. 
A  town  plot  was  laid  out  into  village  lots, 
and  in  the  centre  of  the  plot  a  jai!  was 
erected  which  gave  the  name  '*  Jaii  liranch  " 
to  a  tributary  of  both  Winooski  and  Wait's 
rivers.  The  court  met  for  the  first  time  on 
the  29th  day  of  May,  1770.  the  llircc  jud^^cs 
being  present,  and  "opened  as  is  usual  in 
otbor  courts."  The  court  docket  states: 
"  N.  B.  These  courts  were  the  courts  of 
Quarter  Sessions  and  the  Court  of  Common 
Pleas  for  said  county."  Justices  of  the 
quorum  were  present.  John  Taplin,  Jr.,  was 
high  sheriff,  and  John  Peters  clerk.  The 
court  adjouri^cd.  without  transacting  busi- 
ness, until  the  last  Tuesflay  iii  Au2;ust,  1770, 
when  constables  were  appointed  tor  some  of 
the  towns,  and  an  order  made  "that  the 
plaintiff  filing  declaration  in  the  derk's 
office  eight  days  before  the  Court  should  be 
a  Barr  to  the  Defds.  I'leadinfj  an  Impar- 
lance." At  the  following  term,  in  November, 
1770,  eight  cases  appear  upon  the  docket, 
and  notwithstanding  the  supposed  pacific 
disposition  of  the  Quaker,  Judge  Sleeper, 
he  appears  as  plaintid'  in  one  and  defendant 
in  another.  He  was  not  present  either  as 
judge  or  party;  and  one  of  his  cases  was 
entered  "action  called  Put  over  "and  the 
other  "  N'ithcr  ai^pearing  Nnthing  done." 
The  other  causes  were  "  put  over."  or 
adjourned  to  next  term.  Court  adjourned 
to  the  last  Tuesday  in  February,  1771  ;  and 
the  record  of  the  term  following  IS  in  these 
words,  namely;  — 

*»  FebV  25*  1771  Sett  ont  fcom  moofetown  for 
Kings  Land  travieled  until  Knight  there  Being  No 


Road  and  the  Snow  very  Deep  we  tnvieled  on 
Snow  Shoes  or  Racats.  .on  the  26'^  wc  travieled 

some  ways  and  H«*ld  a  council  where  it  was  Con- 
cluded it  was  best  to  open  the  Court  a&  we  Saw 
No  Line  it  was  not  whether  in  Kingsland  or  Not 
Hut  wc  concluded  we  were  farr  111  the  woods  We 
Did  not  expect  to  see  any  House  unless  we 
marched  three  miles  within  Kingsland  anil  No 
one  Lived  there  when  the  COUTt  was  Ordered  to 
be  opciieil  on  the  Spot 
Present 

John  Tawjn  Judge 
John  Petkrs  of  the  Quoi* 
John  Tapli.v  Jur  Sheriff 

all  Causes  Continued  or 

adjourned  over  to  Next  tirm 

the  ('ourt  if  one  adjourned  over  untHl  the  Lsst 

tuesday  in  may  Next " 

In  May  the  court  succeeded  in  reaching 
the  court-house,  and  the  session  was  opened 

"  att  Kingsland  "  by  Proclamation.  A  re- 
cognizance, "Dated  some  time  a<:^oe,"  in  a 
bastardy  case  frum  Newbury  was  adjudged 
to  be  forfeited,  two  judgments  rendered  and 
two  causes  continued,  when  the  court  ad- 
journed until  the  August  term.  There  is 
no  record  of  any  subsequent  term,  until  that 
of  May,  1772,  when,  no  business  t>eing  trans- 
acted, court  adjourned  until  the  last  Tuesday 
in  August,  to  the  town  of  Newbury.  At 
this  time  the  settlements  on  the  west  side  of 
the  Connecticut  extended  far  north  towards 
the  Canadian  line ;  many  families  residing 
in  Maidstone.  The  people  required  courts 
more  easily  reaches!  than  those  held  in 
Kingsland  ;  and  on  the  9th  of  April.  1772, 
the  provincial  government  passed  an  ordi- 
nance directing  the  court  to  hold  a  session  in 
Newbury  on  the  last  Tuesdays  in  February 
and  August,  "during  the  space  of  seven 
years."  After  this  date  terms  were  regu- 
larly held  at  Kingsland  in  May  and  Novem- 
ber, and  at  Newbury  in  February  and 
August,  until  February,  1774.  The  court 
docket  until  and  including  this  term  is  in 
the  Granite  county-clerk's  office,  and  is  the 
only  known  record  of  the  court.  John 
Peters  was  clerk  until  June,  1774,  when  John 
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Lawrence  was  appointed.  The  docket  when 
Mr.  Peters  was  clerk  covers  all  the  terms 
save  August,  1771,  to  February,  1772,  inclu- 
sive, and  the  last  one  of  his  clerkship.  The 
court  appointed  constables  for  the  towns, 
and  granted  licenses  to  keep  tavern  ;  the 
keepers  were  generally  required  to  find  sure- 


dieted  the  damsel  for  the  crime  of  lewdness. 
At  one  term,  when  but  two  judges  were 
present,  *'  it  was  disputed  whether  two  made 
a  Cor  —  "  Five  precepts  were  returned,  but 
the  President  of  the  Sessions  declared  "  all 
causes  to  rest  or  continue  untill  nexterme." 
At  the  August  term,  1773,  the  court  met 


ties  that  they  would  "  keep  a  good  house.  '    at  the  hou.sc  of  Mr.  Robert  Johnston  in 

Newbury,  and  on  the  third  day  of  the  term 

"  adjourned    to  the 
building  intended  for 
a  court-house  and  gaol 
in  this  township  until 
four  o'clock  this  after- 
noon."    Votes  were 
then  taken  at  the  Quar- 
ter Sessions  in  relation 
to  accepting  a  "  logg 
gaol  and  fraim  for  a 
court-house,"  and  for 
finishing  it  so  as  to  be 
comfortable  and  con- 
venient for  a  family 
and  for  holding  court 
and  for  holding  ses- 
sions, etc.,  *'  not  to  be 
overnice  in  doing  it." 
It  was  voted  to  petition 
the  provincial  assem- 
bly to  lay  a  tax  on  the 
county  of  j{^40O  to  finish 
this  building  in  New- 
bury in  part  and  "  to 
Doe    something  att 
Kingsland  toward  re- 
pairing that  gaol  and  court-house."    At  the 
first  term  held  in  Newbury.  August,  1772, 
John  Grout,  who  had  been  licensed  as  an  at- 
torney under  the  hand  and  seal  of  the  Gov- 
ernor and  Commander-in-Chief  of  the  prov- 
ince, was  admitted  as  an  attorney.    He  then 
moved  If)  cnicr  ten  actions,  the  defendants 
all  being  in  custody  of  the  sheriff  ;  but  the 
court  refused  to  take  cognizance  of  them  for 
the  reason  that  at  the  time  the  writs  were 
issued  Grout  was  not  an  admitted  attorney 
of  the  court,  although  he  was  licensed  as  an 
attorney  by  the  Governor.  At  a  subsequent 


"  keep   a   good   and   regular  tavern,"  etc. 
Occasionally  no  busi- 
ness was  doneata  term. 
Causes  were  referred, 
jury    trials   had,  and 
grand      juries  sum- 
moned.   At  one  term 
six  of  a  panel  of  grand 
jurors     were  named 
Chamberlin.    No  one 
of  the  name  was  in- 
dicted at  that  term, 
but  at  a  subsequent 
term  one  of  the  six, 
Richard  Chamberlin, 
was  indicted  for  mur- 
der.   There  is  no  sub- 
sequent mention  of  the 
case   in  the  docket ; 
but  Richard  evidently 
was  himself  again,  for 
he    and    two   of  his 
namesakes  appear  as 
members  of  the  next 
grand  inquest. 

At    the  February 
term.  1773,  Rebecca 

Martin  complained  of  Hczekiah  Sillaway, 
at  one  time  surveyor  of  highways  and  con- 
stable of  Bradford,  for  that  he  did  beget  her 
with  child.  It  appearing  that  the  child  was 
born  "  ten  yearly  months  and  one  day 
from  the  time  she  swore  he  begat  it,  the 
court  having  considered  the  matter,  clears 
the  said  Hezekiah  from  the  charge  laid 
against  him  by  the  said  Rebecca."  .Aulus 
Gellius,  who  wrote  in  the  third  century  that 
the  utmost  |>eriod  of  gestation  was  in 
the  eleventh  month,  was  no  authority  in  the 
courts  at  Newbury.     The  grand  jury  in- 
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term  Mr.  Grout,  who  resirled  in  Chester, 
appeared  "  by  his  agcnl  iVIr.  i'hclps."  How 
many  sessiuns  uf  the  court  were  held  after 
Jane,  1774,  is  uncerrain.  I  find  nothing  to 
indicate  any  ;  and  as  they  ceased  in  Cum- 
berland County  the  following  March,  it  is 
safe  to  infer  that  they  did  not  continue  long 
after  that  period  in  Gloucester  County. 

Charlottf,  County. 

In  1772  the  northerly  part  of  Albany 
County  lying  on  both  sides  of  Lake  Cham- 
plain,  including  western  Vermont  north  of 
the  Battenkill  at  Manchester,  was  organized 
as  Charlotte  County 

In  April,  1772,  twenty-six  inhabitants  of 
Socialborough.  which  included,  under  a  New 
York  charter,  the  whole  or  part  of  the  towns 
of  Rutland  and  Clarendon,  petitioned  for  the 
establishment  of  the  shire  at  that  place; 
while  twenty-one  of  the  residents  ot  that 
town,  with  others  of  the  New  Yorle  towns 
of  Crown  Point,  Ticonderoga,  and  Skcnes- 
borouL^h  (now  Whitehall)  asked  that  the 
latter  be  made  the  county-seat.  The  New 
Yoric  Executive  and  Council  deemed  it  pru- 
dent to  locate  the  Court  House  at  a  greater 
distance  from  the  grants  ;  for  on  the  8th  of 
September,  1773,  it  was  ordered  by  his 
Excellency, "  with  the  advice  of  the  Council, 
that  an  ordinance  issue  establishing  a  court 
of  common  pleas  and  a  court  uf  ^^eneral 
sessions  of  the  peace  to  be  held  annuatiy  in 
the  County  of  Charlotte  at  the  hou.'^e  of 
Patrick  Smith,  Esq.,  near  Fort  Edward,  on 
the  third  Tuesdays  in  the  months  of  October 
and  May." 

On  the  same  day  Philip  Schuyler  was 
appointed  Judge  of  the  Court  of  Common 
Ileas,  and  Patrick  Smith  county  clerk  :  the 
first  session  was  held  in  October,  1773.  In 
1774  there  was  no  jail  nor  court-house  in 
the  county,  and  the  leijislatnrr  pa^^sed  an 
act  reciting  that  **  A  great  part  of  the  said 
county  being  involved  in  a  state  of  anarchy 
and  confusion,  by  reason  of  the  violent  pro- 
ccedinfis  of  riotous  and  disordcrK  people, 
from  whence  it  must  at  present  be  extremely 


difficidt,  if  not  impracticable,  to  bring  offend- 
ers to  justice  within  the  said  county,"  and 
providing  that  the  courts  in  Albany  County 
should  have  jurisdiction  of  crimes  committed 
in  Charlotte  County. 

The  government  of  New  York  also  passed 
the  most  despotic  and  blood-thirsty  act  that 
ever  was  enacted  in  America,  which  con- 
tained a  provision,  that,  if  offenders  should 
be  indicted  for  certain  capital  offences,  they 
should  be  adjudged  to  be  convicted  and 
attainted  ot  felony,  and  should  suffer  death 
as  in  cases  of  persons  convicted  and  attainted 
of  felony  by  verdict  and  judgment;  and  the 
courts  were  authorized  to  award  execution 
the  same  as  if  they  had  been  convicted. 
Death  was  the  penalty  under  the  New  York 
hw  to  be  inflicted  upon  any  one  assuming 
judicial  power  unauthorized  by  that  State, 
and  u[>oi)  rioters  for  demolishing;  an  oitt-housc 
or  destroying  even  a  sheaf  of  wheat  in  any 
enclosure.   The  people  of  New  York  S3rtn- 
pathized  with  the  settlers,  and  the  processes 
of   the   courts   of  Albany    and  Charlotte 
counties  were  disregarded  by  the  settlers  in 
Vermont,  and  forcibly  resisted  if  necessary. 

No  resident  of  the  State' ever  held  any 
judicial  position  in  the  courts  of  either 
county,  unless  that  of  justice  of  the  peace. 
Of  the  latter  there  were  John  Munro  of 
Shaftsbury,  Benjamin  Hough  and  Mr. 
Spencer  of  Socialborough,  Bliss  Willoughbf 
and  Ehenezer  Cole  at  or  near  Bennington* 
and  George  Gardiner  of  Pownall ;  but  the 
exercise  of  their  judicial  functions  was  not  a 
pleasant  pastime.  No  sesskm  of  the  courts 
of  cither  county  was  ever  held  in  Vermont ; 
and  their  jurisdiction,  save  in  theory,  never 
extended  over  it. 

After  the  sessions  of  the  New  York  courts 
ended  in  [775,  no  judicial  organizations  ex- 
istt- 1  in  \%^rn:nnt  until  the  Special  courts 
were  established  in  1778. 

tub  vermont  courts. 

The  Special  Courts  ik  1778. 

The  orr;;aiii7ed  cfovernment  of  Vermont 
began  in  ij/ii.  The  first  Constitution,  Chap. 
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II.  Sec.  4.  provided  that  "  courts  of  justice 
shall  be  established  in  every  county."  The 
first    legislature  met  on  the   12th  day  of 
March,   1778  ;  adjourned  on  the  26th  to  the 
4th  day  of  June  ;  then  meeting,  continued 
in    session  two  weeks,  when  it  adjourned 
and   did  not  again  meet.    At  the  March 
session   two  counties  were  established,  — 
Henington  in  the  west  and  Cumberland  in 
the  east.    Two  shires  * 
were  createdineach,— 
Bennington  and  Rut-  ■' 
land,  Westminster  and 
Newbury.  County 
and  inferior  courts  are  I 
mentioned  in  the  leg-  | 
islative  records  ;   but  ' 
there  is  no  evidence, 
record  or  traditionary,  1 
that  any  were  organ- 
ized that  year.  At  the  1 
first    session  special 
courts    were  estab- 
lished.   On  the  24th 
March  the  A<5sembly 
records  show  the  fol-  ' 
lowing  vote,  namely  :  . 
Assembly madechoice  ' 
of  Gen.  Jacob  Bayley, 
first  judge,  Mr.  Jacob 
Burton,  second,    Mr.  \ 
William  Heaton.  third.   _  . 
Mr.    Reuben  Foster, 
fourth,  and  Capt.  John 
French,  fifth,  judges 

for  the  shire  of  Newbury  ;  Major  John  Shep- 
ardson,  first.  Mr.  Stephen  Tilden,  second, 
Hubbel  Wells,  Esq.,  third.  Deacon  Hezekiah  | 
Thompson,  fourth,  and  Nathaniel  Robinson, 
Esq.,  fifth,  juilges  for  the  shire  of  West- 
minster; Major  Jeremiah  Clark,  first.  Capt. 
Samuel   Robinson,    second,  Lieut.   Martin  ' 
Powel,  third,  Capt.  John  Fasset,  jr..  fourth,  j 
and  Lieut  Thomas  Jewett.  fifth,  judges  for  | 
the  shire  of  Bennington  ;  and  Joseph  Bowker. 
Esq.   first.    Major    Heber   Allen,  second, 
Charles  Brewster,  third.  Capt  John  Stark, 
fourth,   and   Capt.  Jonathan   Fasset.  fifth. 
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judges  for  the  shire  of  Rutland.    1  here  is 
nothing  in  the  record  of  the  election  of 
judges  to  indicate  the  name  of  the  rijurt, 
but  in  the  journal  there  is  the  record  of  a 
vole  "  that  the  special  courts  appointed  in 
the  several  shires,  etc."  ;  and  on  the  day  after 
the  election  of  the  judges  as  above  stated, 
Watts  Hubbard,  jur..  was  recognized  to  "  ap- 
pear before  the  special  [court]  of  the  half- 
shire  of  Westminster, 
when  summoned 
1  thereto,  etc"  Special 
I  courts  are  mentioned 
,  in  the  Assembly  rec- 
ords of  the  fifth  day  of 
June,    .several  days 
'   prior  to  the  election  of 
judges  of  the  special 
courts,  at  the  June  scs- 
i  sion .  The  day  preced- 
ing the  final  adjourn- 
ment of  the  latter  ses- 
sion, the  Assembly  — 

"  Voloi,  That  the  fol- 
lowing persons,  viz. : 
John  Shepardson,  Esq., 
Stephen  Tilden,  Esq., 
HfzekiahThomson.Rsq., 
Col.  Samuel  Fletcher,  and 
Mr.  Joshua  Webb,  be, 
and  they  are  hereby,  ap- 
pointed judges  of  a  spe- 
cial court,  in  the  shire  of 
Westminster. 

Voted,  That  Deacon 
Smailey,  Deacon  John  Buniei,  William  Heaton, 
Esqr.,  Mr  Benjamin  Baldwin,  and  Reuben  Foster, 
Ksqr,  be.  and  they  are  hereby,  appointed  judges 
of  a  special  court,  for  the  shire  of  Newbury. 

"  Votai^  I'hat  Samuel  Robinson,  Esqr.,  Martin 
Powell.  Esqr.,  John  Fasset.  Esqr.,  Thomas  Jewett, 
Esqr..  .and  M.ij  Gideon  Olin  be.  and  they  are 
hereby.  appointe<l  jiidj;es  of  a  special  court,  for 
the  shire  of  Bennnigton. 

••I'otiii,  That  Thomas  Rowley,  Esqr,  Major 
Heber  .\llcn.  Capt.  John  Stark,  Capt.  Jonathan 
Fasset.  and  Theodus  Curtis  be,  and  they  are 
hereby,  appointed  judges  of  a  special  court  for 
the  shire  of  Rutland." 
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I  am  not  aware  that  there  are  any  rec- 
ords of  these  special  temporary  courts  in 
existence,  if  indeed  any  were  kept.  David 
Redding  was  tried  and  convicted  of  treason, 
before  that  in  the  shire  of  Bennington,  Ethan 
Allen  State  Attorney  ;  and  Zerubbabcl  Matti- 
son  was  fined  for  "  enimical  conduct  "  by  the 
same  court.  I  learn  nothing  from  the  records 
as  to  the  powers  and  jurisdiction  of  the  spci  iul 
courts  ;  but  in  the 
absence  of  all  other 
courts,  it  is  probable 
they  took  jurisdiction 
of  all  matters  in  con- 
troversy brought  be- 
fore them,  both  civil 
and  criminal,  with  the 
sole  exception  of  the 
banishment  of  torics, 
for  which  a  superior 
court  was  created  at 
the  June  session,  with 
Col.  Peter  Olcott  of 
Norwich,  the  grand- 
father of  Mrs.  Rufus 
Choatc,  Bczaleel 
Woo<]  ward  of  D resden , 
N.  H.,  Major  Gris- 
wold,  Patterson  Pier- 
mont,  Esq.,  and  Major 
Tyler  as  judges.  I 
think  no  other  courts 
were  organized  in 
Vermont  in  1778  un- 
til the  special  courts 

ceased  to  exist.  Justices  of  the  j^eace  were 
appointed  at  the  October  session,  and 
among  tliem  were  special  judges.  —  Sam- 
uel and  Nathaniel  Robinson,  Fasset,  Jr., 
Powell,  Webb,  and  Wells.  Special  judges  — 
Powell,  Bowker,  Bayley,  and  Shcpardson  — 
were  appointed  judges  of  probate  in  their 
respective  districts.  There  were  no  lawyers 
in  the  State  save  those  adhering  to  the  New 
York  government  ;  nevertheless  the  .Assem- 
bly appointed  Captain  CofTein  of  Caveii<lish. 
Mr.  Rowley  of  Danby,  Ensign  Harris  of 
Halifax.  Mr.  Alverd  of  Wilmington,  and  Mr. 
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Jewett  of  Pownal  a  committee  to  "  prepare 
a  bill  to  regulate  attorneys  ; "  and  on  the  next 
day  their  report  relative  to  providing  attor- 
neys for  the  county  courts,  regulating  their 
fees,  etc.,  was  accepted.  The  common  law 
was  established  as  the  law  of  the  land.  Of 
the  twenty  judges  elected  in  March,  twelve 
were  re-elected  in  June,  with  eight  new 
ones,  so  that  under  both  elections  there 

were  twenty-eight  per- 
sons who  served  as 
judges.  They  were 
not  lawyers,  for  no 
lawyer  in  the  State 
acknowledged  its  ju- 
risdiction ;  it  was  not 
the  custom  in  the 
State  for  many  years 
to  select  lawyers  for 
judicial  positions.  A 
glance  at  their  names 
will  convince  one 
that  they  were  men 
of  strong  common- 
sense,  of  marked  dis- 
tinction in  their  day, 
and  as  well  qualified 
to  adjust  the  dififcr- 
enccs  between  their 
fellow-men,  in  the 
times  in  which  they 
lived,  as  Chief-Jus- 
tice Fuller  and  his  col- 
leagues are  to  settle 
the  abstruse  and  com- 
plicated questions  of  to-day.  Seventeen  of 
the  twenty-eight  were  members  either  of  the 
Governor'.^  Council  or  the  Assembly  at  the 
time  of  their  election.  .As  might  be  expected, 
many  of  the  judges  were  military  men.  The 
judges  of  the  Bennington  shire  were  all 
fighting  men,  headed  by  that  sturdy  patriot 
Jeremiah  Clark,  who  with  his  sixteen-year- 
old  son  fought  at  Bennington,  and  who  pre- 
sided at  both  trials  of  Redding  and  passed 
sentence  of  death  upon  him.  There  were 
one  general,  one  colonel,  four  majors,  six 
captains,  two  lieutenants,  five  esquires,  three 
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deacons,  four  misters,  and  plain  Charles 
Brewster  and  Theodus  Curtis.  The  acts 
authorizing  the  sf>ecial  courts  were  regarded 
as  temporary  merely,  to  last  only  until  the 
next  session  of  the  legislature,  even  if  there 
were  several  sessions  annually. 

The  Superior  Court,  1778-82. 

The  stirring  events  of  the  first  year  of 
Vermont's  existence 
preclude  the  idea  that 
there  was  much  busi- 
ness for  the  courts  ; 
in  fact,  the  only  busi- 
ness prior  to  Decem- 
ber of  which  we  have 
tangible  evidence  was 
the  trial  of  Redding 
for    treason,   and  of 
Zerubbabel  Mattison 
for    "  enimical  con- 
duct."   That  all  laws 
passed  in  1778  were 
but    temporary  and 
designed  to  last  only 
until   the  succeeding 
session,  may  be  in- 
ferred from  the  vote 
of   the  General  As- 
sembly   passed  the 
day  before  final  ad- 
journment  in  Octo- 
ber,   "  that    all  the 
bills  passed  the  two 
sessions  preceding 

this  (except  the  act  forming  the  special 
court,  and  the  act  respecting  banishment) 
be  revived  until  the  next  session  of  this 
Assembly."  The  act  creating  the  special 
courts  was  not  revived,  as  a  substitute  for 
them  had  already  been  provided  by  a  prior 
vote,  namely  :  — 

Resolved,  That  the  Hon.  Moses  Robinson. 
Kstjr.,  Ik*,  and  is  hereby.  appointe<l  Thief  Jiulge  of 
the  Superior  Court,  and  Major  John  Shepardson. 
second,  John  Fassct.  Jr.,  third,  Maj.  Thomas 
Chandler,  fourth,  and  John  ThrcKjp.  Esq..  fifth, 
judges  of  said  Court."  1 
7« 


STEPHEN  ROYCE. 


The  Assembly  voted  that  the  court  should 
not  sit  longer  than  one  week  at  one  sitting, 
and  should  convene  four  times  each  year, — 
at  Bennington  on  the  second  Thursday  of 
December ;  at  Westminster  on  the  same 

day  in  March  ;  at  Rutland  on  the  ;  at 

Newbury  on  the  same  Thursday  in  Septem- 
ber. Nothing  in  the  legislative  records 
indicates  the  passage  of  any  act  relating  to 

the  powers  or  juris- 
diction of  the  court. 
If  one  was  enacted,  it 
has  passed  into  obliv- 
ion with  the  other 
statutes  of  that  year, 
for  no  copy  of  the  acts 
of  the  year  1 778  is  now 
known.  In  February, 
1779,  it  was  enacted 
that  all  writs,  plead- 
ings, and  entries 
should  be  in  the  Eng- 
lish tongue  and  no 
other  ;  and  at  the 
same  time  one  supe- 
rior court,  for  the 
year  ensuing,  was  es- 
tablished. The  pow- 
ers and  duties  of  the 
judges,  one  chief,  and 
four  others,  those  of 
the  clerk,  the  Juris- 
diction of  the  court, 
and  the  times  and 
places  of  its  sessions 
were  defined,  and  an  act  passed  for  the 
directing  and  regulating  of  civil  actions. 
At  the  same  time  it  was  enacted  that  as  no 
county  courts  had  been  established,  all  causes 
within  the  jurisdiction  of  those  courts  should 
be  heard  in  the  Superior  Court.  At  the 
October  session.  1779,  it  was  provided  that 
the  judges  of  the  Superior  Court  should  be 
chosen  annually  by  the  joint  ballot  of 
Governor,  Council,  and  House  of  Represen- 
tatives. It  was  also  enacted  that  the  Superior 
Court  should  be  a  court  of  equity  in  all 
causes  where  the  matter  or  cause  in  dispute 
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was  above  twenty  pounds,  and  did  not  exceed 

four  thousand  pounds  lawful  money,  and 
that  entires  cxcecdins^  four  thousanci  pounds 
should  be  heard  by  the  Governor,  Council, 
and  HoDSe  of  Representatives,  but  parties 
could  appeal  to  the  latter,  ftoni  the  decisions 
of  the  Superior  (^outt.  The  first  Council  of 
Censors  criticising  the  acts  giving  judicial 
powers  to  the  legislature  as  designed  to  exalt 
the  legislative  above  the  judicial  department, 
that  part  of  the  statute  which  authorized  the 
legislature  to  hear  equity  rauscs  was  re))oale  ! 
in  October,  1 786.  In  February,  1 779,  divorce 
was  placed  within  the  jurisdiction  of  the 
Superior  Court.  The  powers  of  the  several 
courts  were  not  precisely  defined,  the  county 
courts  were  not  organized,  at  least  unt:l  the 
year  1781,  the  business  of  such  courts  having 
been  transferred  to  the  Superior  Court  by 
special  act.  In  February,  1781,  the  legislap 
ture  directed  that  there  should  be  five  judges 
of  the  county  court,  and  in  April  of  that 
year  passed  an  act  directing  the  county 
courts  in  their  office  and  duties. 

The  Superior  Court  held  but  one  <;cssion  in 
each  half-shirc  annually ;  the  county  courts 
were  not  organized  until  1781,  the  line  ot 
demarcation  between  their  respective  juris-< 
dictions  was  uncertain,  the  judicial  system 
so  confused,  that  in  1782  "an  act  dcfiiiin^^ 
and  limiting  the  powers  of  the  several  courts 
within  this  State,"  was  passed,  by  which 
the  county  courts  were  continued,  the 
Superior  Court  abolished,  and  tlic  Supreme 
Court  of  Judicature  establishcii.  the  powers 
of  the  courts  accurately  defineii,  and  the 
times  and  places  of  their  sessions  regulated. 
The  Superior  Court  ceased  to  exist  in  Octo- 
ber, 1782,  It  had  been  during  the  four 
years  of  its  existence  the  only  court  at  all 
times  open,  and  in  fact  exercised  jurisdiction 
in  all  matters.  The  unfinished  business  of 
the  special  courts  <»f  177??  was.  by  act  nf  the 
legislature  in  1779,  transferred  to  the  Su- 
perior Court.  By  the  act  constituting  the 
Superior  Court,  it  was  provided  that  any 
one  of  the  Governor's  Council  might  sit,  in 
the  necessary  absence  of,  or  just  exception 


against,  any  of  the  judges  of  the  court. 

The  dockets  show  that  Jonas  Fay,  Jeremiah 

Clark.  Timothy  Hrownson,  and  Ira  Allen  did 
[  sir  as  judges.    During  the  four  years  of  the 
existence  of  the  court  but  nine  persons 
,  acted  as  judges.  At  the  first  election  Moses 
j  Robinson  was  elected  Chief  Judge,  and  with 
I  him  were  elected  John  Shepardson,  John 
Fasset,  Jr.,  Thomas  Chandler,  Jr.,  and  John 
Throop.  Shepardson  and  Fasset  had  served 
as  judges  of  the  special  courts  in  1778.  At 
the  end  of  the  first  year  Thomas  Chandler 
retired,  and  Dr.  Paul  Spooner  was  elected. 
In  1780  Dr.  Increase  Moseley  took  the 
place  of  John   Shepardson.    Thus  there 
'  were  but  two  chanf^es  in  the  personnel  of 
'  the   court  in  the  first    three  vears.  The 
sessions  were  very  regularly  held,  as  shown 
by  the  docket,  kept  by  William  Gould,  clerk. 
The  docket  begins  with  the  May  term,  1779, 
at  Westminster,  where  all  the  judges  were 
present.    The  proceedings  of  the  tirst  two 
terms  are  printed,  in  part  at  least,  in 
Slade's  State  papers,  p.  549.   The  first  civil 
action  of  which  there  is  a  record  was  a  sort 
of  cross  between  tres[)ass  and  repleviti  for 
'  fraudulently  taking  and  detaining  a  "  certain 
white  horse,"  in  favor  of  William  Griffin 
against  Jacob  Galusha.   The  latter  pleaded 
for  an  adjournment,  "  for  the  want  of  ma- 
terial evidence  "  which  was  granted  until  the 
next  February,  at  which  time  be  was  de> 
faulted ;  but  later  In  the  day  he  appeared 
■  with  his  attorney,  and  a  review  was  granted 
\  him  upon   payment  nf  £,\2         C)d.  costs. 
!  Upon  full  trial  of  the  case,  the  court,  "hav- 
ing duly  considered  the  same,  the  evi- 
dence, and   every  attending  circumstance 
relative  thereto,"  ordered  the  horse  deliv- 
i  ered  to  the  plaintiff,  and  the  defendant  to 
I  pay      Afi-      more  o>st. 
I     In  1781  certain  towns  in  western  New 
Hampshire  and  northern  New  York  united 
with  the  towns  in  Vermont  ,  and  at  the  elec- 
tion of  judges  in  October,  Elisha  Payne  of 
Lebanon.  N.  H.,  was  chosen  Chief  Judges 
Moses  Robinson,  second,  John  Fasset,  Jr., 
third,  Bezaleel  Woodward,  fourth,  and  Joseph 
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Caldwell,  fifth,  judges  of  the  court.  Mr. 
Payne  was  deputy-governor  of  Vermont  at 
the  time  of  his  election.  Mr.  Woodward, 
a  professor  in  Dartmouth  College,  repre- 
sented Dresden  in  the  General  Assembly. 
This  town  comprised  the  Dartmouth  College 
lands  in  Hanover,  N.  H.  Col,  Joseph  Cald- 
well represented  Cambridge,  N.  Y.,  in  the 
Vermont  Assembly.  The  election  of  a  new 
chief   no  doubt  was 

displeasing  to  Judge   ,   -  .... 

Robinson,  who  had 
served  as  chief  the 
three  preceding  years ; 
in  six  days  after  the 
election  he  informed 
the  Assembly  "that  he 
should  not  accept  his 

appointment  as  second 
judge  of  the  Supe- 
rior Court,"  and  Paul 

Spooner  was  elected 

in  his  place.  Colonel 

Caldwell  declined  on 

the  23d  of  October, 

and  Jonas   Fay  was 

chosen.    On  the  26th 

instant  Professor 

Woodward  declined, 

and  the  vacancy  was 

filled  by  electing  Sim- 
eon Olcott  of  Charles-   -  - 

town,  N.H.,  afterwards 

Chief  Justice  of,  and 

Senator    from,  that 

State.  The  General  Assembly  received  a  let- 
ter from  Mr.  Olcott  dated  28  January,  1782, 
which  was  probably  his  resignation  or  declina- 
tion, for  on  the  13th  of  the  following  month 
Gen.  Samuel  Fletcher  of  Townscnd  was 
elected  in  place  of  Mr.  Olcott.  rtsii^ncti,  as 
the  Assembly  journal  reads.  Mr.  Fletcher 
declined,  and  three  days  later  John  Throop 
was  elected.  Throop  had  served  as  judge  the 
three  preceding  years.  Mr.  Fletcher  elected 
and  declined  was  one  of  the  judges  of  the 
Special  Court  in  1778  There  is  nothing  in 
the  legislative  record  to  indicate  that  Mr. 
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Payne  resigned  or  declined.  The  dissolu- 
tion of  the  union  with  the  towns  in  New 
Hampshire,  in  February.  1782,  made  him  a 
non-resident  of  Vermont  ;  and  on  the  20th 
day  of  June,  1782,  Moses  Robinson  was 
elected  Chief  Judge  of  the  Superior  Court. 
Prior  to  the  election  in  October,  1 781,  Judges 
Robinson,  Fasset,  Spooner,  Throop,  and 
Moseley  composed  the  court.    During  the 

succeeding  eight 

-  —  ,  months  ten  different 

I  persons  were  elected, 
one  of  them  twice.  At 
'  the  end  of  that  time 
the  judges  were  Rob- 
inson,  Chief  Judge, 
Fasset,  Jr.,  Spooner, 
Throop,  and  Fay,  the 
.  same  as  in  October 
'  previous,    save  Dr. 
'  Jonas  Fay  was  in  the 
place  of  Dr.  Moseley. 
After  the  election  in 
October,   1 781,  until 
June,  1782,  but  one 
term  of  court  was  held 
at  which  any  business 
was  transacted  ;  that 
'   was  at  Westminster  on 
■   the  first  Tuesday  in 
January,  with  Judges 
•    Fasset,  Spooner,  and 
Fay   present  ;  some 
business   was  trans- 
acted, and  the  court 
adjourned  until  the  second  Tuesday  in  June. 

After  the  election  of  the  judges  in  Octo- 
ber, 1781,  the  docket  shows  that  — 

"  M  a  superior  court  in  the  county  of  Wash- 
ington [which  was  the  county  east  of  the  Connec- 
ticut River,  in  New  Hampshire],  on  the  fourth 
Tuesday  in  Deer.  1 78 1 

Present  E1.ISHA  Payne,  Esqr.,  Chief  Judge 
Paul  Spooner,  Esqr.,  Side  Judge. 

Dec.  25.  The  court  opened  and  adjourned  to 
the  first  Tuesday  in.  June,  1782. 

Wm.  Gould,  Clerk" 
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FoUowing  the  session  at  Westminster  in 
January,  the  court  convened  at  Windsor  on 
the  second  Tuesday  and  at  Thetford  on  the 
third  Tuesday  of  the  same  month,  with  Judge 
SpocNier  alone  present,  but  adjourned  until 
June ;  no  quorum  being  present,  no  business 
was  transacted.  There  is  no  docket  entry 
of  a  term  held  pursuant  to  the  adjournment 
at  Charlestown,  N.  H.,  nor  at  Thetford,  but 
there  was  a  session  at  Westminster  on  the 
second  Tuesday,  and  at  Windsor  on  the  third 
Tuesday  in  June ;  the  names  of  the  judges 
present  were  not  inserted  in  the  docket. 
Considerable  business  was  transacted  at 
both  sessions,  with  a  grand  and  petit  jury  in 
attendance.  The  judges  then  residing  in 
the  State  were  Fassef,  Jr.,  Sponncr,  Throop, 
and  Fay,  the  chief  judgeship  being  vacant, 
until  the  election  of  Chid"  Judge  Robinson 
on  the  20th  June.  1782.  I  do  not  insert  the 
name  of  Mr.  Olcott  in  the  list  of  judges,  as 


there  is  no  evidence  that  he  ever  acted  as 

such,  not  sitting  even  at  the  term  held  in 
the  town  in  which  he  resided.  Judj^e  Payne 
appeared  but  once  in  court,  and  that  at  the 
session  held  in  New  Hampshire,  and  with  no 
quorum  present.   Nine  persons  served  as 

judges  during  the  four  y<'ars  of  the  existence 
of  the  court,  -  military  men  mostlv  r  there 
were  one  major-general,  one  coionel,  two 
majors,  two  captains,  and  a  sutgeon.  After 
June,  1 782,  the  terms  were  regularly  held  with 
juries  in  attendance:  and  notwithstanding 
the  turmoils  of  the  war  then  raging,  litigants 
found  time  to  assert  their  rights  in  the  courts. 
All  but  two  of  the  judges  were  members  of 
the  legislative  bodies  at  the  time  of  their 
election.  Biographical  notices  of  the  judges 
are  found  in  the  records  of  the  Governor 
and  Council  lately  published.  Three  of  the 
nine  were  physicians;  four  natives  of  Con- 
necticut, five  of  Massachusetts. 
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Moses  I\iil)inson 

Pen  nington 
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26  Mar., 
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'74.5 
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38 

John  Throiip 

I'omt  ret 
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25  Jan.,  1802 

{  1778-81 
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46 

Paul  Spooncr  . 

1  lartland 
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1 
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33 
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1712 

;  .May.  J 795 

» 780-81 

68 
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BY  IRVING  BROWNB. 


CURRBNT  TOPICS. 

NoTnitra  could  be  more  delicious  Ihan  the  paasage 

in   Mr.  ("hittenden's  Reniini>rfiices.  in  the  Octciber 
Green  Bag,  about  Mr.  rhelps'  experience  with  the 
artless  college  profe!«.sor  wlio  did  not  understand  the 
true  inwardness  of  the  cons[)iracy  .■«n<l  interrogatory 
clauses  of  a  bill  ia  equity  fur  tlie  fnrcclo.<.ure  of  a 
mortgage  executed  as  collateral  security  for  a  prom- 
issory note.    It  ought  to  make  the  shades  of  all  the 
old  special  pleaders  lighten  up  « itti  something  akin 
to  unholy  merriment     It  would  seem  also  that  it 
ought  to  make  Mr.  i'helps  himself  a  little  more 
lenient  towards  the  shortcomings  of  those  arch  ene- 
mies of  the  law,  the  codlfiers.    It  reminds  the  Easy 
Chair  of  the  arduous  struggle  that  thoee  persons  and 
their  predecessors  had  in  overthrowing  the  old  sys- 
tem in  tlu- State  of  NewYork,and  in  substitii;  n- 
for  it  a  single  court  and  a  system  of  pleading  in 
which,  as  Mr.  O'Conor  gravely  urged,  a  demurrer 
'•  is  a  verv  dan;^'ero!is  step."    Fro!>ably  nc.irlv  all 
lawyers  nowadays  will  join  in  laughing  over  Mr. 
Chittenden's  anecdote,  and  even  the  hold'backs  of 
the  [irofession  will  unite  in  saying,  '  Oh'  of  course 
nobody  believes  in  that  nonsense  in  these  times:"'  hut 
let  them  ask  themselves  how  long  since  those  ingen- 
ious and  useless  lies  eeasi  d  to  Ix;  precious  and  essen- 
tial, and  liow  long  they  propose  to  cleave  to  much 
other  ancient  cvbblsh.  including  the  hoary  absurdity 
that  the  laws  cannot  he  reduced  to  a  written  expres- 
sion.   The  forms  of  pleading  that  Mr.  I'helps  was 
forced  to  oliserve  in  his  youth  sprani;  up  and  were 
cherished  in  the  ages  when  the  chancellor  and  the 
judges  answered  certain  of  the  calls  of  nature  pub- 
licly in  a  coriuT  of  the  coorl*room.    In  those  times, 
and  even  in  comparatively  recent  times,  it  was  deemed 
sinful  to  have  a  stove  In  the  religious  meeting-house, 
the  hearers  depending  for  warmth  on  the  tlanies  of 
hell  kindled  by  the  imagination  of  the  preacher  in  the 
pulpit.    Probably  the  great  body  of  lawyers  nn  both 
sides  of  the  ocean  have  CCUed  to  believe  iu  liell  ,ui  1 
chancery,  although  in  some  cases  of  exceptional 
depravity,  they  might  still  deem  the  torments  of 
either  not  rtut-ny  excessive.    Once  in  a  ^reat  while 
the  voice  of  the  laudalo>'  leinpotis  lutt  comes  to 
US  wailing  on  the  current  of  contemporary  thought ; 
some  he.Rachel  mourning  for  bis  demolished  temple 


of  Justice  with  its  two  doors,  and  his  lost  pleadings. 
Such  an  one  comes  just  now  from  Kngland.  At 
a  recent  meeting  of  the  Incorporated  Law  Society, 
at  Manchester,  Mr   Walter  Pence  stirred  up  the 

echoes  of  his  middle-age  .is  follows :  — 

"  I.ookiui;  back  fi<r  ,1  pciiml  of  fifsy  yc3r.s  since  1  first 
entered  into  the  law.  —  forty  five  of  which  have  been  hard 
practical  experience,  —  I  find  a  conAolatton  in  the  reminis- 
cence of  the  oM  style  and  technicalities  of  legal  proeeed* 
iiigs  in  I'll-,,  ('  ivs  The  era  of  John  Doe  .tikI  Rich.ird 
Kijc  ol  dccKiratioii,  pica,  replication,  new  a>!>igiimci>t, 
rejoinder,  surrejoinder,  rebutter,  and  surrt-hmtcr,  and  all 
the  fictions  of  that  time,  come  bade  to  one's  remembrance 
with  some  pleasurable  feelings  of  the  qnaint  and  good  old 
times.  There  i^  mi  doubt  that  in  the  remote  past  I  refer 
to,  we  can  hardly  in  the  present  day  realize  the  remark- 
able position  legal  practice  then  attained.  Imprisonment 
for  debt  — the  ease  when  upon  oath  a  debtor  was  arrested 
and  the  opportunities  afforded  for  the  abuse  of  the  taw's 
pn  roij.nivc  —  do  largely  startle  our  present  sense  of  jus- 
tice .uul  equity:  but  after  all  the  progress  in  improvement 
of  legal  ))rcM;edure  and  the  practice  of  Icqal  qu.ilitics  arc 
only  consistent  with  the  general  progressive  movement  in 
every  depaitment  of  human  faidustry  during  the  past  fifty 
years.  To  go  with  the  times  is  assuredly  a  laudable  de- 
termination ;  at  the  same  time  old  practitioners  cannot 
dispel  from  their  memories  the  dtliKHls  ilie\  experienced 
in  the  quibbles  and  fictions  the  l.iw  tlicn  provided. 

At  length  the  nun  perceives  '  this  vision  '  die  away 
And  fade  into  the  light  of  ooowran  dsy. 

I  quite  admit  the  improvement,  but  I  do  not  condemn 
old-established  usages.  And  here  comes  the  question. 
Are  we  advanced  in  honesty  of  purpose  and  desire  to  act 

jiisttv  and  with  integrity?  I  am  not  certain  whether  liti- 
gation nowad.ivs  does  e.xhib!l  .in  c.irncsi  purpose  to  seek 
the  law  onlv  for  protection,  and  whether  the  old  fictions 
are  replaced  by  a  more  solid  foundation.  Is  not  tiK 
modem  practice  tn  many  instances  a  delusion?  Do  not 
the  III  hnic.dities  of  the  law  give  occasion  to  exercise  the 
power  thcv  connnand  for  unworthy  ends?  If  we  refer  to 
the  tri.ils  t-ikuij;  place  in  our  courts  at  the  present  d.iv.  we 
do  not  perceive  the  civilizing  influence  of  new  rules  and 
improved  Judicature.  Trials  now  last  several  days  and 
weeks,  and  the  public  lime  i«  sadly  wasted  in  an  endeavor 
to  unravel  fraudulent  schemes  and  unsavory  scandaU.  An 
cniirmon-.  in.tss  of  evidence  is  |)ro<luced,  —  witness  .iftcr 
witness  called  to  fortify  some  glaring  statement,  very  prob 
ably  the  reverse  of  truth,  and  the  whole  raqge  of  procediwe 
leadhig  to  a  protracted  and  almost  endless  litigation.  The 
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law's  delay  is  far  mure  vexatiou<i  and  disa^ir'Hiv.  :ind  the 
onpopularity  o{  legal  tribunalii  is  lar^^cly  iii<-:v.i:!>iiig  in  the 
present  day,  notwithstanding  our  Uoa.stcd  iinprnvcmcnts 
Md  our  Judicature  Acts  and  Rules.  Many  actions  tried 
In  Aur  couru  of  law  are  a  blemish  to  our  civilisation 
The  publication  in  the  newspaper  reports  reveals  a  wad 
story  of  degradation  an4  vke  in  our  social  surronnding», 
aitd  nan  the  monl  time  of  our  social  edifice/* 

Here  wc  ha%-c  the  faults  of  modern  society  and  the 

ineviuble  resutts  of  the  enormous  increase  of  legal 
business  l.iid  .it  tlio  door  of  the  nt-w  practice.  Mr. 
I'fiice  inveit,')is  ai;.iiiis!  the  present  law**  delay,  but 
he  forgets  the  old  law's  delay  —  as  for  example  in 
Lord  Eldon's  court — and  neglects  to  lonsider  what 
would  be  the  result  if  we  had  the  old  machinery  for 
doing  the  new  business.  It  would  be  hardly  less 
senaible  or  just  to  attribute  th«  present  delays  to  the 
abolition  ot  tlu-  olii  "convenience"  in  llic  enrnLT  iif 
the  court-room  and  the  subitiitution  of  decent  and 
convenient  Rtiring-roomt  Cat  the  judges. 


The  Judicial  Elkction  in  New  York.      I  his 
event  was  anticipated  with  great  anxiety  by  the  legal 
profession  in  that  State,  and  probably  with  great  in- 
terest by  the  profession  throu$;hout  the  country. 
Judge  Maynard'.s  offence  is  familiir  to  all  lawyers, 
we  suppose  t  but  il  not,  it  is  sufficient  to  say  that  it 
eonsiated  in  surreptitiously  removing  fram  the  proper 
place  of  depo>  t  t  loiri-i  t  and  true  election  return, 
where  a  false  one  bad  previously  been  deposited  ; 
(which  was  afterward  pronounced  false  and  void  by 
the  court  of  .ippc  iI.n),  le.ivinL;  only  tlie  l.iltt  r  tn  he  | 
canvassed,  llius  ch.iDgin£;  the  political  complexion  of  i 
the  Senate,  setting  at  naught  the  judgment  of  the  j 
nutrt,  nrui  d"  I'dtini;  the  wfll  of  the  people.    Ttiis  was  ! 
wii  I.  lie  W  .N  tleputy  Attorney-General.    This  was  a  : 
stati.inry  i  rinic,  lor  which  he  should  have  been  put 
in  prisiiri  in>tcrid  of  hpin;;  twice  appointerl  to  fill  va- 
cancies in  the  court  of  appeals,  permitted  to  draw 
f«4,ooo  from  the  treasury  in  judicial  salaries,  and 
nominated  for  a  term  of  fourteen  years  in  th.at  court 
by  the  party  which  he  had  so  dishonestly  put  in  tem- 
porary power,    1  he  voice  of  the  people  has  now 
pronounced  against  him    For  the  second  time  in 
recent  days  the  people  have  unmistakably  shown  to 
political  bosses  and  party  m.inagers  that  there  is  such 
a  thing  as  political  conscience  irrespective  of  party 
oblij^ation.   The  former  victim  was  a  Uamelests  one, 
,iN  .ilt'x  .ukI  Din  e  a  m.»n  as  li  is  ever  graced  the  high-  . 
est  bench,  but  who  was  absolutely  "snowed  under"  | 
in  protest  against  the  unhandsome  manner  in  which  < 
t5it:  ;ii)miii,Ttion  was  thrust  on  him     Never  was  a 
word  uttered  against  the  beloved  Judge  Folgcr.  In 
this  last  case  the  offender  was  a  man  of  originally 
jjood  inr(>rition«.  nnri  fair  record,  and  of  highly  respect- 
able abilities,  who  was  a  victim  to  the  stronger  and 


Mttfrlv  •,in«rrttptilou'<!  will  of  a  politic. il  lirigand.  and 
who  in  confessing  and  justifying  his  crime  showed 
that  he  had  Ibnt  the  Ipower  to  distinguish  right  from 
wrong.  As  a  recent  speaker  said,  "  He  shows  that 
he  has  not  a  judicial  mind."  We  are  not  disposed  to 
call  h.ard  n.imes  or  glory  in  this  great  victory.  All 
good  men  must  feel,  like  WelKagtOO  after  Waterloo, 
sad  while  rejoicing.  Two  lessons  may  be  drawn 
from  the  result  First,  that  the  people  may  lie  safely 
trusted  to  choose  their  judges.  Had  the  result  been 
the  other  way.  Mr.  Field  and  other  believers  in  ^e 
ap)>ointing  system  mii;!it  h.ivo  derived  frnm  it  .i 
powerful  argument  in  support  of  their  theoty,  as 
against  the  people,  although  they  would  have  found 
it  diflicult  to  derive  support  for  it  in  favnr  of  the 
appointing  agency.  Here  the  governor  did  wrong 
twice  over  in  regard  to  the  same  candidate ;  atnl  the 
people,  irrespective  of  pnrty,  did  tlie  ri^tit.  just,  and 
decent  thiog  l)y  a  verdict  so  tremendous  that  it 
should  sound  in  the  ears  of  unscrupulous  partisans 
for  a  tjcnention  Second,  the  bar  can  be  trusted  to 
defe.1!  and  can  defeat  an  unworthy  nomination,  irre- 
s|>e vtive  of  their  party  ties.  Let  no  one  nuike  any 
mistake  here.  The  honor  and  glory  of  this  great 
victory  are  due  to  the  lawyers  of  the  State  d  New 
York,  some  of  whom  unselfishly  gave  up  their  time 
for  weeks  to  tbe  canvass,  and  especially  to  the  Bar 
Association  of  the  city  of  New  Yortc,  headed  by  the 
acknowledged  leaders  of  the  bar  of  the  entire  coun- 
try, themselves  Democrats.  The  writer  of  these 
lines  has  only  one  personal  regret  in  the  matter;  that 
is.  (li.it  Jud^e  .M.ivnanI  had  not  been  a  He|iiir/lt<  :in. 
SO  that  he  could  have  shown  bis  independence  of 
party  by  voting  against  him.  Now  let  the  matter 
drnp.  sn  f  ir  is  tV.<-  c.indittate  is  concerned.  But  let 
not  the  lesson  be  forgotten ;  an  awful  disgrace  has 
been  averted.  The  people  have  declared  that  they 
will  not  reward  crime  by  judicial  preferment  ;  that 
they  will  have  judges,  not  only  al)!»olutely  pure,  but 
like  CKsar's  wife,  free  from  suspicion. 


Thk  Judicial  F.i.kctiox  in  Chicago. — Judge 
Gary  has  been  re-elected  to  the  Superior  Court  in 
Chicago.  Our  readers  ot  course  will  recall  that  he 
was  the  judge  before  whom  the  Anarchists  were  tried 
and  convicted  for  the  murder  of  the  policemen,  and 
upon  whon).  and  upon  the  methods  of  which  trial, 
Governor  Altgeld.  in  pardoning  ihose  who  were  is 
prison,  made  such  an  unprecedented  and  unwarrant- 
able attack.  This  will  serve  to  demonstrate  that  the 
people  do  not  recogniie  their  governor  as  a  supreme 
c  an t  III"  ,i[>')t  ,d  Mercy  to  fairly  convicted  crim- 
inals is  a  matter  of  humanity  and  policy  alone,  in  the 
exercise  of  which  the  people  will  not  suffer  the  just 
judgments  of  their  courts  of  insticc  to  l)e  wnntrn'y 
impugned.    So  far  as  the  actions  of  governors  in 
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matters  judicial  are  concerned,  the  people  seem  this 

yerir  to  Vie  in  the  accusative  mood.  Moral:  the  acr- 
vant  is  not  greater  than  his  master. 


Lecai.  Vulgar  Erkoks.  —  Under  this  title  the 
**  London  Lav  Journal "  fi^ves  a  very  readable  article, 
with  most  of  which  one  finds  no  difficulty  in  .i^rce- 
ing.  A  satnple  of  its  scope  may  be  extracted  as 
follows :  — 

"  The  Idot  tbal  an  &q(Mmian  has  a  commonJaw  right 
to  take  his  wife  to  market  for  sale  with  a  baiter  round  her 
neck  now  only  lingers  in  the  mind  of  the  Intelligent  for- 
eigner and  some  N'orili-cDinlrv  iiiirK;is,  Ijut  (he  rclatcti 
■upemtitlon  that  a  husband  may  beat  or  imprison  his  wife 
died  hard  only  quite  reeentiy  in  the  Jadtson  case.  These, 
and  a  good  many  oilier  vulgar  legal  erreiSt  aeem  to  Iw  the 
Bhadown  cast  Inr  traditiou.il  u.-iaKc  or  otiMolete  stalutett, 
sill  li.  fur  i ll^t.U1C(.■.  ,1^         1)1(1,  iKcf  inav  not  he  s')!cl  unless 
the  bull  has  first  been  liaited;  that  no  one  may  shoot  a 
crow  within  fire  miles  of  London,  or  carry  a  dark  lantern ; 
or.  more  singular  still,  that  the  owner  of  an  aas  moat  crop 
its  ears  to  prevent  tt  frightening  horses  on  the  road. 
Thi'  iiiiM  ihrit  .111  heir  could  not  be  dl^inliLtiici!  oiilcss  he 
w.ts  i<ivcn  a  shilling  still  survives  in  the  phrase  t)cing  'cut 
off  with  a  sliilliug.'   When  Sheridan  waa  threatened  with 
(hi*  latt  cairemi^  by  an  indignant  parent,  he  replied  with 
dMraclerislic  coolness,  '  Yoo  don't  happen  to  iMTe  the 
shilling;  about  m>ii.  sir,  do  you       This  lirni.md  was  pre- 
mature; the  said  shilling  need  only  (according  to  the 
vulgar  view)  lie  given  by  will." 

Our  impression  has  always  l>een  that  the  point  of 
Shcrid-tn's  jotc  w  is  his  prcit-tuled  eaKcrne«is  ;o 
the  shilling  ahfjnd  of  the  K■^,\l  time,  as  he  was  an  un- 
scrupulous borripwcr  .mil  co:is(  i  )iis  spendthrift.  We 
mitsht  add  to  the  Journal's  list  two  vnlj^ar  errors 
extremely  common  in  America,  and  very  likely  in 
KngLmd,  — one  that  a  witness  may  escape  the  penal- 
ties of  perjury  by  simply  kissing  his  thumb  instead 
of  the  book,  and  die  other  that  eirls  come  of  age  at 
e'Lrliteen  ins!c,u!  of  twenty-one.  We  have  some- 
where read  an  ingenious  vulj^r  way  of  evading  the 
sancdon  of  a  part  of  the  customary  marri;t(^  vow. 
Id  tlic  c(tt.(.t  tti.it  .1  Siisscx.  Kngland,  horticuliurd 
correspondent  announces,  on  the  authority  of  his 
vicar,  that  nine  oat  of  ten  amonj;  the  humbler  bride* 

swear  fo  -Mnve  and  honor  rhi  rrirs  ;tn<I  a  hi  rr\  It 
is  doubtless  true  that  the  promise,  "  with  all  my 
worldly  goods  I  thee  endow,"  means  in  the  common 
understanding  to  hand  over  nfl  the  snid  goods  includ- 
ing lands,  tenements,  an(i  htr.  ilit  i  iicnts.  insicid  of 
a  mere  pledge  of  a  dower  riglit  .So  the  ))0<)r  women 
almost  uni%'ersally  .suppose  that  their  "thirds rm  i  s 
the  ownership,  and  not  merely  tlie  1i!c  u.sc.  s  i  .i 
third.  The  Journal  includes  amon-  vni^iar  errors 
the  notion  that  a  deed  executed  on  Sunday  is  void, 
and  so  it  is  an  error  at  common  law  ;  but  not  so  in 
some  of  our  States,  in  one  of  which  pious  communi' 


ties  even  a  subscripdon  on  Sunday  for  church  pur^ 
poses  was  held  vend.  I'm  (he  Journal  is  certainly 
wrong  in  saying  that  it  is  aa  error  to  suppose  that 
**you  may  afaooC  a  buiglar  or  a  cat  trespasser  which 

is  in.ikini;  iii':;ht  liideoiis  on  the  tiles.'*  If  tfic  hur- 
glar  is  in  your  house,  and  not  on  the  tiles,  you  may 
safely  assume  that  be  means  mischief  to  the  Innates- 
and  kill  him  out  of  hand,  and  we  are  not  sure  th:»t 
you  m  ly  not  slay  him  on  the  tiles.  It  is  a  case  of 
the  castle  being  threatened  by  night.  As  to  the  cat, 
it  was  long  ago  gravely  held  liy  tiu-  Supreme  Court 
of  this  State  {Brill  r.  Flagler,  J3  U  cnd.  354),  tint 
you  may  kill  an  offending  dog  in  similar  circum- 
stances. Said  the  great  Judge  Nelson,  "  It  would 
be  mockery  to  refer  a  party  to  his  remedy  by  action  ; 
it  is  far  too  dilatory  and  impotent  for  the  exigency 
of  the  case."  Sec  to  the  same  effect,  "  Mother  Hub* 
bard's  Dog,"  4  Green  liag.  279.  Still  fewer  rights 
has  the  cat.  for  she  (and  especial!)  he)  s  Ur  less 
useful,  and  spite  of  Shakespeare,  is  not  "necessary." 
It  Is  also  a  vulgar  error  to  supimse  that  **  drawn,**  m 
the  ancient  punishment  of  treason,  nu  ant  e  vIsclt  ition. 
It  simply  meant  dragged  to  the  place  of  execution  on 
a  sledge,  and  the  correct  form  of  sentence  was  '*  drawn, 
h  .1  n  ^  t>  d .  and  quariered."  Evisceration  folbwed  after 
deatli. 


"  Pkinctton  Skf.tchks."  —  This  is  the  title  of 
an  attractive  book  of  some  tiro  hundred  pages,  pub- 
lished by  Messrs.  Putnam's  Sons,  of  New  Yoric 

The  volume  is  beautifully  printed,  and  charmingly  and 
lavishly  illustrated.  The  sub-title  is  "  The  Story  of 
Massau  Hall;**  and  this  is  well  told,  and  will  prove 

intercstini;  to  L;r;iduiies  and  patrons  of  this  "fine  old 
college, '  as  Dr.  .McCosh  rea.sonably  calls  it.  Prince- 
ton is  probably  more  celebrated  for  the  strength  of 
the  Cnlvinistic  doses  aiul  of  llie  football  game  which 
it  "puts  lip,"  than  for  anything  else  in  the  estimation 
of  the  current  young  man ;  but  it  is  a  h^ly  respect- 
able institution,  with  an  intrrestiiifr  histor}-.  nncient. 
for  this  couniry,  and  a  highly  honoral>le  and  useful 
record.  It  has  had  important  endowments  in  recent 
tiuu's,  .iiid  hns  taken  a  great  stride  in  .\dvaiice.  If 
tlie  Easy  Chair  had  a  son,  he  would  not  prohiliit  his 
going  to  Princeton,  if  he  desired,  but  he  WOUld 
strictly  bar  out  its  theology  and  its  fDotball. 


NOTES  OF  CASES. 

Obstructi.n'g  thi:  Highway.  In  Ilarlwr  v. 
Penley,  '93,  3  Ch.  447.  it  was  substantially  held,  as 
we  are  given  to  understand —.the  text  of  the  decision 
has  not  come  under  the  Easy  Chair's  rocker — that 
an  actor  in  a  theatre  may  be  restrained  from  being 
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unusually  "drawing, "  and  from  being  so  attractive  \ 
thiU  the  street*  are  Jammed  with  people  trying  to  get  | 
tickets  or  gain  admiMion  to  hear  him.  The  injnnc-  I 

tion  was  not  gr.intLcl.  is      undi  t>i.ind,  because  the 
police  reduced  the  crowds,  but  the  judge  recognized 
the  principle  by  making  the  actor  pay  the  coats  of 
the  applii  .1(1:11     Now  a  court  mi;{ht  just  as  well  de- 
cide that  an  injunction  would  lie  a^inst  Mr.  Clad- 
Blone  for  makinir  a  thirty  boars'  speech  and  causing 
the  streets  in  the  vii  iiiity  of  the  parliament  hoti^e  to 
be  obstructed  by  atimirer*  ;  or  against  Mr.  Spurgcoii 
lor  atlractinj;  crowds  tu  liis  tabernacle  on  Sunday ; 
or  against  the '*  London  Timos  "  lor  jinl  tisliii;;^'  a 
series  of  articles  that  are  not  dull ;  or  against  "  i'uiici)  '  i 
for  publistiing  a  good  joke  aod  thus  causing  a  jam  of  , 
people  in  the  street  curious  to  obtain  them.    C>f  this  | 
absurd  decision  the  *•  Law  Quarterly  Review  "  very 
justJy  observes :  — 

"Barber  v.  Pmley  ('93,  z  Ch.  447)  certainly  gots  be- 
yond anything  hitherto  decided.  If  Mr.  Penley  had  Icrt 
off  fireworks  on  his  premises,  or  exhibited  a  pig-faced 

lady  in  hU  wimlriw.  or  i  vcn  c.inratiii  i-s,  or  done  aiu  thiiii^ 
reasonably  ctkuUccd  to  attract  a  cruwd,  he  would  uuly 
have  exposed  himself  to  an  Injunction  ;  hut  iit  a  man  who 
carrie»  on  his  business  in  an  orderly  and  quiet  manner, 
and  does  nothing  to  attract  a  crowd  in  the  ordinary  seiiAe, 
to  be  an-i'.VLT  ,;Mt  fut  tlit  i'l'i:  ;irii!  vnlRnr  ciirtysity  of  a  set 
of  Lonilu;)  Ikj.ifcrs.'  Is  a  t:hctuijit,  for  instance,  when  a 
person  ni  a  til  is  carried  into  his  hack  parlor,  to  he  answer- 
able for  the  crowd  who  flatten  their  noses  against  hi»  shop 
window  f  Chanv.  the  Chinese  giant,  is  a  resident  at 
Pt  •.irnrmr>in!i.  Is  he  rcponsitilc  for  persons  who  may  col- 
ictt  tu  ii.i|jc  ui  hiiu  aii  he  goes  in  or  out  ?  1*  a  professional 
beauty  answerable,  or  a  di«ting>ii.shc(l  statesman?  I'opu- 
tarity«  moralists  have  long  ago  told  us.  Is  a  perilous  thing, 
but  North,  J.,  has  added  a  new  terror  to  it  if  a  poimlar 
actor  must  either  clear  the  streets  or  cliHcontinuc  his  act- 
ing. The  true  remedy  is  in  the  police;  .ind  happily  that 
eacellent  body  is  always  found  equal  to  lite  »it««tion.** 

In  ■'  Ilookseller  ("arlilc'.s  Im.ige.s,"  2  Green  Baj;, 
238,  the  reader  may  find  the  principal  cases  of  unlaw-  { 
fill  obstruction  of  hi;j;hw.iys  by  attractive  shows 
poetically  described.  See  also  .1  supjilementary  ver- 
sified report  of  the  case  of  the  long-haired  Suther- 
•land  aisten.  ibid.  p.  501. 


Basis  of  Rkcovbrv  for  SEDtrcrrow  op  DAt'cn- 

TER.  -The  common  law,  which  '-is  the  perfection 
of  reason  "  according  to  some,  is  the  perfection  of 
itonsense  in  some  points  at  least.  One  of  its  most 
delightful  humbugs  is  the  notion  that  mental  anguish 
and  wounded  affection  cannot  support  a  parent's 
action  for  the  seduction  of  his  daughter,  but  that  llic 
only  ground  of  recovery  5*'  the  loss  of  service.  This 
being  shown,  no  m.itier  how  trivial,  damages,  founded 
ibeoretically  on  that  loss,  may  be  heaped  up  to  any 
.anumnt  So  if  the  child  wa«  aocuttomcd  to  milk 


cows  or  make  tea  for  her  father,  or  we  dare  say 
comb  his  head,  and  is  temporarily  debarred  from 
the  performaiiceof  rhose  onerous  duties,  the  okl  man 
may  recover  ten  or  twenty  thousand  dollars  therefor. 
The  latest  illustration  of  this  pleasing  fiction  is  ia 
the  Irish  case,  O'Reilly  v.  Glavey.  32  L.  R.  Ir.  Q.  & 
316,  The  "  Law  Quarterly  Review  "  says : — 

'•The  daughter-servant  thm-  «.is  .1  mature  woman, who 
had,  been  a  wife  ten  years  and  a  widow  two,  who  lived,  not 
anderher  mother's  roof,  but  in  lodgings  of  her  own, and 
was  employed  in  a  oiilUner's  shop  from  9.J0  in  the  morn- 
ing till  8  at  night.  Inddentally  it  may  be  mentioned  that 
(  'laii>sa  li.ii!  .ilicidv  got  damages  oiii  >if  ilic  ik-fi  i-.iiant 
tur  breach  oi  prumiHc,  All  that  the  su-caiicd  service  con 
sisted  in  was  in  her  going  occasionally  to  her  mother's 
houjic  and  petfornung  little  acts  of  kindness,  such  as  get- 
ting tea,  helping  to  cook,  and  doing  a  little  dusting.  Vet 

III:-  i;r.it(mi>us  kindness  bv  .i  lor-i;  <  ni  incip.iicl  d.iu|;hui 

wa»  held  enough  by  a  majority  of  the  C  ourt  to  found  the 
action." 

What  IS  the  use  of  keeping  up  this  foolish  old  p*e- 

teiu  c  '  Tlie  Irish  case  seems  to  go  beyond  Our  own 
ci^cb.  bee  lir^wne's  Domestic  Uelatioos,  pp.  82-84; 
Ogborn  v.  Francis,  15  Vroom.  441;  43  Am.  Repi 
394.  It  seems  also  opposed  to  Thompsoa  v.  Roas, 
5  H.  &  N.  16.   

Whkn  is  a  Thipf  vot  a  Thikk  ?  This  question 
is  asked  by  the  "  London  Law  Journal,'  continuing 
aafolkMra:— 

"This  is  a  riddle  of  .1  kiiui  suitable  for  the  Court  of  Oil*. 
inal  Appeal  stiggested  1^  daity  csperienoe  of  the  difference 
between  theft  as  'taking  what  is  n't  hisVi '  and  the  elabo- 
rate definitions  !n  1  otiHium  .^inl  sliitnte  I.ivs .  <>f  the  incidc:\l» 
and  varietie»  ot  larceny,  whicU  lead  tu  lafiinic  judicial 
casuistry  and  the  elaboration  and  conflicting  opinions  in 
Rcgina  V.  Ashwell,  55  Law  J.  Kep.  M.  C,  6j;  16  Q.& 
Div.  190.  The  latest  solution,  given  by  Mr.  Buahbr,  is 
'  wlicii  (  onmiitlL  i!  hy  .1  <  .il)ni.iii'  A  iiiiin  to.ik  .1  On 
hi&  W4V.  and  tieiorc  his  journey's  cn<i,  he  lound  lit  had 
only  a  Ave-poond  note.  So  he  stopped  the  cab,  and  askrd 
the  cabman  to  gel  down  and  change  it  for  him.  Neat 
time  he  will  get  down'  himself  to  go  on  such  an  errand. 
The  cabman  niiieid,  C  'l  (l.nvn.  went  It  t<>  v,,(iie  place,  and 
presently  canir  'i  n  k  im!  hai^Ud  to  hi.s  iart  a  piece  of 
paper,  sav.ii^  'I  it  lu  (.luKl  not  get  change.  Later  on  the 
(arc  looked  at  the  paper,  fourkd  it  was  not  the  five-pound 
note,  and  went  to  Mr.  Boshby  to  seek  process  against  the 
cabman.  Mr.  Itus'iln  rv[il.-i'n<  d  that  the  c.Tbrn.in  was  not 
a  bailee  of  the  vaiuablt  security,  but  had  otiiv  been  iiv 
trusted  with  it  in  order  to  convert  it  into  cash,  with  a  view 
to  getting  paid  himself,  and  that,  therefore,  in  the  eye  of 
the  law,  he  had  not  stolen  but  merely  *eonveyed'  the 
check,  —  i.  c,  converted  it  to  Ms  own  u«r  ;  and  tb.Tt  the 
onlv  remedy  in  respect  o:  ilie  converted  note  Uy  in  the 
County  t'ourt,  where  the  cabman's  adviser  will  doubtless 
plead  that,  as  the  facts  siwiw  a  felony  and  no  prosecution, 
the  owner  of  the  note  cannot  recover  ita  araouat.  The 
cabman  could  not  he  regarded  aa  servant  of  the  hirer  of 
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ikts  CAb ;  conitequently  those  decisions  did  not  .ipply  which 
hold  that  a  !»ervant  commits  larceny  by  inib.k[>)>to|>ri3tiun 
of  money  ciuiustcd  to  him  to  jjct  change  or  pay  his  mas- 
ters, debts;  and  apparently  Mr.  Bu»hby  was  right  in  say- 
ing that  he  WM  not  a  Inilee,  like  Bellcticunirc,  »incc  the 
article  entrusted  to  him  was  not  leturnable  io  apecie,  and 
the  object  of  entrusting  it  to  Wn  was  nidmateiylo  obttin 
the  chattge  len  the  proper  fare." 

This  IS  cert.iinly  not  the  l.nw  of  Amcrict.  and  tt 
cannot  be  law  anywliere.     Sucli  quibbling  is  not 
law,  and  is  quite  sttflieient  to  bring  lawyers  and 
judKCs    into  conlcm])t.     Tlie  re:ider  wil!  find  the 
Americaa  law  strongly  to  the  Luiur.iry  in  iiilde- 
brand  v.  People,  56  N  Y.  394;  15  Am.  Kep.  435; 
Stnte  T'.  .'\ndpr.son,  25  Minn.  66;  33  Am.  Kep  4;;; 
Justices  ,    Henderson,  90  N.  Y.  12;  43  Am.  Ktp 
135  ;    Murphy  w.  People.  104  111.  52H :  State  %>. 
Ducker,  8  Oreg.  394  ;  34  Ant.  Rep.  590.   In  the  State 
of  New  York  the  case  is  now  covered  by  the  Penal 
Code. 


Assault  at  Long  Raxge.  —  A  novel  and  Inter* 

esting  case  is  .Simpson  ;■.  State,  Gt-or^^ia  S'j])reme 
Court,  May,  1893,  17  S.  Kep.  9S4,  which  holds 
that  — 

"  The  offence  of  shooting  .it  another  is  committed  in 
this  State  when  one  in  the  State  o<  South  Carolina,  with- 
out Rialioe  aforethought,  l>ut  not  in  his  own  defence,  or 

under  other  circumstances  of  justification,  aims  and  fires 
a  pistol  at  another  who  at  the  time  is  in  this  State, 
although  the  hall  misses  him.  .ind  -trikcs  the  water  in  this 
St.-itc  near  the  boat  which  he  occupies." 

The  rourt  said  •  — 

"Of  course  the  presence  of  the  accused  within  this 
State  is  essential  to  make  his  act  one  which  is  done  in 
this  Sute,  but  the  preienoe  need  not  be  aaual.  It  may  be 
consirtxtive.    The  wel {.established  theory  of  the  law  is 

that,  where  one  puts  in  force  an  agency  for  thi  <  i miniission 
of  crime,  he,  in  legal  contenipiation,  accompanies  the 
same  to  the  iMiini  where  it  becomes  cfTcctua).  Thus  a 
burslary  may  be  committed  by  inserting  into  a  building  .1 
hook  or  other  contrivance  by  means  of  which  goods  are 
withdrawn  therefrom;  an  I  A-.' ■.<•  can  l>e  n  ■  (l.  nl.t  that 
under  these  circumstances  the  burglar,  in  legal  contempl.v 
lioii,  enters  the  building.  .So  if  a  man  in  the  Stale  of 
South  Carolina  criminally  fires  a  ball  into  the  St  uc  of 
(reorgta,  the  law  regards  him  as  accompanying  liu  hall, 
and  as  licing  represrnli  i!  I  v  it,  up  to  tin  in.ii  i  wlirrc  ts 
strikes.  If  an  unlawful  shooting  occurred  while  both  the 
parties  were  in  this  State,  the  mere  fact  of  missing  would 
not  render  the  person  who  shot  any  the  less  guilty.  Con- 
sequently, one  shootini;  from  another  .State  goes,  in  a 
legal  si  iis,-,  vsli.  to  I, is  hu'ltt  goes,  the  (act  of  his  iii'-.^;ng 
the  object  at  which  he  aims  cannot  alter  the  legal  prin- 
ciple. Cases  are  nonerous  in  wliich  it  has  been  held  that 
where  a  penon  wounds  another  in  one  State  or  country, 
but  the  person  wounded  dies  eliewhere,  beyond  Its  tcrri- 
tori.it  Ix'UMilirir,.  tin:  niiirts  <if  the  State  or  cciiinirs  in 
which  death  occurred  have  jurisdiction  to  try  the  offence. 

7* 


A  leading  case  on  this  line  is  that  ol  Tylor  v.  People  (S 
Mich.  j2o),  in  which  there  was  a  dissenting  opinion  by 

JuituL  (.'.mipbcll.  TI.'.  II.!. 11^  of  ihc  inajiirity  of  the 
couii,  liowever,  was  approved  in  the  i^e  of  Cum.  v. 
Macloon  (loi  Ma^s.  1).  J^ustioe  Gtay*  who  delivered  the 
opinion  in  the  latter  caae,  aays,  00  page  y,  that  if  one's 
'unlawful  aet  is  the  efficient  cause  of  the  mortal  injury, 
his  personal  presence  at  the  time  of  its  l>cginning,  its  con- 
tinuance, or  its  result,  is  not  essential.  He  may  Ik  held 
ijuilty  of  homicide  by  shooting,  even  if  he  stamlN  .ti.ir  oil, 
out  of  sight,  or  in  another  jurisdiction;'  and  the  words 
quoted  are  followed  by  apt  illustrations.  On  page  17  of 
the  saiiu-  n  |i';ir[  J ii^'itt  ( ii.iv  lii  ..ipi 'i ■  ive-'  tii<;  ii:t.^ct)ting 
opinion  ui  Justice  t  ampbtU  abti-.c  mentioned.  There 
is,  however,  a  clear  distinction  l>ctween  cases  like  the  one 
iust  cited,  where  a  wound  is  inflicted  in  one  jurisdiction 
ind  death  ensues  in  another,  and  cases  like  the  present, 
where  Ific  n coined  'n  one  St.ite  ]nit>  in  operation  a  force 
which  takes  eliect  in  anoihct.  Uii  p.igc  343  of  8  Mich, 
(supra)  this  distinction  is  clearly  stated  by  Justice  Camp* 
bell.  He  says  the  doarinc  of  constructive  presence  is 
not  applicable  to  a  case  like  that  with  which  he  was  then 
dciiiiii;.  ind  tt,'  11  !i«es  the  following  language  whii  h  sns. 
tains  our  ruling  in  tlie  case  at  bar.  Speaking  of  cuusiiuc- 
tive  presence,  ht.  >.iys  -Aii  that  it  amounts  to  is  that 
the  crime  shall  be  regarded  as  committed  where  the  inju- 
rious act  is  done.   A  wounding  must,  of  course,  be  done 

where  there  •>  n  pcr'^'in  wrmnricd,  ;ir.d  iTic  <;r;  rnin.it  act  is 
the  force  against  his  person.  I'iial  is  llic  iimucijule  .let 
of  the  assailant,  whether  he  strikes  with  a  sword  or  shoots 
a  gun :  and  he  may  very  reasonably  be  held  present  where 
his  forcible  act  becomes  directly  operadve.' " 

This  doctrine  i.i  Htustrated  In  the  recent  case  of 
Dr.  Graves,  who  murdered  a  wom.in  in  Colorado  by 
poison  which  he  mailed  to  her  in  Massachusetts,  and 
he  was  ccHivicted  tn  Colorado. 


Courting  Visits.  —  There  is  a  very  impolitic  and 

immoral  decision  in  Clark  1'.  Modjics,  Vermont  Su- 
preme Court,  May,  1893,  which  should  be  studied  by 
every  young  man  disposed  to  go  a>courting,  at  least 
in  Vermont:  — 

"Tli'j  ii'  iiiitjit  \Ms  permuted  to  show  by  a  neighbor 
that  during  the  period  of  di  ft'ndant's  vi.stts  he  frequently 
saw  a  light  in  tlx  parlor  on  Satuiday  evenings  and  Sun- 
day evenings.  The  defendant  insists  that  this  was  error, 
on  the  Rround  that  it  does  not  appear  that  the  defendant 
was  in  any  way  connected  with  these  lights  by  tin  ttsi;- 
niony  of  other  witnesses.  It  apjiears  that  there  was  evi- 
dence lending  to  show  that  the  family  was  not  in  the  habit 
of  passing  the  evening  m  the  parlor,  and  that  it  was  the 
\  room  made  use  of  by  the  ]>latnliff  when  receiving  the 
*  defendant's  visits.  Tt  it  iii  i  further  appeared  that  there 
was  evidence  tending  to  show  that  the  dcfrndanl'»  visits 
were  ordinarily  made  on  the  evenings  named,  it  would  not 
have  been  questioned,  but  that  the  testimony  regarding 
the  lights  was  admissible  to  establish  a  conoboraling  dr. 
cumstance.  As?u:nii,.j  that  this  further  showing  was  re- 
quired lu  properly  connect  the  defendant  with  the  lights. 
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H  will  not  be  preaumed  that  the  evidence  which  was 
imdoobledljr  tn  the  owe^  as  to  the  time  of  the  defendant'* 
viaiu,  pUwed  tbem  on  eveidnsa  other  than  thoee  named  " 

This  is  impolitic  bccau&e  it  will  have  a  tendency  to 
diminish  the  courting  industry.  It  is  immoral  be- 
cause it  will  inspire  youn<;  men  to  turn  th«  lights  down 
or  out.  It  reminds  one  of  a  recent  excellent  jest  in 
"  Life."  A  young  man  applied  to  a  atern  father  for 
permission  to  call  on  his  daughter,  which  was  ac 
ifinli.:!,  ljut  witli  thf  w.iiiiitij;,  '  Remember,  young 
man,  I  always  turn  out  the  gas  at  ten  o'clock."  *'  All 
right,  sir,^  replied  the  young  man;  "  I  will  be  care- 
ful not  to  call  before  that  htnir/' 


Sleei'Ing-Car  Comi'any\  LtAiiii n v.  —  a  novel 
point  was  ruled  in  Puilmaa  Palace  Car  Co.  v.  Gavin, 
Tennessee  Stipreme  Court,  June,  1893.  The  action 
W.1S  for  moncv  given  to  plaintiff  by  the  parents  of  a 
young  woman  who  had  been  put  in  his  care,  for  her 
travelling;  expenses,  and  stolen  from  him  by  the 
porter  of  the  sleeping-car  in  which  ihey  wn  0  travelling. 
It  was  held  that  he  could  maintain  the  action.  The 
court  observed  on  this  point:  —  . 

*  It  has  been  held  in  this  State  that  an  actual  and  «t- 

elusive  ])05>kCi»i<-ri  li\  .i  party,  even  though  it  l)c  by  a 
wrongdoer.  i»  tuHicicni  tu  »u]>}><irt  an  action  of  irespass 
agaui--t  .1  nteie  stranger  or  wrongdoer,  who  has  neither 
title  to  the  poiseasionin  himself  nor  authority  from  ihe  legal 
owner  (Criner  v.  Pike.  3  Head,  397).   '  Ortlinarily.'  says 

(iic  Liiiitt  ill  tli.i;  v.isr. 'thr  pnrtv  in  ;>r'~-pssii>n  is  <-i!her 
the  owner  o(  the  piojtiu,  or  an»weraL>.e  over  lo  ihc 
owner;  and  in  cither  ca.^e  he  \s  entitled,  nut  only  lo  dam- 
ages fiNr  the  takii^,  but  aUu  lor  the  value  of  the  property. 
This  is  the  general  rttle.   A  defendant  has  been  allowed 

to  prove,  in  niitic^.iti'in  nf  i'.iiii.i;.;e>,  tfi.il  the  ;^':"j.t>  cliil  nut 
belong  tu  tlie  plaintitl,  .uul  uun  liicy  have  gone  tu  tl;c  u.>>c 
of  the  true  owner,  either  by  being  restored  lo  him  in 
•peck;,  or  taken  upon  legal  process  in  payment  of  bis 
debts,  for  in  snch  case  the  plaintiff  is  nnt  answerable  over. 
Hut  Mr  Serljjwirk  rh'iik<  tlif  jirniciple  -  i  tl-.! -i  <li  c  i'.ions 
hao  been  carried  quite  lar  ctiough,  .  .  .  jiid  iirw  ii  will 
not  do  to  permit  acts  of  wilful  or  w.intnn  trcspa><!<  to  be 
excused  by  the  defence  of  outstanding  titles  in  third  per- 
sons.' See  also  Logan  v.  Coal  Co.  I9  Heisk.  4S90),  where 
it  i.s  held  that  '  mere  pnssession  is  a  sufficient  title  upon 
which  to  maintain  iic»pa<(»  against  a  mere  wrongdoer  ' 
(Crawford  I'.  Kyniim,  7  Yerg.  ^St).  Mi*s  Ktlly  having  been 
placed  in  charge  of  Mr.  Gavin,  the  latter  had  become  the 
depositary  of  this  money,  for  the  purpose  of  defraying 
her  current  expriisrs.  .i^  they  arose  upon  the  journey. 
It  has  been  l»clii  tl1.1l  luemhers  of  the  same  family,  travel- 
ling together,  may  carry  each  other's  effect.*  (fiextcr  v. 
Railroad  Co.,  42  N.  ¥.326;  Curtisf.KailroadL;o..74N.  V. 
it6).  We  think  that  Miss  Kelly,  having  been  placed  in 
(!i;ir)^e  of  Mr.  Gavin,  was  pro  hoc  via,  fox  the  purposes 
of  the  journey,  a  member  of  hia  family,  and  that  a  gcnde* 


man  in  charge  of  ladies  on  such  an  occasion  was  their 
protector,  and  the  proper  custodian  of  their  and 

per-  11  .il  cffn  l"  iiitra-tril  to  him.  In  thi<  l  icw  >  .f  the 
case,  wc  think  it  uiiiitces»aiy  to  determine  Mticiliei,  at 
the  time  the  theft  was  committed,  the  money  was  the 
property  of  Miss  Kelly  or  her  father,  Martin  Kelly.  The 
proof  ^tows  the  money  was  in  the  actual  poHciisien  of 
Gavin,  as  Its  rtghtful  depositafy." 

It  has  even  been  held  that  a  thief  may  maintain 
an  .nction  n^ijainst  another  who  steals  the  stolen  gocxis 
from  bim.  The  principal  decision  is  in  the  true  line 
of  gallantry,  and  tends  to  protnote  civility  to  woman 
tfiiveUiag  alone. 

Ttte  AtcoHOL  Habit. —  A  beneficent  decision 

is  th  it  in  f'rand  Lodge,  etc  7  .  ndi  lutTi,  Illinois 
Supreme  Court,  April,  1893,  that  where  on  an  appli- 
cation for  life  insurance,  lo  the  questiont  "  To  what 
extent  dtjcs  the  perinn  niroholic  stimulants?" 
the  answer  of  the  insured  was,  "  None  ;  "  a  reasonable 
construction  of  the  question  and  answer  implied  more 
than  an  occnsinn  il  u-ic  of  alcoholic  stimulant*!,  rind 
that  to  invalidate  the  contract  of  insurance  there 
should  be,  to  some  extent  at  least,  a  habit  or  custom 
as  to  such  use.   The  court  observed : — 

"  The  language  cmb<  ill'  il  in  il;c  .n  ]i!icatton  must  receive 
a  rcaitotiable  cvnsfnu  ti  iii,  "iie  within  the  contemplation 
of  the  parlies  .11  tiic  tune  the  contract  of  insurance  >tas 
consummated.  What  was  the  purpose  of  requiring  the 
insured  to  state  In  the  application  to  what  extent  be  used 
alcoholic  btimutants.  tobacto  .«nd  opiuin  '  Hut  utie  object 
can  he  perceived,  aiul  that  was  to  gujii  J  ag.iUi!.l  the  risk 
which  might  arise  from  insuring  the  life  of  one  who  was 
in  the  habit  of  using  the  aiticlea,  or  either  of  them,  to  such 
an  extent  as  to  imperil  the  health  and  life  of  the  individ- 
ual. II  m.ni  itrnnk  i  pI.Ks  of  liquor  or  smolsi-d  .i  jm|ic 
of  opium  or  a  cigar  once  a  month,  it  is  too  plain  t'.>  a«iitiit 
of  argument  that  such  a  use  could  not  endanger  the  life  of 
the  person,  and  that  such  a  use  was  not  within  the  con* 
tenipUtion  of  the  parties  when  the  contract  of  insurance 
wa*  •jnU  rrd  I'v  thf  ii.irt:r-s.  It  \\..>\  \»  th:it  the  lan- 
guage of  the  tiiitsJutii  .4;uj  .aiisuci  in  rc^aui  lo  the  use  of 
alcoholic  stimulant!<,  if  given  a  strict  and  technical  con- 
struction, might  be  interpreted  that  the  insured  did  not 
use  alcoholic  liquors  at  all.  But.  in  our  opinion,  an  !»• 
surancc  roiui-.itiv  pT"i " uitid-nct  a  question  of  th.if  ch.ir- 
acier  shouid  not  Ix-  aiiimcd  to  indulge  in  a  »tnct  ai>d 
technical  construction;  but,  on  the  other  hand,  the  lan- 
guage should  receive  a  fair  and  reasonable  construction,  a 
construction  which  would  Imply  more  than  an  occasional 
Use.  There  shouM  Ik-.  \ri  <inmc  crtrnt  nt  least,  a  habit  or 
custom.  This  i.s  tlie  rule  established  m  Van  Valkenburg 
t  A  I>.  I.  Insurance  Co., 70  N.  V«  60$.  and  we  think  it 
the  correct  one." 

The  case  of  Meacham  v.  N.  Y.  etc.  Asa'n,  IM 
N.  Y.  3J7.  is  in  the  same  line. 
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Ti^e  Editor  vfili  b»  glad  to  receive  tontrifrntions  of 
articici  of  moihrale  length  upon  r//  ' ts  of 
intere\l  to  the  projession ;  also  any  thing  in  the 
way  0f  legal  antiquities  or  tHrioMiits*  fanti^t 
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THE  GHKKN  BAG. 

THE  CHi£r-JUSXlC£!»  OK  THE  :>UPREME  COURT 
OP  THE  UKtTED  STATES. 

'^I'^O  every  subscriber  remitting  ihe  ainouDt  of 
his  subscription  for  (894  bsfore  January 
10,  1894,  wc  shall  present  a  Itrge  group  picture 
(24  in.  v  30  in.)  of  the  eight  Chief-Justices  of  the 
Uniicti  Slates  Supreme  Court.  'I*he  portMils  in- 
clude John  Jav,  John  RuTLKtiCE,  Oliver  Ells- 
WoRiH,  John  Marshall,  R(X;kr  V\.  '\\\^r\.  S\l.mon 
P.  CHAiiE,  MoRRi^N  R.  VVahe,  and  .Mllville  VV. 
Fuller. 


With  this  number  "Th«  Orwn  Bag"  com- 
pletes it-s  fifth  year.  .\s  in  the  ju^t  wc  have 
Striven  to  cheer  and  entertain  uur  legal  brethren, 
to  in  the  future  it  will  be  our  chief  endeavor  to 
shed  some  rays  of  legal  sunsliine  upon  the  weary 
lawyer,  aiifl  to  mntijiMe  lo  il»Mnoti>itr<i!f  to  him 
that  there  is  a  l>righi  an(i  enhvening  phase  to 
the  indiession  which  is  comnKmljr  thought  to  be 
only  dry  and  prosaic. 


"The  Creen  Bag"  for  1894  will  be  filled  with 
all  manner  of  good  things.   Several  eminent  law- 

yi  rs  nii  on)  wc  ha\i-  not  heretofore  numbered 
among  our  coutributors  have  promised  articles, 
and  our  biographical  sketches  (with  portraits)  and 
illustrated  articles  will  Ik?  of  unusual  interest.  The 
series  of  Supreme  Court  articles  will  he  continued, 
and  the  publication  of  a  nmtiber  of  celebrated 
*•  01d>Worid  Trials,'*  which  is  commenced  in  this 
nundier,  will  be  continued  during  the  coming  year. 
A  bountiful  supply  of  new  anecdotes  and  bits  of 
fat^etia:  is  all  ready  for  distribution. 


LEOAL  ANTtQUtTtBS. 

The  fcehog  upon  the  subject  of  o»ths  ainong 
the  earKer  dbkmists  of  Maryland  is  shown  by  the 
following  extract  from  a  petition  of  Assemblymen 

of  the  Province,  nddrrsscd  to  tin.  l.rird  Froprie- 
Liry,  in  1649,  and  *'  signed  by  all  the  members 
present":  — 

*'  We  do  farther  humbly  request  your  lordship  that 
hcrc  ifter  .such  things  as  your  lord.sfii;)  m  ly  tit-sin  ai 
u&  may  be  done  with  as  little  swearing  as  conve- 
ntently  ma)  Ix-,  experience  teaching  us  that  a  great 
orc.ision  i>  -IV LI)  to  nittch  peijuiy  when  swearing 
becomclh  common." 


FACETIA. 

The  bullying  manner  sometimes  assumed  by 
certain  barristers  in  cross-examination,  in  order 
to  ronfuse  a  witness  and  make  his  replies  to  im- 
portant <iuehtiuns  hesitating  and  contradictory,  is 
notorious ;  and  many  are  the  tales  told  of  "  cute  " 
witnesses  who  h.^v('  tnmcd  the  t.ililes  on  their 
persecutors.  Tlic  following  relates  lo  a  case  of 
this  kind :  — 

In  a  civil  action  on  money  matters  the  plaintiff 
had  st.>ted  that  his  financial  position  was  always 
satisfactory.  Jn  cross-examination  he  was  asked 
if  he  had  ever  been  bankrupt. 

"  No,"  was  the  answer. 

Next  question  was,  "  Now,  be  careful ;  did  you 
ever  stop  |>ayment  ?  " 
**  Yes,"  was  the  reply- 
\\\."  cxclaimcil        counsel,  "  I  thought  we 
should  get  at  it  at  last.    When  did  that  happen  ?  " 
After  I  paid  all  I  owed,"  was  tfie  answer. 

Baron  Dowsf.  was  on  circuit  when  an  accused 

man  could  understand  only  Irish,  and  so  an  inter- 
preter was  sworn.  The  prisoner  said  something  to 
the  interpreter,  and  the  interpreter  replied  to  htm. 
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'•What  ilocs  he  say?"  demanded  the  jiulyc. 
'*  Nothing,  my  lord."  "  How  dare  you  say  that, 
when  we  all  heard  it  ?  Come,  sir,  what  was  it  ?  " 
"  My  lord,  it  li  i<!  notliiiig  lo  do  with  the  case." 
**  If  you  don't  answer,  1  shall  commit  you,  sir. 
Now.  what  did  he  say?"  «Weil,  my  lord,  you'U 
excuse  me,  but  he  said,  *Who  is  that  old  woman, 
with  the  red  luil-rnrtiifT  round  her,  sitting  up 
llierc  ? '  "  **  And  what  did  you  say  ?  "  askt  d  liium 
Dovst.  "I  said  to  him,  'Whist!  That  b  the 
old  bojr  that  is  going  to  hang  yes  \ ' " 


JamssT.  Kkow  n.  of  Indiana,  was  once  enniaged 
in  a  fnse  in  tiie  Circuit  Court  ot  that  Stnft*  and 
waM  laying  down  the  law  with  ntabterly  aiiility. 
when  the  judge  remarked  that  he  need  not  argue 
the  law  of  the  case,  as  the  Court  understood  that 
perftTtly.  Mr.  !?rown  rvpiied,  with  much  meek- 
ness, that  he  "  merely  desired  to  talk  about  the 
law  as  it  is  in  Mr  AooJbt  which  would  be  entirely 
different  law  from  any  his  hoow  was  acquainted 
with." 


Jtmoc  JeitBMiAH  Black  for  a  long  time  wore  a 

black  wig.  On  one  onasion.  having  donned  a 
new  one,  he  met  Senator  Bayard,  of  Delaware, 
who  thus  accosted  him  :  "  Why,  lilack,  how  young 
you  look  I  You  are  not  so  jgtif  as  I  am,  and  you 
tnnst  be  twenty  years  older."  "Hump'.'"  re 
plied  tlie  judge  ;  good  reason  :  your  hair  comcs 
by  datmif  and  I  got  mine  by  purchase" 


A  Oooi>  story  is  told  of  a  Pennsylvania  judge 
who,  before  his  promotion  to  the  Supreme  Bench 
of  that  State,  once  had  a  number  of  Irishmen  be- 
fore him  in  one  of  the  interior  <  oiHitH"..  inrlirtcfl 
for  a  riot  on  the  canal.  All  their  names  were 
included  in  the  one  indictment,  and  the  jury 
found  them  all  t^tiilty,  though  one  of  them,  Pat 
Murphy,  clearly  proved  an  alibi.  They  were  all 
brought  into  court  to  be  sentenced,  and  Pat  was 
directed  to  stand  up  with  the  others.  Fat  pro- 
tcs!f<l  vc'hcniein!\ .  iiid  remimled  the  judge  that 
it  was  clearly  proven  on  the  trial  tliat  he  was  at 
the  lime  sick  in  bed,  and  at  a  considerable  dis- 
tance from  the  scene  of  riot. 

"Stand  up,  P.vt,"  -,ii<l  t!ic  judge.  "St.in.I  r^p  ; 
you  're  just  as  guilty  a->  any  oi  them.  Vou  know 
you  would  have  been  there  if  you  could  !  ** 


NOT£8. 

When  Sir  James  Fiujames  Stephen,  under  cir- 
cumstances that  are  still  fresh  in  the  puf  lic  mind, 
resigned  his  judicial  position,  he  took  a  seiin- 
public  iarewell  from  bench  and  bar.  It  was  a 
dismal  enonj:h  scene  ;  and  when  it  «  ns  over,  and 
as  the  judges  were  filing  out,  Mr.  Ju:»lice  Bowen 
is  said  to  have  mimered  to  one  of  his  learned 
colleagues,  — 

"  And  may  there  be  no  moaning  .-it  the  bar 
When  1  put  out  lu  sea.'  — (J^ait. 


In  his  ''Outline  of  CMl  Government,"  Mr 

Higby,  speaking  of  our  judiciary,  saya:  "The 

qualifications  of  Supreme  jtidges  are  not  s(rini;rrit. 
Only  SIX  States  retjuire  "learning  in  the  law,"  and 
only  about  Ute  same  numlier  require  any  identilica* 
tion  with  the  legal  profession  ;  but  through  the 
influence  of  the  bar  it  h.is  become  a  ctibtom  to 
confine  tlie  choice  to  professional  lawyen»." 


I      .\  NHvui.  suit  is  said  to  have  been  commenced 
[  in  the  Nebniska  courts,  in  whicii  one  party  claims 
I  the  right  to  have  a  post-mortem  examination  of  a 
j  body  made,  while  the  other  opposes  it  and  defies 
the  flr'-i  to  proceed  with  the  affiir.    It  seems  th.it 
I  a  few  years  ago  a  Mr.  VVanington,  a  well-to-do 
I  cattleman  of  dut  county,  married  a  second  wife. 
•■(>  « hi  111  he  presented  the  jewels,  coiisisiin^  of 
v.ihiahle  <liamonds.  belon^In_;  tn  the  fir^t  Mrs.  W  ar- 
rington, and  whicli  she  h.id  received  as  part  of  her 
marriage  |>ortjon  from  her  father,  a  wealthy  mer* 
chant  in  jewelry  in  S;m  I  rancisro. 

Warrington  living  shortly  after  his  second  ven- 
ture into  matrimony,  .Mrs.  Warrington  kept  the 
I  diamonds  in  defiance  of  the  family  of  her  pre- 
il.  I  ,  ^>or,  who    claimed   them  as  the  deceased 
woman  A  heirs.    Suit  was  brought  against  her,  but 
she  declared  that  her  husband  had  sold  them 
j  shortly  after  they  were  married,  and  that  she  had 
no  prop>Ti\  to  make  good  the  loss,  even  if  she 
j  were  liable  lor  the  act  of  .Mr.  WarringtoD. 
I     This  story  was  not  believed  by  the  first  Vbu 
Warringtoivs   family,  who  maintained   thai  the 
j  woman  still  had  ihi  m  in  her  possession:  nn<!  <aon 
I  after  her  death,  which  took  place  some  weeks  ago, 
the  nurse  who  attended  her  in  her  last  illness  testi- 
fird  that  the  day  she  had  died  she  had  her  bring  her 
a  box  filled  with  unset  gems,  which  she  deliberately 
I  swallowed  one  by  one,  passing  away  a  few  momenit 
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after  she  had  got  the  last  one  down.  The  famity 

now  wish  to  disinter  her  body  .iiul  to  t)|K-n  it  lor 
the  recovery  of  the  diamonds ;  Imi  her  own  people, 
not  crediting  the  nurse's  story,  refuse  to  allow  what 
they  consider  a  desecration  of  the  dead. 


Ai.TMOUGH  theiv  are  as  many  as  6,000  attorneys 

actively  i)ra<.tisiny  in  this  »  ily,  each  of  whom  is 
probably  doing  as  well  an,  if  not  better  than,  he 
would  in  any  other  calUng,  the  Circuit  Court  cal- 
endar, which  is  typical  of  others,  show:,  tint  not 
more  th.Tn  1.800  of  ihoin  can  he  <  lassificd  as  liti- 
gating lawyers.    Tlus  nuiuber,  it  is  safe  to  say, 
includes  every  member  of  the  bar  into  whose 
oftu  e  h.is  come,  ihiring  the  last  twenty-five  years, 
business  which  resulted  in  a  common-law  action 
In'ought  in  the  Supreme  Court.    The  other  4,000 
have  worried  along  on  their  incomes  as  chamber 
conn>illms.  ulvisiiig  .is  to  contracts  or  invest- 
ments, pasising  titles,  or  caring  for  trust  properties. 
The  number  of  cases  on  the  Circuit  Court  cal- 
enilar  —  3,200  —  actu.>lly  represents  approximately 
the  nmnher  of  joimlers  of  issue  in  two  years,  the 
niontiily  average  being  150,  or  one  case  a  year  tor 
each  litigating  lawyer  on  the  list   Thus  the  pro- 
fessional income,  even  for  this  clxss  of  attorneys, 
growing  out  of  litigation  may  be  put  at  a  low  figure, 
•even  though  the  ligiuer  calendars  of  three  other 
courts  be  included.  -^N.  Y.  Evaung  P»st. 


CONTBNTS  OP  THB  NOVBMBBR  MA0AUNB8. 
The  Arena. 

I  Imki-IiIs  in  an  Orphan  Asylun).  Kahbi  Solomon 
Schindlcr ;  Shakespeare's  Flays,  Richard  A.  Proctor : 
Medical  Slavery  through  Legislation.  Henry  Wood  ; 
The  Slave  Power  and  the  Mom'  l  ovNcr.  (").  W. 
Oram,  M.O. ;  Knowledge  the  Preserver  of  Purity, 
Laura  E.  Scammon ;  Is  Liquor-Selling  a  Sin  ?  Helen 
M.  (loii£;ar:  Study  of  Thomas  Pninc.  E.  P.  Powell; 
Three  (jcntic women  and  a  Lady,  Mary  Judah. 

The  Atlantic 

The  Man  from  Aidonc:  A  I  .Ul  ia  Three  Num 
bers,  IV.-VI.,  lilizalieth  C.ivarza ;  Along  the  Hills- 
borough, Bradford  Torrcy :  Talk  at  a  Country-House. 
Sir  Edward  Slrachey;  The  Pilgrim  in  Uevon.  Alice 
Brown;  The  Ik'aupi>rt  Loup-Carou,  Mary  Hartwell 
Catberwood;  Two  Modern  Classkicists  in  .Music,  in 
Two  Paris:  Part  Two,  William  F.  Apthorp;  CaUM>* 
Jidty  in  Mitsical  Taste,  Owen  WIster ;  His  Vanished 


Star,  X.,  XI,  Charles  Egbert  Craddock ;  Courts  nf 

Conciliation  in  America,  Nicolay  Grcvsta<! ;  Schfxtl 
Libraries,  H.  E,  bcuddcr ;  Spectacled  Sclioolboys, 
Ertiest  Hart;  The  Hungry  Creekllngs,  Emily  James 
Smith. 

The  Centaqr. 

To  Lowell,  on  his  Fortieth  Birthday,  Ralph  Waldo 
Emerson;  Fifth  Avenue  (illustratedj,  .Mrs.  Schuyler 
Van  Kensselaer :  The  Yellow  Glove,  Alexander  W. 
Drake;  ^Jy  Fir-t  Li  ms,  !L  W .  Seton-Carr  ;  The 
FactiiJiis  il  Kitwyk  v  iilusirattd).  Anna  E.  King; 
The  Watchman  (illustrated).  Mary  HaSlock  Ftxite; 
Artists'  Adventures :  The  Rush  to  Death  (illus- 
trated), Walter  Shirlaw  .  The  Casting  \'otc.  Part  I. 
(illustrated),  Charles  Egbert  Craddock  ;  John  Plen- 
derson,  Artist,  George  Kennan;  George  Michel 
(illustrated),  Virginia  Vaughan  ;  Taking  Napoleon 
to  St.  Helena,  II  ,  John  K.  Glover;  Bismarck  at 
Friedrichsruhe  (illustrated),  Eleonora  Kinntcutt  ; 
Tramping  with  Tramps  (illustrated),  Josiah  Flynt; 
E-sc.ipf  oi  the  Confederate  Secretary  of  War  (illus- 
trated), John  Taylor  Wood:  Humor,  Wit,  Fun,  and 
Satire,  James  Russell  Lowell :  Memories  and  Letters 
of  Edwin  Booth,  William  Bispham. 

The  Cosraopelitaa. 

Aiitobiograpltical  Notes  (illustrated),  Franz  von 
Leubach;  Busy  Days  of  un  Idler  in  .Mexico  (illus- 
trated). Ellen  M.  Slayden;  In  Hop-picking  Time 
(illustrated).  Ninetta  Eaines  ;  The  Bolero  in  Se  ville 
(illustrated),  George  W.  Edwards;  Some  Forms  of 
English  Invitation,  Adam  Badeau;  The  Esquimau 
^!.liLl■. Kwni:n,ic  f illii'>ir.i!i-fl),  M.irkTwnin;  Amrr- 
j  ican  Notes,  I.  (iliustrateiij,  Walter  Besant ;  Measures 
of  Lawn  (illustrated),  Mrs.  Roger  A.  Pryor;  A  Doll- 

llonif,  H.  H.  Boyeseti :    Di  iling  in  Futures  frihts 
I  trated).    Alice  W.  KuUins      Writing    Material  of 
j  Antiquity  (illustrated).  Georg  libers ;  Letters  of  an 
i  Aliruriao  Traveller,  W.  D.  Howella. 

I  Harper's. 

From  Tabrecz  to  Ispahan  (illustrated),  Edwin 
Lord  Weeks;  The  Handsome  Humes,  Part  VI. 
(Conclusion),  William  Black  ;  The  Decadent  Move- 
ment in  Litcrntitrp  (tllMstrrxtcfO.  Arthur  Symons; 
••Mong  the  Bayou  Tcel>c  ^illii.slf.ited),  Julian  Ralph; 
An  Indian  Commonwealth  (illustrated),  Kezin  W. 
McAvl.iui  London  in  the  Season  (illustrated), 
Richard  Il.irding  Davis:  The  Frog  that  Playc<l  the 
Tromlxine  (illustr.ated).  Brander  Matthews:  Arbitra- 
tion, F.  R.  Coudert ;  Vorbei:  A  Story,  Annie  Nathan 
Meyer:  Riders  of  Turkey  (Illttslrated).  Colonel  T. 
.A.  bodge.  V.  S.  A.:  Em'ly  :  A  Story  (illustrated), 
Owen  Wister;  Apollo  in  Picardy,  Walter  Pater; 
A  Reminiscence  of  Stephen  A.  Douglas,  Daniel 
Roberts. 
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Lippincott's 

An  Unsalisfdciury  Lover,  Mrs.  Hiingcrford  ("The 
Duchess");  Golf  (Athletic  Series),  John  Gilmer 
Speed;  The  Rustlers  ( Li ppincoit's  Notable  Stories, 
No.  L\.),  Alice  MacGowan;  Progress  in  Local  Trant* 
portation,  Lewis  M.  Haupt;  How  the  Light  Came. 
J.  Armoy  Knox;  An  Old- Fashioned  Garden,  Charles 
C.  Abbott :  Expennve  Religion,  Phil.  Sunabury : 
Why  the  Itody  shcmlil  be  Culiivatcd,  Wilton  Tour- 
nier;  A  Three- Volume  Tract,  Frederic  M.  bird; 
Men  of  the  Day,  JJI.  Craftoo. 

Jteview  of  Reviews. 

PMslbtlities  of  the  Great  Northwest  (illuotrated), 

S.  A.  Thonip-^on  ;  Inland  Waterways  for  the  North- 
west (with  Maps),  Emory  R.  Johnson;  The  Future 
<if  Silver  Prodaetion,  E.  Beniamin  Andrewat  The 

( "  ' '  -nljiinT  Sv>tLMii  of  I.iqiior  Traffic;  LobcDgidat 
Kiiij^  of  the  .Matabele  (illustrated). 

Scribner's 

la  Camp  with  the  Kalcbins  (illustrated),  CoL  H. 

E.  Colvilc,  C.  B.  Grenadier  Guards;  The  Protid 

Pynsents,  Ocfnvi- 'ITj  im-t  .  M  i<l  tnic  RoI  kicI  (illus- 
trated), Ida  M.  larbdl;  Glimpses  of  the  French 
lUustraiors,  II.  (Conehiston,  illuatratcd),  F.  N. 
Doubleday ;  The  M  use  of  Commons.  Augustine 
liirrell,  M.  P.  ;  The  Ficturesque  Side  (illustrated). 

F.  Hopkinson  Smith:  Mr.  Freeman  at  Home  (illus- 
trated), D<  n.i  I \man  Porter;  The  Copperhead, 
Chapters  XI I  .\l  V  .  Harold  Frederic  (Conclusion) ; 
Education  for  <iiiU  in  France,  Kalhirim  d.  Forest; 
A  Laggard  io  Love,  Martha  McCuUoch  Williams ; 
Histortc  Moments:  The  Nomination  of  Lincoln, 
Isaac  H.  Bromley. 


BOOK  NOTICES. 

The  American  Digest  (.inniial,  1893).  A  digest 
of  all  the  decisions  of  the  United  States  Supreme 
Court,  all  the  L  nitc«l  States  Circuit  and  District 
('ourts.  the  Courts  of  Last  Resort  of  all  the  .States 
and  l  erntories,  and  the  Intermediate  Courts  of 
New  Y<wk  State,  Pcnnsylvani.i,  Ohio.  Illinois, 
Indiana,  Missouri,  and  Colorailo.  I'nited  St.ites 
Court  of  Claims.  S  iprrme  Court  of  the  I)i.stn<:t 
of  Coluinljia.  etc.,  from  Sept.  i,  1^92,  to  Aug. 
31,  1893,  with  notes  of  English  and  Canadian 
raq<  s.  Memoranda  of  .Statutes,  Annotations  in 
Ixgal  Periodicals,  etc,  a  tal)le  of  the  « ,is<  s  di- 
gested, and  a  table  of  cases  overruled,  criticised, 
followed,  distinguished,  etc..  during  the  year. 


West  Publishing  Co.,  St.  Paul,  Minn.,  1893. 
Law  Sheep.    $8.00  net. 

Tills  volume  is  in  every  respect  all  tliat  could  be 
deiiired  for  a  work  of  this  nature,  being  in  every 
sense  of  the  word  a  "  complete  digest."  The  labor 
I  involved  in  its  preparation  must  have  been  stupe n* 
'  dous.  and  yet  there  i*  tio  evidence  of  the  editors 
I  having  in  any  way  slighted  their  work.  The  greatest 
j  care  and  attention  has  manifestly  been  bestowed  upon 
'  it.     TliL'  arr.in-citu'nt  tlirriu<;lioi!t       cxci'Ilrnt.  ;ind 

i'  the  typographical  work  deserves  a  word  of  commen- 
dation.  Good  paper  and  clear  type  are  not  always 
I  found  in  our  f^i;;cvis,  !)i;t  tliev  are  distinguishing 
I  features  of  this  volume.    The  publishers  arc  to  be 
congratulated  upon  their  soeoeasfttt  effotta  to  nnake 
this  digest  of  gteat  value  to  the  profession. 

A  Treatise  on  thk  Law  of  QuASt-Coin'RACTS. 
By  Wii,i.tA.\i  .'\.  Kkknkr,  Kent  f'rnfessor  of  l,?.w 
and  Dean  of  the  FaciUty  of  I^w  in  (  uiuinbia 
College.  Baker,  Voorhia.  &  Co^  New  VoiK 
1893.   Law  Sheep.   I5.00  net. 

In  substituting  the  term  ■•  Ou,isi  Contracts "  fur 
the  term  "Contracts  implied  in  I-aw,"  Professor 
j  Keener  has  followed  the  lead  of  eminent  Englisb  law* 
writer.s.    This  treatise  exhnustively  covers  tlie  Inrj? 
class  of  rights  and  oblii;.itn>i)s  arising  indcijciidci.tly 
of  the  (i(n  ir  no  i>\  lithcr  (  fmtract  or  Tort.    '•  It  has 
I  been  usual,"  says  .Mr.  .Maine,  in  hi.s  '•  .Ancient  Law," 
I     with  English  critics  to  identify  the  quasi-contracts 
,  with  implied  contracts :  but  this  is  an  error,  for  im- 
plied contracts  are  true  contracts,  which  quasi-con- 
tracts are  not.  ...  A  quasi-contract  is  not  a  contract 
at  all.    The  commonest  .sample  of  the  class  is  the 
relation  subsisting  t)etween  two  persons,  one  of  whom 
ha.s  i^aid  money  to  the  other  through  mistake.  The 
law,  consultiii;;  tlit/  :nicies;->  of  mor.ili!v.  imjjoscs  .in 
obligation  on  the  receiver  to  refund ;  but  the  very 
nature  of  the  transaction  Indicates  that  it  is  not  a 
contract. '*    These  words  nf  Mr.  M.iinc  i:uni  .iv  per- 
haps better  than  anything  we  could  say  the  scope  of 
Professor  Keener's  book.   Important  ns  the  subject 
I  is,  no  .itti-inpt  tins  httlicrtn  been  m.ule  to  trcit  i;  t-x- 
h.iustivtly,  ami  the  work  should  receive  a  hearty  wel- 
come on  this  .iccount  ifCor  oo  other  reason.   It  will 
he  found,  however,  to  l>e  a  thoroughly  practic.il 
treatise,  written  in  a  concise  and  clear  style,  and  in 
I  every  way  worthy  its  teamed  author's  great  repuu- 
i  tion.    The  contents  are  as  follows:  Chap.  I.,  Nature 
I  and  Scope  of  the  Obligation:  Chap.  II.,  Recovery 
I  of  Money  piid  under  Mistake:  Chap.  III..  Waiver 
I  of  Tort:  Chap.  IV.,  Righu  of  a  I'laintiff  in  Default 
under  a  Contract :  Chap.  V-.  Obligation  of  a  Defend- 
an!  Ill  I),  f  jult  under  a  Contract :  Chap.  VI.,  Recovery 
for  Benefits  conferred  at  Request,  but  in  the  Absence 
,  of  Contract;  Chap.  VIL,  Recovery  for  Benefits  in* 
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tentionally  conferred  without  Request:  Chap.  V'lll., 
Recovery  for  Improvctncnts  made  upon  the  Land  of 
another  without  Request:  Chap.  IX.,  Recovery  of 
Mont.  y  paid  to  the  Use  of  tht'  ULU  iidant ;  Chap.  X  , 
Recovery  of  Money  paid  under  Corapulsion  of  Law ; 
Chap.  XI:,  Recovery  of  Money  paid  to  the  DefeudaDt 
under  Dures*,  Legad  or  Equiuble. 

I^wysRS*  Rktokts,  Annotated.   Book  J3L.  All 

ctirrent  ca-scs  of  general  value  aii<!  iniporiaiice 
decided  in  the  United  Sutesj  Stale,  and  Terri- 
torial Courts  with  full  annotalioni  fay  fiuidett 
A.  Rich  and  Heniy  P.  Fainhain. 

This  series  continues  to  meet  with  favor  from  the 
profession.  This  ia  due  undoubtedly  to  the  thorough 
manner  in  which  the  cases  are  reported,  and  the  ex- 
cellent character  of  the  ainioi.mon.s  TIk'  new  edi- 
tors s«em  fully  competent  for  tbcir  task,  and  the  high 
standard  of  these  Reports  is  well  maintained.  The 

publishers  h.ivc  .ilrc.iiJy  in  pres.s  .i  <!i^t'-;t  of  the  SCt, 
covering  the  twenty  volumes  issued  to  date. 

RECOtXEcnoNs  OF  PRFsinrxT  I.iNwtx  wn  hi5 

AUMINIbTKA'i'lON.      By   L.  L.  ClililKNDKN,  his 

Register  of  the  Treasury.  Harper  &  BrotheiSi 
New  York. 

We  do  not  know  when  we  have  read  a  mon- 
enjoyable  book  than  these  reminiscences  by  Mr. 
Chittenden.  The  work  does  not  pretend  to  be  a 

life  of  I.im  uti;  but  i.s  n»erely  a  CDl^fct^in  of  incidents 
concerning  the  great  President  and  his  administra* 
tion,  related  by  one  who  had  esi^eplional  opportu- 
nities for  knnwin:^  \vh;it  w;ts  rroinv:  nn  hchinfl  the 
scenes,  and  wlio  sjjcaks  with  authority.  Written 
in  a  most  captivating;  style,  free  from  all  attempts 
at  rhetorical  embellishment,  these  stories  :ippea!  at 
once  to  the  reader's  heart,  .lat!  one  la\s  down  dii; 
book  more  greatly  impressed  than  ever  with  the 
grandeur  of  Lincoln's  character.  Many  of  tlte  inci- 
dents referred  to  are  tinj^ed  with  pathos,  while  others 
brin;j;  out  in  a  strong  light  the  Tresident's  inimit  ible 
wit  and  humor  As  a  history  of  the  inside  workings 
and  doings  of  those  in  power  at  Washin^on  from 
Lincoln's  election  tti  liis  untimely  death,  this  volume 
ia  a  valuable  .state  paper.  We  commend  it  to  our 
readers  as  a  book  which  they  should  not  fail  to  read. 

Sam  Houston  and  thk  War  of  Independence 
m  Texas.    By  Alfred  M.  Williams,  widi 

ix>rtrait  and  maps.  Houghton,  Mifflin  &  Co., 
Boston  and  New  York,  1893.    Cloth.  $2.00. 

SamueLor  "bam"  Houston,  as  he  called  and  .signed 
himself  and  as  he  is  known  in  the  familiar  language 

of  history,  was  a  most  picturesque  :inil  inkrf.stiuL;  jicr- 
aonality,  and  the  story  of  his  life  as*  depicted  by  Mr. 


Williams  reads  more  like  a  romance  than  the  bio- 
graphy of  a  native-bom  Virginian.  Few  men  have 
passed  through  sach  a  varied  and  remarkable  exist, 
ent f  as  ihe  suliject  of  this  sketch.  Fir.st  a  soldier, 
then  member  of  Congress,  afterward.  Governor  of 
Tennessee,  and  from  these  exalted  positions  suddenly 
seeking  a  home  among  the  Cherokee^,  where  he  dis- 
ported himself  with  ail  the  glory  of  an  Indian  brave  ; 
then  again  a  soldier,  Uter  President  of  the  Texan 
Republic,  next  United  States  Senat^^r.  nn  !  finally 
Governor  of  Texas.  Such  are  the  principal  inci- 
denis  of  this  wonderful  man's  career.  Mr.  Williams 
gives  u«  .1  vfTv  accurate  picture  of  the  man  as  well  * 
as  a  valuable  history  of  the  War  of  Independence 
in  Texas.  The  book  will  prove  of  exceeding  in- 
terest, both  to  the  general  reader  and  to  the  secl^r 
of  historical  information. 

Marion  Darche.  By  F.  Marion  Crawfokii. 
Macmillaoi  &  Co.,  New  York.   Cloth.  $1.00. 

Mr.  Crawford  is  certainly  one  of  the  most  proHdc 

of  our  novelists,  and  the  on!v  winder  is  that  lie  is 
able  to  keep  the  quality  of  his  work  so  uniformly 
good.  "Pietm  Ghisleri**  has  hardly  reached  the 
rciiliii:,'  pu!>tu:  whrti  this  lati'st  imvrl  makes  its  ap- 
pearance. .Marion  IJarche  differs  from  anything  Mr. 
Crawford  has  heretofore  given  us,  the  scene  being 
laid  in  New  York,  and  the  topic  Ijeinc;  a  thorou;;hly 
American  one  ;  namely,  a  mad  desire  for  riches, 
which  brooks  no  obstacle,  and  which  leads  to  em- 
bezzlement anrl  forgery  on  the  pnrt  of  John  D.irrhe, 
the  husband  of  Marion.  Forced  to  riec  iroai  justice, 
his  faithful  wife,  althongh  loathing  him  in  her  heart, 
aids  him  to  escape  ;  and  her  sense  of  wifely  duty 
causes  her  to  remain  true  to  him,  until  at  last  his 
death  restores  licr  t<<  h^ippiness  and  to  the  man  she 
truly  loves,  i'he  character  of  the  heroine  will  un- 
doubtedly give  rise  to  much  discussion,  and  we 
doubt  if  many  women  could  be  found  who  would 
be  so  thoroughly  true  to  a  sense  of  righU  The  story 
is  powerfully  written,  and  Is  of  absorbing  interest. 

i 

WfTH  FiRF.  AND  SwoKu.  An  historical  novel  of 
Poland  and  Russia.  From  the  Polish  of  Henrvk 
SiENKiEwicz.  By  Jeremiah  Curtin.  Fourth  edi- 
tion. Little,  Brown  &  Co  .  Boston.  Cloth.  $2.00. 

'  This  volume  is  the  first  nt"  .1  trilogy  of  histirica!  ro- 
mances of  Poland,  Russia,  and  Sweden.  The  author 
enjoys  a  high  continental  reputation  which  is  likely 
to  be  fully  equalled  among  American  readers.  For 
brilliancy,  vivid  description,  and  jwwcrful  portrayal  of 
character  and  events.  "  With  Kirc  and  Sword  "  is  one 
of  the  most  remarkable  historical  novels  ever  tvritten, 
and  entitles  the  author  to  a  foremost  position  among 
living  nuviHsts.  Mr.  Curtin,  tin-  translator,  de- 
serves great  praise  for  his  faithful  work.     He  has 
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caught  the  author  s  wonderful  fire  and  spirit,  and 
the  story  has  apparently  lost  none  of  its  power  by 
being  translated  into  ihe  Kn^lish  lanj;ua;{e.  The 
Other  two  works  which  make  up  the  trikigy  are  The 
Deluge  "  and  "  Pan  Michael.'*  No  lover  of  histori- 
cal romance  should  fail  to  read  these  remarkable 
books,  which  are  destined  long  to  hold  a  high  pbue 
in  modem  literature,  ranking  witli  the  routerpieces 
of  our  greatest  oovelitis. 

Tm  Lint  of  Shakespcake,  copied  from  the  best 

Sources,  witliout  ('oinmcnt.  By  Damf.l  W. 
Wit.DKK.  Little,  Brown  &  Co.,  Boston,  1893. 
Cloth.  $1.00. 

This  book  supplies  a  long- felt  want.  It  is  a  .sin- 
guLir  fact  tliat  until  this  comp  l  itLoii  u(  Mr.  Wiider's 

nuuie  lis  appearance,  no  briet  and  accurate  biography 
of  SItakespeare  was  obtainal>le.  In  these  d.iy.s  of 
"  Hacon-Shakespeare  controversy  "  there  is  a  wide- 
spread desire  to  know  more  about  the  life  of  this 
greatest  of  all  dramatists ;  and  diis  book  is  admtrabl}' 
adapted  for  the  purposes  of  the  general  reader.  It 
is  brief,  concise,  and  accurate,  and  contains  a  fund 
of  valuable  information  regarding  Shakespeare  and 
his  plays. 

Comic  TkAGEDiBS.  Written  1^  *'  Jo  "  and  *'  Meg," 

and  acted  by  the  "Little  Women."  Roberts 
Brothers,  Boston,  189^    Cloth.  $1.50. 

This  is  a  collection  of  plays  written  by  .Miss 
.Louisa  M.  Alcott  and  her  sister  Anna,  and  acted 

by  them  in  their  youthful  day.s.  I  hey  display  no 
small  amount  of  dramatic  talent,  and  if  (heir  gifted 
authors  It.id  continued  in  this  field  of  literary  work, 
we  mi^ht  have  h.id  from  their  unite.'!  pens  t!u-  !r>ng- 
lookt'd-lDr  "  .American  drama."  1  litsc  i-omit  trage- 
dies arc  of  the  most  intense  meloilramatic  school, 
the  beat  jierhaps  being  "  Bianca  :  an  Operatic  Tra- 
gedy." The  many  readers  of  "  Little  Women  "  will 
welcome  them  as  clulii;htful  reminiscences  of  .the 
early  life  of  "  Meg  "  and  "  Jo." 

HKU'Fin.  Works.  From  the  writings  of  KHward 
Kverelt  Hale.  Selected  by  Marv  B.  M^kKiM,. 
Rolwrts  Brothers.  Boston,  1X93.   Cloth.  Si. 00. 

This  iwautiful  little  book  is  made  up  of  extracts 
from  Dr  Hale's  sermons  and  other  writings,  and 
the  volume  is  aptly  named.  Th.  sc .  tlons  are  well 
chosen,  and  embody  the  best  ihou;,'lu>  ot  this  favorite 
writer.  The  illustrations  are  exccedin;;1y  atiraclive. 
and  altogether  the  volume  is  admirably  fitted  for  a 
Christmas  gift. 

The  Chii.drf.n'.s  Year-Buok.  Selections  for  every 
day  in  the  year.  Chosen  and  arranged  by  Edith 


Fmfr^on;  Forbes.    Roberts  Biothers,  Boston 

1893.    Cloth.  $1.00. 

This  book  has  bt-'cii  1  (inijiiKni  for  llu-  use  01  chil- 
dren from  seven  10  fii'lt'^i>  Vf.us  nt  a-c,  in  the  \\f\'<\ 
a.s  the  author  says,  that  it  may  help  them  to  form  the 
habit  of  reading  each  day  at  least  a  few  sentences 
from  the  Bible  or  some  reUgious  book,  it  seems 
excellently  adapted  for  this  purpose,  the  Selections, 
being  made  with  good  judgment  and  with  the  evident 
I  intent  of  interesting  as  well  as  instrocting  the  yonthful 
miud. 

An  Unknown  Hf.roine.    By  L.  E.  CHm  KNDEN. 
Richmond,  Croscup  \-  Co.,  New  York,  1895. 

The  old  adage  that  "truth  is  stranger  than  fiction " 
is  welt  exemplified  in  this  sloiy  of  Mr.  Chittenden's. 

The  author,  however,  assures  us  that  the  facts  re- 
lated were  actual  occurrences;  and  strange  as  Uiey 
may  seem,  they  must  be  taken  as  simple  truth.  The 
story  is  one  of  our  W.ir,  tlic  licroinc  being  a 

Southern  woman,  who  with  noble  and  unselfish  devo> 
tion  nurses  back  to  life  a  Union  soMier  who  had  been 
wounded  almost  unto  death.  Her  heroism  and  self- 
sacriiice  have  their  reward,  as  through  the  efforts  of 
the  man  she  saved,  her  husband,  who  was  a  prisoner 
in  the  hands  of  tlic  Union  ntmy.  i^s  restored  to  her 
arn>s.  Tiie  siory  \->.  dramatic  in  ilie  extreme,  and  is 
told  in  .Mr.  Chittenden's  most  delightful  Style.  It  is 
a  beautiful  and  fitting  tribute  to  the  woman  wlio  will 
now  no  longer  rem.iin  an  **  unknown  heroine." 

LlFK    <»\     IHK    (  IK  PIT    WITH     LlNCOl^'.  With 

sketches)  of  Cicnerals  Irrant,  Sln  rman,  atid  Mc- 
Clellan,  Judge  Davis,  Leonard  Swett,  and  other 

contemporaries.  ( Illiistr.tted.)  I5v  Hfnkv  C. 
Whitnkv.  Kstcs &' Laiiiiat.  Bo.^lon.  Cloth.  ^3.50. 

Will  the  story  o(  the  life  of  Lincoln  ever  be  fully 
told?  With  all  the  biographies  and  reminiscences 
which  have  been  given  us  of  this  wotiderful  m.iu.  the 
niaterial  seems  by  no  means  to  have  been  exhausted, 
and  In  the  present  volume  Mr  Whitney  adds  many 
valuable  i.n  ts  and  reminiscent  i  ^  vsl  itli  fir;ly  •■i  rvc  to 
increase  one's  admiration  for  the  noble  character  of 
Abraham  Lincoln.  Intimately  acquainted  with  him 
from  his  earlier  days,  the  author  (x  >vv^•s^^•'^  .nlv.ui- 
tages  as  a  biographer  enjoyed  by  but  lew  writers, 
and  his  contrilration  to  our  literature  concerning 
Lincoln  has  the  charm  of  novelty,  fleiliT-.i;  ns  it  dors 
I  more  particularly  with  a  phase  ut  iii.s  Itte  vvht'L.ti  has 
,  been  but  little  dwelt  upon.  Those  of  the  legal  pro- 
fession especially  will  be  interested  in  Lincoln's  ca- 
reer as  a  lawyer,  and  the  book  is  one  which  should 
be  widely  read  by  them  i'>ri<  f  sketches  of  several 
of  our  great  war  generals  are  given ;  but  the  interest 
of  the  work  centres  upon  Lincoln,  and  Lincoln  alone. 
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